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Aden Court Act (2 of 1864) 

"S. (1) Resident should submit for 
reference any questions of law and fact 
and not whole ease 533a 

Advancement 

^In India there is no presumption of 
advancement in favour of wife or child 

A 1 2696 

Adverse Possession 

Bombay Bhagdari and Narwadari 

Tenures Act (5 of 1862), S. 3—Title ac- 

^uired by adverse possession does not 

affect conditions under which land is held 

511 

Sale of watan land — Time runs 
Irom death of alienor—Succeeding wa- 
tandar failing to recover possession with¬ 
in 12 years—Suit for possession by suc¬ 
ceeding watandar is barred — Bombay 
Hereditary Offices Act (3 of 1874), S. 5 

24a 

-Title of watandar is capable of be¬ 
ing extinguished by adverse possession— 
Bombay Hereditary Offices Act 1874 246 

Arbitration 

Arbitrator deciding matters which 
he has no jurisdiction to try—Appear¬ 
ance of party after protest does not give 
arbitrator authority or estop the party 
from objecting as to jurisdiction 343/ 
Powers of arbitrators are limited to 
matters lawfully submitted to them 3i3g 

-Powers of Court—Mere making of 

award does not oust jurisdiction of Court 

343 ;^ 

-Rules of Marwari Chamber of Com¬ 
merce, R. 21 Vice-Chairman, unless 
flpecially empowered by Chairman, can¬ 
not extend time for making award 1256 


Arbitration 

Rights of parties —Parties objecting 
to jurisdiction do not waive their rights 
by proceeding with the case 81a 

Arbitration Act (9 of 1899) 

. Bombay High Court Rules (Original 
Side), R. 373—Court cannot extend time 
without an express application and due 
notice to other party 125c 

S. 4—Parties agreeing to do busi¬ 
ness on certain terms, one of which is 
reference to arbitration—Assent to those 
terms by conduct amounts to submission 

816 

- S. 4 — By-laws under Bombay 

Cotton Contracts Act making reference 
compulsory in case of disputes, coupled 
with agreement of parties to abide by 
them amount to submission in writing—• 
Bombay Cotton Contracts AotS. 2(a) 81c 
^S. 19 — Presidency Small Cause 
Courts Act (1882), S. 9— Presidency 
Small Cause Court, Bombay, can stay 
suit to enable parties to refer to arbitra¬ 
tion 343a 

B 

Bar Councils Act (38 of 1926) 

- S. 12 —Advocate—Professional mis¬ 
conduct—Correct procedure under S. 12 
explained 557 

Bombay Bhagdari and Narwadari 
Tenures Act (5 of 1862) 

- S. 3 —Time acquired by adverse pos¬ 
session does not affect conditions under 
which land is held—Adverse possession 

511 

Bombay (Pleaders Caste Questions) 
Regulation (2 of 1827) 

-S. 5— Court-fees Act (1870), S. 12 

—Appeal lies against decision as to 



8 Subject I^^DEX, - 

Bombay (Pleaders Caste Questions) 
Regulation 

class of suit although nob against 00- 
cision as to valuation Even if no ap- 
poal held to lie, High Court can inter¬ 
fere in revision Jv c 

BoTibay City Municipal Act (3 ot 
1888) 

-S. 147 — Landlord contracting to 

pay all rates and taxes is hound to pay 
whole including increasel assessment 

12 2 ^7' 

-S. 147 — Landlord can contract 

himself cut of S. 117^ _ ^ ^ 

Bombay City Municipalities Act (lo 

of 1925) 

-S. 198—S. 103 makes no provision 

to compel Municipality to pay 
fixed bv panchayat 582'7 

-S.'l98 (3) (4)-Distr:cb Court act¬ 
ing under S. lOS (3) (l) is Court subordi¬ 
nate to High Court—Oovornmenb of 

India Act, S. 107 Civil P. C., 

582(> 

-S.198 (3) and (4)-Civil P.C. (1908), 

S. 115—High Court can sob aside order* 
under S. 108 (3) and (1) 582o 

Bombay City Police Act (4 of 1902), 

-S. 27-Order of Commissioner of 

Police,Bombay, is liable to be (luostionel 

in law Court 5145 

-S. 27 — Itoasonable suspicion can 

form basis of order —Burden of proof lies 
on person challenging it. 514c 

Bombay Cotton Contracts Act (14 of 
1922) 

- S. 2 (a)— Arbitration Act (1899), 

S. ‘1—By-laws under Bombay Cotton 
Contract Act making -reference compul¬ 
sory in case of disputes, coupled with 
agreement of parties to abide by them 
amount bo submission in writing 81c 

- Ss, 3 and 4, By-laws 38 and 81 — 

East India Cotton Association, Art. 96— 
Art. 96 making arbitration condition 
precedent to institution of suit—Members 
only are bound by the article—Act de¬ 
claring Articles of Association as lawful 
—Effect —Contract between a member 
of the association and non-momber—Suit 
to recover moneys due on contract —Ju¬ 
risdiction of Court is nob ousted 41 

- By-law 38-A —Suit in Court of 

Small Cause on contracts in sanctioned 
form—Defendant can apply to stay ao- 
tion but cannot say tliat action does not 

lie 3435 

- By law 38-A —Award on oontracts 

not in sanctioned form is void—Whole 
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Bombay Cotton Contracts Act 

award is invalid where portion of a^ari 
cannot be separated 34^c 

-By-laws 38-A, and 81 Arbitra¬ 
tors have no jurisdiction to decide^ dis¬ 
putes on contracts nob in sanctioned 
form 343e 

-By-laws 80 and 81—Applicability 

of, stated 

Bombay District Municipal Act (3 
of 1901) 

-Ss. 155 and 161—Prosecution under 

Ss. 155 and 161 can be instituted by 
Municipality only and nob by private in¬ 
dividual so long as aots^ complained oi 
are offences under Municipal Act 141 

Bombay District Police Act (4 of 
1890) 

-Ss. 39 (g) and 61 (f)—No encroach¬ 
ment on public highway for any len^b 
of time can bo legalized 326 

-S. 42—Penal Code (1860). S. 115— 

Disobedience of duly published order 
under S. 42. Bombay District Police Act, 
by forming procession and refusing to 
disperse when assembly declared unlaw' 
ful—Persons can be convicted under 

S. 115 520c 

Bombay Hereditary Offices Act (3 
of 1874) 

-Adverse Possession— Title of wa- 

tandar is capable of being extinguished 
by adverse possession 245 

-S. 5— Non-watandar auction-pur¬ 
chaser of right, title and interest of 
watandar cannot convey absolute title 
even to watandar of same watan 53 

-S, 5—Adverse possession—Sale of 

watan land—Time runs from death of 
alienor—Succeeding watandar failing to 
recover possession within 12 years—Suit 
for possession by succeeding watandar is 
barred 24(X 

-Ss. 8 and 13—Collector can set aside 

unauthorized alienation irrespective of 
law of limitation 24c 

-Ss. 15 and 73—Government adopt¬ 
ing policy of commutation cf kulkarni 
watans—Flolders of watans consenting 
• —No inquiry or investigation under S. 73 

j is necessary 212a 

-S. 36 (3)—Civil Court can deter- 

- mine who is nearest heir of representa- 
) tive watandar 378a 

j-S. 36 (3)—Determination of succes- 

) sion—Court’s duty explained 3785 
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Bombay Hereditary Offices Amend¬ 
ment Act (5 of 1886) 

-S. 2—Mahomedan Law—Succession 

—Watandar died leaving behind widow, 
daughter and paternal uncle—Daughter 
is postponed to paternal uncle by statute 
—Widow takes one-fourbh share 266 
Bombay High Court Rules (Appellate 
Side) 

-R, Ill-Civil P. C. (1908), S. 112, 

0. 45, E. 7—High Court should always 
insist on cash or Government securities 
—Privy Council Rules, R. 9 2785 

Bombay High Court Rules (Original 
Side) 

— R. 373— Court cannot extend time 

without an express application and due 
notice to other party—Arbitration Act 

■' 125c 

Bombay Land Revenue Code (5 of 
1879) 

-^Ss. 62 and 211—(Per BlaGlciielU 

and Beaumont, C. J.) —Order o£ Com¬ 
missioner fixing occupancy price of land 
given free to plaintili' long after it was 
given is beyond his powers and is a new 
order and not a modification of Collec¬ 
tors order [Baker, •/., contra) 23ScZ 
Ss. 63 and 37—Lion. Act (1908), 
Arts. 120 and 144—Alluvial lands—Dis¬ 
posal by Collector under S. 63, Bombay 
Land Revenue Code—Suit for declara¬ 
tion that order is null and void is governed 
by Art. 120 and not by Art. 144 . 369 

S. 83 Landlord must prove com¬ 
mencement of tenancy 302a 

S. 83 Tenancy starting anterior to 
1860 Presumption as to permanent te¬ 
nancy stated 3025 

S, 83 Possession found many years 
bafore 1863—Statutory presumption can 
be raised 191 

S. 83 Talukdaii estates—Presump¬ 
tion can be raised 1675 

~S. 148— Gujrat Talukdars Act (6 of 
1888), 33 (2) (e)— Talukdari settlement 
ofi&cer leasing out talukdari villages — 
Lessee making delay in payment of rent— 
Penalty of 25 per cent, of rent due im¬ 
posed—Penalty held illegal 464 

203—Order of forfeiture invalid 
Plaintiff’s suit for possession after dis¬ 
possession is maintainable 238c 

Bombay Revenue Jurisdiction Act 
(10 of 1876)-Ultra vires—The Act is 

not ultra vires 2125 

S. (4) (a) Suit relating to property 
appertaining to otfioe of hereditary officer 
is barred under S. 4(a)—Whether simple 


Bombay Revenue Jurisdiction Act 
declaration of title is claimed is im¬ 
material 47(1) 

-S. 11 —S. 11 applies to order by city 

survey officer 432a 

-S. 11— Notice ambiguous and mis¬ 
leading— S. 11 should not be applied 

4525 

- S. 11 — S. 11 must be construed 

strictly although not unfairly 238a 

- S. 11 — Subject is not bound to 

speculate on wbat the authority may 
have meant—Order passed invalid—No 
appeal is necessary and suit is not barred 
under S. 11 2385 

Bombay Salt Act (2 of 1890) 

-S. 47— Penal Code (1366), S. 117— 

S. 117 applies to abetment of cffence 
under Salt Act by public generally or 
more than ten-persons 1405 

Bombay Survey and Settlement Act 
(1 of 1865) 

- S. 38 — Interpretation of lease — 

Kbot held entitled to damages in kind 
and to convert same at market rata of 
particular years 455a 

-S. 38—Demand of khot cn tenant 

can be fixed only at general survey 4555 
- S. 38—Khoti village under attach¬ 
ment, kbot having refused to accept new 
lease—Loss of crops through fire and 
Government remitting assessment—New 
lease found illegal— Kbot held entitled 
to faida even for jear when assessment 
was remitted 455c 

- S. 38—Refusal by some khots to 

accept new lease offered by Government 
—Management given to khots agreeing to 
accept it— New lease found illegal — 
Managing khots and not Government 
are liable for faida to khots dispossessed 

455rZ 

Bombay Toda Giras Allowance Act 
(7 of 1887) 

-S. 3—Toda giras haks are not gov¬ 
erned by rule of primogeniture—After ori¬ 
ginal recipient’s death allowance con- 
tinned to A and B, his sons— After B's 
death Rs. 500 of that allowance granted 
to bis widow as her maintenance—After 
her death A’s eldest grandson continued 
to her share by order of Commissioner— 
Second of three cf A’s sons suing as 
widow’s heir to recover her whole share 
of allowance held entitled to only one- 
third of widow’s share, remaining two- 
thirds going to his two brothers’ branches 
—Although he could not succeed in pro- 
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Bombay Toda Giras Allov/ance Act 

vina hi 9 fco whole of widow’s shara 

olainio3. he eoiild l^e givea decree for 
one t.hird to which he was found ontifcled 
— Mis Huiu was not l^avrcl hy Ijiraibabion 
Act (BIOS), Art. U, or Pensions Act 
r23 of 187U. B. G -LVactico. relief 47d 

Bombav Wagers Act (3 of i86o) 

-S. 1-Conivacb Act ( 1872 ). S. 30 “• 

WresMers agreeing fco play match on con¬ 
dition U-at jn.rty not ai»poaring was to 
feii-jit Us. oOO and that winner was to 
receive certain sum from gate money 
Suit for Us. 500 held to lie Conbraofc 
hold to be not one of wagering 2645 

Caste Disabilities Removal Act (21 
of 1850) 

-Hindu fv-w — Succession — Brah¬ 
min's marriago with Sudra fonialo is 
valid—Their son is legitimate but enti¬ 
tled to only tenth share in the estate 
of his father as well as uncle • Caste 
Di^abilltias Uemoval Act does not apply 
to such son—Hindu law, Marriage 89 

Civil Procedure Code (5 of 1908j 
^ -~-Ss. 2 (11) and 50—Decree for per¬ 
manent injunction obtained against father 
in joint Hindu family can bo executed 
against son —Injunction 484 

- S. 2 (15) — Pleader for party con¬ 
ceding that compromise decree includes 
matters not relating to suit Concession 
is one of law not binding on party in 
second appeal—Legal praoittioner 

295.x 

- S. 9— Suit to vindicate person’s 

rights not to ollioe hut to more dignity 
uajonnoefcod with auy profits or omolu- 
loents is not maintainable 273 

-S. 11—Issue of law —Cause of ac¬ 
tion in both suits must be same — It is 
immaterial if decision was erroneous in 

law 5705 

-S, 11 "Correctn033 or otherwise of 

decision lias no Ijoaring on question wlie- 
ther it does or does not operate as res 

judicata * 570c 

-S. 11—S, 11 is not exhaustive 507a 

- -Ss. 11 and 47—Previous redemption 

decree before Transfer of Property Aeb 
oven if obtained under DekUhan Agri¬ 
culturists’ Relief Act does not bar sub¬ 
sequent redemption suit unless that de- 
oree pubs an end to relation of mortgagor 
and morbg>ageo 480 


Civil P. c 

-S. 11— Order passed in same execu¬ 
tion proceeding operates as res judicata 

4515 

-- Ss. 11, 47 and 60 — Judgraoub- 

debtor objecting 'to attachment on 
ground that decree was merely declara¬ 
tory—Objection unsuccessful —Property 
sold— Before being dispossessed, judg- 
mont-dobtor again applying tho.b pro¬ 
perty was exempt under S. GO Applica¬ 
tion foil under S, 47 —Article of limita¬ 
tion applicable was nob Art. 1G5 but 
Art. 181—Application was haired by res 
judicata as same objection could have been 
raised in previous objection petition 
Limitation Act (1908), Arts. 181 and 165 

446ti 

-S. 11 —Permission by Court in judg¬ 
ment to bring fresh suit does not take 
the case out of b.ar of res judicata 417 

-S. 11, Expl.)4 -Previous suit does 

nob operate as res judicata wlion grounds 
of attack in both suits are incongruous 
and evidence bo support one ground of 
attack is destructive of alternative 

ground 187 

-S. 11, Expl. 4 — Subsequent suit 

on ground which might have been made 
ground of attack in former suit is bar¬ 
red under S. 11 114 

-S. 34—Court can give interest after 

suit .whether claimed in plaint or not 

549 

-S. 34—Damages “ Court cannot give 

interest before judgment 3865 

-Ss. 47 and 92—Scheme containing 

arrangement for applicitiou for modify¬ 
ing scheme—Order on such application 
cannot be said to bo under S. 47 and no 
appeal lies therefrom 3915 

-Ss, 47 and 73—Order under S, 73 

determining tiuestion of rateable dis¬ 
tribution between rival deoreo-holdora in 
which judgment-debtor lias no interest 
does nob fall under S. 47 and is not ap¬ 
pealable—But High Court can interfere 
in proper case 252a 

-^S. 47—Fresh suit relating to exeou- 

tion is barred under -S. 47 where plain- 
tilT and defendant have been parties in 
the former suit 114 

-S. 48—Decree cannot bo axeonbad 

unless it is executable decree 492a 

-S. 48—Execution ordered —Inter¬ 
ruption not attributable to deoree-bolder 
— After interruption removed deoree- 
bolder re-applying for oxeoution—Latter 
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applicafcion is fco revive former execution 

proceedings 4926 

S. 48 — Decree for maintenance— 
Decree-holder can recover all arrears 
from date of decree till application for 
execution 492fZ 

S. 48—Application to continue pro¬ 
ceedings against legal representatives of 
judgment-debtor is not fresh application 

within S. 48 425 (2)c 

S. 50—Decree for injunction against 
father—Son not joined as party—Death 
of father daring execution proceedings— 
Decree can be enforced against son under 
S. 50 by proceeding under Civil P, C. 
{1908), 0. 21, E. 32 482 

'Ss. 50 and 52—Decree for •injunc¬ 
tion does not run with land and cannot 
be enforced in absence of statutory pro¬ 
vision against surviving member of joint 
family or against purchaser from judg¬ 
ment-debtor, but can be enforced against 
legal representatives joined under S. 60 
and so also against transferees from 
original judgraent-debtor under T. P 

280a 

o. 50 —No person is personally liable 
for debts of deceased person — Liability 

estate 229c 

" S. 55 (4) — Application for being 
declared insolvent need not contain all 
particulars required*by S. 13, Provincial 
Insolvency Act — Surety for ju:3gment- 
debtor engaging that judgment-debtor 
would apply for being declared insolvent 
within 15 days Judgment-debtor ap¬ 
plying within that time—Application re¬ 
jected as not containing all particulars 
required by S. 13, Prov. Ins. Act—Still 
liability of surety comes to end 444a 
S. 55 (4) Mere re-arrest of judg¬ 
ment-debtor does not discharge surety 

4446 

-S, 60 and O. 21, R. 46 — Property 
vesting m trustees and payable to chil- 
aren of constituents on death—Property 
cannot be attached 300 

—-S. 63-Scope—Under S. 63 the 

Uourt of higher grade can rateably 
distribute the assets either after it has 
realized assets in execution or has ac¬ 
tually received them after calling for them 
from Court of inferior grade 350d 

5. 63 (2)— Proceeding” includes 
sale or order allowing set-off against 
purchase money 

21 . 

Sale proceeds and balance of sale 


Civil P. C. 

amount left after setting off decretal 
amount in deposit in inferior Court— 
Whole property under attachment of 
superior Court which Court also calling 
for sale proceeds for rateable distribu¬ 
tion —Amount already set off cannot be 
asset available for distribution 350(; 

S. 66—S. 66 should bo strictly con¬ 
strued—‘It applies to suit where cause of 
action is given by benami purchase and 
not to suit based on contract separate 
from the transfer 578c 

Ss. 73 and 47—Order for rateable 
distribution—Judgment-debtor having no 
interest—Appeal does not lie 350a 

-Ss. 73 and 63 (2) and O. 21. R. 72 

Sale proceeds and balance of sale 
amount left after sotting off decretal 
amount is in deposit in inferior Court— 
Whole property under attachment of 
superior Court which Court also calling 
for sale proceeds for rateable distribution 
Amount already set off cannot be asset 
available for distribution 350c 

Ss, 73 and 47—Order under S. 73 
determining question of rateable distribu¬ 
tion between rival decree-holders in 
which judgment-debtor has no interest 
does not fall under S. 47 and is not ap¬ 
pealable But High Court can interfere 
in proper ease^ 252a 

S. 73 and O. 21, R. 72 (2)—Decree- 
holder allowed to purchase property 
under 0. 21, R. 72 (2) must share pro¬ 
ceeds rateably with other deoree-holders 
Set-off of purchase money against decre- 
tal amount cannot be allowed to him— 
Application for rateable distribution must 
be made before receipt of assets by Court 
—Civil P. C. (1908), 0. 21, R. 72 (2) 

2526 

S. 92 Court can frame scheme con¬ 
taining within itself machinery for carry¬ 
ing it into effect—-Liberty given to apply 
for amending and modifying it as occa¬ 
sion would demand—Scheme is not ultra 

vires of S. 92 391a 

Ss, 92 and 47—Scheme containing 
arrangement for application for modify¬ 
ing scheme—Order on such application 
cannot be said to be under S. 47 and no 
appeal lies therefrom 3916 

92—Rule giving liberty to apply 
for modification of scheme is not ultra 
vires—Application for modification can 
be made without consent of Advocate- 
General 388a 
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-S. 92—Schema giving liberty to 

niO'lify—Applicition for modification of 
sclieino by person nob party to it is por- 
rnipsilfle an l appliciob can be brought on 
reccril under 6. 1, 10 —Gensent^ of 

Advocate-Oaneral not necessary—Civil 

P. C. (1003). O. 1. K. 10 388;. 

-- S. 02 —Person claiming to be prima 

facie entitled to management—ITU pre¬ 
vious conduct is no bar to vesting of 

trust in liim— Other party should move 

if necessary under S. 02 170. 

-S. 92—To bring S, 92 into opera¬ 
tion, there must 1>0 suit alleging broach 

of express or constructive trust for pubiic 
purposes of a cliM-itable or religious na¬ 
ture, and direction of Court must be 

necessary for a ^ministration of the trust 

•ioh 

- S. 93—Appellode Court can vary 

decree on grounds subse'iuently 

280o 

- S. 100 —2^iix0d fiuestion—Question 

of constructive notice is mixed (piestion 
of fact and law—i*.’ was j.rior purchaser 
of [lortion of bliag, consideration lioing 
previous debts due on promissory notes 
A purchased entire bhag on iiKiuiring 
from vendor and talati who informed him 
that 11 was tonani—Failure to inquire 
from LI held nob to amount to gross neg¬ 
ligence amounting to constrixtivo notice 
—ll held not entitled to compensation 
as ho l3eld on deed void under JJomhay 
Bhagdari and Narwadari Tenures Act 430 

-S. 100 —FjxistoncQ of custom is (luos- 

tion of mixed law and fact 167a 

-S. 102 — Provincial Small Cause 

Courts Act (iS87), Cl. 38 — Suit for 
arrears of maintonanco is nob cogniza- 
ahle by Small Cause Court 286a 

-S. Ill—Order of single Tudgo of 

High Court in revisional jurisdiction — 
Leave to appeal to Privy Council cannot 
he granted—Tjettors Patent {Bombay), 

Cls. 39 and 11 503 

-S. 112 and O. 45, R. 7 —High Court 

can change form of security — Privy 
Council Rules, R. 9 278a 

-S. 112 and O. 45, R. 7 —High Court 

should always insist on cash or Govern¬ 
ment securities—Privy Council Rules, 
R. 9—Bombay High Court Appellate Side 
Rules, R. Ill 278/. 

-S. 112 and O. 45, R. 7 —Appellant 

minor and p-roporty of guardian under 
attachment —Costs under R. 7 (b) agreed 


Civil ^ ^ 

to'be paid-High Court changed form 
of security 

_S 115—Bombay City Municipalities 

Act (1925), S. 198 ( 0 ( 4 )-Distriot Court 
acting under S. 198 (3) (4) is Coint sub¬ 
ordinate to High Court-Government of 

India Act, S. 107 

-s 115—High Court can set aside 

erder under Bombay City Municipalities 

Act (1925), S. 193 (3) and (l) y82c 

- S. 115—High Court does not intor- 

(ere in cases under Dokkau -'^Svicul- 

turists' Relief Act (1879), S. 53 
-S. 115—Bombay Eegn, (2 of 1B27J, 

S. 5—Court-fees Act (1870), H. 12—Ap¬ 
peal lies against decision as to class of 
suit albhougli not against decision as to 
valuation—Fvon if no appeal hold to lie, 
Hijih Court can interfere in revision 

° 234a 

- S. 135—Conditions under ^Yhich 

person can claim exemption from arrest 
stated 

-S. I5l—In execution of suit against 

minor for Rs. 162 whole survey number 

sold —Minor represented by nazir Av'-- 
plication to set aside sale by minor on 
ground that Collector, in contravention 
of order of executing Court, to sell only 
such portion of property as was neces¬ 
sary, selling whole survey number ^ and 
realizing Rs. 7,600 "Court has no juris¬ 
diction under S. 151 unless there is proof 
of possibility of sale of portion only of 
property 385 

-S. 151—Application to sob aside 

award refused—High Court on appeal 
can stay execution—Civil P. C. (1908)* 

O .41, R. 5 384 

-O. 1, R. 3—In a suit (or possession 

of land against trespasser persons 
claiming separate bits of land froua 
trespasser may be joined as defendants 

330 

- O. 1, R. 10 and S. 92—Soheme 

giving liberty to modify—Applioation 
for modification of scheme by person not 
party to it is permissible and applicant 
can be brought on record under 0. 1, 
II. 10— Consent of Advocate-General nob 
necessary 388/> 

-O. 2, R. 1—Whore essential facb is 

suppressed and suit is not framed so as 
to atVord ground for final decision later 
suit on same cause of action is repugnant 
toO. 2. R. 1 114 

- O. 2. R. 2 —Whore plaintiff being 

entitled to make a claim does not make 
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it, he is birred from making same claim 
in subsequent suit under 0. 2, E. 2 114 

-O. 6, R. 17—At any stage of suit 

Court can allow amendment of pleadings 
—Entirely new case is not allowed— 
Amendment cannot be allowed if it 
affects limitation 590t7. 

“O. 6, R. 17—Fraudulent sale by co¬ 
parcener to defeat equity of his purcha¬ 
ser recognized by partition decree—Sub¬ 
sequent purchaser recovering property 
by partition decree—Holder of equity 
can maintain a suit to sat aside decree 
on declaration that sale was collusive 
and intended to defeat his equity—If no 
consequential relief 'asked plaint can be 
amended to incorporate it even at appel¬ 
late stage 2186 

-O. 9, R. 5 (b) —Court cannot dis¬ 
miss suit simply because summonses are 
nob served—It should proceed under 

O. 9, R. 5 5336 

-O. 9, R. 9 and O. 17, Rr. 2 and 3 

—Evidence closed—Judge asking ques¬ 
tion of plaintiff’s advocate—Advocate 
asking for adjournment—Adjournment 
granted—Neither plaintiff nor pleader 
appearing on adjourned date—Suit dis¬ 
missed for default—Rule under which 
suit was dismissed not stated—Plaintiff 
appealing instead of applying under O. 9, 
R.9—Instead of proceeding under R. 2, 
O. 17 Court should have tried suit on me¬ 
rits under R. 3—As rule was nob stated, 
plaintiff had justification for filing ap¬ 
peal and not for filing application under 

0.9, R.9 111 

-O. 17, Rr. 2 and 3—Evidence clo¬ 
sed—Judge asking question to plaintiff’s 
advocate—Advocate asking for adjourn¬ 
ment—Adjournment granted — Neither 
plaintiff nor pleader appearing on ad¬ 
journed date—Suit dismissed for default 
Rule under which suit was dismissed 
nob stated Plaintiff appealing instead 
of applying under 0. 9. R. Q—Instead of 
proceeding under R. 2, O. 17 Court 
should have tried suit on merits under 

stated, plaintiff 
had justification for filing appeal and not 

for filing application under Civil P. 0. 
(1908), 0. 9, R. 9 111 

“ O. 21, R. 13 — Limitation Act 
(1908), Art. 182—Application failing to 
describe properties as required by O. 21, 
R. 13 is nob one in accordance with law 

128 

O. 21, R. 16—Heir can continue 


Civil P. C. 

same darkhast provided he obtains order 
under E, 16 423 

-O. 21, R. 20—Court has ample dis¬ 
cretion and where it is properly exorcised 
High Court will not interfere 2476 

-'O. 21, R. 32 and S. 50—Decree for 

injunction against father—Scn net join¬ 
ed as party—Death of father during exe¬ 
cution proceedings—Decree can be en¬ 
forced against son under S, 50 by pro- 
ceeding undci.' 0, 21, E 32 482 

-O. 21, R. 46 and S. 60—Property 

vesting in tru-cees and payable to child¬ 
ren of constituents on death—Property 
cannot be attached 300 

-O. 21, R. 57 —Applicability— 

R. 57 does not apply where there is no 
application for attachment and sale of 
property 550a 

—0.21,R. 57 and O. 38, R. 11— 
Has been attached ” explained 5506 
-O. 21, R. 57—** Attachment shall 

cease ” explained '550c 

-O, 21, Rr. 63, 46, 58 and 60—No 

adverse order under 0. 21, R. 63, made 
against debtor —It is not necessary for 
him to bring a suit within one year 

288a 

- O. 21, R. 71—Deficiency is not re¬ 
coverable by officer holding sale 367a 

-0.21, R. 71—Defect in sale pro¬ 
clamation is ground of objection to lia 
bility under 0. 21, R. 71 367c 

-O. 21. R. 72 (2), S. 73 and O. 21. 

R. 72 (2) —Decree-holder allowed to 
purchase property under 0. 21, R. 72 (2) 
must share proceeds rateably with other 
decree-holders —■ Set off of purchase 
money against 'decretal amount cannot 
be allowed to him—Application for rate- 
able distribution must be made before 
receipt of assets by Court 2526 

-O. 21, R. 72 (2)—Order for sat off 

can only be made after sale takes place 

252^^ 

- O. 21, R. 89—Holder of money 

decree attaching immovable property 
before its sale by mortgagee decree- 
holder cannot apply to set aside sale 

277 

- O. 21, R. 90—Right and interest 

specified but exact interest not stated— 
There is no material defect 3676 

-O. 21, R. 90—R. 90 has no refer¬ 
ence to personality of Judge presiding 
over Court — Execution proceedings 
need not be in Court in which suit is 
pending 247a 
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-O. 21, R. 91 —Decree-holdov pur¬ 
chaser caiinofc set asiJe sale inoroly ha- 
causo ho is not alio'.vod to set oil c-n ac¬ 
count of rateable distribution to other 
deci'oo-bolders 2b2c 

_O. 22. R. 12 -Ur. 3 and 1, 0. 22. 

do not apply to OA 0 Cution procee{linRs 

425(2)a 

-O. 23 R. 1--Permission granted to 


^villidraw suit and bring fresh one only 
on pavinont of costs before institution of 

second suit-PlaintitT is precluded from 

bviniUng second suit unless costs 
are paid —Such suit is brought without 
payment of costs if void—Payment of 
costs afeer tiling suit does not save it^^^ 

_O. 23. R. 3~lnvalid award can¬ 
not bo recorded as adjustment of suit— 
Award sought to 1)0 recorded as adjust¬ 
ment - Court has juriadioticn to consider 

wlietbor award is legal 343J 

-23, R 3 —Court must record 

compromise so far as it relates to suit 
'Where term in coraproiniso is eensidera- 
tion for the compromise, it relates to the 
suit and must be incorporated in decree 

295c 

-O. 23, R. 3—Recording of -Policy 

of law is not to discourage compromises 

295tZ 

-O. 23. R. 3—Whera particular 

clause relates to suit or not is question 

of fact 295« 

- - O. 32, R. 7 —R. 7 is imperative— 

liefereuco without Court’s sanction— 
Award is void 500u 

-O. 33, Rr. 2 and 8 -Limitation 

Act (1908), S. 3, Expl.—Pauper suit 

commences wlien petition to sue in 
forma pauperis is presented under 0. 33, 
R. 2, Civil P. C.—-Signature and verifica¬ 
tion are not necessary and may l )0 made 
subsequently 47(2) 

-0.34. R. 1 and O. 41, R. 20 — 

Suit on rent note or in alternative on 
ostensible sale deed—Defendant con¬ 
tending that deed really to bo mortgage 
and asking for plaintiffs brother being 
made a party—Plaintiffs brother giving 
evidence and trial Court bolding that be 
waa not necessary party — Defendant 
allowed to treat suit as one for redemp¬ 
tion, parties agreeing thus in appeal— 
Case remanded—Defendant asking for 
plaintiffs brother to be made party— 
Applioation allowed—Plaintiffs brother 
applying in revision—Brofcbor bold to be 


Civil P. C. 

rightly under the circumstances of case 
acfded as party ^ r* 

-O. 34, R. 6 and O. 38. R. 5-At- 

tao'nment before judgment of property 
other than mortgaged property is per¬ 
missible if mortgaged property insuffi¬ 
cient to satisfy deereo 329 

-O. 38, R. 5—Attachment before 

judgment of property other than moiL- 
gagod property is periiiissible if mort¬ 
gaged property insufficient tosatisfy dec¬ 
ree—Civil P. C. (l90S), O. 31, R. fi 329 
-—O. 38. R. 11 and O 21. R 57— 

Has been attached ” explained 550n 
.—-O. 41, R. 5 andS. 151—Application 

for sotting aside award refused —High 
Court on appeal can stay execution 384 

-O. 41. R 20 and O. 34. R 1—Suit 

on rent note or in alternative on osten¬ 
sible sale deed — Defendant contending 
that deed really to be mortgage and ask¬ 
ing for plaintiff's brother being made a 
party—PlaintilT’s brother giving evi¬ 
dence and trial Court bolding that be 
was not necessary party—Defendant 
allowed to treat suit as one for redemp¬ 
tion, parties agreeing thus in appeal 
Case remanded—Defendant asking for 
plaintiffs brotiior to bo made party Ap¬ 
plication allowed — Plaintiil’s brother 
applying in revision—Brother held to 
bo rightly under the oiroumstancea of 
ease added as party 40S 

-—O. 41, R. 33-Powers of Court 
under O. 11. R. 33, are very wide— 
Court may not pass order wbioh would 
ordinarily follow as result of coaclnsion 
of issues, if such order would be futile 

288Z^ 

-O. 43, R, 1 (r)— Application for at- 

taobment before judgment—Court not 
ordering attaobment on aooount of 
underbaking by defendant not to dispose 
of property till end of suit—Property 
disposed of in contravention of under¬ 
taking—Application by plaintiff to take 
proceedings for contempt of Court against 
defendant not granted — Order being 
under 0. 39, R. 2 held to be appealable 

509 

-O. 47, R. 1 —Jurisdiotion to enter¬ 
tain application depends upon oiroum- 
stanoes when application is made 232a 

-O. 47. R. 1 —Application for review 

ponding appeal does nob become compe¬ 
tent by reason of withdrawal of appeal 
before hearing of review application 

2326 
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Civil P. C. 

-Sch. 2, Para. 1 — Existence of dif¬ 
ference or dispute is essential condition 
for arbitrator’s jurisdiction—Mere non¬ 
payment by one partner does not amount 

to dispute 164 

-Sch. 2. Paras. 5 and 17 (4)—Agree¬ 
ment by parties to refer dispute to arbi¬ 
tration of two persons—Third person 
named as umpire in case of dilferenee of 
opinion—Arbitration not carried out— 
Application after three years by a party 
to have agreement to refer filed in Court 
—Reference ordered to be filed and on 
one arbitrator refusing to act, umpire 
appointed sole arbitrator—Appointment 
held not valid either under para. 17 (4) 

or under para. 5 529(2)a 

^ Sch. 2, Para. 15—One party to sub¬ 
mission guilty of laches—Other party is 
entitled to repudiate even in absence of 
formal legal notice unless unreasonable 
delay is explained 529{2)Z; 

Sch. 2, Para. 18 — Presidency 
Small Cause Courts Act (1882), S, 9 — 
Presidency Small Cause Court, Bombay, 
can stay suit to enable parties to refer 
to arbitration 343a 

Companies Act (7 of 1913) 

^ S. 23— Registered corporate body 
is legal entity distinct from its members 
^ Firm ” though can sue and be sued 
is not such legal entity ■— Contract Act 
(1872). S. 239 l7Sb 

'Ss. 29 and 33 Bank is not bound 
to recognize trust in respect of its shares, 
but Court can do so 269c 

-S. 185 — Liquidator — Duties to¬ 
wards liquidator explained 2c 

S. 222—Cbject is that all unsecured 
creditors are to be paid pari passu 2c 

S. 227 (2)—Cbject and scope of 
S. 227 (2) explained 2a 

S. 227 (2) — Petitioning creditor 
cannot utilize his petition to gain pecu¬ 
niary benefit to himself 2h 

S. 227 (2)—Winding up petition 
and ordinary course of business before 
and after Distinction stated 2d 

“S. 227 (2) Bona fide” of creditors 
Knowledge of petition not conclusive 
regarding *‘bona fides” 2g 

Company 

Articles of Association—Notice of 
alteration of one clause is not sufficient 
notice of alteration of another clause 

354a 

Articles of Association—Notice of 


Company 

adoption of new articles and necessary 
changes in certain agreements with 
agents—No frank disclosures of facts 
and ellects of resolutions—Resolutions 

held not binding 354 /; 

Oijttfac;: 

"Contracts for sale of imoiOvable pro¬ 
perties prior to Transfer cf Property Act 
created equitable interest and were sub¬ 
ject to law of perpetuities 5785 

Contract Act (9 of 1872) 

^ Ss. 10 and 11 Gcntraot by minor 
being void, there can bo no ratification 
cn attaining majority unless contract has 
been changed into conveyance—Transfer 
of Property Act (1882), S. 7 178(Z 

11—Infant representing to be 
major—In action upon such contract 
infant is not estopped from setting up 

infancy : 21 Bom. 1S8 ; 41 Bom, 480 ; 
41 i. C. 180 ; 40 Bom. 137=A I R 
1923 Bom. 169=64 i. C. 457, Over 

D. Acquisiuicn oi property by 
Government servant in name of another 
in contravention of departmental rules 
is not illegal 269a 

S. 24 Ditferent clause in agreement 
separable—One clause void—Others are 
net necessarily void 264a 

S. 30—Wrestlers agreeing to play 
match on condition that party not ap¬ 
pearing was to forfeit Rs. 500 and that 
winner was to receive certain sum from 
gate money—Suit for Rs. 500 hold to lie 
—Contract held to be not one of wager¬ 
ing—Bombay Wagers Act (3 of 1865), 

c. 2645 

S. 39—Anticipatory breach—Dam. 

ages—Repudiation of contract before due 
date Measure of damages enunciated 

c CO 386a 

b. 63—If debt is released at third 

parties’ instance, still promisor or bis 
assignee can take advantage of release, 
although not a party to the action 123 

-S. 65—Limitation Act (1908), Arts. 

61 and 97—Sale deed found to be sham 
one—Purchaser redeeming property sold 
and suing for recovery of amount of re¬ 
demption—Art. 61 applies and nob Art. 
97 nor Contract Act, S. 65 39 c 

-- S. 70—Payment for benefit cf 

other is not sufficient—Obligation to pay 
is necessary 39 ^ 

S. 70 Mortgagor passing sale deed 
to stranger — Stranger redeeming pro¬ 
perty sold to him can recover this amount- 


5 ?^ 


1' 


Contract Act 

from rTiort;.^\:;fiv as his payment for re- 
flcmiifion was lawful 39/> 

-S 133—Givin::' timo to i'rinci]''al 


SinuECx Index. 1931 Bomday 

Criminal Law Ameniment Act 
person to terminate membership by 
specific act 129/j 

-S. 17 (1)—Words “in any way as- 


3a 


floh' or (li •-char'^es surety 

_3. 13*5 —.4 hoooming surety for/I for 

] a , ^iient of docret;-.! amount to C B and 

C cor-i.romisin:' suit—Compromise prima 

f>ai 3 t'on'. fi'io —Csuinji A for enforcing 

; cannot resist its enforcement 
' ■ ctn 


p, . . -V 


oo 

_3, 239 —Gompanios Act (7 of 1913), 

S. -jd —Kegisteved corporate body is logaj 
ontity distinct from its members —■ 
‘G'irm" though can sue and bo suc(l_ is 
not such legal entity 178/^ 

Courl-fees Act (7 of 1870) 

_S. 7. Ci. 11 (cc)—Suit for two years 

ror.t and possession—Bs. ol-o-O arrears 
of rout for two years with interest 
Rs. ■23-10-0 rent for one ycai—Proper 
v 'laition for suit hold to l)e Rs. 71-15-0 

2345 

-S. 12—Appeal lic-s against deci¬ 
sion as to class of suit although not 
against decision as to valuation—Even if 
no appeal hold to lie, High Court can 
interfere in revision—Civil P. C. S. 115— 
lioml'tay PvOgn. (2 of 1827), R. 5 234n- 

-S. 12— Application—S. 12 does not 

apply whore property is contended to he 
wrongly valued 234c 

- 3 cVi. 3 —Judgment-debts come under 

last sub-title and api)licant lias to state 
value if any 419 (2) 

Cviminal Law Amendment Act (14 
of 1908) 

g'.- 3 g_ \(y and 17—Government must 

not only insert declaration in official 
Gazette but allow reasonable opportu¬ 
nity to people concerned to see Gazette 

132^ 

10 and 17—Presumption is that 

citizen will recognize and-carry out de¬ 
claration loyally 129a 

--Ss. 16 and 17—Object of Ss. 10 and 

17 enunciated 129c 

4'--Ss, 16 and 17—Alere receipt of 

letter cannot make man lialile as moiribor 

129<I 

-S. 17—Accused reproducing extract 


from Congress Bulletin—Prosecution lias 
to prove thi '00 things, o. g., association 
is unlawful, it publishes Congress Bulle¬ 
tin and that accused assisted operations 
of iVar Council 413a 

-S. 17—Assisting unlawful associa¬ 
tion explained 413c 

S. 17—There is no obligation on 




sists the operations of any such associa¬ 
tion" cover acts which assist operations 
cf such associations without co-operation 
of such associations 206 (2)a 

-S. 17 (1)—PuVdication of notice stat¬ 
ing that meeting of unlawful association 
is to take place aud giving its time anl 
place arrionnts to offence under S. 17 (l) 

206 (2)5 

-S. 17 (1)—Declaration of association 

being unlawful in Gazette shown to ac¬ 
cused—Issuing Gazette to public is im¬ 
material 203a 

“— S. 17 (1)—Presumption of morriber- 
ship of unlawful association is nob 
enough — Actual membership must he 

proved 2035 

-S. 17 (1)—Frabhat Feri declared un. 

lawful—Persons taking part in its pro¬ 
cession can be convicted for assisting 
unlawful association 202^ 

-S. 17 (1)—Sufficient connexion bet¬ 
ween acts of accused and operations of 
unlawful association to justify inference 
of assistance in its operations must he 
ostaldislied 200 

-S. 17 (1)—Abetment of summons 

oaseclTenco is summons case—Penal Code, 

S. 117—Criminal P. C., S 4 (w) 199 

Criminal Procedure Code (5 of 1898) 

-S. 4 (w) - Criminal Law Amendment 

Act (1908), S. 17 (l)—Abetment of sum¬ 
mons ease olYonce is summons ease 199 

-S. 9 — Additional Sessions Judge 

functioning for particular case is ctiffer- 
onfc from Sessions Judge and each is 
subordinate to High Court (SB) 313/t 

-Ss. 9 (2) and 193 (2)—-W'ovd "only” 

in S 193 (2) explained—S. 9 (2) and 
S. 193 (2) oonteraplato general directions 
for convenienoe of people (SB) 313c 
-Ss. 9 (2) and 193 (2)—Special Gov¬ 
ernment order as to at what place Court 
of Session should hold its sittings is not 
ultra vires (SB)313<? 

-Ss. 9 (2) and 269—Local Govern. 

moot only and not High Court can de¬ 
cide whether a Sessions Court shall try 
cases with jury or assessors (SB) 313i 
-S, 14—' Case" includes offences com¬ 
ing to light during investigation 5175 
-S. 29-B —Magistrate before whom 

offender under fifteen is brciight has dis¬ 
cretion to deal under ordinary provisions 

oi the Code 198 
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Criminal P. C. 

-Ss. 127 to 132—Military—Duties 

of—Military and citizens must supply 
all necessary force unconditionally in 
quelling disorders and breaches of peace 

57/ 

-S. 144—Order by Magistrate must 

state material facts 513o^ 

-S. 144—Orders under S. 144 are 

judicial and not administrative 325a 

^-S. 144—Duty of Magistrate in 

formulating order under S. 144 indicated. 

135& 

-S. 144—Annoyance includes mental 

annoyance also 135d 

— S. 144 (2)—Prima facie Magistrate 
alone can decide whether emergency 
exists or not and High Court can only 
interfere if order is not reasonable or 
bona fide 135c 

-S. 144 (3) —Order cannot direct 

public generally aimplioiter 513& 

^ — S. 144 (3)—Order prohibiting pub¬ 
lic generally and certain persons named 
therein from taking part in procession 
within municipal limits is ultra vires 

513c 

S. 144(3)—Order addressed to gene¬ 
ral public must be limited to particular 

place 3256 

-S. 162—S. 162 prevents user of 

statements by accused to police '311a 

Ss. 190 and 192-Power to try 

includes power to take cognizance 

517i 

-S. 190 (a) — Power is personal 

517c 

-Ss. 193 (2) and 9 (2)—Word “only” 

in S, 193 (2) explained—S. 9 (2; and 
S. 193 (2) contemplate general directions 
for convenience of people (SB) 313c 

-Ss. 193 (2), 9 (2) and 526—Local 

Government naming a Judge to try parti¬ 
cular case and directing him to hold his 
Court at particular place—Such order 
held to be valid but ^igh Court held to 
have power to transfer case (SB) 313/ 

‘'■*^Ss. 195 and 476—S. 476 is corol¬ 
lary of S. 195 Powers conferred by 
S. 476 are not limited by S. 195 305 

^ S. 195 (a) —Ordinance (5 of 1930), 
S. 11""S. 11 has not abrogated require¬ 
ments of Criminal P. C., S. 195 (a) 

135a 

S. 197—Administrative officer under 

8. 9 (1), Bombay Primary Education Act, 

1931 Indexes (Bom.)—3 & 4 


Criminal P. C. 

can be prosecuted without sanction of 
Government 527 

S. 197—Compulsion by police and 
mulki patil by abuse, intimidation and 
force to subscribe to an association— 
Sanction of Government is not necessary 
for complaint 192 

^-S. 202—Issue of notice without 

issue of process on complaint—Accused 
admitting facts but pleading protection 
under Ss. 76 and 79, I. P. C.—Magistrate 
cannot accept plea and discharge notice 
and dismiss complaint 524a 

-S. 202—Inquiry under S. 202 can¬ 
not supersede regular trial 5246 

*-Ss. 243 and 244—Under S. 243 

Court has discretion to accept or not 
accused’s plea of guilty—Court accepting 
plea but proceeding to hear evidence— 
Evidence not proving charge—Court can¬ 
not go back on plea of guilty 

(FB)195a 

-S. 243—Taking of evidence before 

accepting or rejecting plea of guilty in 
itself does not preclude Court from con¬ 
victing accused on that plea 

(FB) 1956 

-S. 263 —In summary trials likely to 

be adjourned for a long date, Magistrates 
should make sufficient memorandum to 
enable them to write proper judgment 

1426 

-S. 269—Trial by jury is more ad. 

vantageous to accused than one by as. 
sessors (FB)313^ 

-S, 307—Interference in verdict— 

Improper letting of evidence—Effect on 
jury—Verdict may be set aside 3116 

-S. 342—Joint statement is illegal 

and vitiates trial 1326 

S. 347—Magistrate committing ac¬ 
cused to Sessions has to follow Ch. 18— 
Bemedy in oases of deviation suggested 

517a 

-Ss. 347 and 206—Magistrate of first 

class specially appointed to try accused 
can commit him to Court of Session 

517c 

-S. 397—Separate sentences at sepa¬ 
rate trials can be made to run concur¬ 
rently 529 (1) 

-S. 403—Acquittal on charge of mur¬ 
der is bar to trial on charge of culpable 
homicide not amounting to murder 

309 
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Crlrrinal F. C. 

-■ S, 439 — Order of eyecutivo oiVicer 
thoiiMl'i orderof inferior criminal 

Oonrt if enforces exaction of penalty for 
1.reach, its proj-riety can be considered 

by fli:!h Court 514,r 

S. 439 (5) — Third j-arties should 

not api'ly in revision unless there is very 
stronrjeaso 140// 

. Sg. 476 and 195— S. 470 is cor 

rcllary of S. lOo—rowers conferred by 
S. iTfi a/a not limited by S. 195 305 

— Ss. 488 and 362—In ai)plication3 

under S. 4S8, Presidency Magistrate 
should record evidence as in summons 
oases 142rt 

-S. 491—Bowers of High Court— 

Sentoncas of military Courts can be re¬ 
vised (SB) 57/; 

-S. 522—Court can niabe conse¬ 
quential order on finding that complain¬ 
ant was dispossessed by force—Convic¬ 
tion of all accused is not necessary 77a 

— S. 522—Third person may bo dis¬ 

possessed if Court finds complainant was 
in I'cssessicn and was dispossessed by 
force 775 

-S. 522—Notice is not absolutely 

necessary for order under S. 522 77c 

-S. 526— “Ends of justice"—Signi¬ 
ficance explained (SB) 3134 

-Ss 526. 9 and 193 — Order of 


Criminai Trial 

— Jurisdiction — “Administrative 
order"—Term is not known to law, Bri¬ 
tish or Indian—All Government orders 
are subject to tests in Courts of law 

(SB) 313a 

-Pentenco — Vv^here accused do not 

fully appreciate that they are commit¬ 
ting breach of law their sentences 

should not be severe 2025 

-Sentence— Bespect for law under¬ 
mined—Duty of Court to hold scales 
even—Excessive and vindictive sentences 
undermine resr-ect for law even further 

70c 

Criminal Tribes Act (6 of 1924) 

-S. 23— Long period of good beha¬ 
viour is special reason and minimum sen¬ 
tence provided by S. 23 need not bo 
passed 205 


Deed 

-Construction—Every document has 

to be construed on its own terms 570a 

Dekkhan Agriculturists’ Relief Act 

(17 of 1879) 

-S. 2—Minor son of agriculturist 

whether Hindu or Mahomodan is not 
agriculturist 453 


transfer under S. 52G—Change of place 
of trial or change from jury to assessors 
or vice versa—Such change is no bar to 
exercise of High Court’s power under 

S. 52 r> (SB)313/ 

-S. 526—Magistrate personal friend 

of complainant is not fit ground for 
transfer 206 (l)a 

-3. 526—Copy of report from sub¬ 
ordinate Court should bo given to appli¬ 
cant even in Chief Presidency Alagis- 
trate’s Court 206 (1)5 

——S. 526 (1) (e)— Transfer of case 
from one Court to another by High Court 
under 3. 526 is not open to interference 
by Local Government (SB) 3135 

-S. 526 (8)—Terms of S. 526 (8; are 

imperative—"Magistrate is bound to ad¬ 
journ case till sufficient time for applica¬ 
tion for transfer to be made 411 

-S. 540—Prosecution for producing 

extract from Congress Bulletin-- Copy of 
Congress Bulletin not produced in evi¬ 
dence till judgment —Omission being of 
formal character, Court allowed it to be 
produced at; that late stage 4135 


-S. 2—“Ordinarily” moans rogulaily 

and habitually 2845 

-S. 2 (1)—Agriculturist woman sub- 

plsmenting work by sale of milk—In¬ 
come from milk exceeding that from her 
labour on her fields—AVoraan is "agri¬ 
culturist” 284c 

-S. 3—Action to enforce mortgage 

falls either within S. 3 (w) or S. 3 (y)— 
Beliefs under the two clauses are quite 
distinct 161a 

-S. 11—Suit under S. 3 (w) must be 

brought in Court within whose jurisdic¬ 
tion defendant resides, but not so in case 
of S. 3 (y) • 1615 

-S. 20—Crucial date under S. 20 is 

date of decree 5075 

-S. 22—Property of non-agriculturist 

passing on his death to heir who is agri¬ 
culturist is immune from attachment 

and sale 451rt- 

—S. 53-Civil P. C. (1903), S. US- 

High Court does not interfere in oases 
under S. 63 284a 
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Divorce 
-Marriage 


Jews—Betrothal per¬ 


formed subject to conditions—CoDdifcions 
not fulfilled Betrothal is void and bill 
of divorcemnt is not necessary—Decree 
declaring betrothal void is sufficient 

4026 

E 

Easements Act (5 of 18S2) 

Ss. 20 and 22—O wner of land di¬ 


viding it into several plots and selling 
them to different persons—Clause inser¬ 
ted in each sale dead by which purchaser 
bound himself to keep passage 15 feet 
wide for use of other plot holders, pro¬ 
perty having restricted frontage to pub¬ 
lic road Pull effect should be given to 
grant 87 

Ss. 23 and 45—Decree obtained by 
A against B declaring that ^ 4*5 sweeper 
had right to go through B’s land to clear 
privy on A*s land —^5 privy subse¬ 
quently demolished and now one built at 
different place Passage used by sweeper 
for going to clean privy precisely same 
as before—Sweeper obstructed by B — 
Easement held not to have been extin¬ 
guished under 8.45 —Casa hold to be 
governed by S. 23 490 

Evidence 

Person personally knowing facts and 
oircumstancas must give evidence on his 
own behalf and submit to oross-exami- 
tion His non-appearance is circum¬ 
stance against him 976 

Evidence Act (1 of 1872) 

S. 32 (2)—Extract from school re- 
gister is admissible to prove age 178c 

S. 35—Index of register is public 
document 4366 

S, 65—Discretion as to admitting 
secondary evidence is with trial Court 

105^1 

Ss. 65(c) and 66 , Proviso —Docu¬ 
ment of title not produced by party pos¬ 
sessing it after notice — Party giving 
notice is entitled to give secondary evi¬ 
dence of the document 33a 

~ S. 92, Proviso (3)—“ Condition pre- 
ceaent” 13 condition without fulfilment 
of which there is in effect no written 
agreement at all—Suit by Hindu widow 
to recover arrears of maintenance under 
specific written agreement of annuity 
arrived at by family arrangement bet¬ 
ween her and her brothers-in-law — 
Agreement acted on for four years—Con¬ 
temporaneous oral agreement by which 
■widow agrees not to receive mainten- 


Evidence Act 

anca if she does not behave well is inad¬ 
missible Hindu law, maintenance 297 

Ss. iOl and 105 —Onus of proving 
criminal offence is not so heavy on pri¬ 
vate person as on Crown 2296 

^ S. 115—Eule of estoppel dees not 
avail to give legal status or capacity 
denied by substantive law (FB) 5616 

Execution 

-Decree-holder can revive when sus¬ 
pension is not through his fault 425 (2)6 

-Decree binding — Execution Court 

cannot question decree except on score 
of want of jurisdiction 2956 

Executive 

-Powers of — Executive officers 

have no unfettered powers to abandon 
their authority in favour of military con¬ 
trol (SB) 57e 

Executor 

-Mortgage by—Suit for enforcement 

—Points for consideration stated 533j7 

F 

Factories Act (12 of 1911), S. 41- 

Occupier — Meaning explained 3086 
^-S. 41 (a) —Owner knowing noth¬ 

ing about management of factory, is also 
liable ^ 308a 

Fraud— T. P. Act, S. 41—Not only con¬ 
sideration but also good faith and inquiry 
are necessary under S. 41—Benami sale 
— Fraud—Though parties doing fraud 
get no assistance from Court they can 
plead real facts 227 

G 

General Clauses Act (10 of 1897) 

-S. 26 — Accused in possession of 

contraband salt — Convictions under 
Salt Act and also under Criminal Law 
Amendment Act—Convictions should be 
under either of the Acts and not under 

both 409 

Government of India Act (1915) 

-S. 72—-Question whether em¬ 
ergency exists is question of fact which 
can be inquired into by Court (SB) 57a 

-S. 107 —■ Bombay City Muu. Act 

(1925), S. 198 (3) (4) — District Court 
acting under S. 198 (3) (4) is Court sub¬ 
ordinate to High Court 5826 

Guardians and Wards Act (8 of 
1890), 

- S. 47—Appeal—Court has inherent 

jurisdiction to hear appeal in matter 
of performance of Navajote ceremony— 
Letters Patent (Bombay), 01. 15 193a 


is ^ 
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Gujarat Talukdars Act (6 of 1888) 

_S. 33 (2) (e)—Talukdari sebtleoaent 

otl'icer leasing out talukdari villages 
Lssseo making delay in payment of rent 
—Penalty of 25 per cent of rent due 
imposed —Penalty held illegal—Bombay 

Land Revenue CoJe (1879), S. 148 464 

H 

Hindu Law 

-Adoption—It is act of adoption and 

not adoption deed that gives rise to 
rights of adopted son 105c 

■-Alienation — Coparcener — Sub¬ 

sequent suit for partition Partition 
decree recognizing equity of purchaser 
as regards property alienated EiTect 

stated 33®'^ 

-Alienation—Coparcener — lartition 

decree — Prior purchasers and encum¬ 
brancers from one coparcener are en- 
titled to property as far as possible but 
not as of right 218c 

-Alienation — Widow — Consent of 

reversioner—Consenting reversioner and 

jiersons claiming through him cannot 
dispute transaction 208 

-Alienation—Necessity —Guardian of 

minor's property must show legal neces¬ 
sity for validly selling that property 

157a 

-Alienation—Necessity — Purchaser 

in good faith of minor’s property need 
not prove that whole consideration was 
devoted for family necessity 1575 

- Debts—Father —Son is not liable for 

debts of father arising from criminal act 

229a 

-Impartible estate—Impartible pro¬ 
perty acquired by last male holder as 
self acquisition — Undivided members 
have no interest in it 378/t 

-Impartible property— Succession— 

By consent it may be settled on a parti¬ 
cular branch of the family as their 
separate property 378; 

-Maintenance — Illegitimate son 

—Maintenance should not exceed, share 
of inheritance which such illegitimate 
son would liave got, if ho could inherit 

492c 

-?»Iaint 0 nanc 6 —Evidence Act (1872), 

S. 92, Proviso (3) —"Condition precedent*' 
is condition without fulhlment of which 
there is in olfoct no written agreement 
at all—Suit by Hindu widow to recover 
arrears of maintenance under specific 
written agreement of annuity arrived at 
by family arrangement between her and 
her brothers-in-law — Agreement acted 


Hindu Law 

on for four years—-Contemporaneous oral 
agreement by which widow agrees not 
to receive maintenance if she does not 
behave well is inadmissible 297 

-Marriage — Succession—Brahmin’s 

marriage with Sudra female is valid 
Their son is legitimate but entitled to 
only tenth share in the estate of his 
father as well as uncle Caste Disabili¬ 
ties Removal Act does not apply to such 
son—Caste Disabilities Removal Act (21 
of 1850) 89 

-Partition — Impartible property of 

joint family—Essentials to otleot parti¬ 
tion stated 378c 

-Partition—Separation of some mem¬ 
bers of joint family—Remaining mem¬ 
bers remaining joint—Question whether 
they continued as joint or separate is to 
bo determined on evidence in each case 

378f; 

-Partition—Impartible estate — Im¬ 
partible estate considered as joint family 
property—Separation—Intention to re¬ 
nounce claim must be clear 378i 

-Partition — Partition between co¬ 
parceners may be partial either in res¬ 
pect of property or in respect of persons 
—Whore some portion of joint property 
is divided, coparceners are tenants-in- 
common with roferonoe to excepted pro- 
perty unless and until agreement to hold 
as joint tenants is proved—Where some 
co-parceners separate from the rest, re¬ 
maining co-paroenors without any special 
agreement continue to be joint and ques- 
tion whether they continue joint or not 
is to be determined by evidence 97a 

-Religious endowments — Trustee 

dying without nominating successor — 
^Management reverts to heirs of founder 

—Trusts Act (1882), S. 73 170a 

-Succession—Primogeniture— Defini¬ 
tion given 378(3 

-Succession—Primogeniture— Ances¬ 
tral impartible estate devolves not on 
member nearest in blood but on eldest 
member of senior branch 378(? 

Succession—Primogeniture—Princi¬ 
ples governing succession by primogeni¬ 
ture stated 378/ 

Succession—Illegitimate son—Suit 
by dasiputra for possession of property 
It is sufficient to show that concubine 
was in sole keeping of deceased and con¬ 
nexion lasted till liis death and that the 
illegitimate son was not fruit of adulter¬ 
ous intercourse—It is immaterial that 
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Hindu Law 

connexion was in beginning adulterous 

221 

-Succession —Brahmin’s marriage 

with Sudra female is valid—Their son 
is legitimate but entitled to only tenth 
share in the estate of his father as well 
as uncle—Caste Disabilities Eemoval 
Act does not apply to such son—Caste 
Disabilities Removal Act (21 of 1850) 
Hindu law, marriage S9 

i.'t -Widow—Widow not in possession 

of estate but receiving maintenance can¬ 
not claim expenses of pilgrimage for 
spiritual benefit of her husband 497 

-Wido w ~ Maintenance ~Unchastity 

disqualifies even arrears of claim under 
agreement 2866 

-Widow—Surrender — Surrender by 

widow must be of whole estate—Rea¬ 
sonable provision for maintenance does 
not affect validity of surrender—It must 
not be a device for dividing estate 107 
--Widow—Alienation—Widow aliena¬ 
ting her husband’s property to stranger 
with consent of next reversioner—It 
cannot be said that this is surrender by 
widow to reversioner and also contem- 

4 

poraneous alienation by reversioner to 
stranger 100a 

-Widow — Alienation — Widow 

alienating with reversioner’s consent 
her husband’s property to stranger—Pre¬ 
sumption of necessity will apply to 
transactions for consideration and not to 
gifts by widow 1006 

^-Widow — Alienation — Gift by 

widow to her son-in-law with consent of 
her daughter—It is not validated by 
daughter's consent though binding on 
her—But eventual reversioner will not 
be bound by such gift 100c 

I 

Income-tax Act (11 of 1922) 

-Language should not be strained to 

hold subject liable — Interpretation of 
Statutes 333c 

^-S. 2 (2)—Definition of “assesses” 

applies only to living person 333a 

-S. 4 —^ Income being commission 

on sales effected in British India ac¬ 
crues in British India and is liable to 
income-tax though payment and agree¬ 
ment takes place out of British India 

236 

^-Ss. 6(4) and 10—Premium income 

received from participating policies is 
not liable to income-tax 448c 

-S. 22 (2)—Failure to make re- 


Income-tax Act 

turn under S. 22 (2)—Income-tax officer 
cannot after assessee’s death make as¬ 
sessment under S. 23 (4) 3336 

-Ss. 23(4) and 22 (2)-Failur0 

to make return under S. 22 (2) Income- 
tax officer cannot after assesses s death 
make assessment under S. 23 (4) 3336 

-Ss. 48 (1) and 20—Refund-As- 

sessee liable to assessment to Indian in¬ 
come-tax in respect of part of his income 
—Refund of Indian income-tax is admis¬ 
sible in respect of sums or dividends 
received by him from sterling companies 
registered and with their share register 
in United Kingdom 420t; 

---Ss. 48 (4) and 16—Dividends re¬ 
ceived outside British India from com¬ 
pany registered in United Kingdom and 
assessed in British India are not part of 
total income for purposes of income-tax 
assessment 420a 

-S. 59, Rr. 25 and 35—R. 25 ap¬ 
plies to companies incorporated in 

British India only 4486 

-'S. 59—Rules under, are not of pro¬ 
cedure but are for guidance for fiscal 
officer—Rules should not be stretched 
by judicial interpretation 333e 

-S. 66 (1)— Income-tax assessment 

operating in Sind—Court of Judicial 
Commissioner in Sind is High Court 
within S. 66 ^50 

- s. 66 (5)—Court has power to 

amend questions and then answer them 

448a 

Injunction 

-Civil P. C. (1908), Ss. 2 (11) and 

50 — Decree for permanent injunction 
obtained against father in joint Hindu 
family can be executed against son 484 

Insurance 

-Life—Statements by assured in ap¬ 
plication for policy made basis of con¬ 
tract— Company’s liability is absolved if 
statements though immaterial are false 
“Statements not forming basis of con¬ 
tract if false should be material to ab¬ 
solve company 146a 

-Life—Falsity of statements must 

be clearly proved. 1466 

Interpretation o£ Statutes 

-Income-tax Act (1922)—Language 

should not be strained to hold subject 

liable 333c 

-Fiscal statutes must be interpre¬ 
ted strictly in favour of the subject 333<i 


• 



ScBJECT Index, 1931 Bombay 


Interpretation oF Statutes 

-Statements of objects and reasons — 

liuio is sime for Ordinaacos aa for Acts 
—Desire to make temporanco work penal 
must bo clearly expressed -Prevention 
of rntiinidaticu Ordinanco (d of 1030). 
Ss. 3 and 1 lOd 

I'rovincial Insolvency Act (d cf 
lOdO)—Oorroct method of interpreta¬ 
tion is to intoi'i’i'et Act as it stands 
v. ithout roforrinfj to oompanicn Acts 

50d 


ovrisc-iction 

'•'■'d- -“Administrativo order”-—Term is 

nob known to law, British or Indian — 
All (lovernmonb orders are subject to 
tests in Courts of law—Criminal Trial 

(33) 313a 


Land Acquisition Act (1 of 1394) 

-3. .27 (2) —8. 27 is limited to pro¬ 
ceedings in lirst Court—Costs are in dis¬ 
cretion of other Courts 528 

Landlord and Tenant 


■-Permanent tenancy— Tenancy for 

80 years at low and uniform rent — Bur¬ 
den is not shifted from lessee to lessor 

436a 

-iermanonfc tenancy — Bvidonco of 

conduct of tenants and of landlord is 
important piece of evidence sliowing 
nature of tenure and would be content 
ovideuco of lisai’e in the locality as re¬ 
gards the duration of tenancy 167c 

-Agreement by landlord to pay all 

rates and taxes—Those ho cannot re¬ 
cover from lessee under Bombay City 
Municipal Act (1888), S. 147 118/; 

Lease 

Construction — Lease for fivo years 
with agreement to give it to lessee at 
same yearly rent if lessee wants it — 
Lease is ono for live years with agroo- 
aieut to renew lease at the opHon of 
lessee —Lessee in possession without ro- 
nosval is not annual tenant 178a 

Construction.—“In respect of the 
structures standing on the land’’—Natural 
meaning of the words is in respect of 
structures on the land at the time when 
tax becomes payable 122/; 

Legal Practitioner 


-Civil P. C. (1908), S. 100—Pleader 

for party conceding that compromise do- 
creo includes matters nob relating to 
suit—Concession is one of law nob bind¬ 
ing on party in second appeal 295a 


Letters Patent (Bombay) 

——Ci. 15—Guardians and Wards Act 
(1890), S. 47—Apue il —Court has inhe¬ 
rent jurisdiction to hear appeal in matter 
of performance of Navajoto ceremony 

193a 

— Cl. 15—Order of Judge in Cham¬ 
bers refusing leave to sue as pauper is 
judgment and thorefero appealable 163 

-Cl. IS — Ordor dismissing petition 

to sot aside award is appealable 125tZ 
-CIs. 39 and 44—Civil P. C. (1908), 

3. Ill—Order of single Judge of High 
Court in rovisional jurisdiction— Leave 
to appeal to Privy Council cannot be 

granted 503 

Limitation Act (9 oF ISOS) 

Articles—Applicability—Articles of 
Limitation Act relate to suits and nob to 
reliefs sought to bo recovered in execu¬ 
tion 492c 

-3. 3, Exptlanation—Pauper suit 

commences when petition to sue in 
forma pauperis is presented under O. 33, 
E. 2, Civil P. C.—Signature and verifica¬ 
tion are nob necessary and may bo made 
subsequently—Civil P. C., O. 33, Ev. 2 
and 8 47(2) 

-3. 19—Debtor admitting balance 

due and promising to pay is valid ao- 
knowlodgmonb 74 

S. 22 —S. 22 refers only to parties 
subsequently added 590a 

-Art. 14—Bombay Toda Giras Allow¬ 
ance Act (7 of 1887), S. 3—Toda giras 
haks are not governed by rule of primo- 
gonituro'-After original rooipieub’s death 
allowance continued to .1 and E, hia sons 
After B's death Es. 500 of that allow¬ 
ance granted to his widow as her main¬ 
tenance After her death .I’s oldest grand¬ 
son continued to her share by order of 
Cominissionor—Second of three of A’s 
sons suing as widow’s heir to recover her 
whole share of allowance held entitled 
to only cne-third of widow’s share, re¬ 
maining two thirds going to his two 
brothers branches—Although he oould 
nob auoceod in proving his right to w’hole 
of widow’s sliaro as claimed, he could bo 
given decree for ono-third to wbioh ho 
was found entitled—Ilia suit was nob 
barred by Lim. Act (1908), Art. 14 or 
Pensions Act (23 of 1871). S. G 473 
~ Arts. 47 and 14 — Suit denying 
right of way atVirmed by mamlatdar is 
governed by Art. 47 255 

Arts. 61 and 97—Sale deed found 
to be sham ono — Purchaser redeeming 
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Limitation Act 

properfey sold and suing for recovery of 
amount} of raderapfcion—Art. 61 applies 
and not Art. 97 nor Contract Act, S. 65 

39c 

-Arts. 62 and 131—Claim to estab¬ 
lish periodically recurring right falls 
under Art. 131, but claim for arrears of 
revenue falls under Art. 62 and not 
under Art. 131 1B9 

^ -Arts. 73 and 120 ^Limitation for 

son 9 liability to pay debt by father is 
three years from du 0 »d?.)t 0 —Such suit is 
governed by Art. 73 and not by Art. 120 

542 

-Art. 116— Suit to recover unpaid 

purchase money from vendee ■which he 
agreed to pay to third person under sale 
deed—Suit is governed by Art. 116 and 
time begins to run from date of loss or 
when vendor himself pays 365 

^ —’Arts, 120 and 73 — Limitation 
for son’s liability to pay debt by father 
is three years from due date—Such suit 
is governed by Art. 73 and nob by 
Art. 120 542 

"“Art. 120—Declaratory suit—“Eight 
to sue”—There is no right to sue until 
there is accrual of right asserted in the 
suit and its infringement or at least 
clear and unequivocal threat to infringe 
that right by defendant 5006 

-Arts. 120 and 144—Alluvial lands 

—Disposal by Collector under S. 63, 
Bombay Land Revenue Code—Suit for 
declaration that order is null and void is 
governed by Art. 120 and not by Art. 144 
—Bombay Land Revenue Code (1879). 

Ss. 37 and 63 369 

-Arts. 131 and 62—Claim to estab¬ 
lish periodically recurring right falls 
under Art. 131, but claim for arrears of 
revenue falls under Art. 62 and nob 
under Art. 131 189 

-Arts. 181 and 165 — Civil P. 0. 

(1908), Ss. 11, 47 and 60 — Judgment- 
debtor objecting to,attachment on ground 
that decree was merely declaratory—Ob¬ 
jection unsuccessful —Property sold — 
Before being dispossessed, judgment- 
debtor again applying that property was 
exempt under S. 60 —Application fell 
under S. 47—Article of limitation ap¬ 
plicable was not Art. 165 but Art. 181 
—Application was barred by res judi¬ 
cata as same objection could have been 
raised in previous objection petition 

446a 


Limitation Act 

-Art. ISl—-Right to apply accrues 

when property is attached 44b6 

—-Art. 181—xVpplication to draw up 
decree on production of succession cerbi- 
hcate is nob governed by Art. 18 L 

-Art. 132—Step-in-aid of execution 

explained— All bona fide applications 
against wrong person as legal ^re¬ 
presentative save limitation 425(1) 

-Art. 182 — Application failing to 

describe properties as required by Civil 
P. C., 0. 21, R. 13 is not according to 
law ^28 

-Art. 182 (7) — Decree repayable 

within 12 years — Interest to be paid 
every year—On default of two years’ in¬ 
terest whole property liable to be sold 
or else only after 12 years—After first 
default plaintiff applying for sale—■ Dar- 
khast nob pursued — Another darkhast 
after nine years of default—Darkhast 
held time barred as he had exercised his 
option on first default 263 

M 

Mahomedan Law 

-Alienation—Coheirs — Sale by co¬ 
heir in possession does nob bind other 

coheirs 545a 

-Divorce—Wife falsely charged with 

adultery is entitled to divorce—Husband 
is nob entitled to opportunity bo retract 

76a 

-Divorce — Jurisdiction — Marriage 

celebrated in British territory — False 
charge of adultery in British territory— 
Suit for divorce by wife lies in British 
territory though parties reside in Native 

State 766 

-Divorce—Woman of sixteen and 

over can sue for divorce without guar¬ 
dian—Majority Act (1875), S. 2 (a) 76c 
——Succession—Watandar died leaving 
behind widow, daughter and paternal 
uncle—Daughter is postponed to pater- 
nal uncle by statute—Widow takes one- 
fourth share—Bombay Watan Act (1886), 

S. 2 266 

Majority Act (9 of 1875) 

-S.2 (a) — Mahomedan law—Divorce 

—Woman of sixteen and over can sue 
for divorce without guardian 76c 

Marriage 

-Jaws—Betrothal performed subject 

to conditions—Conditions not fulfilled— 
Betrothal is void and bill of divorce¬ 
ment is not necessary—Decree declaring 
betrothal void is sufficient—Divorce 

4026 
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Martial Law Ordinance (4 of 1930) 

-S. 11—S. 11 validates sentences 

j^assed by military officer between 12th 

and loth May 1930 (SB) 576 

-S. 11—S. 11 is intra vires (SB) 57c 

-S. 11—Sentence by military tribu¬ 
nal is not justifiable — S. 11 does not 
make snob sentences open to appeal or 
revision (SS) 57d 

Military 

-Duties of—^Military and citizens 

must supply all necessary force un¬ 
conditionally in quelling disorders and 
iireaclies of peace—Criminal P. C. (5 of 
1898), Ss. 127 to 132 (SB) 57/ 

Minor 

-Mortgage — Permanent lease to 

mortgagee by guardian of minor mortga¬ 
gors if unfair cannot be acted upon by 

Court 3996 

Mortgage 

-Prior and subsequent —■ Subsequent 

mortgage created to pay otf prior mort¬ 
gage—Subsequent mortgagee given first 
charge on property — That intention 

must be given ellecb to 5456 

-Duty of mortgagee stated 533/ 

— Permanent lease to mortgagee by 
guardian of minor mortgagors if unfair 
cannot be acted upon by Court—Minor 

3996 

P 


Parsis 

-Navajote ceremony — Father has 

right to perforin it in preference to 
maternal grandmother 1936 

Penal Code (45 of 1860) 

S. 117 Criminal Law Amendment 
Act (14 of 1908), S. 17 (l)—Abetment of 
summons case otionco is summons case 


199 

^ S. 117—S. 117 applies to abet¬ 
ment of offence under Salt Act by pub- 
lie generally or more than ton persons 
—Bombay Salt Act (1890), S. 47 1406 

' Ss. 141 and 145—Disobedience of 
notification under Polioe Aot is resis- 
tance to execution of legal process 




“"S. 145—Failure to specify commi 
object is not fatal if there is ample e\ 
denco to prove common object 52( 
S. 145 Disobedience of duly pu 
lished order under S. 42, Bombay Di 
trict Police Act, by forming prooossii 
and refusing to disperse when assemb 
declared unlawful—Persons can be ooi 
yicted under S. 145 ■ Bombay Distr’ 
Police Act (1890), S. 42 



Pensions Act (23 of 1871) 

-S. 4—Aot should be liberally con¬ 
strued in favour of subject—Yet provi¬ 
sions of S. 4 have to be strictly followed 

505a. 

-S. 4—Widow of holder of desaigiri- 

haq transferring it — Transferee’s suit 
for declaration that he is full owner of 
the haq comes uuder S. 4 5056 

-S. 6—Bombay Toda Giras Allow¬ 
ance Act (7 of 1887), S. 3 — Toda giras 
haks are not governed by rule of primo¬ 
geniture—After original recipient’s death 
allowance continued to A and B, his 
sons—After B’s death Bs. 500 of that 
allowance granted to his widow as her 
maintenance—After her death A's eldest 
grandson continued to her share l^y 
order of Commissioner — Second of 
three of ^’5 sons suing as widow’s heir 
to recover her whole share of allowance 
held entitled to only one-third of widow’s 
share remaining two-thirds going to his 
two brothers’ branches — Although he 
could not succeed in proving his right 
to whole of widow’s share as claimed, 
he could bo given decree for one-third 
to which be was found entitled—His 
suit was not barred by Limitation Act 
(1908), Art, 14 or Pensions Aot, S. 6 

47 ^ 

S. 6 Manager of Darga receiving 
Government pension dying — Name of 
bis nephew entered in Government re¬ 
cords Suit for declaration by brother 
of deceased to have his name entered is 
not maintainable 144 

Practice 

Appeal—Court’s discretion to inter¬ 
fere with order based on facts 2f 

Contempt—Rule that party in con. 
tempt cannot be heard is inapplicable 
when order for whioh breach of con¬ 
tempt is alleged is ohallengod on ground 
of jurisdiotion 402a 

Procedure— Parties not following 
rules must take consequences 125a 

Relief Bombay Toda Giras Allow¬ 
ance Aot (7 of 1887), S. 3 — Toda giras 
baks are not governed by rule of primo¬ 
geniture After original recipient’s 
death allowance continued to -4 and R, 
his sons After B's death Rs. 500 of that 
allowance granted to his widow as her 
maintenance After her death oldest 
grandson continued to her share by 
order of Commissioner—Second of three 
of id s sons suing as widow’s heir to re- 
oovor her whole share of allowance held 
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Practice 

entitled to only one-third of widow's 
share remaining two-thirds going to his 
two brothers’ branches “ Although he 
could not succeed in proving his right to 
whole of widow’s share as claimed, he 
could be given decree for one-third to 
which he was found entitled—His suit 
was not barred by Lion. Act (1908), 
Art. 14 or Pensions Act (23 of 1871), S. 6 

473 

Presidency Small Cause Courts Act 
(15 of 1882) 

-S. 9 — Presidency Small Cause Court, 

Bombay, can stay suit to enable parties 
to refer to arbitration — Civil P. C., 
Sch. 2, Para. 18—Arbitration Act, S. 19 

343a 

Presidency Towns Insolvency Act 
(3 of 1909) 

S. 17 —Bombay Native Share and 
Stock Brokers' Association, Er. 18, 66, 
57 and 62 — Person holding card of 
membership—Rules do not confer any 
right of property on member which can 
vest in Official Assignee in his insol¬ 
vency 225 


S. 46 and Sch. 2, R. 9—Debt to be 
provable under insolvency must be aris¬ 
ing out of obligation incurred before 
order of adjudication and insolvent must 
be subject to it before discharge 5542 

-S. 46, and Sch. 2, R. 9 — R. 9 must 

be read subject to S. 46 554c 

Ss. 46 (2) and (3) and 17—Mort 
gagee applying under S. 17 for leave t( 
sue Official Assignee of mortgagor ad 
judicated insolvent—Leave granted — 
Personal decree for costs of applicatior 
ordered Costs cannot be proved in in 
solvency, but mortgagee is entitled tc 
execute decree against insolvent’s pro¬ 
perty after discharge 554^ 

Prevention of Intimidation Ordi 
nance(5 of 1930) 

3—Person molested must be 
^me whose rights are obstructed 70a 
Ss. 3 and 4—Temperance workei 
cannot be presumed to have in view tc 
cause loss to liquor shopkeeper 70c 
Ss. 3 and 4—Interpretation of Sta¬ 
tutes Statements of objects and rea¬ 
sons Rule is same’for Ordinances as foj 
Acts Desire to make temperance wort 
penal must be clearly expressed 70d 

-S. 4—Ingredients illustrated 702 

^—s. 11 —s. 11 has not abrogated re¬ 
quirements of Criminal P. 0. (1898) 
S. 195 (a) 135fl 


Privy Council Rules 

-R. 9— Civil P.0,(1908),S. 112, 0.45, 

R. 7—High Court can change form of 

security 278a 

-R. 9—Civil P. C. (1908), S. 112 and 

0. 45, R. 7—High Court should always 
insist on cash or Govern.meat secu¬ 
rities 2782) 

Provincial Insolvency Act (5 of 

1920) 

-Interpretation of Statutes—Correct 

method of interpretation is to interpret 
Act as it stands without referring to 
the companion Acts 502? 

-Ss. 2 (d), 37 and 67 —Hindu father 

becoming insolvent—His power of dis¬ 
posal of joint family property including 
share of his son for payment of his just 
debts vests in receiver 50a 

- Ss. 63 and 64—Creditor guilty of 

delay is not entitled to disturb distribu¬ 
tion which has already taken place 210a 
-S. 64—Scope—S. 64 does not con¬ 
trol proviso to S. 63 of the Act 2102? 
Provincial Small Cause Courts Act 
(9 of 1887) 

- Cl. 38 —Suit for arrears of mainte¬ 
nance is not cognizable by Small Cause 

Court—Civil P. C. (1908), S. 102 286a 

R 

Receiver 

-Receiver appointed by Baroda Court 

can be recognized in British Court 251 
Registration Act (16 of 1908) 

- S. 17 —Joint Hindu family—Docu¬ 
ments containing agreement to divide 
property, but nopossession given—Regis¬ 
tration is not compulsory 419(1)' 

-Ss. 17 (1) (b) and 17 (2) (v)-D9- 

posit of title-deeds in respect of lease to 
be granted subsequently—Letter asking 
solicitor to deposit title-deeds — (Per 
Beaumont, C, J.)—Document was not 
compulsorily registrable —{^qx Mirza, J.)' 
—Document was inadmissible for want 
of registration but could be looked upon 
for collateral purpose 337a 

-Ss. 58, 59 and 60 —Scope explained 

105& 

Religious Endowments 

-Question of inheritance to office of 

mohunt is matter of custom. 79 

-Trusts—Long user by public is an 

element to determine whether temple 
has been dedicated to public or not 33c 

S 

Salt Act (12 of 1882) 

-S. 9—Penal Code (1866), S. 117— 

S. 117 applies to abetment of offence 
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Salt Act 

under Aefc hy public goiierallv^ or 

incro tirtn ten poi’iorm 
Specific Pcrfonnance 

Tr'in^^fcr cf I'ro-GiAy Act (1882), 
S. 11 —Conlracb — Ono party given right 
of pro-Qfnpticn b'eyond f iuja contei/iplated 
Ijy Iwv: ol } erpotuity—It cannot bo on- 
forol 573r6 

Sr-cific^eUef .\ct (1 of 1877) 

— S. 45 —liuildjf’g plan approved by 

Municipal Gcnniiissionor — Builder not 
authori/:ed to coniraveroany provision of 
City ol lloird’.'ry ?*[iinioipal Act — Ko 
order can I'O made under S. 15 173(i 

-3. 45—Third party can complain 

that [:ubiic olticer iias conferrel right on 
another pjcrson, which he had no right 

to confer (Ohiter) 1735 

-Ss. 54 and 56~Minorifcy per se is 

no ground for refusing ’ iniunction.” 

466(1 

-Sg. 54 and 56—Suit for injunction 

— Major defendants roprosenting minor 
defendant—Major defendant giving up 
hifj dolenco—Docroo for injunction against 
minor defendant is not cornpotont 4665 

-S. 54 — Act is not exliaustive and 

Court is entitled to loolc to English cases 
for restraining arbitration proceedings 

151a 

-S. 54—No injunction can be granted 

to prohibit acts not causing legal injury 

1515 

-S. 54—Validity of contract obal- 

lengod in suit —Court has jurisdiction to 
restrain arhitration proceedings -under 
the agrooaiont, until that Question lias 
been determined 151c 

-S. 54—Futile arbitration proceed¬ 
ings give no cause of action for an in¬ 
junction 151f/ 

-Ss. 54 and 42—Suit for declaration 

that contract did nob esisb *■ Arldtration 
proceedings under that agreement cannot 
1)0 restrained by injunction 151c 

Stamp Act (2 of 1399) 

S. 57 Assignment of permanent 
lease by lessee by sale deed—Assignee to 
1 orform terms of lease and pay to origi¬ 
nal lessor annual rent lixod—Stamp duty 
payable on sale deed is aJ valorem duty 
on consideration of sale (FB) 1 

Succession Act (39 of 1925) 

211 —Executor of Mahomodan can 
sell testator s immovable property witli- 
out taking out probate or consent of heirs 

533c 

Ss. 212, 213 and 214—^lortgage 
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to three persons —One mortgagee dead 
His heirs and remaining mortgagees su¬ 
ing to enforce mortgage Kepreaenta- 
tives of deceased mortgagee snould^ first 
obtain proijate or letters of administra¬ 
tion as case is governed by S. 212 and 
not bv 3. 2U 

--S. 250 —Policy of insurance on lives 

of liartnors—Policies forming I’art of 
partnership pircperty—On death of one 
]»:;rtner otliers can apply for letters of 
administration under S. 250 42Sa 

-S. 250—S. 250 ap'plies even if estate 

of deceased derives benefit from trust 

proiioitv 4285 

-S. 250 — " .Beneficial interest” — 

iMeaning in relation to partnership ex¬ 
plained 42Scl 

-S. 307—Intention cf testator clear 

t-hat his debts are to bo jiaid—iMero fact 
tliat. direction to pay debts appears in 
one dooumonb relating to particular p)ro- 
porby does nob impose restriction on 
executor bo alienate ot.her property — 
Testator's intention than property should 
nob bo divided till his sous are of twenty 
one years of ago does not also impose 
any restriction on executor’s power of 

alienation 533d 

T 

Transfer of Property Act (4 of 1882) 

-S. 7—Contract Act (1872), Ss. 10 

and 11 — Contract hy minor being void 
there can l )0 no ratification on attaining 
majority unless contract has been changed 
into conveyance 178fZ 

-S. 14—Contniot—One party given 

right of pre-emption beyond time con- 
tomplated by law of perpetuity—It can¬ 
not be enforced—Specifio performance 

578a 

-S. 41—Nob only consideration bub 

also good faith and inepuiry are necessary 
under S. -i I — Benami sale—Fraud— 
Though parties doiug fraud get no assis¬ 
tance from Court they oau plead real 

facts 227 

-S. SO—Scope—Tenant cannot taka 

advantage cf S. 50 with regard to rent 
paid hy him in advance 539a 

—— S. 52—Grant of lease by mortgagor 
after obtaining of decree by subsequent 
mortgagee dous nob affect rights of auo- 
tiori-puroiiasor—Prinoiple is nob restrio- 
tod to mortgages with possession 539a 

-Ss. 54 and 58 (a) and (c) — Agree- 

monb of sale with condition of re-purchase 
embodied in same dooumonb—No uooes- 
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sary inforenca of deed being morfcgage- 
deed arises—Tests for determining whe¬ 
ther transaction is sale or mortgage 

stated 371 

-S. GO—Subsequent permanent lease 

to mortgagee whether clog {Quaere) 

399a 

^-S. 84—Cheque refused on ground 

that more money was due and not that 
it was not payment in cash is good 
tender 118c 

-”S. 105—Lease for “aniyamit” period, 

viz., so long as Kesari Maratha institu. 
tions are in existence is valid 466o 
Trusts 

-Long user by public is an element 


1931 Bombay 
Trusts 

to determine whether temple has been 
dedicated to public or not—Religious 
endowment 33c 

Trusts Act {2 of 1832) 

-3. 73—Hindu law—Religious en¬ 
dowments—Trustee dying without nomi- 
nating successor—Management reverts 
to heirs of founder 1/Oa 

-S. 83-Partnership estate in name 

of partner—Latter is trustee 428c 

W 

Will 

——Construction—Altlmugh several tes¬ 
tamentary documents are left by testator 
it is the net result that constitutes his 

will o33c 


COMPARATIVE TABLES 

( Parallel References ) 

Hints for the use of the following Tables; 

TABLE NO. I.—This Table shows serially’' the pages of the Indian Law 
Reports with corresponding references of the All India Reporter. 

TABLE NO. II.—This Table shows serially the pages of other Reports, 
Journals and Periodicals with corresponding references of the All India 

Reporter. 

TABLE NO. III.—This Table is the converse of the First and Second 
Tables. It shows serially the pages of the ALL INDIA Reporter with corresponding 
references of all the JOURNALS including the INDIAN Law Reports. 

Table No. I 

Showing seriatim the pages of INDIAN Law REPORTS, BOMBAY SERIES, for the 
year 1931 with corresponding references of the All INDIA REPORTER. 

N,B. —Column No. 1 denotes pages of I. L. R. 55 Bombay. 

Column No. 2 denotes corresponding references of the All INDIA Reporter. 

I, L. R, 55 Bornb ay=Ali India Reporter, 

iLR) aTTr; ITlR) a. I. R. TTlR) a. I. R. i ILR) A. 1. R. 1 ILR) A. L R. 

1 1931 B 89 155 1931 B 77*353 1931 B 140 473 1931 B 3501677 1931 B 337 

21 M 24 160 » »i 76 356 * » 132 484 129 693 » »» 550 

42 1930 » 534 165 n »» 238 366 » m 308 503 »» m 343 699 1932 «» 8 

46 1931 » 100 193 »> « 189 363 1930 »* 294 520 »» »» 309 709 1931 » 484 

69 1930 « 490 200 m » 210 372 »» 362 525 » » 118 725 »» »* 520 

89 1931 » 141 206 » » 257 377 »» » 5161536 »* »» 161 j 734 » » 420 

94 1930 »» 506 220 »» » 70 382 1931 » 411544 »> » 532 741 ” 5C1 

97 1931 » 55 231 »> 236 401 »» » 266 565 1932 « 36 770 » " 524 

103 » »» 105 239 »* 277 411 »» »» 284 576 1931 » 313 779 1932 » 40 

110 »» » 501 243 »» PG 42 414 »» ». 391 612 *» »’ 175 j 785 » >> 90 

119 » » 1441 253 1930 B 597 485 *» 311 623 » ” 2251795 1931 428 

124 H 1461 263 1931 »» 57(442 » « 200 687 ” 448 801 »i » 384 

138 >» » 87 1 809 » » 2511447 »* » 369 649 » ” 654 803 »« »» 402 

145 » » 1931312 »j 333(452 » *» 125 657 » »» 549 839 1932 56 

151 1930 *1 566 (322 [ » » 1361461 « »» 305(659 1 ” »’ 161 • 844 1931 »» 419 


TABLE No. II 

Sbowins .cviati,n the pages of other REPORTS 
for the year 19.31 with corresponrling references of the ALL INDIA BepORTE . 

iV.C.— Column No. 1 denotes pages of other .JOURN.tLS. 

Cohiinn No. 2 denotes corresponding references of the ALL INDIA 

Reportkr. 

33 Bombay Law Reporter^All India Reporter. 


BLR; A. I. R. 


BLR) 


1 

1930 

' J'C 251 

310 

19r 

r; 

. »’ 

IP 

207 

319 

1 

13 

19 T 

B 

: 101 

353 

1' 

19 

PI 

11 

151 

350 

PI 

::i 

PP 

PI 

173 

3(;i 

PI 

; t; 

If 

It 

150 

j 370 

IP 

;'.9 

«P 

PP 

225 

j 37s 

• i 

14 

IP 

It 

175 

1 382 

PP 

51 

M 

IP 

10) 

1 38S 

II 

5r: 

P P 

IP 

1 \0 

(3!I(; 

II 

59 

II 

IP 

135 

109 

PI 

82 

PP 

PP 

132 

113 

If 

90 

ft 

Pt 

129 

120 

PI 

104 

IP 

PI 

157 

125 

PI 

111 

IP 

PP 

178 

431 

It 

127 

PI 

PP 

189 1 12 

II 

130 

PP 

PP 


150 

It 

130 

PI 

PP 

305 

455 

Ip 

111 

PP 

II 

21S 

459 

PI 

448 

PI 

IP 

210 

403 

IP 

3 55 

1930 

PC 

255 

409 

PI 

108 

1931 

PI 

9 

170 

11 

175 

PP 

t 

PI 

1 

479 

PI 

184 

Too old 1 

487 

11 

201 

1931 

JJ 

187 

490 

i| 

210 

PI 

IP 

191 

495 

II 

213 

PI 

PP 

238 

499 1 

Ip 

235 

11 

IP 

208 

503 

tl 

230 

IP 

IP 

212 

510 i 

M 

250 

It 

PP 

209 

514 

IP 

258 

PI 

PI 

2511 

517 

Ip 

200 

II 

IP 

201 1 

520 

PP 

203 

PI 

PI 

234 

537 

II 

200 

PP 

If 

280 

540 

IP 

278 

PI 

PP 

257 

551 

It 

280 

II 

It 

221 

550 

PI 

290 

II 

PP 

305 

570 

IP 

305 

M 

II 

311 

580 

tl 

309 

IP 

II 

308 

590 

II 

311 

PP 

II 

200 

003 

1932 

312 

IP 

IP 

198 

003 

1931 

314 

II 

11 

200 

Oil 

IP 

319 

PI 

PI 

200 


325 

IP 

Pt 

202 

013 

PI 

333 

PI 

Pt 

203 

G18 

IP 

338 

II 

IP 

205 

022 

IP 


A. I. R. 

L n v.)o 

199 
227 
•1 ?.2 
247 
2^2 
2^C) 
335} 
288 
22 
42 
4 5 
ISO 
52 
48 
33 
2< / 
203 
205 
20fi 
2S4 
273 
278 
297 
03 


PI 

M 

f P 

IP 

II 

PI 

IP 

PI 

II 

PC 

11 

PI 

11 

IP 

PI 

IP 

P 

M 

II 

IP 

PI 

PI 

PI 

II 

PC 

B 

»l 
PI 
PI 
PI 
II 
IP 
PI 
IP 
II 
II 
IP 
II 
II 
II 

PI 


BLK) a. I. R. 

024 1931 JJ 330 


BLRi A. I. R. 


033 
0{8 
052 
003 
008 
073 
075 

702 

703 
709 
720 
725 
750 
755 
759 
772 
770 
781 
783 
197 
802 
801 
807 
815 
818 

430 820 
252 825 
280 828 
329 811 
250 848 
391 

3501801 
388 1807 


>1 


>1 


M 


302 

354 

428 

378 

100 

23 

408 

385 

■417 

407 

‘425 


874 

878 

8S5 

897 

904 

913 

925 

-29 

937 

910 

945 


IP 

IP 

PI 

IP 

IP 


IP 


II 


PI 


II 


II 


371 

409 

413 

32(i 

411 


950 

954 

900 

908 

974 

97‘) 


1931 PC 111 

»• .. 125 

.. H 100 

M M 121 

n *1 157 

• I M 114 


1 BLR) A. !. R. 
'l251 


1257 

1203' 

1273' 

1280 

1285 


1931 PC 175 
170 
1G5 
102 
151 
108 
1 


PI 
II 
II 
♦ I 

1932 

PP 


II 

PI 

PI 

It 

B 

PI 


PI 

»t 

II 

313 

1 -/MO 

1 1000 

9 $ 

PI 

PI 

A * '1 ' 

118 

A ^ Kr A 

1290 

1931 

PI 

578 

11 

IP 

384 

j lOOG 

IP 

IP 

149 

1303 

1932 

IP 

3 

PP 

n 

380 

1015 

II 

II 

113 

1313 

1931 

II 

5G1 

PP 

II 

337 

1022 

IP 

/>' 

529 

1338 

PI 

PC 

2 45 

II 

M 

300 

1029 

II 

IP 

505 

1345 

PI 

IP 

220 

PP 

>1 

402 

1033 

P« 

M 

500 

1351 

>P 

IP 

239 

PI 

II 

307 

1039 

II 

IP 

455 

1357 

1932 

B 

68 

II 

PI 

399 

105G 

IP 

PI 

533 

1304 

P1 

PI 

42 

II 

Pt 

343 

10G7 

PI 

PI 

582 

1372 

PI 

II 

13 

II 

II 

3G9 

1082 

PI 

IP 

‘192 j 

1377 

PI 

IP 

51 

PI 

P p 

I'O: 

1092 

1932 

PI 

3Gi 

1385' 

1931 

II 

590 

PI 

IP 

■1 IG 

1101 

1931 

II 

554 

1390 

PI 

PC 

190 

II 

PP 

473 

1 lOG 

PI 

PI 

503 

1102 

IP 

PI 

234 

II 

PI 

451 

1109 

If 

II 

509 

1-411 

11 

IP 

208 

If 

IP 

419 

1114 

It 

II 

•190 

I418i 

1932 

B 

15 

PP 

11 

J 2 4 

1118 

tl 

PI 

182 

1433i 

II 

tl 

40 

M 

IP 

148 

1123 

PI 

PI 

539 

1437' 

1031 Notes 5(1 

IP 

• 1 

4G4 

1130' 

PP 

PI 

550 

1143 

II 

B 

570 

PI 

PI 

423 

1139 

IP 

II 

507 

1457' 

; 1932 

PI 

47 

II 

If 

444 

114 1 

IP 

ft 

48 4 

1400 

II 

IP 

99 

IP 

PI 

4 53 

1159 

1032 

It 

50 

1470 

11 

II 

90 

II 

II 

43C 

1103, 

1931 

Pt 

529 

M83i 

Pt 

ft 

83 

II 

PI 

480 

1104 

PI 

II 

514 

1495' 

II 

II 

73 

1932 

II 

31 

11 GO 

II 

tl 

520 

1500 

tl 

II 

71 

1931 

It 

425 

1177 

II 

II 

527 

1515 

II 

II 

03 

II 

If 

•119 

1178 

PI 

II 

513 

1518 

^ II 

IP 

57 

PI 

PC 

75 

1182 

PI 

II 

524 

1520 

1931 

PC 

294 

II 

Pt 

39 

1192 

If 

It 

517 

1530 

PI 

It 

289 

tl 

PI 

30 

1200 

1932 

PI 

25 

1544 

II 

tl 

299 

PI 

It 

89 

1210 

1931 

It 

528 

1549 

1032 

B 

lOG 

PI 

IP 

72 

1211 

II 

II 

611 

1557 

II 

It 

90 

II 

II 

84 

1215 

M 

II 

557 

1563 

M 

It 

86 

PI 

II 

79 

1220 

II 

11 

549 

1571 

11 

tl 

61 

IP 

PI 

107 

1222 

II 

tl 

547 

11575 

1} 

II 

65 

II 

PI 

128 

1225, 

1932 

II 

8 

1581 

II 

II 

104 

PI 

PI 

100 

1234 

1931 

II 

542 

' 1537 

1 

It 

It 

94 

II 

IP 

101 

1238 

II 

tp 

515 

i 1593 

' 11 

It 

77 

IP 

PI 

112 

1214, 

> 

II 

PI 

■497 

1590 

II 

II 

81 


15 (t 16 AA\ India Criminal Reports=All India Reporter. 

Please refer to Comparative Table No. 11 in A. I. R. 1931 Allahabad. 

32 Criminal Law Journal 129 to 134 Indian Cases=Al! India Reporter 

Please refer to COMPARATIVE Table No. II in A. 1. R. 1931 Lahore. 


4 Income-Tax Cases=All India Reporter. 

Please refer to COMPARATIVE Table No. JI in A. I, R. 1931 Madras. 


1931 Criminal Cases=All India Reporter. 

Please refer to Comparative Table No. II in A. 1. R. 1931 Nagpur. 






TABLE No. Ill 

Showing seriatim the pages of the All India Beportee, 1931 Bombay 
Section, with corresponding references of other BeportS, JOURNALS AND PERIODI¬ 
CALS, including the INDIAN LAW BeporTS, 

—Column No. 1 denotes pages of the All India Beporter, 1931 

Bombay. 

Column No. 2 denotes corresponding references of other BEPORTS, 


AJ.R. 

1 

FB 

2 


OtherJ ournals 


Journals and Periodicals. 

A. 1. R. 1931 Bombay- 

nals I A.l.R. I Other Journals 1 A.i. 


S9 


41 


47(1) 
47 (2) 
50 


53 


55 


57 

SB 


70 


76 


79 


100 


32 BLR 

128 I 0 

32 BLR 

127 I C 

54 Bom 
32 BLR 

129 I C 

55 Bom 
32 BLR 

128 I C 
32 BLR 
128 I C 
32 BLR 
128 I C 
55 Bom ' 

) 32 BLR 

130 I C 

) 32 BLR 

128 I C 
32 BLR 

129 I C 
55 Bom 
32 BLR 
129 I 0 

32 BLR 

128 I C 
55 Bom 
32 BLR 
miCr C 

129 I C 

32 CrLJ 
55 Bom- • 
32 BLR 
1931Cr C 
129 I C 
32 CrLJ 
55 Bom 
32 BLR 
128 I 0 
32 BLR 

128 I C 
55 Bom 
32 BLR 
1931Cr G 

129 I C 

32 Cr L J 
55 

32 BLR 
128 I 0 
32 BLR 
128 I 0 
32 BLR 

128 I C 
55 jBojrt 
32 BLR 
55 Bow 

130 I C 
32 RLE 
127 I C 

54 Bow 
32 BIr B 

129 I 0 

55 Bow 
32 BLR 


1447 105 
898 

953 107 
82 

718 111 
1398 
145 114 
21 

1435 118 
891 
1376 
9071122 
1319 
614 123 
382 

1370 125 
400 
1343 
6251128 

1362 1 
153 129 

no I 

1415 

894 

1394 

903 

97 132 
1613 
65 
596 
403 
263 

1506 135 
78 
346 
■ 283 

220 

1390 140 
911 
1372 
9091 
160 

1496 141 
46 
337 
275 
155 

13811142 
9051 
1451 
881 

1425 144 
8861 
138 

13481146 
1 

171 

9241150 
5101 
6161151 
1463 
5911 
46 157 
1385 


128 I C 
55 Bom 
32 BLR 

129 I C 
32 BLR 

128 I C 
32 BLR 

129 I G 
32 BLR 
129 I C 
55 Bom 
32 BLR 
129 I C 
32 BLR 
129 I C 

32 BLR 
129 I C 
55 Bom'' 
32 BLR 
1129 I C 


9011161 
103 
1482 
577 164 
1430 

889 166 
1473 

737 167 
1660 
748 170 
525 

1668 173 
751 

1656 175 

890 
1650 

886 178 
452 

1368 187 
159 

90 189 


Other Journals. 

R. I OtherJournals | 

33 BLR 13' 

130 I G 590 

55 Bom 536 

33 BLR 51 


als I A.I 

13 205 
590 206 


R.I OtherJournals 


'16 A I CrR 308 


33 BLR 90' 

130 IG 27 

1931Cr G 177 

32 GrLJ 472 191 
55 Bow 484 

16 X I Cr B 73 192 

33 B L B 82 

130 I C 577 
193lCr G 180 

55 Bom 356 

32 GrL J 572 193 
16 A I CrR 205 

33 B L B 59 

130 I C 396 195 
193lOr G 183 F 

32 CrLJ 607 
55 Bom 322 
SS BL R 56 
130 I C 25 198 
1931Cr C 188 

32 Cr L J 471 
55 Bow. 353 
32 BLR 1502 199 
129 I G 342 
55 Bow 89 
32 CrLJ 280 
193lCr 0 189 

32 BLR 1499 200 

129 I C 339 

32 CrLJ 276 
193lCr C 190 

32 BLR 1420 

130 IC 30 202 
65 Bom 119 

32 BLR 1671 

129 I C 744 

55 Bow 124 203 

33 B L B 36 

130 I C 693 
33 B L B 19 

55 Bow 659 205 
180 I C 583 
33 BLR 104 
130 I 0 594 


33 B L 
130 I G 


BLR 


130 I C 


BLR 


129 I G 


BLR 


129 I C 741 
33 B L B 31 

130 I C 581 
SS BL R 44 

131 I C 467 
55 Bow 612 
33 BLR 111 
130 I C 598 
33 BLR 204 

130 I C 606 
33 BLR 127 
55 Bow 193 

131 I C 465 
33 BLR 210 
131 J C 466 
32 BLR 1493 

130 I C 580 
193lCr C 225 
32 CrLJ 575 
16 A I CrR 234 

32 BLR 1301 
128 I C 431 
55 Bow 145 

33 BLR 340 
193lCr C 339 

131 I C 473 

32 CrLJ 719 
16 ^ I CrB 322 

33 BLR 312 
193lCr C 342 
131 I G 476 

32 CrLJ 722 

33 B L B 353 

193lCr G 343 
131 I 0 472 

32 Cr LJ 718 
16 A I CrR 338 

33 BLR 319 
1931Cr C 344 
131 I G 470 
55 Bom 442 

32 Cr LJ 717 

33 BLR 325 
1931Cr C 346 
131 I C 477 

32 Cr L / 723 

33 BLR 333 

193lCr 0 347 

131 I G 479 

32 CrLJ 725 

33 B L B 338 

1931Cr C 349 
131 I 0 478 

32 Cr L / 724 


536 

51 

588 

1647 206 
24 
1679 
881 

1687 203 
741 

31 210 
581 
44 

467 212 


612 

111 218 
598 

204 221 
606 

127 225 
193 

465 

210 227 

466 

1493 229 
580 232 
225 

575 234 
?234 236 
1301 
431 

145 238 

340 

339 

473 247 


312 

342 

476 252 

722 

353 256 

343 257 
472 

718 

338 263 
319 

344 264 
470 

442 266 

717 

325 

346 269 

477 

723 273 
333 

347 277 
479 

725 

338 278 
349 

478 

724 280 


206 (1)33 BLR 
l93lCr C 
131 I C 

32 Cr L J 
206 (2) lOSlCr C 

33 BLR 
131 Z C 

32 Cr L J 

203 33 BLR 

131 I C 

210 33 BLR 

55 Bow 
131 IC 

212 33 BLR 

131 I G 

218 33 BLR 

131 I G 

221 33 BLR 

131 J C 

225 33 BLR 

55 Bovi 
133 1 G 

227 33 BLR 

133 I C 

229 33 BLR 

232 33 BLR 

132 I C 

234 33 BLR 

236 33 BLR 

55 Bom 
132 I C 

238 33 BLR 

55 Bom 
132 I C 

247 33 BLR 

132 I C 

251 33 BLR 

132 I C 
55 Bom 

252 33 BLR 

133 IC 

256 33 BLR 

257 33 BLR 

55 Bom 
133 IC 

263 33 BLR 

132 IC 

264 33 BLR 

133 I C 

266 33 BLR 

131 I C 
55 Bom 

269 33 BLR 

133 I C 

273 33 BLR 

132 I C 

277 55 Bow 

33 BLR 

132 IC 

278 33 BLR 

132 IC 


311 

350 

891 
805 
350 
314 
889 
804 
235 
060 
148 
200 
881 
239 
664 
141 
886 
289 
883 

39 

623 

821 

356 

265 

130 

378 

44G 

263 

382 

231 

505 

213 

165 

497 

370 

507 

258 

512 

309 

503 

737 

517 

278 

206 

256 

459 

437 
260 
254 
469 

892 
401 
250 
241 
479 
440 
239 
455 

433 

487 

438 


33 BLR 266 


105 


30 


1331 Bombay 

A I R. 1931 Bombay —Gi be r Journals— _ 

OaT^r Journals | A. I .R .1 Other ^ourimis i A.l.K.)0**ier Journals 



t 

l: 1 c 

1:14 

1 :.43 

* • > 

J- Jj It 

759 I 

;4i9 (2) 

55 

B( VI 


J) li li 

47(; 


'55 

J'om 

503 

1 

134 

J C 

M * t 

,i:'.l J C 

895 

1 

■ 

« 

134 

7 C 

7(5 

420 

33 

B Tj li 


55 Jr m 

411 

5350 

• »o 

• • > 

B 7j n 

537 


55 

Bom 

2^0 

; B [j Ji 

51(' 

1 

* 

■ 

.55 

B( 7U 

473 

423 

00 
• >0 

B Tj 11 

2•' 

J- Tj I: 

390 

E 

E 

133 

J C 

R17 


134 

I C 


IC.T I c 

248 

354 

l33 

B L Ti 

550 

121 

33 

B Tj li 

295 

;::3 B T, li 

403 

j 

133 

7 C 

829 

j 

133 7 C 


]132 7 r 

434 

305 

33 

B Tj It 

130 

■125 (l)i 

on 

00 

B Tj n 

207 

• • * J > Jj li 

490 


13.3 

I c 

207 

1 

1 

134 

I C 


132 7 C 

444 

307 

'33 

B Tj li 

750 

125 (2) 

S3 

B Ti li 

SCO 

:;!3 7; Tj n 

720 


14 

7 6 

CO 2 


131 

I C 


:i::4 7 (' 

558 

309 

0 0 
• ». ) 

7; Tj It 

772 

428 

33 

B Ti n 

?02 

BTjR 

551 

1 , 

55 

liom 

447 

1 

133 

I c 


l.:3 7 r; 

820 

1 

134 

I C 

710 


55 

Bom 

S05 

33 1) Tj li 

290 

371 

33 

B Tj It 

033 

430 

33 

B Tj ti 


193169- 6 

5C1 I 

1 

1 

134 

I c 

337 

432 

33 

B Tj li 


I 55 JiiVt 

401 

i 3.78 ; 

0 0 

. ‘r > 

B Tj Ti 

580 

430 

33 

B Ti li 


!32 ('rLJ 

1017 

1 

100 

1 « M 1 

I C 

847 

1 

1S4 

I C 


!i:i3 7 6 

209 

384 

* ». » 

B Tj 11 

702 

444 

33 

Ti Tj n 

303 

33 B Tj It 


1 


I c 

804 

1 

134 

I c 


55 Bern 

300 

1 

tJO 

Bom 

801 

440 

33 

B Tj U 


,19310- 6 

501 

385 ' 

33 

B Tj li 

on 


133 

7 C 


'133 7 6 

820 


134 

I C 

095 

448 

33 

B Tj li 

1 

'32 Cr L .7 

1003 

380 ; 

33 

B Tj n 

703 


55 

Bom 

SCO 

|33 B L li 

349 


133 

I c 

801 


134 

I C 


198l6r C 

505 

1 

388 

33 

B Tj li 

540 

451 

33 

B Tj Ti 


55 Bom 

520 

1 

133 7 G 

823 


133 

1 C 


134 7 6 

1219 

391 

55 

Bo 711 

414 

453 

33 

B Tj B 


33 Cr Tj j 

02 



B Tj n 

520 

1 

134 

I C 

311 

33 B Tj li 

305 


133 7 6 

740 

455 

33 

B Tj B 


55 Bom 

435 

399 

33 

B Tj It 

755 

401 

33 

B Tj ]{ 


19316r 6 

507 

* 

% 

134 

I c 

701 

4 GO 

33 

B Tj li 

i 

133 7 6 

748 

102 ; 

33 

B Tj Ji 

725 


133 

1 c 


'32 Cr Tj j 

1077 

1 

55 

Bom 

803 

473 

33 

n Tj r 

313 

33 B Tj 11 

075 

1 

134 

I c 

550 


133 

I C 

SB 

193lCr 6 

509 

1 

407 

33 

B Tj It 

018 

480 

33 

B L n 


55 Bovi 

570 


134 

I c 

094 


134 

I C 


32 Cr Tj J 

1147 

408 

33 

n Tj n 

008 

482 

33 

B Tj n 


134 7 6 

347 

1 

1 

1.34 

I c 

305 


1S4 

I c 

325 

33 B Tj Ji 

073 

109 

33 

B Tj It 

048 

484 

55 

Bi’Vi 


193l6r 6 

581 

1 

19316r C 

895 


33 

BLR 


32 Cr Tj j 

1144 


32 

Cr Tj j 

1145 


134 

I C 


134 7 6 

344 

i 

( 

134 

I C 

345 

490 

33 

B L R 

320 

33 7; L Ti 

003 

ill ! 

33 

B L li 

008 

492 

33 

B L R 


lOSlCr 6 

582 

1 

• 

1931CV C 

720 

1 


134 

I C 


32 Cr Tj j 

1103, 


32 

Cr Tj j 

1101 

197 

33 

B Tj R 


134 7 6 

303 


134 

I C 

361 

500 

33 

TJL R 

329 

33 B Tj Ti 

514 

413 

33 

B Tj Ji 

052 


134 

I C 

330 

33 B Tj a 

024 


193 

iCr C 

728 

603 

33 

B Tj R 


134 7 C 

CS9 


32 

Cr Tj j 

1158 


134 

I 0 

OOQ 

ijtjO 

33 B Tj ti 

S88 


134 

1 C 

357 

505 

33 

Ti Tj R 


55 Bom 

312 

417 

33 

B L n 

013 


134 

I C 


133 1 C 

201 


134 

I C 

090 

507 

33 

R Ti R 

337 : 

33 B Tj It 

709 

419 (1) 

33 

B Tj li 

802 


134 

I C 

i 

% 

55 Bom 

077 


133 

I C 

861 

509 

33 

BTjR 


134 I C 

545 

419 (2) 

33 

B L li 

804 


134 

I c 


844 
720 
770 
7?4 
818 
720 
804 
850 

C22 I 

GOO 
858 
7.^01 
570 

845 
705 
409 

301 

\ .> 


514 


517 


721 
820 
718 
781 
858 
807 
037 
555 
797 
750 
825 
703 
1030 
815 
500 
839 
783 
851 
844 
099 
1118 
008 
700 
1144 
901 
1114 
1082 
1153 


511 33 Li L 11 

513 33 B L li 

lOBlCr C 
134 I C 
33 Cr L J 
33 B L li 
1931Cr C 
33 B L n 
103lCr C 
134 I C 
33 Cv Tj J 
520 55 Bom 

33 B L n 
1031C/- C 
134 J C 
33 Cr L J 
524 33 B L li 

55 Bom 
lOSlCf C 
1134 1 C 
33 Cr L J 
33 B Tj n 
193lCr C 
134 J C 
33 Cr L J 

528 33 B L li 

529 (1)33 BLB 
193lCr C 
134 J C 
183 Cr L J 

529 (2), 33 B h li 


527 


1211 

1178 

945 
1237 

75 

1104 

946 
1192 

949 

1230 

08 

725 

1109 

952 

1226 

04 

1182 

770 

956 

1233 

72 

1177 

959 

1240 

78 

1210 

1103 

917 

1239 

77 

1022 


1033 

1221 

1100 

1104 

1029 

1217 

1139 

070 

1109 

1165 



134 

I C 

733 

533 

33 

B Tj n 

1056 

539 

33 

B L li 

1123 


134 

I c 

1223 

542 

33 

BLR 

1234 

545 

33 

BLR 

1288 

547 

33 

BLR 

1222 


134 

I C 

1167 

549 

33 

BLR 

1220 


55 

Rom 

G57 

550 

55 

Bo m 

693 


33 

BLR 

1130 


134 

I C 

972 

554 

33 

BLR 

1101 


55 

Bom 

649 


134 

1 C 

1161 

557 

33 

BLR 

* 

1216 

561 

33 

B L R 

1313 

FB 

55 

Bom 

741 


135 

I C 

161 

570 

33 

BLR 

1443 

578 

33 

BLR 

1296 

582 

33 

B L R 

1067 


|55 

Bom 

544 


134 / 0 

1240 

590 

l33 

BLR 

1385 





1. L. R. ALPHABETICAL INDEX 

Of cases reported in L L. E. 65 BOMBAY 

With references to the j'ages of tlie ALL INDIA REFORTfiR 

[ 75 Cases ] 


Names of Parties 

I. L. 

R. 

PP. 

A. I. R. 

PP. 

Adarji Mancherji Dalai, In re 



795 

1931 

B 

428 

Ahmed Suleman v. Bai Fatma 



160 

tf 

tf 

76 

Aminabi Mahmulla v. Abasaheb Mirasaheb ... 



401 

If 

It 

266 

Anant Krishnaji v. Secretary of State 



165 

If 

If 

238 

Babubhai Tansukhlal v. Madhavji Govindji & Co. 



503 

It 

It 

343 

Calico Printers’ Association, Ltd. v. Karim & Bros. 



151 

1930 

B 

566 

Chandraprasad Bamprasad v. Jinabhrathi Narayan 



414 

1931 

B 

391 

Chandulal Madhavlal v. Maneklal Lalluram ... 



309 

// 

It 

251 

Chatrabhuj Tulsiram v. Ambarsing Harji 



657 

ft 

If 

549 

Commissioner of Income-tax v, K. C. Goldie... 

- V. National Mutual Life As¬ 


734 

If 

It 

420 

sociation of Australasia... 


637 

If 

If 

448 

V. E. C. Eeid ... 

• • • 

PC 

312 

If 

tf 

333 

V, Eemington Typewriter Go. 

243 

It 

PC 

42 

V. Sarupchand Hukarachand 


231 

ft 

B 

236 

Damodar Narayan v. Secretary of State 

• • • 


447 

U 

It 

369 

Ebrahim Ahmed, In re... 



377 

1930 

B 

516 

Emi^eror v. Abla Isak — 

» • • 


520 

1931 

B 

309 

V. Balgaunda Eamgaunda 

• • • 

• 


461 

If 

U 

305 

V. Balkrishna Anant 

• • • 


356 

It 

if 

132 

V. Chanappa Shantirappa 

• • # 


263 

If 

ft 

57 

V. Ganesh Eaghunath Vaishampayan 



839 

1932 

B 

56 

V. Ganesh Yasudev Mavlankar 



322 

1931 

B 

135 

V. Ganesh Waman 

• • • 


353 

If 

ft 

140 

V. Gangubai Eamdas 

• • • 


442 

If 

ft 

200 

V. Garbad Yadav 



155 

It 

ft 

77 

V. Issuf Mohamed 



435 

It 

ft 

311 

V. Jamshedji Nasserwanji 

• • ♦ 


366 

If 

ft 

308 

V. Lakshman... 

• • • 

SB 576 

If 

ft 

313 

V. Motilal Amratlal Shah 

9 » • 


89 

If 

ft 

141 

V. Ramchandra Narayan... 

• • • 


725 

ft 

ft 

520 

V. Sakinabai Badruddin Luckmani ... 

• « • 


220 

ft 

ft 

70 

V. Shripad Ramchandra ... 

• • • 


484 

If 

It 

129 

Esmail Issac v. Abdulla Haji 

• • • 


525 

tt 

ft 

118 

Essa Abdulla v. Khatijabai 

* • • 


536 

U 

It 

161 

Ezekiel v. Reuben 

« • • 


803 

ft 

If 

402 

Gadigeppa Bhimappa v. Balangauda Bhimangauda 

• • • 

FB 741 

ft 

It 

561 

Ganesh Sakharam v. Narayan Shivram 

• • • 


709 

u 

ft 

484 

Great Eastern Life Assurance Co., Ltd. v. Bai Hira 

• • • 


124 

ft 

ft 

146 

Gulabbai Baburao v. J. A. Finan ... 

• • • 


770 

It 

ft 

524 

Gurulingappa Shivappa v. Somanna 

• • • 


94 

1930 

B 

506 

Gustasp Behram v. Bhagwandas Sobharam 



649 

1931 

B 

554 

Haidar Saheb v. Sayad Muniroddin 



119 

tf 

ft 

144 

Haji Ahmed v. Abdulhussein . 

• • • 


779 

1932 

B 

40 

Haji Ahmed v. Maruti Ramji 

• • • 


97 

1931 

B 

55 

Haridas Himatlal v. Lallubhai Mulchand 

» • • 


110 

tt 

It 

50 

Hari Sabaji v. Shrinivas Yithal ... 

• • ♦ 


693 

ft 

ft 

550 

Jagjivandas Jethalal v. King Hamilton &Co. ... 

• « « 


677 

It 

ft 

337 

Jalbhai Cursetji v, Jerbai Hormusji 

• • • 


145 

ft 

tf 

193 

Janardan Trimbak v. Dinkar Hari 



193 

ft 

It 

189 

Jivandas Savchand, In re 

• • « 


59 

1930 

B 

490 




I. L. R. Alphabetical Index, 1931 Bombay 


Names of Parties 

I. L. R. 

PP 

A. I. 

R. 

PP- 

Kcdarnath Shersingdas v. Nomanbhai Koorban 


612 

1931 

B 

175 

Mabomedalli I'^ssabhai v. Dharamsey Jetba & Co. 


801 

u 

tf 

384 

^fangu Bai v. Bliaratkhand Cotton Mills Co. Ltd. 


785 

1932 

B 

90 

Nnravan Raglninath v. Krishnaji Govind 


42 

1930 

B 

534 

Natlia Nathuram v. Mehta Chotalal 


1 

1931 

B 

89 

Olhcial Assignee of Bombay v. Shroff 


623 

it 

tf 

225 

Ihushottam Gokul v. Sundar Rayaji 


239 

ff 

tt 

277 

Radhakison Gopikison v. Balmukund Ramchandra 


382 

tf 

tf 

41 

Kamdas Khataii Sc Co. v. Atlas Mills Co. Ltd. 


659 

if 

tt 

151 

Ratanhai Shaligram v. Ghasiram Gangabisan... 


565 

1932 

B 

36 

Ihidif)ai Rui>ji Sunderji, In re 


844 

1931 

B 

419 

Sahoo Bala v. Naravanshastri Janavdanshastri 

% 


411 

tt 

tf 

284 

Hangangouda v. Hanmantgouda 


699 

1932 

B 

8 

Secretary of State v. Vacuum Oil Co. 


253 

1930 

B 

597 

Shamji Ghelabhai v. Jammadas Megliaji 


138 

1931 

B 

87 

Sliidappa Laxmanna v. Gurusangaya Akliandaya 


473 

tf 

tf 

350 

Sliidr£iniai)pa ^[uttappa v. Mallappa Ramchandrappa 


206 

tf 

tt 

257 

Sliivji Poonja v. Ramjimal Bahulal 


452 

tf 

tf 

125 

Sholapiir Municipality v. Tuljaram Krishnasa 


544 

ff 

tf 

582 

Tuka V. Ganu 


21 

ff 

tt 

24 

Tukaram v. Yesu 


46 

ft 

tf 

100 

Vislnvanath Ramji V. Rahibai 


103 

tf 

tt 

105 

Vrijlal !Mansukhram v. Chunilal Fatechand... 


200 

tf 

tt 

210 

Yusuf V. Ahdullahhoy Lalji (No. l) 


368 

1930 

B 

294 

Yusuf V. Abduliabhoy Lalji (No. 2) 


372 

ft 

It 

362 


LIST OF CASES OVERRULED 

1931 Bombay 


Dadasaheb Dasharathvao v. Bai Nahani, Ovorrulod in A.LR 1931 Bom. 561 (F.B.). 
(1917) 41 Bom. 480=19 Bom. L. R. 

561=41 I. C. 180. 

Ganesh Lala v. Bapu, (1895) 21 Bom. ^ in A.I.R. 1931 Bom. 561 (P.B.). 

198. 

Jasraj Basfcimal v. Sadasiiiv Mahadov, » in A.I.R. 1931 Bom. 561 (F.B.). 

(1923) 46 Bom. 137=23 Bom. L, R. 

975=A. I. R. 1923 Bom. 169=64 
I. C. 457. 





THE 



INDIA REPORTER 

1931 


BOMBAY HIGH COUET 


A. I. R. 1931 Bombay 1 
Full Bench. 

Beaumont, C. J., and Madgavkak and 

Baker, JJ. 

In re^ Punamchand Lalluhhai Doshi, 

Civil Eef. No. 3 of 1929, Decided on 
18th July 1930, made by Ag. Commis¬ 
sioner, C. D. 

Stamp Act (1899) S. 57—Assignment of 
permanent lease by lessee by sale deed— 
Assignee to perform terms of lease and 
pay to original lessor annual rent fixed— 
Stamp duty payable on sale deed is ad valo* 
rem duty on consideration of sale. 

A executed a permanent lease in resuect of 
certain land in favour of B in consideration of 
the annual sum of Rs. 292-11-9. B sold his 
rights to C for a sum of Rs. 4,229 by a deed of 
sale which recited the original lease. C had to 
perform the terms of the lease and pay Rs. 292. 
There was nothing in the document which said 
that Rs. 292 were to be paid annually to B. 
They were to be paid to A. 

Held : that the stamp duty payable oo the 
deed of sale was an ad valorem dutv on Rs. 
4,229 : 24 Bom. 257, Rel. on. ‘[P 2 C 1] 

B, G. Bao —for the Crown. 

N. P. Desai —for Transferee. 

^ Beaumont, C. J. —This is a reference 
under the Stamp Act to determine 
what stamp ought to be attached to the 
sale deed dated 19th April 1928. The 
document starts with setting out a lease 
made by the Thakors who are the origi¬ 
nal grantees apparently from the Govern¬ 
ment. It states first of all at the bottom 
of p. 6 of the paper book that the as$ess- 

ment to which the land is'subject is Rs. 

163-13-6 and then it states that the lands 
are in the absolute possession of the 
Thakors and states : 

“The Thakors who were the owners of the 
aforesaid lands have passed in writing a 
deed of permanent lease in my favour on the 
undermentioned terms” 

1931 B/1 & 2 


and then in the next eight paragraphs are 
set out, as I understand it, the terms of 
the lease on which the assignor holds and 
the two most material provisions are 
Cls. 1 and 3. Cl. 1 provides that five 
acres of land are to be held free from 
land revenue and then it provides : 

“After deducting the same there remained 
lands measuring acres 200—^5 gunthas. Land 
assessment in respect of the same is agreed to 
be recovered at the rate of Rs. 1-6-0 per acre. 
At that rate assessment in respect of the said 
lands comes to Rs. 275-8-3 and the local fund 
on that amount at the rate of one anna per 
rupee comes to Rs. 17-3-6 these in all amount 
to Rs. 292-11-9 (in words). We are to recover 
the same from you every year from the 5th day 

of the month of January to the 20th day of the 
month of March,” 

It is to be noticed that the annual 
amount payable is not the amount of the 
assessment but is the figure based on an 
assessment of Rs. 1-6-0 per acre. 

Clause 3 provides ; 

The aforesaid lands are given to you on a 
permanent lease on terms of renewing the as¬ 
sessment after thirty years or on the renewal of 
assessment by the Government. Therefore if in 
course of revision survey its assessment in¬ 
creases or decreases we shall recover from you 
the aforesaid amount of assessment in the pro¬ 
portion of the assessment fixed accordingly.” 

That really comes to this that this 
i*ate of Rs. 292 may be varied with the 
assessment made by Government. 

Then when we come to the operative 
part at the bottom of p. 8 the document 
runs : 

“As staled above I have acquired the perma¬ 
nent right of cultivation in respect of the lands 
bearing the aforesaid survey numbers on the 
terms given above. After receiving from j'ou 
Rs. 4,229 Bombay British currency in cash 
coins I have passed in your favour this deed of 
sale in respect of my permanent right of cultiva¬ 
tion in respect of the aforesaid lands including 
trees grass-lands hedges Ac.,” and so forth,” 
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and then it says further on : 

“As I h;kvc tikcn the rtforcstvid lands by a i>or- 
raanont loise and put you in possession and en¬ 
joyment of tho aforesaid lands and along with 
this I have handed over to you the registered 
permanent deed of lease.” 

And further on : 

“Therefore you are to abide by tho terms con¬ 
tained in the aforesaid lease. Rs. 4,2-29 in cash 
being the consideration of this document are 
received from vou and in Leu of the s:tine 1 
have passed this document.” 

Well, it seems to mo, when you look at 
that deed it is really a recital of the lease 
made by the Thakors to tho assignor in 
consideration of the yearly sum of Rs. 
292-11-9 and then this document is a sale 
for Rs. 4,229 and tlie assignee has to 
perform tho terms of tlie lease and pay 
the Rs. 292. But I do not find anything 
in this document which says that Rs. 292 
are to bo paid annually to the assignor. 
[ think they were to be ])aid to the ori¬ 
ginal lessors tho Thakors and if that is so 
tho case falls exactly within tho decision 
in In re. Indian Siam]) Act, 1899 (l) to 
which tho Commissioner has referred. 
Tho Commissioner distinguishes tliat case 
by saying that in the present case an 
annual i)ayment (annuity) of Rs. 292-ll-() 
is to bo made hy tho grantee to tho ex¬ 
ecutant. But I do not find anything to 
that ollecfc in tlie lease. Tiiat being so 
the stamp duty payable on tho deed in 
question is an ad valorem duty on Rupees 
4,229. 

Madgavkar. J.--I agree. 

Baker, J. —I agree. 

r.m./r.K. Order aecordinglff. 

”(1) [1900] 24 Bom. 257=2 Bom. L. 11. 401. 

A. 1. R. 1931 Bombay 2 

Marten, C. J., and Patkar, J, 

TnUidas Jasraj Parekh —Appellant. 

V. 

IndnUrial Hank of Western India — 
Respondent. 

First Appeals Nos. 28 to 30 of 1928, 
Decided on 27th February 1930, from 
tho decision of Dist. Judge, Ahmodabad, 
in Civil Misc, Applns. Nos. 124 to 126 of 
1927. 

(a) Companies Act (7 of 1913), S. 227 (2) 
—Object and scope of S. 227 (2) explained. 

Section 227 (2) inlends to piovcnl any im¬ 
proper alienation and disposition of tho pro¬ 
perty of a company in extremis, during tlio 
period wliich must elapse before a winding up 
petition can bo heard. However any bona fide 
transaction carried out and completed in tho 
ordinary course of current business can bo sanc¬ 
tioned. Til is powot is given for tho honofit and 
tho interest of tho company so as to ensure that 


a company which is made the subject of wind¬ 
ing up petition may nevertheless obtain money 
necessary for carrying out its business and so 
avoid its business being paralyzed; but the 
Court will not allow tho assets of the company 
to bo disposed of at the mere pleasure of the 
company and thus cause tho fuud:\mental prin¬ 
ciples of equity amongst its creditors to be 
violated. [U 18 G 2] 

(b) Companies Act (7 of 1913). S. 227 (2) 
—Petitioning creditor cannot utilize his peti¬ 
tion to gain pecuniary benefit to himself. 

A petitioning creditor cannot utilize his peti¬ 
tion in order to obtain some pecuniary benefit 
for himself between tho date of petition and tho 
actual winding up order. [P 9 C 2] 

(c) Companies Act (7 of 1913), S. 222— 
Object is that all unsecured creditors are to 
be paid pari passu. 

In a w'inding up or insolvency all unsecured 
creditors arc to bo pvid pari passu, and further 
that tho appropriate date for ascertaining their 
legal position is in the case of a company tho 
date of tho commencement of tho winding up. 
Tho object of this is of course to prevent the 
injustice and scrambles and intrigues which 
would arise if tho company was to bo at liberty 
to prefer one creditor to another. It might also 
create much uneasiness amongst creditors, if it 
was thought that any adjournment, however 
ostensibly reasonable, would really bo utilized 
to enable tho petitioning creditors and some 
other creditors to got payment of security at, in 
effect, tho expense of their follow-croliters. An 
oxcoption is made by S. 230 as regards corlain 
debts duo to tho Crown or for wages duo to 
dorks, servants or workmen, which are to bo 
given a preference in payment. [P 9 C 1] 

(d) Companies Act(7 of 1913), S. 227 (2)— 
W inding up petition and ordinary course of 
business before and after—Distinction stated. 

There is a dividing line between what is tho 
ordinary course of business before a winding up 
petition is prosontod. and what is tho ordinary 
course afterwards. Before a petition is presen¬ 
ted, it is in tho ordinary course of business for 
a company to pay all its debts, and inciden¬ 
tally to give security to its bankers for any over¬ 
draft or loan it may arrange. But after a peti¬ 
tion is presented, the situation is difforont. 
Prima facie all debts will have to bo paid pari 
passu. Thorefove it is no longer in tho ordinary 
course of business to pay one creditor in full to 
tho dotrimenl of his follow-creditors.[P 15 C 1,2] 

(e) Companies Act (7 of 1913), S. 195 — 
Liquidator—Duties toxvards liquidator ex¬ 
plained. 

A liquidator, while so acting, is an officer of 
the Court charged with tho very duly of 
investigating tho affairs of tho company 
and tho acts of its past managing agents 
and directors, and that lie is entitled to 
bo given all reasonable information as to 
past transictions. Any creditor who refuses 
does so at his own peril and in tho ulti¬ 
mate resort, can bo summoned l-oforo tho Court 
under S. 195, and if necessary arrested.[P 1G0 2] 

(f) Practice—Appeal—Court's discretion to 
interfere with order based on facts. 

When an appeal against an order based on 
facts is given from a subordinate to a superior 
Court, tho discroliou vested in tho former is 
absorlMsd in tho latter, and it is tho dvity of the 
superior Court to weigh tho facts which form 


1931 

tho basis upon which the subordinate Court 
proceeds and arrives at its own independent con¬ 
clusion; and this is so notwithstanding that 
the subordinate Court exercised its discretion 
after a proper inquiry and due consideration of 
the facts put before it and not capriciously or 
with prejudice. To hold otherwise would be to 
deny to the appellant the usual benefits of an 
appeal. If the opinion of the appellate Court 
is hesitating, it would, of course, not be justi¬ 
fied in interfering with the exercise of discretion 
by the Court below. [P 91 C 1] 

(g) Companies Act (7 of 1913), S. 227 (2) 
—“Bona fides” of creditors—Knowledge of 
petition not conclusive regarding “bona 
fides.” 

The transactions entered into by a creditor in 
ignorance of the presentation of the petition 
would be very rare, but knowledge of the pre¬ 
sentation of the petition though an element to 
be considered is not conclusive on the question 
of bona fides. [P 91 C 1] 

Munshi and H. V. Divatia —for Appel¬ 
lant. • 

G. N. Thakor, P. A, Dhruva and 
Bahadurji —for Eespondent. 

Marten, C. J. —These three appeals 
by the liquidator of the Viramgam Spin¬ 
ning and Manufacturing Co. Ltd., (here¬ 
inafter called “the company") raise im¬ 
portant questions under S. 227 (2), 
Companies Act, 1913, which runs as 
follows: 

In the case of a winding-up by or subject to 
tho supervision of the Court, every disposition 
of the property (including actionable claims) of 
the company, and every transfer of shares, or 
alteration in the status of its members, made 
ftfter the commencement of the winding-up 
shall, unless the Court otherwise orders, be 
void.” 

In the present case the winding-up 
order was made on 3rd March 1925, but 
* the commencement of the winding-up" 
was on 12th June 1924, when the Indus¬ 
trial Bank of Western India, Ahmedabad, 
(hereinafter called “the Industrial Bank" 
who are the respondents in Appeal 28 of 
1928) presented their petition for the 
com'fJulsory winding-up of the company. 
At that date the Industrial Bank were 
unsecured creditors of the company for 
about Bs. 2,02,187. At that same date 
the Imperial Bank of India, Ltd., 
Ahmedabad Branch (hereinafter called 

the Imperial Bank,” who are the res¬ 
pondents in Appeal 29 of 1928), and 
^ungershi Harilal (who is the respondent 
in Appeal 30 of 1928), were also unse¬ 
cured creditors of the company, the for¬ 
mer for Es. 3,86,428 and the latter for 
Es. 40,278. 

It is common ground that the petition. 
Ex. 15/1, was advertised for hearing on 
26th July 1924, but Appeal Exs. AB and 
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AC show that on 21st June the applica¬ 
tion of the petitioning creditors for a 
provisional liquidator supported by their 
affidavit (Ex. 15/2) came on for hearing 
and was adjourned to 26th July -with a 
direction to the company to put in certain 
balance sheets; and that on 26th July 
this application and also the main peti¬ 
tion were adjourned to 31st July after 
some argument on a preliminary point of 
jurisdiction. On 31st July, the Judge 
made an important order adjourning the 
petition to 26th August 1924, and ap¬ 
pointing Mr. Shai'p, a chartered accoun¬ 
tant, to prepare a report on the financial 
condition of the company and the transac¬ 
tions of its managing agents, Messrs. 
Whittle, Maganlal & Sons, which report 
was to be laid before a shareholders’ 
meeting on 18th August and a creditors’ 
meeting on 23rd August. This was in the 
nature of a consent order. 

Now on this same 31st July 1924, the 
petitioning creditors (the Industrial Bank) 
and the respondent Dungershi each ob¬ 
tained security from the company in the 
shape of a deposit or pledge of debentures 
of the Whittle Spinning and Manufactur¬ 
ing Co. Ltd., (hereinafter called “the 
Whittle Company"). The Industrial 
Bank thus obtained Es. 1,00,000 and 
the respondent Dungershi Es. 25,000 
of these Whittle debentures, which in 
fact formed part of the assets of 
the company in connexion with a debt 
of over fifteen lacs of rupees due to 
it by the Whittle Company. As regards 
the remaining respondents, the Imperial 
Bank, they had obtained similar security, 
viz. Es. 2,00,000 Whittle debentures, on 
26tffi July, which was the date of the 
order adjourning the petition to 31st July. 
On the same 26th July, the Eoznama, 
Appeal Ex. AC, shows that the Imperial 
Bank put in iheir vakalatnama, Ex, 15/3, 
which had been executed on 23rd July. 
This deposit or pledge of 26th July is 
alleged by the Imperial Bank to have 
been effected in pursuance of an agree¬ 
ment of 24th July. It purported to be 
confirmed by a directors’ resolution of 
28th July (Appeal Ex. AA.) There is no 
similar resolution as regards the other 
two respondents. 

It is these three dispositions of the 
company’s assets in favour of the Indus¬ 
trial Bank, the Imperial Bank and the 
respondent Dungershi, which the liquida¬ 
tor now impugns under S. 227 (2) by his 
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three petitions of 8th June 1927. Ad¬ 
mittedly within the meaning of that sec¬ 
tion there has been in each case a dis¬ 
position of the property of the company 
made after the commencement of the 
winding-up. Admittedly in each case un¬ 
secured creditors at the date of the com¬ 
mencement of the winding-up have thus 
been converted into secured creditors, if 
the transactions are allowed to stand. 
Admittedly the company received no fur¬ 
ther advances or other consideration in 
actual money in return for the security 
given. But the point in dispute is whe¬ 
ther the Court should “otherwise order” 
so as to prevent these dispositions from 
being void. It is urged that the Court 
should make that order because the dis¬ 
positions were all bona fide and in the 
ordinary course of business, and because 
the company thereby gained time to con¬ 
sider schemes of arrangement or a sale 
as .a going concern. As the learned 
Judge (Mr. Broomfield) accepted that 
view, it is necessary for this Court to 
consider and weigh his reasons very 
closely before arriving at any conclusion 
different from that which he came to. 

As regards the subsequent proceed¬ 
ings, ^Ir. Sharp made his report on 12th 
August (Ex. 15/9). On 25th August the 
Industrial Bank applied for an adjourn¬ 
ment which was supported by other 
parties : Ex. 15/8. This was granted by 
the Court by the order of 27th August, 
which authorized a Mr. Blair to prepare 
a scheme for the consideration of a credi¬ 
tors’ meeting on 10th September and a 
shareholders’ meeting on 13tli September 
and adjourned the petition to 15th Sep¬ 
tember 1924 (Ex. 15/10). The subsequent 
proceedings are recited in the order of 
6 th October (Ex. 15/11), whereby Rao 
Bahadur Girdharlal was appointed an 
olhoer of t!ie Court for the purpose of 
inviting schemes under the Court’s direc¬ 
tions and placing them before creditors 
and shareholders, and it was intimated 
that if nothing tangible resulted within a 
month's time, tlio company would bo 
wound up. The order states that the 
creditors and shareholders had disagreed; 
that Mr. Blair’s scheme had been thrown 
out ; that it was dilhcult for financiers 
to draw up schemes unless they had 
access to the company's books, and that 
accordingly the books wore to ho lodged 
with the Nazir of the District Court. 
Turning next to the winding-up 


order of 3rd March 1925 (Ex. 15/12); it 
appears therefrom that further meetings 
were called for 2nd and 3rd December 
1924, but the managing agents objector 
to the venue and succeeded in obtainind 
an interim stay order from the High 
Court which was subsequently dis¬ 
charged. Eventually all parties except 
the company supported the petition, and 
accordingly the order was passed. In 
giving his reasons the Judge (Mr. Clem¬ 
ents) said : 

“ The \vinding-U[) proceedings in this matter 
have been unduly delayed owing to the Court 
having granted every indulgence to the agents 
to enable them to formulate schemes. Their 
object however was simply to gain time as is 
abundantly clear from the facts now to be set 
forth.” 

He also stated that the National Bank 
of India had a decree for Es. 2,10,000 
and was seeking to execute it : and that 
they were said to have another claim for 
over one lakh of rupees. 

I have stated the events after July 
1924 to show the subsequent history, 
and that in fact all jiarties gained ample 
time for schemes of arrangement or other 
modes of avoiding a winding-up. That 
eventually these attempts to save the 
company all failed is, I think, im¬ 
material. The company got what it is 
said to have bargained for, viz., time,, 
although in the initial agreements of July 
no specific period of time appears to have 
been granted. I accordingly agree with 
the learned Judge that for the purposes 
of this case the material dates are the- 
month of Juno, when the winding-up 
petition was presented, and the month of 
July, when the petition came on for 
hearing and the debentures were deli¬ 
vered to the several respondents. 

The real point then to my mind is 
to determine what was right ancW.fair 
between 24th and 31st July, when these 
securities were given. And as the Court's 
sanction is now asked for ox post facto, 
I think it a fair test to consider whether 
the Court would have sanctioned the 
giving of these securities, supposing it 
had been asked to do so at the time as a 
condition for granting an adjournment 
under S. 170, Companies Act, instead 
of making a winding-up order to which, 
priina facie the petitioning creditors, 
the Industrial Bank, were entitled. 

Applying then that test, what, 
would have been the material circum¬ 
stances for tile Court to consider if such. 
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an application had been made on, say, 
26th or 31st July ? In the first place, I 
think, it is fairly established that on 
those dates, it was considered in the 
interests of all parties that the mill 
should not then and there be stopped, 
but that it should be continued as a 
going concern for a period sufficient to 
enable it to be ascertained whether the 
assets were sufficient to pay the debts, 
and whether a scheme of reconstruction 
should be adopted or a sale made. A 
sale as a going concern would prima 
facie fetch a better price than if work at 
the mill had been stopped and all the 
staff discharged. To this extent then I 
respectfully agree with what the learned 
Judge has found. 

On the other hand, it is in my 
judgment very pertinent to ask what 
could the respondents have done if they 
had not given time, seeing that the 
winding-up petition by the Industrial 
Bank was already on the file, and that 
the credit and the business of the 
company was alredy affected to that 
extent. They could I think at most 
have pressed for an immediate winding- 
up order, or at any rate for the appoint¬ 
ment of a provisional liquidator, as 
indeed was asked for in the affidavit of 
the manager of the Industrial Bank 
dated 12th July 1924 (Ex. 15/2), accom¬ 
panying the winding-up petition. If 
however either the Imperial Bank or the 
respondent Dungershi had instead filed a 
suit and obtained a decree and had at¬ 
tempted to levy attachment, as did an¬ 
other creditor, the National Bank of 
India, they would have been met by S. 
232, Companies Act, which would prevent 
any attachment without the leave of the 
Court. And should a winding-up order 
have been made, then any pending suit 
could not be proceeded with except by 
the leave of the Court, having regard to 
S. 171 of the Act. 

Next supposing they had pressed their 
claims for an immediate winding-up 
order, yet under S. 170 the Court could 
adjourn the hearing conditionally or un¬ 
conditionally or make any interim or any 
other order that it might deem just. And 
in this connexion it might have regard to 
the wishes of the creditors or contribu¬ 
tories under S. 174, and for that purpose 
direct meetings to be called of creditors 
■or contributories under S. 239. Further, 
under R, 28 of the Rules framed under 
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the Act (which is numbered 646 in the 
Original Side Rules), a petitioner is not 
entitled to have a winding-up petition 
dismissed w'here any creditor appears and 
proves his debt and is desirous of taking 
advantage of the petition. 

I appreciate that prima facie the In¬ 
dustrial Bank were entitled to a windingl 
up order, because whether or no the as¬ 
sets of the company, when eventually 
realized, might be sufficient to meet all 
its liabilities, yet it was ‘’unable to pay 
its debts” within the meaning of Ss. 162 
(v) and 163 of the Act, inasmuch as it 
had neglected to pay or to secure for the 
period therein mentioned the debt it owed 
to the petitioning creditors. So, too, in 
the case of the Imperial Bank, the com¬ 
pany had not only declined on 2nd July 
to pay the debt of three lacs of rupees as 
requested in the Imperial Bank’s letter of 
30th June, but the ■ company and its 
managing agents had also dishonoured by 
non-payment the promissory notes for in 
all four lacs which were presented by the 
Imperial Bank on 2nd July for payment 
and had stated by their letters of 2nd 
July (Ex. A-12/3, and Ex. 12/5) that they 
had no cash on hand for immediate p ay 
ment, and had requested the Imperla- 
Bank to arrange to renew the loans tem¬ 
porarily. 

I also appreciate that the Court is re¬ 
luctant to grant long adjournments of a 
winding-up petition because of the com¬ 
plications that may be caused if after¬ 
wards a winding-up order is made. On 
the other hand, the powers of the Court 
under S. 170 are clear. It is accordingly 
stated in Halsbury’s Laws of England, 
Vol. 5, p. 412, as follows: 

“Adjournments for the purposes of enabling 
evidence to bo completed, witnesses cross-exa¬ 
mined, compromise arrived at, or reconstruc¬ 
tions carried out are of frequent occurrence: bu^ 
long unconditional adjournments may do great 
harm, not only by paralyzing the company, but 
by invalidating intermediate transactions if a 
winding-up order is ultimately made.’* 

So, too, in Palmer, 13th Bdn.. Part 2, 
p. 135, it is said: 

“The Court sometimes directs or allows wind¬ 
ing-up petitions to stand over, e. g., when one 
of the parties has not had time to answer the 
afiddavits of the others, or where it is desired to 
cross-examine persona who have made affidavits, 
or where a scheme of arrangement is under 
consideration. , . . The Court will not, except 
in very special circumstances, order a petition, 
to stand over for a lengthened period,” 

Then at p. 136: 
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“Sometime'? a petition is ordered to stand 
over for some months, in order to give the com- 
pinv an opportunity of raising further funds, or 
making a further attempt to prosecute its ob¬ 
jects. ... In such a case the compiny asking 
for the petition to stind over must, as a rule, 
show some rcisonable prospect of the debt being 
paid as a conditio?! of Uie indulgence: Re the 
General Rolling Stock Co., Ltd. (l)." 

As thon the case of the respondents is 
that it was strongly in the interests of 
all parties that at any rate a short ad¬ 
journment should bo granted, it may well 
be that the Court would in any event 
have granted that adjournment, even 
though the petitioning creditors and the 
other two respondents had opposed it. In 
this connexion it may bo noted that ac¬ 
cording to Mr. Sharp’s report the assets 
of the company were unencumbered, 
apart from any security now impugned. 
Further, the past good credit of the com¬ 
pany was shown by the fact that the 
respondent hanks made these substantial 
advances on no security apart from that 
afforded by the promissory notes of the 
agents themselves in addition to the lia¬ 
bility of the company. Indeed, the real 
financial difficulty of the company appears 
to have arisen from the fact that they 
had advanced large sums to the Whittle 
Company and three other mills who were 
all under the same managing agents as 
the company itself. These advances tot¬ 
alled no less than eighteen lakhs, and. if 
they had been good, there would, on 
Mr. Sharp’s estimate, have been a sur¬ 
plus of assets over liabilities of thirteen 
lakhs. But his report states that all these 
four other mills were known to ho finan¬ 
cially distressed. He accordingly esti¬ 
mated only a dividend of six annas from 
the Whittle Company, and still loss from 
the other mills. His report therefore 
ends: 

*‘lt would appear from estimation that a 
winding-up (of the company) would produce ap¬ 
proximately 15 annas per rupee. This figure is 
based upon a valuation of the company's pro¬ 
perties at Rs, 15 lakhs and the probability of 
only a small yield from the sums duo by local 
Mills." 

The contention therefore before us of 
Mr. Thakor for the Industrial Bank that 
the business of the company itself w'as 
thoroughly a sound one, and that it was 
only brought down by its unfortunate 
advances to other companies in which 
the managing agents were interested, ap¬ 
pears to be well founded. 

But supposing one takes the other al¬ 


ternative and assumes that the Court 
would have refused any adjournment and 
made a winding-up order, would that ne¬ 
cessarily have involved the immediate 
stoppage of the Mill, or vitally affected 
its continuance as a going concern ? The 
answer, I think, is in the negative, pro¬ 
vided any necessary sanction of the 
Court was obtained. Under S. 179 (b) 
the Official Liquidator with the sanction 
of the Court would have power to carry 
on the business of the company so far 
as might be necessary for the beneficial 
winding-up of the same. And under 
sub-Cl. (g) with the Court’s sanction he 
could raise on the security of the assets 
of the company any money requisite. 
Further, under S. 234 he would have 
power with the Court’s sanction to pay 
any classes of creditors in full, and make 
any compromise or arrangement with cre¬ 
ditors. 

I quite appi*eciate that under S. 179 he 
could only carry on the business so far 
as it might be necessary for the beneficial 
winding-up of the same. It might not 
therefore enable him to carry on the 
business merely for the purpose of re¬ 
constructing the company. Thus in In- 
re Wreck Recovery and Salvage Com¬ 
pany (2), the English Court of appeal 
held that there was no jurisdiction to 
sanction a proposed business contract 
w'hose object was to facilitate the recon¬ 
struction of the company. But to avoid 
any misunderstanding, 1 should add that 
so far as English Company law is con- 
cernod, there are now far more statutory 
facilities for reconstruction schemes than 
existed in 1880 when that case was de¬ 
cided. I may refer for instance to 
Ss. 153-155, English Companies Act 
of 1929. 

On tho other hand there are many cases 
where it is highly desirable that the 
business should bo carried on at any rate 
for a short time and the present case 
seems, on the respondent’s own showing, 
to have been one of such cases. Thus, as 
stated in Palmer, Edn. 13, Part. % 

p. 376 : 

“ But it often happens that the business ot 
tho company is its most valuable asset, and in 
such a case it may bo very proper to carry on 
tho business, and sell it as a going <;oncern : 
to stop it would impair, if not destroy, its value 
so also it may bo proper to carry it on when 
there are ponding contracts which can be 
carried out without much difficulty, and if not 
carr|od out would involve forfeiture o r heav y 

(2) [iseo] 15'Chy Dr853=43 L. TriOO. 


(1) [1BG5] 34 Beav. 314. 
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claims against the company for damages. And 
80 also where the company has partly manu¬ 
factured materials, it may bo proper to carry 
on the business so far as may be necessary to 
complete the manufacture, if by so doing a 
loss will be avoided or a sale effected.” 


I may also notice that although under 
S. 172 (3) a winding -up order is to be 
deemed to be notice of discharge to the 
servants of the company, yet an exce])- 
tion is made when the business of the 
compajiiy is continued. 

The next question is whether as a 
practical matter the business of the com¬ 
pany could have been continued if, say, 
all the three respondents had been 
hostile. We know that the mill was 
carried on for another eight or nine 
months, and it is not suggested that dur¬ 
ing that period any of the respondents 
gave it any financial aid beyond the fact 
that they did not press for payment of 
their existing debts. Consequently, the 
company must have been financed in 
some way without their aid, and it may 
be that this was effected by the agents 
themselves, as was contemplated in the 
resolution passed at the shareholder’s 
meeting of 18th August 1924, set out in 
para. 6 of the written statement of the 
Imperial Bank, which runs : 

The shareholders are of opinion that the 
company^ should not be wound up and taken 
into liquidation as the agents Messrs. Whittle 
Maganlal & Sons are still existing agents of 

and the agents have agreed to 
hold themselves as a security for lending and 
tor borrowing moneys from time to time for 

mills concerns and comoanies under their 
control.” 


The share holders’ views as to 
financial condition of the agents 
have been too optimistic, for we kn( 

that the agents had dishonoured their o’ 

promissory notes on 2nd July and th 
g^eral conduct had been attacked in t 
affidavit of 12th June (Ex. 15/2). 
we were told by counsel that the a. 
Mr. Naginlal Maganlal eventually 
came insolvent and was convicted 
some criminal offence. The rest of i 
resolution shows that the sharehold 
had some hopes of inducing Mrs. Whit 
the widow of the senior partner 

to come back to India and take over the n 

agemen for the sake of the name of 
deceased husband.” 


She at any rate appeared by counsel 
m the winding-up proceedings. 

But however that may be, I wish to 
make it quite clear that the Industrial 
Hank and the Imperial Bank have laid 


nothing before us to show that the com¬ 
pany ever continued its ordinary current 
banking account with either of them 
after July. As far as the Industrial 
Bank are concerned, it would be ex¬ 
tremely improbable that they would do 
anything of the sort after presenting their 
winding-up petition in June. And as re¬ 
gards the Imperial Bank there is nothing 
to show that they continued to act as the 
bankers of the company in the ordinary 
way, and that they continued for instance 
to cash any cheques drawn by the com¬ 
pany. As regards the respondent Dun- 
gershi he has given no explanation of any 
sort. He left unanswered the liquidator’s 
letters of 15th and 11th March 1927. 
He put in no reply to the liquidator’s 
petition of 8th June 1927. His counsel 
told us that his debt arose in connexion 
with some cotton transactions with the 
company. But nothing is really proved 
in his favour except that he was a credi¬ 
tor, and this mere fact does not discharge 
the onus of proof that lies on him under 
S. 227 (2) to show why he should be 
allowed to retain the security he obtained 
on 31st July 1924. He appears to have 
filed bis vakalatnama in December 1924. 

I would therefore hold on the evidence 
before us that the company did in fact 
carry on its business after July 1924 
without any further financial aid from 
any of the three respondents. And I 
think the proper inference is that the 
company would also have been able to 
do this even if a winding-up order had 
been made, provided only the Judge’s 
sanction was first obtained for carrying 
on the business and getting any necessary 
advances. The Industrial Bank’s claim 
that in December 1923 they had a written 
understanding by the company to keep 
its property and liquid assets free from 
any mortgage during the continuance of 
the bank’s loan, is not proved, nor is it 
even mentioned in the winding-up peti¬ 
tion and the affidavit in support. And in 
any event as the bank was the petitioner 
this alleged undertaking could not, I 
think, oust the Court’s powers under 
S. 179 (h) and (g). 

As regards the actual running of the 
mill, I quite appreciate that care would 
have been required to obtain a respon¬ 
sible liquidator. A business of this sort 
would require a man of experience and 
ability. It was suggested to us that pos¬ 
sibly the Court might have allowed the 
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managing agents to continue the manage- Bank as the only secured creditor, al 


ment of the mill under the supervision 
of the liquidator. But even if the Court 
was not prepared to do this in view of 
the alTidavit of 12th June 1924 (Ex.15/2), 
to the effect that the company was 
heavily involved, and the agents were 
trying to create further complications 
which would jeopardize the interests of 
the creditors, and that in consequence of 
the financial difliculties of the company 
the managing agent was remaining out 
of Viraingam and the affairs of the com¬ 
pany were left with subordinates and 
ordinary clerks and the interests of the 
creditors were suffering on that account, 
yet some other person of sufficient busi¬ 
ness competence might have been ap¬ 
pointed as manager. 

In short then the question whether a 
winding-up order was to be made did not 
rest wholly with the Industrial Bank, or 
the Imperial Bank, and still less with 
the rcsjondent Dungershi, They were 
not even a majority of the creditors, for 
according to Mr. Sharp’s report the total 
liabilities of the company were rupees 
twenty-five lacs, and of this total only 
seven lacs were due to the banks (includ¬ 
ing the National Bank of India already 
mentioned) and no less than eleven lacs 
were due on fixed deposits. At the com¬ 
mencement of the winding-up these fixed 
depositors stood in the same legal position 
as the three respondents, for they were 
all unsecured creditors. The result how¬ 
ever of the transactions of July was that 
these three respondents became secured 
creditors, and thus obtained priority over 
the depositors. If then the sanction of 
the Court had been asked for at the time, 
the probabilities ai*e that the depositors 
would have opposed it, at any rate if 
their opinion had been asked. It may be 
that many of them were small investors 
unlikely to incur the expense of appear¬ 
ance by counsel. But collectively they 
could have out-voted in value all the three 
respondents and the National Bank as 
well, if their wishes had been consulted 
under S. 174 or S. 239. It appears from 
para. 7 of Mr. Sharp’s report that several 
depositors had received advance payments 
totalling Es. 1,13,094, but wo are not 
concerned in the present case with the 
legality of those payments. He says 
nothing about any security having boon 
given to the Industrial Bank or Dun- 
gershi. He indeed describes the Imperial 


though he does not mention the date. 
But it wmuld appear that the journal 
entries, Ex. 3, in the company’s books 
were not made until IGth August, which 
was after the date of his report. 

My general conclusion therefore is 
that even if all the three respondents had 
refused to give time, the strong probabi- 
tities are that on 31st July, the Court 
would have given some time, say at least, 
a month, before making the winding-up 
order; and that even if it did subsequently 
make a winding-up order, it would on 
Mr. Sharp’s report have probably autho¬ 
rized the business to be continued as a 
going concern with a view to a sale for 
a further limited period, and that during 
that period there would be nothing to 
prevent a scheme for reconstruction being 
put forward. 

I would further hold that on the facts 
of this case the giving of time by these 
three respondents was not a real neces¬ 
sity to the company, and that substan¬ 
tially the same object could have been 
attained without giving them any secu¬ 
rity at all. I^would here point out that 
as regards the Industrial Bank and the 
respondent Dungershi there is nothing to 
show that they were bound to hold their 
hands for any particular period. As re¬ 
gards the Imperial Bank, their written 
statement states in para. 3 (g) that the 
debentures were : 

“ deposited with tho bank by tho agonts of 
tho company as security in consideration of 
the bank granting time at its discretion for 
repayment of tho advances.” 

Legally therefore it would seem that 
all tho three respondents, notwithstand¬ 
ing the fact that they had obtained secu¬ 
rity, might nevertheless have pressed for 
payment of their original debts within at 
any rate a short time. Probably they 
never contemplated such a long adjourn¬ 
ment as to 3rd March 1925, but got 
caught in tho confusion caused by the 
various meetings and counter-schemes 
and High' Court litigation. Much the 
same result might howovor have happened 
oven if the Court had originally granted 
a month’s adjournment despite their op¬ 
position. 

I quite appreciate the force of the argu¬ 
ment that whatever may have been the 
pros and cons of tho arrangements arrived 
at in July, tho managing agents rightly 
or wrongly thought it was in the interests 
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of the company, to gain time by giving 
security, and that in the case of the Im¬ 
perial Bank the agents are alleged to 
have mortgaged property of their own as 
collateral security, and the directors ap¬ 
proved their action in giving security to 
that bank. But, as I shall presently 
show, the managing agents were per¬ 
sonally interested in this matter, and in 
any event it is for the Court to decide 
under S. 227 (2) whether such transaction 
shall be allowed to stand by way of 
exception ; and in deciding this there are 
important questions of principle to be 
considered, which I will now deal with, 
Mr. Munshi for the liquidator has 
rightly laid stress on these questions of 
principle,.and'he has indeed urged that 
if dispositions of this character of a com¬ 
pany’s assets are to be allowed on the 
mere pretext of giving time, this would 
undermine the main principle hitherto 
governing the distribution of assets in the 
winding-up of a company or the insol¬ 
vency of an individual or firm. This 
fundamental principle is that in a wind¬ 
ing-up or insolvency all unsecured credi¬ 
tors are to be paid pari passu, and further 
that the appropriate date for ascertaining 
their legal position is in the case of a 
company the date of the commencement 
of the winding-up. The object of this is 
of course to prevent the injustice and 
scrambles and intrigues which would 
arise if the company was to be at liberty 
to prefer one creditor to another. It 
might also create much uneasiness 
amongst creditors, if it was thought that 
any adjournment, however ostensibly rea¬ 
sonable, would really be utilized to enable 
the petitioning creditors and some other 
creditors to get payment or security at, 
in effect, the expense of their fellow cre- 
.ditors. An exception is made by S. 230 
jas regards certain debts due to the Crown 
ior for wages due to clerks, servants or 
iworkmen, which are to be given a pre- 
jference in payment, but this statutory 
exception would itself be affected by the 
security given in the present case. 

As regards petitioning creditors, I think 
there is all the more—reason why the 
Court should require them to be frank in 
their proceedings before the Court, if this 
statutory equality is to be altered after 
the presentation of their petition. The 
Court has to exercise a judicial discretion 
of great importance under S. 170 as to 
what*order it shall pass, and none the- 


less so because it must frequently happen 
that a large number of persons materially 
interested are not actually before it. The 
Court may therefore reasonably expect to 
be told the material facts before coming 
to a decision, and I think that in a case 
like the present it might fairly say that 
this proposed or actual disposition in 
favour of the Industrial Bank should have 
been brought to its notice by that bank 
on or before 31st July. 

Further, as regards petitioning credi-j 
tors, the Court has always set its face 
against them utilizing their petition in 
order to obtain some pecuniary benefit 
for themselves bet\veen the date of the 
petition and the actual winding-up order. 
Thus, in In re Liverpool Civil Service 
Association : Ex-parte Greenwood (3) a 
creditor presented a petition for winding- 
up a company. The company paid a part 
of the debt, and promised to pay the re¬ 
mainder on a certain day. This was not 
done and the creditor proceeded with his 
petition and a winding-up order was made 
upon that petition and another petition. 
It was held by the Court of appeal that 
the creditor must pay back the money 
paid to him. There Lord Justice Mellish 
stated (p. 512) : 

“ I do not mean to express any dissatisfac¬ 
tion with the cases which have been cited by 
Mr. North, as deciding that all bona fide trans¬ 
actions in carrying on the ordinary business of a 
company, which take place between the petition 
and the winding-up order, and have besn com¬ 
pleted before the winding-up order is made, 
should be confirmed. But here the question is, 
whether the very creditor who has prosecuted 
the petition should be allowed to retain money 
which he has obtained by means of the petition, 
when the result of the petition is that the assets 
of the company are to be divided equally 
amongst its creditors. 

“It appears to me that it would be contrary 
to sound principle, and to the principle which 
has always prevailed in bankruptcy, if that 
were to be allowed. A company is, according 
to section 79 to be wound up whenever the 
company is unable to pay its debts, and then 
section 80 says, that a company under this 
Act shall be deemed to be unable to pay its 
debts whenever a creditor has served his de¬ 
mand for a sum above £ 50, and has not been 
paid within a period of three weeks. That 
happened in this case, and then the creditor 
presented this petition, asserting that the com¬ 
pany was unable to pay its debts. If he had 
received payment, and had given up his peti¬ 
tion, that, in my opinion, would have been 
a totally different thing. So, too, if the com¬ 
pany had performed their promise, and had 
paid the whole of his debt, and then he had 
withdrawn his petition, that also would be a 

(3) [1874] 9 Ch. 511=43 L.J.Ch. 609=30 UT* 
451=22 W.R. 636. 
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different thing. Xeithci* of thc?c events how¬ 
ever, has t;jken phicet but the cieditov insists 
on the Court making a winding-up order on the 
. ground that at the time when be presented bis 
petition the cornpuiy was unable to pay its 
debts, and therefore ouglit to be wound up, and 
that the assets onglit to be divide 1 amoiigst the 
credilots. It appears to mo that a creditor of 
this kind avers that ho is willing to come in 
and take an crpial share with all the other 
creditors, and that he should not he allowed to 
take advantage of the Act, and get payment on 
the ground that the company is unable to pay 
its debts, and at the same time receive a greater 
proportion than the other creditors. In all 
bankruptcies <and winding-up proceedings a cre¬ 
ditor who successfully avails liimself of those 
proceedings caiuiot be allowed to receive more 
than his share of the assets, and must come in 
equally with all the other creditors.” 

So, too, in In re Repertoire Opera Co. 
( 4 ) the head-note runs: 

In determining whotlier a payment made by 
directors pending a winding-up petition is to bo 
validated by the Court under S, 153, Companies 
Act of 1802, the Court will be guided by the ana¬ 
logy presented by the protective sections in 
bankruptcy, it being desirable that the two 
systems of insolvent administrations in bank¬ 
ruptcy and winding-up should as far as possible 
be assimilated.” 

In that case the Repertoire Company 
had acquired from Boosey & Co. certain 
rights in an opera on condition of paying 
over to Boosey k Co. a percentage of the 
gross receipts within three days of each 
week of performance. Boosey & Co. pre¬ 
sented a winding-up petition for arrears 
of royalties. They were paid, and then 
another petition for winding up the com¬ 
pany was presented by one Alias. Next 
a resolution to wind up voluntarily was 
passed, and on the same day the direc¬ 
tors paid a further sum of £49-6-0 to 
Boosey k Co. in respect of further royal¬ 
ties. Subsequently a winding-up order 

was made. There Vaughan Williams, J. 
said (p. 316): 

As to the £19, the case is diflerent. The 
directors ought not, in my opinion, to have 
paid the money. Boosey & Co. had presented a 
petition to wind up the company. They had 
boon paid their debt, and the petition dismissed 
by consent. ... If the directors wished to 
make a payment like this, Uicy should have 
come to me and got my s\nction‘ They did not 
do so, and I am asked to declare the pavmont 
void under S. 15:3. ... I do not fool disposed 
to exercise my power of validating this f rans- 
action in favour of citlior Boosey k Co. or the 
directors. I shall therefore order the rcsoon- 
dents to repay the £ 49 . G?. to the liquidator.” 

Nor indeed will the Court normally 
allow the payment of a debt at all pend¬ 
ing a winding-up. Thus, in In re Civil 
^vjce_q7^Genmi^l_Slnre him. (5), on 

(4) [1895] 2 Hanson 314. ^ ~ 

(5) [1887] 57 L. J. Ch. 119=58 L. T. 220. 


the same day on which a petition for 
winding up a company was presented, 
the company agreed to pay a trade ci*edi- 
tor, who was ignorant of the presenta¬ 
tion of the petition, a sum of £175 being 
part of a debt of £320 previously due to 
him, on condition that he should continue 
to supply the company with goods for 
cash payment. The £175 was paid after 
the presentation of the petition, and also 
£13 for goods supplied. A winding-up 
order having been made, the payment of 
the £ 13 was allowed, but the .£175 was 
ordered to be repaid. There Chitty, J., 
said, p. 120: 

“The argument of the respondents is a some¬ 
what strange one. They say that the part pay¬ 
ment of their debt was a condition of their 
supplying goods, and that they are therefore 
entitled to treat the transaction as a new and. 
complete transaction. But to alhrin a trans¬ 
action of that kind under the discretion con¬ 
ferred upon the Court by S. 153, would be to 
exercise such discretion upon a totally errone¬ 
ous principle. To allow the respondents to re¬ 
tain the £175, would be to act in the very teeth 
of the Act of Parliament, the object of which 
is that creditors should bo paid pari passu. 
Moreover, the respondents, at the least, know 
at the date of the agreement that the company 
was in ombarrassod circumstances, although 
they do not seem then to have had knowledge^ 
of the presentation of a petition. When how¬ 
ever they actually received the two payments 
of £100 and 75., they wore, in my judgment, 
aware of a petition having boon presented. I 
can only treat the transaction as an attempt to 
get a preference over other creditors. The pro¬ 
position that, payment by a company, after the 
commoncomont of a winding-up, of a bona fide 
debt previously incurred will bo afStmod by the 
Court under S. 153, is wholly untenable. I 
therefore hold that the respondents must repay 
the £175. The payment, however, of the £18 
for goods supplied is one which can proporlv bo 
aainnod.” 

As regards the Imperial Bank and the 
respondent Dungershi, they wore not the 
petitioning creditors, and therefore their 
position is ditYei’ent from that of the In¬ 
dustrial Bank. Now hero as regards 
S. 227 (2) the Court has to steer a middle 
course between two extremes. On the 
one hand the words of the section are wide 
enough to include any sale or payment 
that a company may make after the date 
of the winding-up petition. On that basis 
any business would practically have to 
ho stopped if a petition was presented, 
because it would be unsafe to dispose of 
any of the company's assets. For in¬ 
stance, a mill company might not be 
able to buy a ton of coal for the use of its 
furnaces, or, on the other hand, it might 
not be able to sell any of its goods in th& 
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ordinary course of business. Consequent¬ 
ly, the Court has very properly laid down 
that, speaking generally, any bona fide 
transaction carried out and completed in 
the ordinary course of current business 
■will be sanctioned by the Court under S. 
227 (2). On the other hand it will not 
allow the assets to be disposed of at the 
mere pleasure of the company, and thus 
cause the fundamental principle of equa¬ 
lity amongst creditors to be violated. To 
do so would in effect be to add to the 
preferential debts enumerated in S. 230 a 
further category of all debts which the 
company might choose to pay wholly or 
in part. I will illustrate this by refer¬ 
ence to further English authorities. I 
turn to the English authorities because 
the section we have to deal with is bor¬ 
rowed from the earlier English Companies 
Acts, and because unfortunately there ap¬ 
pears to be no .decided case in India on 
the point. At any rate no Indian case 
has been brought to our attention. 

In In re Wiltshire Iron Company : Ex- 
parte Pearson (6) one Pearson, at a date 
when the company "vstas much in need of 
money, was induced to purchase and pay 
for certain iron on special t.erms. This 
was shortly after the date of a winding- 
up petition of which he was unaware. .It 
was found by the Court that this trans¬ 
action was perfectly bona fide and in the 
usual course of business. But on 16th 
November, when -the winding-up order 
was made, the iron so purchased was in 
transit, and in the custody of the Great 
Western Railway Company. Lord Cairns 
in appeal directed the iron to be delivered 
up to the Official Liquidator and reversed 
the order of Vice-Chancellor Stuart to 
the contrary effect. That was on the 
ground that the property in the iron had 
not passed to Pearson, But subsequently 
Pearson obtained leave to adduce further 
evidence. On that further evidence it 
was held by Sir W, Page Wood and Sir 
C. J. Selwyn that the property in the 
iron had passed to Pearson ; that accord- 
ingly the transaction was complete be¬ 
fore the winding-up order ; that Pearson 
was therefore entitled to the iron in 
question, and that consequently the order 
originally made by the Vice-Chancellor 
should be affirmed, and that made by 
Lord Cairns discharged. In the course 
however of his judgment, Lord Cairns 

i6) [1868] 3 Oh. 443=37 L.J. Ch. 554=18 L.T. 

3S=16 W.R. 682. 


observations whio 
approval in other 


made the following 
have been cited with 
cases, viz., (p. 446) : 

“ Section 153 no doubt provides that all 
dispositions of the property and effects of the 
corap-iny made between the commencement of 
tho winding-up (that is the presentation of the 
petition) and the order for winding-up, shall, 
unless the Court otherwise orders, be void. This 
is a wholesome and necessary provision, to pre* 
vent, during the period which must elapse bo- 
fore a petition can be heard, the improper alie¬ 
nation and dissipation of the property of a com¬ 
pany in extremis. But where a company actu¬ 
ally trading, which it is the interest of every 
one to preserve, and ultimately to sell, as a 
going concern, is mad© the object of a winding- 
up petition, which may fail or may succeed, if 
it were to be supposed that transactions in the 
ordinary course of its current trade, bona fide 
entered'into and completed, would be avoided, 
and would not, in the discretion given to the 
Court, be maintained, the result would be that 
the presentation of a petition, groundless or 
■well founded, would, ipso facto, paralyze the 
trade of the company, and great injury, without 
any counter-balance of advantage, would be 
done to those interested in the assets of the 
company.” 

“On the other hand, if before the winding-up 
order was made there was no change or dispo¬ 
sition of property, if the iron remained the pro¬ 
perty of the company, and all between the com¬ 
pany and Pearson continued in contract 
open and executory, then S. 153 has no 
application. Pearson is simply in the position 
of any other person having a claim against the 
company on a broken contract, and the iron be¬ 
ing assets of the company must, under the Act, 
be applied pari passu for the benefit of all cre¬ 
ditors, without any discretionary power in the 
Court to hand it over in fulfilment of a parti¬ 
cular engagement.” 

A very good illustration of what Lord 
Cairns refers to as : 

“transactions in the ordinary course of its cur¬ 
rent trade, bona fide entered into and com¬ 
pleted” 

may be found in Park Ward & Co., In re 
(7). There, between the date of the pre¬ 
sentation of a winding-up petition and 
the date of the winding-up order a de¬ 
benture was issued by the company to 
secure to a Mr. Rowley the repayment of 
£1,200 advanced by him to enable the 
company to pay wages due to the staff. 
It was held that notwithstanding his 
knowledge of the presentation of the peti¬ 
tion, he was entitled to a declaration that 
the debenture was valid. In that case it 
appears that the company employed many 
workmen in its business, and that their 
wages fell due on Friday 11th December, 
three days after the presentation of the- 
petition. UnJer these circumstances Mr. 
Rowley was induced to advance to the* 

(7) [1926] 1 Ch. 828. 
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-company moneys sulTicienfc to pay the 
■wages of the workmen on the Friday. 
Eomer. J., there states (p. 831) : 

“Jlrvrl he not done so the wages would not 
have been paid and the business, temporarily at 
any rate, would have had to he closed down. 
The £ 1,‘200. was accordingly advanced by Mr. 
Rowley for the purpose of preserving the busi¬ 
ness as a going concern. The transaction bet¬ 
ween hi;n and the company was therefore just 
the sor of transaction which Lord Cairns 
thought it was the object of the proviso to the 
section to preserve and which ought to be rent- 
dered valid by an order of the Court." 

Then lower down lie says (p. 831) : 

"Jjord Cairns evidently regarded the power 
given to the Court by the section as one given 
for the benefit and in the interests of the com¬ 
pany, so as to ensure that a company which is 
made the subject {)f a winding-np petition may 
nevertheless obtain money necossarv for carrv- 
ing on its business and so avoid its business 
being paralyzed. If therefore I were to hold 
that no one who knows of the presentation of a 
petition can safely enter into any arrangement 
■with the company, I think i should bedepriv- 
ing the company of the benefit which, accord¬ 
ing to Lord Cairns, tlie provision of the section 
■was intended to secure to it." 


In the ])resent case however there is 
nothing in tlio shape of any now' advance 
for the purpose of preserving the com¬ 
pany’s business as a going concern. 

The main authority relied on by the 
respondents was the decision of Vice- 
Chancellor Malins in Gihhs and West'n 
Case (8), which came before the Court of 
rjppeal on another point in In re Inters 
national Life Assurance Society (9). The 
facts of that case require careful state¬ 
ment. In the first place there was an 
agreement by the Society, in July 1868, 
to transfer its business, assets and liabi¬ 
lities to the Hercules Insurance Com¬ 
pany Ltd. On 14th August 1868, the 
directors obtained from the Society’s 
bankers a loan of £ 5,000 secured by a 
charge made on a call of August 1868, 
and also by the joint and several promis¬ 
sory note of the directors. In November 
1868 a winding-up petition was pre¬ 
sented. which came on for hearing in 
Decen.her, but was ordered to stand 
oyer. On 14th January 1869, the posi¬ 
tion between the bankers and the Society 
appears to have been that only £ 1,434-10 
remained due in respect of the original 
loan of £ 5,000 but that there was a fur¬ 
ther sum of £ 2,077-3-10 representing an 
over-draft. These two sums amounted 
to £ 3^511-13-10, and in compliance with 


(8) [1870] 10 Kq. 312. 

(0) [1876] 2 Ch. D. 476=45 L J 
L. T. 762=24 W. R. 627. 
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the demand of the bankers, the directors 
on 27th January passed a resolution 
charging the £ 3,511-13-10 on the call 
of August 1868 and also on a previous 
call of April 1868. Tliey also gave their 
promissory note for this amount, which 
represented, as pointed out by my bro¬ 
ther Patkar, in part old liability and in 
part new liability of theirs. On 19th 
February 1869, a winding-up order was 
made. The Vice-Chancellor held in the 
first place that the directors had an 
implied, though not an express, power to 
borrow under the constitution of the 
Society, and he accordingly upheld the 
transaction of August 1868. He next at 
pp. 322-324 dealt with the transaction 
that this should be upheld too. At 
p. 324 he ends : 

‘‘It was, in my opinion, a bona fide transac¬ 
tion, and done with the view of preventing a 
state of things most disastrous to all parties 
concerned. I am therefore of opinion that al¬ 
though the circumstances require very careful 
consideration, it is a case for tho exercise of 
the power vested in tho Court by S. 153 of 
the .Act, of holding that this transaction 
should not. bo void. I cannot acquiesce in tho 
argument of Mr. Glassc ns to obtaining tho 
direction of the Court, for it would bo almost 
impossible that directions could from time to 
timo l>o obtained ; but when tho matter is 
brought boforo tho Court, it must have regard 
to all tho surrounding circumstances, and if 
from all tho surrounding circumstances it 
comes to tho conclusion that tho transaction 
should not bo void, it is within tho power of tho 
Court, under S. 153, to say that the transac¬ 
tion is not void." 

As regards the learned Vice-Chancel¬ 
lor’s reasons, he attached great impor¬ 
tance to the necessity for carrying out 
tho sale to the Hercules Company, and 
also to the fact that the directors had 
given their personal security to the bank 
as well. This decision was never ap¬ 
pealed against : see .same case In re 
International Life ylssiiraiwa Society (9), 
at p. 482. 

As regards tho Vice-Chancellor's con¬ 
clusion, I respectfully agree with his 
opinion that tho Court must have regard 
to all the surrounding circumstances, and 
that counsel’s proposition at p. 317 that: 

the sanction of tho Court to such transac¬ 
tions must bo obtained at the timo of tho tran¬ 
saction and cannot bo given afterwards,” 

was erroneous, for it was far too widely 
expressed. But it does not follow that 
because the Vice-Chancellor arrived at 
a certain conclusion on the facts of the 
case before him, we should arrive at a 
similar conclusion on the facts before U 34 
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The case before us is exceptional in that 
the Industrial Bank and the Imperial 
Bank were both before the Court on the 
dates when the securities were given. 
There was therefore no practical diffi¬ 
culty in informing the Court, or in trying 
to get its sanction. Nor on the facts of 
the present case was there any running 
account, which might necessitate further 
applications to the Court for sanction. 
On the other hand in the report of Gibbs 
and West's Case (8) there is nothing to 


show that the banks were before the 
Court, or had even entered an appearance 
in the winding-up proceedings. 

There is this further distinction that 
in - Gibbs and West's Case (8) there was 
an existing agreement to sell and trans¬ 
fer the whole of the company’s business, 
assets and liabilities to the Hei'cules 
Company. We are not told the precise 
terms of that agreement, but it is con¬ 
ceivable that a winding-up order might 
have resulted in the contract being broken 
and becoming unenforceable by the com¬ 
pany. It would at any rate hamper the 
performance of that contract. The cir¬ 
cumstances therefore were very special, 
and though this does not appear from 
the report, it may be that the bank hav¬ 
ing been given this security, continued to 
act as the company’s bankers and to give 
it the banking facility of a current ac¬ 
count, even although the overdraft of 
£ 2,077 was not allowed to be increased. 
In In re Hamilton s Windsor Ironworks: 

Ex parte Pitman and Edwards (10) 
Vice-Chancellor Malins thus refers to his 
previous decision at p. 712 : 

‘‘and I am very clearly of opinion that one of 
the incidents of candying on the business is ob¬ 
taining money in times of emergency: In Gibbs 
and Wests case (8). I laid this down, and I do 
not see any reason for departing from what I 
then said.” 


As regards the other cases cited to us, 
in Re the European Assurance Society: 
Brown and Tyldens case (ll), three life 
polices fell due on 26th February 1871, 
on the death of B. Proof of death was 
admitted on 11th April, and the day fixed 
by the society for payment was 16th 
June. On 10th June a winding-up peti¬ 
tion was presented, on which a winding- 
up order was not made until 12th Janu¬ 
ary 1872. The claim not being paid on 
16th June the policy-holders first tbrea- 

(10) [18793 12 Ch. D. 707 = 40 L. T. 569 = 27 

W. R. 445. 

(11) [1874] 18 S. J. 781. 


tened proceedings, and then on 1st July 
took out a writ for the recovery of the-, 
amount. On 8th July the entire claim' 
was paid by a cheque. It was held by 
Lord Romilly that the payment was void’ 
and that the money must be refunded. 

In In re Neath Harbour Smelting and 
Bolling Works (12) the facts were very 
different from the present case because- 
the company had been found to be a sham 
and a fraud for the purpose of putting 
money into the pockets of the vendor ta 
the company and his son-in-law. The 
company had never really begun business- 
and the question was whether the direc¬ 
tors were liable for moneys paid by them 
after the beginning of the winding-up. 
There Chitty, J., said (p. 828): 

“Directors must be assumed to know S. 
153; and having made these payments, as far as 
I can see, without expressing any opinion upon 
them at this moment—at least, not upon anv 
individual payment, but speaking of them gene¬ 
rally—it appears to me that this was, having 
regard to the terms of S. 153, a most bold course 
on the part of the directors, because they must 
be taken to have known that all the payments 
they were making would be void unless the 
Court should otherwise order. The effect of 
that section is this: that unless the Court 
sanctions any of those payments they are void*” 

Later on he said (p. 829): 

“Now, with regard to S. 153, where the pay¬ 
ments are made honestly and in the ordinary 
course of business, it is usual for the Court to 
allow them, and I should be disinclined in any 
way to limit the effect of that rule. The pre¬ 
sentation of a petition embarrasses a company 
very much, and principally by reason of this- 
S. 153, and it becomes important for the direc¬ 
tors of a company, when a petition is presented, 
to bo on their guard with respect to what thev 
do. But my decision in the present case wiii 
not injuriously affect directors who act honestly 
and in the ordinary course of business.” 

Further on he says (p. 829): 

“I will accept, for the present at any rate, the 
statement of the respondents’ counsel that there 
was nothing dishonest in what the directors 
did. I will accept that. But still these pay¬ 
ments come under the exigencies of S. 153, and 
on the reasonable construction of that section 
it is for the directors to justify the payments 
they have made. The Court will-look at all the 
circumstances, and I shall look, if the matter 
is ever brought before me again, at all the cir¬ 
cumstances fairly, and allow these directors 
what sums I think I ought to allow them in re¬ 
gard to their payments in the exercise of judi¬ 
cial discretion.” 

Accordingly, an inquiry was ordered as 
to what payments had been made and. 
which of them were proper to be allowed] 
under S. 153 of the then English Com¬ 
panies Act. 


(12) [1887] 35 W. R. 827=56 L. T. 727. 
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In the case of GnfiUoht Improvemetit 
■Compnnif v. Terrell (13) the directors had 
borrowed money bona fide on behalf of 
the Gas Company, and had given their 
personal guarantee for the repayment of 
the loans, and had thus l)ecom 0 the cre¬ 
ditors of the Gas Company. Subse¬ 
quently a creditor sued the Gas Company 
and the latter agreed to judgment on 4th 
July, subject to execution not being issued 
before 16th July. On 17th July the 
<lirectors resolved to assign all the pro¬ 
perties of the Gas Company in favour of 
the directors as creditors of the Gas 
Company. That document was executed 
and a few days afterwards, on 31st July, 
a winding-up petition was presented, on 
which an order was made on 9th Novem¬ 
ber. The security there given to the 
directors, though given before the date of 
the commencement of the winding-up, 
was set aside by the Court as an undue 
preference. I however mention the case 
because the directors as sureties thereby 
became actual or contingent creditors of 
tiie Gas Company, and because the secu¬ 
rity subsequently given them by the Gas 
Company was set aside, although given 
before any winding-up petition was pre¬ 
sented. 

In the present case the managing agent 
(who was also a director) was at the date 
of the commencement of the winding-up 
a surety for the unsecured debts due 


to the Industrial Bank and the Imperial 
Bank by the company and was thus to 
to that extent an unsecured creditor of 
the company. Therefore when he subse¬ 
quently caused the company to give to 
the respondent banks the securities now 
impugned, ho thereby to that extent be¬ 
nefited himself. Supposing, for instance, 
no security had been given, and he had as 
surety paid the debts duo to the respon¬ 
dent banks, he could only have stood in 
their shoos as unsecured creditor of the 


-company. But when security was gi^ 
by the company, then either on reali 
tion of the security the debt and con 
quently his liability as surety would ] 
tanto bo reduced, or else if he paid 1 
banks he would be entitled to an assii 
ment of the securities they held, and 
this way obtain priority over the ordini 
unsecuied creditors of the company, 

I think therefore that it cannot 
ways be taken, as Ims been argued bef 
(13) [1870] 10 Eq. 168=39 L.^ J. Ch 
L. T. 386, * 


us in reliance on Gibbs and TTcsi’s cas 0 ( 8 ), 
above cited, that merely because a director 
gives his own personal security,that neces¬ 
sarily establishes the bona fides of the 
transaction and validates it. In the pre¬ 
sent case, the transactions in favour of the 
respondent banks were effected by the 
managing agent and I think they were 
to his own pecuniary advantage as al¬ 
ready indicated. As regards the Indus¬ 
trial Bank there is no directors' resolu¬ 
tion before us sanctioning the transaction. 
As regards the Imperial Bank the direc¬ 
tors’ resolution ratifying it was passed 
after the transaction and at a meeting 
of three directors at which the manag¬ 
ing agent presided. Therefore on the 
facts of this particular case I think the 
personal interest of the managing agent 
in these .two transactions rather tells 
against their validity than the reverse. 
In saying this I appreciate that in the 
case of the Imperial Bank the agent is 
alleged to have given the Imperial Bank 
a mortgage upon his own immovable 
properties early in July 1924. But hav¬ 
ing dishonoured his own promissory note 
on 2nd July ho was then at their mercy. 
Accordingly the additional security ob¬ 
tained from the company between 24th 
and 26th July substantially improved 
the position both for himself and the 
bank. But the question we have to de¬ 
cide is whether this is to be allowed at 
the expense of his and their fellow-cre¬ 
ditors. 

I will now turn to the conclusions 
which in my judgment the Court should 
draw from the principles enunciated in 
the above authorities as applied to the 
facts of ‘the present case. As regards 
the respondent the Industrial Bank, I 
think it clear that the dispositions of 
July 1924 in their favour ought not to 
be validated by the Court under S. 227 
(2). I respectfully adopt what Mol- 
lish, J., stated in In re Liverpool 
Civil Service Associatiori: Ex- 2 )arte 
Greemvood (3) and would hold thaL hav¬ 
ing presented a petition and eventually 
obtained an order for winding up the 
company on the footing that the com¬ 
pany was unable to pay its debts and 
that all creditors should bo paid pari 
passu the bank cannot be allowed to re¬ 
ceive more than their share of the as¬ 
sets but must come in equally with all the 
other creditors. I accordingly reject the 
argument of the bank that the security 




1931 Tqlsidasv. Industrial Bank (Marten, C» J.) Bombay 15 


■was not obtained by means of the peti¬ 
tion, but under an independent agreement 
to give time. It seems to me clear that 
it was the lever of their petition which 
enabled the bank to get this security, 
although by their letter of Slth July 
they had refused the agents’ offer of 
23rd July of Whittle debentures in full 
satisfaction or as collateral security and 
had insisted on payment in cash. Alter¬ 
natively their position has to be con¬ 
sidered iri’espective of the fact that they 
were the petitioning creditors. Bub it 
is better for me to do this after first 
considering the position of the Imperial 
Bank. 

As regards the Imperial Bank their 
position is the strongest of the three 
respondents, because they were not peti¬ 
tioning creditors and had by their letter 
of 10th June 1924 called on the com¬ 
pany to execute the necessary documents 
with I’eference to a renewal of a de¬ 
mand loan as a demand cash credit, and 
there was subsequently a resolution of 
the directors in their favour for the 
Whittle debentures obtained in July. 
They had also disclosed such security 
by their letter of 20th October 1926, if 
not before and had put in an explanatory 
answer prior to the hearing of the pre¬ 
sent application although when the liqui¬ 
dator claimed these debentures by his 
letters of 11th March and 11th May 
1927, they did not reply till 27th 
May and even then did not state ‘ the 
strong grounds” on which they relied 
for refusing to give them up. The strong¬ 
est ground urged before us is the one I 
have already mentioned, viz. that this 
security was given to them bona fide in 
the ordinary course of business and that 
we ought to follow Vice-Chancellor 
Malins’ decision in Gilhs and West*s 
case (8) as being closely in point. 

Now the argument that giving secu¬ 
rity to its bankers was all part of the 
ordinary business between this company 
and its bankers seems to me to require 
analysis. There is, I think, a dividing 
line between what is the ordinary course 
of business before a winding-up petition 
is presented and w^hat is the ordinary 
course afterwards. Before a petition is 
presented it is in the ordinary course of 
business for a company to pay all its 
debts and incidentally to give security 
to its bankers for any overdraft or loan 
it may arrange. But after a petition is 


presented the situation is different. 
Priina facie all debts will have to be 
paid pari passu. Therefore it is no 
longer in the ordinary course of business 
to x^ay one creditor in full to the detri¬ 
ment of his fellow creditors. In the 
X^resent case it is quite clear that the 
company was unable to i)ay its debts. 
The company’s letter of 2nd July told the 
Imperial Bank quite clearly that they had 
no cash to i^ay. And the bank filed 
their vakalatnama in the winding-up 
Xiroceedings the day before the alleged 
agreement to give them security. They 
therefore knew of the contentions x^ut 
forward by the Industrial Bank as to 
the insolvent position of the company. 

I am unable however to deduce from 
Gibbs and West's case nor do I think it 
good law that bankers stand in a privi¬ 
leged position from other creditors after a 
winding-up petition, and that provided 
they act bona fide and agree to give time, 
the Court will necessarily uphold any 
pai't payment made to them or any 
security given however detrimental to 
their fellow-creditors. Fundamentally, 
bankers trade in money, as do many 
merchants or shox>keepers in goods. If 
then in the result money is owing to 
them all at the date of a wnnding-up 
petition, wdiy should the bankers be thus 
allowed by the Court to have a pi’eference 
in payment or security over the mer¬ 
chants or shopkeepers, if the only reason 
put forward is the giving of time. Time 
all the creditors must give, at any 
rate, if the Court so orders. And it may 
be in the general interests of all the 
creditors that time should be given, but 
that is not necessarily a reason why a 
particular creditor should receive a spe¬ 
cial benefit to do what is in the interests 
of all creditors to do, including himself. 

I would also lay some sti’ess on the 
use of the words “current” and com¬ 
pleted” when Lord jZJairns speaks of 
validating** transactions in the ordinary 
course of its current trade, bona fide 
entered into and completed.’* 

Giving this Security to the Imperial 
Bank in respeor of debts incurred in the 
past hardly seems to me to be in the 
course of current trade. Nor in one sense 
is it a completed transaction. All that 
is completed is the giving of security 
and even as to that we have no details 
as to how precisely this has been effected. 
If fresh money had been borrowed rof 
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necessary purpose, as in Park Ward 
Co., In rt (7), the case would have been 

quite different. 

I should add that before us some 
attemi't was made by counsel for the 
liquidator to rely on S. 321 as to fraudu¬ 
lent jirefei'encc. But as that charge 
was never put forward by him in the 
Court below, we declined to allow it to 
be raised here, notwithstanding that the 
answer of the Industrial Bank liad erred 
technically in denying that cliarge al¬ 
though not in fact made against them. 
So too we declined to allow counsel for 
the Imperial Bank to show us a speci¬ 
men of the “necessary documents” men¬ 
tioned in their letter of 10th June 1924, 
which the agent would have been re¬ 
quired to sign if ho had called. In fact 
the documents proposed in that letter 
were never executed on the evidence be¬ 
fore us, nor are the intended documents 
exhibited. I should perhaps add that at 
an early stage in his speech for the Im- 
lierial I5ank. counsel stated they were 
already secured creditors in June. But 
this was an obvious slip, and on the 
Bench asking to l)e sliown any evidence 
in support of it the statement was not 
persisted in. The guarantee of the 
managing agents did not make the Impe¬ 
rial Bank secured creditors of the com¬ 
pany. 

In the result, after carefully weigh¬ 
ing all the surrounding circum¬ 
stances and the judgment of the learned 
Judge and the arguments of counsel, I 
would hold that this disposition of the 
company’s assets in favour of the Imperial 
Bank ought not to be validated by the 
Court under S. 227 (2). In my judgment 
this disposition was not made bona tide 
in the ordinary course of the company's 
business within the principles of the 
authorities cited on the point. There 
was no real necessity to give the Impe¬ 
rial Bank this SQpurity in i)roference to 
tlieir fellow-creditors-.when the only 
benefit to bo received by the company 
was time, whereas time was a concession 
all the creditors wore b^md to give in 
view of the winding-up petition already 
on the file and the Court’s powers there¬ 
under. Further, the managing agent 
who effected this security on behalf of 
the company was himself a contingent 
but unsecured creditor of the company 
in respect of the bank's debt, and the 
result of this disposition was that ho 


obtained a preference for himself as well 
as for the bank over other creditors. 
The bank must be taken to have known 
this, for the agent's debt in question was 
as surety to the bank for the company, 
and the correspondence shows that the 
bank had called on the agent to pay as 
surety, and he had. stated his inability 
so to do, as the principal debtor, the 
company, had then no cash. Moreover, 
the bank having already filed their 
vakalatnama on 23dr July and being be¬ 
fore the Court on the hearings on 26th 
and 31st July could, and, in my opinion, 
should, have informed the Court of the 
transaction before it was completed. If 
the Court had then been asked for its 
approval in consideration of the bank 
consenting to an adjournment and gene¬ 
rally giving time, in my opinion the 
Court would have refused it. The 
fundamental principle is that all un¬ 
secured creditors are to be paid pari 
passu, apart from certain preferential 
debts stated in S. 230, and in my judg¬ 
ment no adequate reason is shown why 
on the facts of the present case an ex¬ 
ception should be made in favour of this 
Ahmodabad branch of the Imperial 
Bank. 

Nor is the subsequent conduct of that 
branch bank free from criticism. The 
transaction in question was clearly 
void under S. 227 (2) unless the Court 
passed an order to the contrary. And 
yet the bank put obstacles in the liquida¬ 
tor’s way by delay in anSvVering his 
letters of demand, and then by not 
stating their grounds for the proposed 
order in their favour, and later on by 
further delay in putting in their written 
statement. The result was that although 
the bank succeeded in the Court below, 
the learned Judge ordered them to 
bear their own costs, and in my 
opinion rightly so. It should be borne 
in mind that the liquidator while 
so acting is an olVicer of the Court chai'god 
with the very duty of investigating t^io, 
alTairs of the company and the acts of 
its past managing agents and directors, 
and that he is entitled to be given all 
reasonable information as to past transac¬ 
tions. Any creditor who refuses does so 
at liis own peril and in the ultimate 
resort, can be summoned before the Court 
under S. 195, and if necessary arrested. 
Therefore it is eminently a case whore! 
early and frank disclosure is the best 
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policy, and I regret to find that that was 
not done in the present case. I have 
however arrived at my main conclusions 
against the Imperial Bank, irrespective 
of this subsequent conduct of their branch 
at Ahmedabad. 

My above finding against the Imperial 
Bank and the reasons therefor apply also 
to the Industrial Bank, and afford an 
alternative ground why no order should 
be made in their favour under S. 227 (2), 
apart from my above finding against 
them on the ground that they were the 
petitioning creditors. Indeed it is an a 
fortiori case against the Industrial Bank, 
for theirs is a substantially weaker case 
on the facts than that of the Imperial 
Bank. I need not repeat those facts. 

As regards the remaining respondent 
Dungershi, he has not ventured to give 
any explanation of any sort. It is not 
even shown what was his business with 
the company, nor how his debt arose. 
His counsel told us that debt arose out of 
some cotton transactions. It is not even 
in evidence that he pressed the company 
or that he agreed to give time. But even 
if this should be assumed, his case to my 
mind falls far short of one deserving an. 
exemption under S. 227 (2), unless the 
Court is prepared to disregard the funda¬ 
mental principle of equality amongst 
creditors and in effect to amend S. 230 by 
adding,to the list of prefei'ential debts all 
debts which the company or its managing 
agents may choose to pay. I can sub¬ 
scribe to no such dangerous doctrine, and 
would accordingly hold that neither in 
form nor in substance has the respondent 
Dungershi established any claim to relief 
under S. 227 (2). 

I would accordingly, in each of the 
three appeals allow the appeal, and dis¬ 
charge the order of the learned Judge, 
and pass ap order in terms of the prayer 
of the liquidator’s petition, and direct the 
respondent threto to pay the liquidator’s 
costs of the petition throughout, including 
the costs of this appeal. 

Patkar, J. These are appeals by the 
liquidator against the adver'se orders 
under S. 227, Cl. (2), Companies Act 7 of 
1913 of the District Judge of Ahmedabad, 
validating certain dispositions of the pro¬ 
perty of the Yiramgam Spinning and 
Manufacturing Co. Ltd., after the presen¬ 
tation of the application for winding up 
the company. 

On 12th June 1924 an application was 
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made by the Industrial Bank of Western 
India, the respondent in First Appeal 
No. 28 of 1928 for winding up the com¬ 
pany which culminated in an order for 
compulsory winding-up on 3rd March 
1925. The Imperial Bank of India, Ltd., 
the respondent in First Appeal No. 29 of 
1928, \vas a creditor of the company to 
the extent of four lakhs of rupees, two 
lakhs on demand loan No. 3/31, one lakh 
on demand loan No. 3/35 and one lakh on 
credit No. 3/7. On 10th June 1924 the 
Imperial Bank of India, Ltd., wrote to 
the agents of the Yiramgam Spinning and 
Manufacturing Co. Ltd., calling upon 
Mr. Naginlal Maganlal of the firnri of the 
agents to execute fresh documents for the 
renewal of the same as a demand cash 
credit. 

On 30th June 1924 the Imperial 
Bank wrote a letter, Ex. 12/2, calling 
upon the payment of the demand loan 
No. 3/31 for Rs. two lakhs, and also 
demand loan No. 3/35, and cash credit 
No. 3/7 for Rs. one lakh each falling 
due on that date. On 2nd July the agents 
replied that they had no cash in hand for 
immediate payment and requested to 
renew the three loans temporarily till the 
arrangements which were made to raise 
a loan were complete in order to enable 
them to make the payment. On 2nd July 
the Imperial Bank of India, Ltd., by 
letter, Ex. 12/4, sent the relative promis¬ 
sory notes due on the three loans and 
called on the company for payment. On 
the same day the promissory notes were 
dishonoured by the company by letter, 
Ex. 12/5. On 23rd July 1924 the Imperial 
Bank of India, Ltd., engaged a pleader 
in the application for winding-up filed by 
the Industrial Bank of Western India, 
Ex. 15/3. On 24th July the company 
agreed to give to the Imperial Bank of 
India, Ltd., debentiu*es of Rs. two lakhs 
out of the debentures of Rs. five lakhs 
which the Whittle Spinning and Manu¬ 
facturing Co. Ltd. gave to the Yiramgam 
Spinning and Manufacturing Co. Ltd., in 
payment of their dues. On 26th July 
1924 the agents deposited the debentures 
with the Imperial Bank. On 28th July 
1924 the directors approved and con¬ 
firmed the action of the agents in pledg- 
ging the debentures of Rs. two lakhs as 
collateral security in consideration of the 
Imperial Bank granting time for repay¬ 
ment of the advances of Rs. 4,00,000: see 
Ex. AA, admitted in appeal. 
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On Slst July the agents delivered de¬ 
bentures of the value of Rs. 1,00,000 of 
the Whittle Spinning and Manufacturing 
Company to the petitioning creditors, the 
Industrial Bank of Western India, as 
a collateral security for the debt of 
about Rs. 2,02,187 due to them, and 
similarly handed over the debentures of 
Rs. 25,000 to Dungershi Harilal, the res¬ 
pondent in First Appeal No. 30 of 1928, 
as security for his debt of Rs. 40,000. On 
Slat July the application for winding-up, 
which was advertised in the papers on 
15th June and 22nd June and published in 
the Government Gazette on 26th June, 
came on for hearing, after adjournment on 
26th July, and with the consent of the 
petitioning creditor the Industrial Bank of 
Western India and the shareholders and 
creditors and the Imperial Bank of India, 
Limited, the ap})lication was adjourned 
till 26th August 1924, and in the mean¬ 
while Mr. Sharp was appointed to make 
a report on the financial condition of the 
company to bo laid up before a meeting 
of the shareholders of the company in 
order to enable the shareholders to sug¬ 
gest some scheme of reasonable settle¬ 
ment with the creditors, or to support or 
oppose the winding-up petition. The said 
suggestions were to bo submitted along 
with the report of Mr. Sharp to the moot¬ 
ing of the creditors on 23rd August ; see 
Ex. 15/7. 

Mr. Sharp made a report, Ex. 15/9, on 
12th August 1924, as regards the state¬ 
ment of affairs as on 30th June 1924, 
mentioning the assets .and the liabilities 
of the company, and showing a surplus of 
assets of about Rs. 13,00,000 and rnun- 
tioning the pledge of the debentures of 
Wliittle and Company in payment of the 
debts of the Imperial Bank and making 
no reference to the pledge of dobontures 
in favour of the Industrial Bank of Wes¬ 
tern India and Dungershi Harilal, respon¬ 
dents in appeals Nos. 28 and 30, and refer¬ 
ring to the Imperial Bank of India, Limi¬ 
ted,as the only secured creditor, and giv¬ 
ing an estimate that a winding-up would 
produce approximately 15 annas per 
rupee based upon the valuation of the 
company’s properties at Rs. 15,00,000 
and the probability of only a small yield 
from the sums duo by local mills to the 
extent of about Rs. 18,00,000 mentioned 
in para. 4. 

On 27th August the matter was ad¬ 
journed to 15th September by consent of 
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the parties for preparation of a scheme 
for a reasonable settlement of the credi¬ 
tors : see Ex. 15/10. Various schemes 
were proposed and the case came on be¬ 
fore the Court on 10th October, and was 
adjourned by consent of the parties for 
the purpose of inviting schemes under 
the Court’s directions and placing them 
before the creditors and shareholders, and 
eventually, on 3rd March 1925, the com¬ 
pany w'as ordered to be wound up as the 
schemes were not accepted. The liqui¬ 
dator, after giving notice to the creditors 
with whom the debentures wore dei>03ited 
made the present applications before the 
District Judge of Ahmedabad for a decla¬ 
ration under S. 227, Cl. (2), Companies 
Act 7 of 1913, that the dispositions of 
the property of the company were void. 
The learned District Judge ordered other¬ 
wise under S. 227, Cl, (2). and confirmed 
the dispositions of the property in favour 
of the throe respondents in the three ap¬ 
peals. 

Under ft. 227, Cl. (2), Companies Act, 
1913, 

“in the case of a winding-up by or subject to 
the supervision of the Court, every disposition 
of the property (inrluding actionable claims) of 
the company, and every transfer of shares, or 
alteration in the status of its members* made 
after the commencement of the winding-up 
shall, unless the Court otherwise orders, bo 
void." 

ftoction 227, Cl. (2), corresponds to S. 
153, Companies Act of 1862, S. 205, Cl. 
(2). Comi)anios (Consolidation) Act of 1908 
and ft. 173, Companies Act of 1929. The! 
object of B. 227 (2) is to .prevent, during! 

I ho period which must elapse before thej 
petition can be hoard, improper aliena-j 
tions and dispositions of the company’s! 
property in extremis. Dispositions of the 
company’s property, including actionable 
claims, made after the commencement of 
the winding-up are void unless the Court 
otherwise orders. Under S. 168, Com¬ 
panies .Act, 

"a windingMip of a . company by Iho Court 
shall bo doomod to commence at tho limo of 
tho prcsontalion of tho petition (or winding- 
up." 

All the fhroo dispositions of tho deben¬ 
tures, which tho Viramgam Spinning and 
Manufacturing Company, Limited, hold 
from Whittle and Company, after the 
date of tlio presentation of the petition on 
12th Juno 1924, are void under the sec¬ 
tion. The Court has however power to 
order otherwise. Tho Court must exer¬ 
cise judicial discretion and the appelUto 
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Court can interfere in appropriate cases, 
jin Kirani Ahmedula v. Subabhat (14) it 
♦was held that when an appeal against an 
Wder based on facts is given from a sub¬ 
ordinate to a superior Court, the discre- 
jtion vested in the former is absorbed in 
the latter, and it is the duty of the supe- 
■rior Court to weigh the facts which form 
jthe basis upon which the subordinate 
[Court proceeds and arrive at its own in- 
idependent conclusion ; and this is so not¬ 
withstanding that the subordinate Court 
«xercised its discretion after a proper in¬ 
quiry and due consideration of the facts 
[put before it and not capriciously or with 
[prejudice. To hold otherwise would be to 
[deny to the appellant the usual benefits of 
fan appeal. If the opinion of the appellate 
Court is hesitating it wmuld of course not 
jbe justified in interfering with the exer¬ 
cise of discretion by the Court below. 

It is urged on behalf of. the appellant 
that the Court should not give special 
advantage to a creditor after the pre¬ 
sentation of the application for winding- 
up; that there are only’two exceptions 
under which the Court can validate such 
transactions, first when a contract is made 
by the company prior to the presentation 
of the petition and the subsequent dis¬ 
position of the property was in fulfilment 
of the contract, and secondly where, 
moneys have been received by the com¬ 
pany for carrying on the ordinary busi¬ 
ness of the company;that the respondents 
in these appeals were creditors who took 
security for past advances and that the 
disposition of the debentures was not 
done in carrying on the ordinary business 
of the company, and reliance is placed on 
the case of In re Civil Service and Gene¬ 
ral Store (him.) (5); Be The Eu ro pea n 
Societyi Broion and Tyldens case (11); In 
re Liverpool Civil Service Association ; 
Ex parte Greenwood (3); Gibbs and West's 
case (8); In re Wiltshire Iron Company; 
Ex parte Pearson (6); Park Ward & Co., 
In re (7); In re Bepertoire Opera Co. (4) 
and In re Neath Harbour Smelting and 
Bolling Works (12). 

The transactions entered into by a cre¬ 
ditor in ignorance of the presentation of 

the petition would be very rare but know¬ 
ledge of the presentation of the petition 
[though an element to be considered is not 

■conclusive on the question of bona fides: 

rSee Park Ward & Co., In re (7) where 
lEomsr,.J., observed (p. 832):- 
''(Uj [1883] 8 Bom. 287 ^ 


If therefore I were to hold that no one who 
knows of the presentation of a petition can 
safely enter into any arrangement with the 
company I think T should be depriving the 
company of the benefit which according to 
Lord Cairns tho provision of the section was 
intended to secure to it.” 

With regard to the intrinsic nature of 
the transactions one principle to be de¬ 
duced from In re Wiltshire Iron Com¬ 
pany : Ex parte Pearson (6) is that tho 
Court will not permit transactions bona 
fide entered into in tho ordinary 
course of trade and completed before the 
date of the winding-up order to be annul¬ 
led. In that case Pearson in ignorance 
of the presentation of the petition 
contracted to buy iron from the company 
and paid the price and subsequently on fur¬ 
ther evidence it was proved that the pro¬ 
perty in the iron had passed to him as a 
purchaser before the order to wind-up 
had bean made and it was held that the 
transaction being complete as a disposi¬ 
tion of property, the Court ought under 
the discretionary power conferred by S. 
153 corresponding to S. 227, Companies 
Act, to confirm the transaction. The pro¬ 
perty having passed to the purchaser 
could not be applied pari passu for the 
benefit of all the creditors of the com¬ 
pany. Lord Cairns, L.J., however observed 
(p. 446): 

“This (S. 153) is a wholesome and necessary 
provision to prevent during the period which 
must elapse before a petition can be heard, tho 
improper alienation and dissipation of the pro¬ 
perty of a company in extremis. But where a 
company actually trading, which it is the in¬ 
terest of every one to preserve and ultimately to 
sell as a going concern, is made the object of a 
winding-up petition which may fail or may 
succeed if it were to be supposed that trans¬ 
actions in the ordinary course of its current 
trade bona fide entered into and completed 
would bo avoided and would not in the discre¬ 
tion given to the Court be maintained,the result 
would be that the presentation of a petition 
groundless or well founded would ipso ficto 
paralyze the trade of the company and great 
injury without any counter-balance of advan¬ 
tage would be done to those interested in the 
assets of the company.” 

The borrowing of money for payment 
of wages would be a transaction in the 
ordinary course of trade. Where a de¬ 
benture is issued by tho company to 
secure to the debenture-holder the re¬ 
payment of £1,200 advanced to enable 
the company to pay wages due to the 
staff as in Park Ward & Co., Iri re (7) 
the transaction would come within the 
category of the transactions which Lord 
Cairns thought it was the object of the 
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proviso to the section to preserve anti 
which ought to be validated by an order 
of the Court. 

In the case of the respondents in the 
three appeals the debentures were giveTi 
as security for past debts. There was no 
fresh advance in order to carry on the 
business of the company. Thougli borrow- 
ing of money in order to pay tlie wages 
of the lal)ourers for carrying on the 
business of the company would be a trans¬ 
action in the ordinary course of trade the 
investing of an unsecured creditor witli 
the status of a secured creditor would 
not be in my opinion a transaction in 
the ordinary course of trade falling with¬ 
in the principle enunciated by Lord 
Cairns. 

The second principle to be deduced 
from In re Civil Service atid General 
Store (Lim.) (5) and the case of In re 
Neath Harbour Smelting and liolling 
Works (12) is that a creditor who receives 
payment between the petition and the 
winding-up order is compelled to re¬ 
fund, and the directors who make any 
improper payments out of the com- 
l)any’s assets after the presentation 
of the winding-up petition are them¬ 
selves liable to tha company for the 
moneys paid. Similarly, a payment made 
after presentation of the. petition for 
winding-up and even though under pres¬ 
sure of an action commenced against the 
company must be refunded : see Ee The 
European Assurance Societijy Brown and 
Tgldens case (11). The payment by the 
company to its creditor, after the pre¬ 
sentation for winding-up, of even a bona 
fide debt of the company is a transaction 
which will not .be upheld by the Court 
on the ground that it would offend 
against the cardinal principle of pari 
passu distribution. The disposition of 
property in favour of the three respon¬ 
dents would prima facie offend against 
the principle enunciated above. 

The third principle to be deduced from 
the case of In re Liverpool Civil Service 
Association: Ex-parie Greenwood (3) is 
that where a creditor, after presenting a 
petition for the winding-up of the com¬ 
pany, receives a part of the debt, and 
gets a promise to pay the remainder, and 
failing to secure the payment of the 
remainder of the debt, brings his pc iiion 
and obtains a windmg-up order ho is 
bound to pay back the money paid to 


p. 512: 

“But here the question is, whether the very 
crelitor who has prosecuted the petition should 
be allowed to rgtain money which he has ob¬ 
tained by meins of the petition, when the 
result of the petition is that the assets of the 
coinp'-iny arc to be divided equally amongst its 
creditors.” 

Again at p. 513 he observes: 

“It appears to me that a creditor of this kind 
avers that he is willing to come in and take an 
equal share with all the other creditors, and 
that he should not be allowed to take advantage 
of the .Act, and get payment on the ground that 
the company is unable to pay its debts, and at 
the same time receive a greater proportion than 
the other creditors. In all bankruptcies and 
winding-up proceedings a creditor who success¬ 
fully avails himself of those proceedings cannot 
bo allowed to receive more than his share of 
the assets, and must come in equally with all 
the other creditors.” 

The case of In re Repertoire Opera Go, 
(4) is to the effect that the principlo 
prevailing in bankruptcy ought to govern 
in considering such questions. 

The case of the Industrial Bank of 
Western India, the respondent in appeal 
No. 28, falls in my opinion within this 
principle. 

The fourth principle to be deduced 
from Gibbs and West's case (8) is that 
where a charge is created in favour of a 
bank not only for fresh advances but past 
advances to enable the company to carry 
on the business to be eventually sold as a 
going concern, the transaction can be 
supported on the ground of preventing a 
state of things disastrous to all parties 
concerned. Apart from any specific bene¬ 
fit, the prevention of the ruin of the 
company is an element to bo considered. 
At p. 323 Sir B. Malins, V. C.. observed: 

“I can therefore only come to one conclus,ion^ 
namely, that the negotiation with the Hercules 
not having come to a final end, theco directors* 
for the present purpose I must assume, actuated 
by a desire to do their best for all concerned* 
thought that if they allowed Glyn Co., to 
stop the society, it would be dis.^strous to all; 
but if they satisfied Glyn & Co., by giving them 
a security, and themselves becoming liable* 
tlicy might be able to carry out the arrangement, 
with the Hercules, and avoid that state of 
things which would bo most dotrimontal to all 
concerned.” 

The above principles deduced from 
decided cases would serve as guides in 
the exercise of the discretion vested in 
the Court under S. 227 (b) to validate tb» 
disposition of property after the com¬ 
mencement of the winding-up. The dis- 
cietion confided to the Court cannot be 
crystallized in rules of law in view of the 
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varying circumstances of human action. 
The question as to whether the disposi¬ 
tion of the property in^ favour of the three 
respondents in the three appeals ought to 
be validated is to be considered primarily 
on consideration of the state of affairs 
between 26th July and 31st July, not by 
the light of subsequent events but solely 
by the condition of things actually exist¬ 
ing at the time when the dispositions 
were made. 

In the case of Dungershi Harilal, who 
was a creditor of Rs. 40,000 and obtained 
debentures of the value of Rs. 25,000, it 
appears that he did not even appear on 
31st July 1924, when the case was ad¬ 
journed by the Court by Ex. 15/7. The 
handing over of the debentures is not 
mentioned in Mr. Sharp’s report dated 
12th August 1924, and though the deben¬ 
tures were handed over to him on 31st 
July, the entry in the account books of 
the company is made on 16th August : 
see Ex. 3/1 in appeal No. 30. Though 
the liquidator on 15th March 1927, gave 
him a notice Ex. 3/2, and again sent a 
reminder Ex. 3/3 on 11th May 1927, no 
reply was given by him to the liquidator. 
No special circumstances have been 
proved, in my opinion, on his behalf to 
validate the transaction of the disposition 
of the debentures of the company in his 
favour. The transaction was in respect 
of a past debt and not for fresh advances, 
and was not necessary for carrying on 
the ordinary course of the business of the 
company. It appears to be a transaction 
secretly entered into by the company in 
his favour, and is not mentioned in Mr. 
Sharp’s report and is entered into the 
books on 16th August, some time after 
Mr. Sharp made his report. I think 
therefore that the discretion exercised 
by the learned Judge has not been pro¬ 
perly exercised, and it follows from 
the principle mentioned above that a 
creditor who receives payment bet¬ 
ween the petition and the winding-up 
order is liable to refund. 

I would therefore in First Appeal No. 
30 of 1928 allow the application of the 
learned Judge with costs throughout. 

The case of the Industrial Bank of 
Western India, the respondent in First 
Appeal No. 28 of 1928, falls within the 
principle to be deduced from the case of 
In re Liverpool Civil Service Association : 
'Ex-parte Greenwood (3), at p. 513, that a 


petitioning creditor of this kind avers 
that he is willing to come and take an 
equal share with all the other creditors, 
and that he should not be allowed to 
take advantage of the Act and get pay¬ 
ment on the ground that the company is 
unable to pay its debts, and at the same 
time receive a greater proportion than 
the other creditors. It is said that the 
circumstances in favour of the Industrial 
Bank of "Western India are that they 
were present at the time when the Court 
passed the order of adjournment on 31st 
July and consented to an adjournment in 
order to enable the shareholders to sug¬ 
gest some scheme for reasonable settle¬ 
ment with the creditor's, and thus were 
instrumental in preventing the immediate 
winding-up of the company which might 
have involved ruin of the company, and 
further that though the company by 
Ex. 15/4, on 23rd July 1924, offered to 
give the debentures of Rs. one lakh as 
collateral security, they declined to ac¬ 
cept the debentures by Ex. 15/5 on 24th 
July 1924. It is therefore urged that 
they did not obtain the advantage by 
means of the petition as they declined 
the offer made by the company on 24th 
July, but accepted the offer on 31st July 
in order to enable the company to stand 
on its own legs. There was no resolu¬ 
tion of the directors, as in the case of the 
Imperial Bank of India, Limited, sanc¬ 
tioning the action of the agents. The 
deposit of the debentures is not referred 
to by Mr. Sharp in his report, and though 
the deposit was made on 31st July it was 
not entered into the books of the company 
till 16th August some time after the re¬ 
port of Mr. Sharp. It therefore appears 
that the other creditors of the company 
and the sharehodlers were ignorant of the 
arrangement between the agents and the 
Industrial Bank of Western India when 
the adjournment was granted on 31st 
July and on subsequent hearings. In my 
opinion, the Industrial Bank of Western 
India who were the petitioning creditors 
were incompetent to receive any benefit 
after the presentation of the petition for 
the winding-up of the company. They 
ought to have applied to the Court to 
have the arrangement between them and 
the company validated on 31st July 1924. 
and though the liquidator sent .them the 
letter. Ex. 3/2, dated 15th March 1927, 
and the reminder, Ex, 3/3, on 11th May 
1927, they declined to give any informa- 
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tion relating to their acceptance of the 
debentures as security for their past 
debts. The remarks of Sir G. Mellish, 
L. J. in In re Liverpool Civil Service 
As.siocintion Ex-parte Greenwood (3), at 
}). 613, apply with equal force to the In¬ 
dustrial Bank of Western India : 

• 

“ Jf lie had received payment, and had given 
np hifi petition, that, in my opinion, would 
have been a totally different thing. So, too, 
if the company had performed their promise, 
and had paid the whole of his debt, and then 
he had withdrawn his petition, that also would 
be a different thing.” 

There would not, in the event of with¬ 
drawal of the petition, have been any 
pending application for winding-up which 
would have invalidated the disposition of 
the property in their favour under S. 227, 
Cl. (2). I think therefore that in the 
case of the petitioning creditor the discre¬ 
tion was not properly exercised by the 
learned Judge. 

I would therefore reverse the order 
validating the disposition of the deben¬ 
tures in favour of the Industrial Bank of 
Western India and allow First Appeal 
No. 28 of 1928 with costs on the respon¬ 
dent throughout. 

The case however of the Imperial Bank 
of India, Limited, the respondent in First 
Appeal No. 29 of 1928, in my opinion, 
stands somewhat on a different footing. 
It appears that Mr. Naginlal Maganlal 
early in July 1924 agreed to give a mort¬ 
gage of certain of his own immovable 
properties and later, on 24th July 1924, 
the company agreed to give the deben¬ 
tures of Ks. two lacs in question as colla¬ 
teral security for the bank’s advances, 
and as a matter of fact the debentures of 
Rs. two lacs were on 26th July deposited 
with the Imperial Bank of India, Limited, 
by the agents of the company as security 
in consideration of the bank granting time 
at its discretion for repayment of the 
advances. It further appears from Ex. 
AA that on 28th July the directors ap¬ 
proved and confirmed the action ■ of the 
agents in pledging with the Imperial Bank 
of India the debentures of Rs. two lacs as 
collateral security in consideration of the 
bank granting time for repayment of the 
advances of Re. four lacs. No fresh ad¬ 
vance was made by the bank and the 
transaction was not entered into by the 
company for carrying on the ordinary 
course of the business of the com¬ 
pany, nor was any actual payment made 
for payment of the labourers or any 


urgent needs of the company to carry on 
the ordinary course of business. We 
have however to consider the state of 
affairs not by the light of subsequent- 
events, but by the actual condition of 
things on 26th July 1924, when the de¬ 
bentures were handed over to the Im¬ 
perial Bank of India, Limited. The agents- 
agreed to give in mortgage certain of 
their immovable properties and the 
directors sanctioned and approved the 
action of the agents. In In re Interna¬ 
tional Life Assrirance Societyy Gibbs and 
West’s case (8) the directors gave their 
own promissory note for the balance due 
on past debts to Messrs. Glyn and Co., 
w'ith regard to which they were under no 
personal liability up to that time, and 
Glyn and Co. w’as not in a position to 
do any harm to the company, as it 
was observed at p. 322, the company 
had power under S. 85 of the Act 
to stop their action. Still as it was 
necessary to run the company in order to 
carry out the arrangement with the Her¬ 
cules Company, and the company satisfied 
Glyn & Co. by giving them a security^ 
the transaction was upheld onltho ground 
that it avoided a state of things which 
would have been most detrimental to all 
concerned. With regard to the security 
which the directors i^ersonally gave to 
them it was observed at p. 323; 

“Now this certainly could not have been 
from any improper motive. No body of men 
would have rendered themselves liable to pay 
that considerable sum of money, unless they 
thought that there was some advantage to bo 
gained.” 

I think therefore that the action of 
the agents early in July, in agreeing to 
give a mortgage of certain of their im¬ 
movable properties and later on 24th 
July, agreeing to give debentures of 
two lacs as collateral security, and 
actually handing over the debentures on 
26th July, five days before the case cam© 
on for hearing, and the resolution of the 
directors confirming the action of the 
agents on 28th July on the ground of 
giving time for repayment of the advan¬ 
ces, are elements to be considered on the 
question of upholding the transaction. 
It w^ould have been more discreet on the 
part of the Imperial Bank of India, Ltd,, 
to have apprised the Court on Slst July 
that the bank had obtained a security for 
their antecedent debts. In In re Inter¬ 
national Life Assurance Societyt Qibb^ 
and case (8), at p. 317, it was 
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argued by Mr. Glasse, Q. C. that the 
sanction of the Court to such a transac¬ 
tion must be obtained at the time of the 
transaction and cannot be given after¬ 
wards. In dealing with that argument, 
Sir E. Malins, V. C., observed at p. 324; 

“I caunot acquiesce in the argument of 
Mr. Glasse as to obtaining the direction of the 
Court,, for it would be almost impossible that 
directions could from time to time be obtained; 
but iwhen the matter is brought before the 
Court, it must have regard to all the surround¬ 
ing circumstances, and if from all the surroun¬ 
ding circumstances Ut comes to the conclusion 
that the transaction should not be void, it is 
within the power of the Court, under S. 153 
to say that the transaction is not void.” 

It is urged that the case of the Im¬ 
perial Bank of India, Ltd., ought to be 
distinguished from that of the Industrial 
Bank of Western India on the ground, 
first, that it was not the petitioning 
creditor; secondly, the fact that the 
Security given to it was mentioned in Mr. 
Sharp's report ; and thirdly, that the 
agents agreed to give a mortgage of their 
own properties and that the directors 
subsequently passed a resolution con¬ 
firming the action of the agents in giving 
time to the company in order to formu¬ 
late a scheme to give an opportunity to 
the company to stand on its own legs, 
and it was believed at that time by all 
concerned that the transaction in favour 
of the Imperial Bank of India, Ltd. 
avoided a state of things which would 
have been disastrous to all concerned. 

The case of the Imperial Bank of 
India, Ltd., is said to resemble the case 
of In re International Life Assxirance 
Societyt Gihhs and West's case (8), but 
the resemblance in my opinion is more 
apparent than real. In Gihhs and West's 
case (8), the directors rendered them¬ 
selves personally liable by giving their 
promissory note with regard to £2,077 
with regard to which sum they were 
under no personal liability up to that 
time. In the case of the Imperial Bank 
of India, Ltd., the directors as'such have 
not rendered themselves liable, but have 
approved of the action of the agents who 
agreed to give the debentures of Rupees 
two lacs as collateral security for advan¬ 
ces made by the bank. In giving the 
debentures neither the agents nor the 
directors rendered themselves liable ^vith 
regard to any debt of the Imperial Bank 
of India Limited, with- regard to which 
they were under no personal liability up 
to that time. The action of one of the 

4 • 


agents, Mr. Naginlal, also a director, m 
agreeing to give a mortgage upon certain 
of his immovable properties was due 
to a desire to avoid a suit by the 
Imperial Bank on his personal liability 
on the demand promissory note passed 
by the agents in favour of the company 
which was endorsed by the company 
in favour of the bank. It does not 
appear from the record whether as a 
matter of fact a mortgage was effec¬ 
ted by the agents. But even assuming 
that a mortgage was effected by the 
agent in favour of the bank, the action 
of the agent can be attributed more to a 
desire to save himself rather than the Mill. 
No inference, therefore, can be drawn 
in favour of the impugned transaction 
from the action of the directors and agents, 
as was drawn in Gihhs and West's case 
(8). Further in Gihhs and West's case (8) 
there was a contract with Hercules Com¬ 
pany to sell the concern as a going con¬ 
cern. There is no such contract or offer 
in the present case from any person to 
purchase the mill as a going concern. 
If the contract of Hercules Company had 
been broken, the company would have 
been further liable in damages. At the 
time of the ti*ansaction in favour of Glyn 
& Co. it w'as within the contemplation 
of all the parties that the contract would 
be carried out by Hercules Company 
which was believed to be a solvent con¬ 
cern, and the directors undertook a liabi¬ 
lity which did not exist before, and the 
transaction was bona fide and absolutely 
necessary to prevent Glyn k Co. from 
stopping the Society, and for avoiding the 
state of things which would be most de¬ 
trimental to all concerned. The only 
advantage obtained by the agents in 
giving the debentures to the Imperial Bank 
of India, Limited, was the gaining of 
time. The District Judge in his order, 
Ex. 5/12, for winding up the company 
observed that the winding-up proceedings 
were unduly delayed owing to the Court 
granting indulgence to the agents to ena¬ 
ble them to formulate schemes, and their 

object was simply to gain time. 

The question for decision is whether 
the transaction between 24th and 26th 
July in favour of the Imperial Bank is one 
which ought to be validated having re¬ 
gard to the circumstances existing at the 
time. One test to decide the question is 
^whether the Court would have sanctioned 
the transaction in favour of the Imperial 
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Banl: of Inlia, Limited, if an application 
had ))een made on Slst July by the Im- 
]i 0 rial Bank for validating the transaction 
as a condition i>recedent to the granting 
of time. The Court could have under 
S. 170, Companies Act, adjourned the 
hearing in order to ascertain the wishes 
of the creditors or contril)utories under 
S. 174. and directed meetings of the credi¬ 
tors and contributories to be called under 
R. 2J0. On the other hand, the Court 
could have acceded to the prayer for ap¬ 
pointment of a provisional lifiuidator. and 
authori;'ed tlie oHicial liquidator under 
R. 179 (h) to carry on tlie Inisiness of the 
company after the receij)t of iMr. Sharp’s 
re})ort so far as ''might be necessary for 
win ling-np of the same, and could have 
authorized him under Cl. (g) of the said 

section to raise anv inonev on the seen- 

« % 

rity of the assets of the company, and 
would not have been debarred in tlie 
meanwhile from considering any scheme 
for reconstruction. As a matter of fact 
the niill’s business was carried on witli- 
out any further advance by the Imperial 
Banlc. 

If an application had been made 
by tlie Imperial Bank on 3lst July for 
validating the transaction in their favour, 
it would liave been opposed by the other 
creditors and also liy tlie depositors 
whose fixed dejiosits were of the value of 
Ks. eleven lakhs wliich were considera¬ 
bly in excess of the debts of seven laklis 
due to all the banks. Under tlieso cir¬ 
cumstances I think that the Court would 
have refused to sanction the transaction 
in favour of tlie Imperial Bank, In 
GihU and Wefit'H case (8), it does not 
ajipear tliat Glyn k Co. were parties to 
the winding-up proceedings. The Im¬ 
perial Bank in this case had engaged a 
pleader on 23rd July and filed an ap¬ 
pearance on 26th July and ought to have 
informed the Court of the disposal of the 
debentures in tlioir favour. In Gihhand 
West’s case (8) the argument of Mr. Glasse 
that tlie sanction of tlio Court to such a 
transaction must bo obtained at the time 
of the transaction and cannot ho given 
afterwards was negatived by the Court, 
but I have no doubt that if sanction had 
been applied for at the date of t he transac¬ 
tion, it would have heen granted s]iecially 
on the ground that there was a valid con¬ 
tract of sale with the Hercules Company, 
a lireach of which would have exposed tlie 
company to a liability for damages, and 
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that the transaction was fair and bona 
fide on the ground that the directors un¬ 
dertook a personal liability w’hich did not 
exist before. The Imperial Bank were 
actuated more by a desire to safeguard 
their own interests than to injure the in¬ 
terests of the other creditors, but the 
agents of the mill diminished their own 
personal liability by giving the deben¬ 
tures of the company as security to the 
Imperial Bank and did not act fairly to¬ 
wards the depositors and the other credi¬ 
tors of the company. 

Further, the disposition of the deben¬ 
tures in favour of the Imperial Bank was 
not necessary in order to gain time to 
formulate a scheme of reconstruction. 
Even if the hank liad refused to grant 
time, the Court could have acted under 
R. 170 and S. 179, Cls. (h) and (g), not¬ 
withstanding the opposition of the Im¬ 
perial Bank. 

I think therefore on consideration of 
all the circumstances that the disposi¬ 
tion of the debentures in favour of the Im¬ 
perial Bank of India, Limited, ought not 
to bo validated under S. 227, Cl. (2), Com¬ 
panies Act. 

I would therefore allow First .Appeal 
No. 29 of 1928, allow the application of 
the liquidator, and reverse the order of 
the lower Court with costs on the res¬ 
pondent. 

v.b./h.k. Appeal allowed, 
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P.\TKAB AND ShINGNE, JJ. 

Tula Lakhu Kadain and others —Plain¬ 
tiffs—Appellants. 

Y. 

Gann Vithu Kadam —Defendant—Ees- 
pondent. 

Second Appeal No. 727 of 1927, Deci¬ 
ded on 15th April 1930, from decision of 
Dist. Judge, Satara, in Appeal No. 367 
of 1926. 

2^(a) Adverse Possession—Sale of watan land 
—Time runs from death of alienor—Succeed¬ 
ing watandar failing to recover possession 
within 12 years—Suit for possession by suc¬ 
ceeding watandar is barred—Bombay Here¬ 
ditary Offices Act (3 of 1874). S. 5. 

In case of an absolute sale of watan land, 
the advovso possession K'gins to run from the 
death of the alienor and if the succeeding 
watandar fails to recover possession within 12 
years, he is Inrrol and the succeeding watan- 
dars claiming title as heirs of the previoits 
wati\nd\r arc similarly barred: 0 Bom, 198 

FoU, and hehi not overruled by A,I,U, 
1923 P.r.‘205; .4,1.1?. 1928 P.C. ‘205. n\sK \ 40 
nom, 000, Ref, [P 27 0 2, P 29 C 1] 
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(b) Adverse Possession—Title of watandar 
is capable of being extinguished by adverse 
possession—Bombay Hereditary Offices Act. 

A succeeding watauclar derives his tille as 
son and heir of the watandar which is capable 
of being barred and extinguished by adverse 
possession: 24 Powj. 556 and 7 Bom.L.R. 135, 
Rel on. ^ [P '27 C l] 

(c) Bombay Hereditary Offices Act (3 of 
1874), Ss. 8 and 13—Collector can set aside 
unauthorized alienation irrespective of law 
of limitation. 

In case the State is inclined to intervene to 
set aside an unauthorized alienation, the State 
can do so irrespective of the law of limitation 
for suit. [P 27 C 2] 

K. N. Koyajee^iov Appellants. 

K. N. Dharap —for Respondent. 

Patkar, J .—This is a suit brought by 
the plaintiffs to recover possession of the 
plaint lands belonging to the Nayakwadi 
inam watan which had befen alienated by 
their grandfather and which were not 
recovered back by their father during his 
lifetime. 

The plaintiff's grandfather Tatya 
passed a mortgage in favour of Vyankaji, 
the deceased father of defendant 1, in the 
year 1868, and sold the property to him 
on 16th April 1876. The plaintiff’s 
grandfather died in 1891. Lakhu, the 
father of the plaintiffs, succeeded to the 
watan, and took no steps to recover the 
property, and died on 29bh April 1907. 
He left behind him four sons, Ganu who 
died on 13th March 1917, aged 25, and 
the present plaintiffs Tuka, Chandra and 
Natha, who brought the present suit on 
IStli April 1924, to recover possession of 
the property alienated by their grand¬ 
father. 

The learned Subordinate Judge, relying 
on the Full Bench decision in Badhabai 
V. Anantrav Bhagwant Deshpande (l), 
held that the - defendants had acquired 
adverse possession for more than 12 years 
and therefore dismissed the plaintiff’s 
suit. On appeal, the learned Assistant 
Judge did not record any decisive finding 
on the question of limitation, and reman¬ 
ded the case for decision after framing 
certain issues. On I'emand, the learned 
Subordinate Judge considered that the 
decision of the learned Assistant Judge 
involved a finding that the case of Radha- 
hai v. Anantrav (l) was not applicable to 
the facts of the case, and held that the 
plaintiff’s suit was not barred by limita¬ 
tion. On appeal, the learned District 
Judge came to the conclusion that though 
the correctness of the decision in Radha- 
(1) [1385] 9 Bom. 198 (F.B.). 


bai v. Anantrav (l) was doubted, it was 
still good law and that the suit of the 
plaintiffs was barred by limitation. 

This appeal involves an important 
question as to whether the decision in 
Radhabai v. Anantrav (l) is still good law 
or is to be considered to have been over¬ 
ruled by the decision of the Privy Council 
in Madhairao Wanian v. Raghnnath 
Venhatesh (2). In Radhabai v. Anant’ 
rav (1) it was held that in the absence of 
fraud and collusion, adverse possession for 
12 years during the lifetime of one holder 
of service watan lands is a bar to suc¬ 
ceeding holders. The alienation in Radha- 
hai’s case (l) was an absolute sale in 
favour of a stranger to the watan who 
held possession for a period of more than 
12 years after the death of the alienor 
during which time the alienee, who was 
a stranger to the family, was allowed by 
the successor of the alienor watandar to 
continue in undisturbed possession of the 
watan lands. In Madhavrao v. Raglni- 
nath (2) the alienation was a lease of 
permanent tenancy to a tenant of the 
watan. Their Lordships of the Privy 
Council in Madhavrao v. Raghnnath (2) 
observed (p. 264 of 50 I,A.): 

“A careful consideration of Sir Charles 
Sargent’s jud^jinent, as given at p. 210 of the 
report, shows that he was considering the ques¬ 
tion referred to the Full Bench from the point 
of view of the grantee having been a stranger to 
the watan. It is nob necessary for their Lord- 
ships to decide in this case whether the answer 
of the Full Bench, limited as it must have been 
to the case of a stranger to the watan, setting up 
as a defence, 12 years’ adverse possession, was 
or was not correct, although they are con¬ 
strained to sav that it is somewhat difficult to 
see how a stranger to a watan can acquire a 
title by adverse possession for 12 years of lands, 
the alienation of which was, in the interests of 
the State, prohibited.” 

Their Lordships further held that in 
the case before their Lordships the de¬ 
fence of 12 years’ adverse possession as 
permanent tenants was set up by per¬ 
sons who, and their predecessors-in-title, 
always claimed to be and were tenants 
of service watan lands, and in the opinion 
of their Lordships neither the defendants 
nor their predecessors-in-title could have 
acquired any title to a permanent tenancy 
in the lands by adverse possession as 
against the watandars from whom they 
held the lands. It appears from the facts 
in that case that Ramchandra, the father 
of the plaintiffs in that case, acknowledged 

(2) A.T.R. 1923 P.C. 205=74 I.C. 362=50 I.A. 

255=47 Bom. 798 (P.C.). 
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that Wainaii held the lands as a per¬ 
manent tenant. Their Lordships of the 
Privy Council af'reed with the view of 
the Hitjli Court that tliere had been two 
breaks in the alleged adverse possession 
within 12 years of t!ie death of Venkat- 
rao, but their Lordships did not base their 
conclusion on that fact. 

It is urged on behalf of the appellants, 
relying on the decision in the case of 
Vidya- Varuthi Thirtha v. Balusavii 
Ayi/ar (3), that the estates of successive 
watandars are life-estates and therefore 
there can be no adverse possession to the 
watan property. Tiieir Lordships of the 
Privy Council in Vidya Varuthi Thirtha 
V. Balusajyii Ayyar (3), observed (p. 327 
of 48 LA.): 

"According to the \vcll-5ettled law of India 
(apart from tlie question of necessity which 
does not here arise) a I^Iahant is incompetent 
to create any interest in respect of the mutt 
property to endure l>oyond his life. With re¬ 
gard to ■\Iahant ‘2, he was vested witli a power 
similarly limited. He permitted the plaintiil 
to continue in possession and received the rent 
during his life. The receipt of rent was with 
tlie knovilelgc which must he impute 1 to him 
that the tenancy creited l)y his predecessor 
ended with hi.s predecessor’s life, and ca?\ there¬ 
fore only he properly referable to a new tenancy 
created by himself. It was within his power to 
continue the tenancy during his life, and in 
these circumstances the proper inference is that 
it was so continued, and consequently the pos¬ 
session never became adverse until his death." 

Tlio case of Vidya Varuthi (3) rolatocl 
to an alienation by a pofinanent tenancy 
and did not relate to an absolute sale in 
favour of a stranger. It was hold with 
reference to Art. 134, Lirn. Act, that the 
endowments of a Hindu mutt are not 
“conveyed in trust,” nor is the head of a 
mutt a “trustee” wdth regard to them, 
and that even if this w*cre a specific trust 
which it is not, it would be ridiculous to 
hold that the rent reserved in the grant 
to jilaintiff 2 “was valuable considera¬ 
tion.” It was witli reference to the 
argument based on Art. 144, Lim. Act, 
that it was observed that Mahant 2 
permitted the plaintilT to continue in 
possession and received rent during his 
life and that the receipt of rent 
was properly referable to a new tenancy 
created by himself, and that it was 
within his power to continue the tonanoy 
and consequently the possession never 
became adverse. Similarly in MadhaV’ 
rao’s ease (2) Rainch andra, the father of 

(3) A.I.R. 1922 r.G. 123-G5 I.U. 1G1=48 I.A, 
302=44 Mad. 831 (P.C.). 
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the plaintiff, acknowledged that Waman 
held the lands as permanent tenant. These 
remarks would hardly apply to the case 
of an absolute sale of the property to a 
stranger to the watan In a later case, 
Kajuakhya Narayan Bingh v. Bam Eah- 
sha Singh (4), their Lordships of the 
Privy Council distinguished the cases of 
Maharaja of Jeyporc v. BuJemini Pat- 
tamadevi (5), Maharani Beni Pershad 
Koeri v. Dudh Nath Boy (6), Madhavrao 
Woman Saundalgekar v. Baghunath 
Venkatesh Deshpande (2) and Nainapillai 
Marakayar v. Bamanathan Chetiiar (7), 
on the ground that the predecessor-in- 
title of the plaintiff in that case did not 
recognize the heirs of the mukarraridars 
as his tenants from year to year which 
finding in itself distinguished the case 
from the abovementionod cases. 

In the case of Badhabai v. Anantrau 
(1) it was hold that, in the absence of 
fraud and collusion, judgment against 
one holder of service watan lands is rea 
judicata against a succeeding holder. In 
Madhavrao llariharrao v. Anusuyahai 
(8) the principle of the decision in Badha¬ 
bai V. Anantrav (l) was applied to the 
case of a saranjamdar on the principle 
enunciated by West, J., that a mode of 
devolution proscribed in particulai* cases 
did not make the property subject to it 
exempt from the effects of a judgment 
against the person in whom at the time 
the estate was vested, and it was further 
hold that the claim for payment of assess¬ 
ment w'as barred by limitation for neither 
a special mode of devolution nor an inca¬ 
pacity for alienation would prevent limi¬ 
tation from operating against an estate. 

The alienation in favour of the father 
of defendant 1 effected in the year 1876 
W'as invalid beyond the lifetime of the 
plaintiffs’ gi'andfathei* who died in the 
year 1891. The possession therefore of 
the dofondant's fatlior w’ould become ad¬ 
verse from the death of the plaintiffs’ 
grandfather, and the plaintiffs' father did 
not during his lifotimo take any steps to 
recover the property and died in the year 
1907. The possession therefore of the 

(1) A. I. R. 1923 P. C. 146=109 1. 0. 663=55 
I. A. 212=7 PAt. 649 (P.C.). 

(5) A. I. R. 1919 1\ C. 1 = 50 I. C. 631=46 
I. A. 109=42 Mad. 589 (P.C.). 

(6) [1899] 27 Cal. 156=26 I. A, 216=7 Sar. 
680 (P.C,). 

(7) A. 1. R. 1924 P. C. 65=82 I. 0, 226^51 
I. A. 83=47 Mad. 337 (P.O.), 

(8) [1916] 40 Born. 606=30 I, 0, 505. 
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d0f0ndant*s fathor was advei'S0 as against 
tho plaintiffs’ iathor and would be ad¬ 
verse also against tho plaintiffs. By the 
combined operation of Art. 144, Limita¬ 
tion Act and the definition of “plaintiff” 
in S. 2, 01. (8), Limitation Act, the plain¬ 
tiffs would be barred by the adverse pos¬ 
session of the defendants if the plaintiffs 
derived their right to sue from or through 
their father. 

The question therefore is whether a 
succeeding watandar claims under his 
predecessor. In Padappci v. Sioamirao 
(9) Lord Davey observed as follows 
(p. 561); 

“The appellant wa? born on 15fch September 
1848, and therefore attained his majority on 
15th September 1866. Kalova died in Novem¬ 
ber 1877. At her death therefore the appellant 
was not barred from asserting his original title 
aa heir of Bhujangapa. Baton 15th September 
1878, it would seem that he became barred and 
his title as son and heir of Bhujangapa was 
estinguished.’’ 

It would therefore follow that a suc¬ 
ceeding watandar derives his title as son 
and heir of the preceding watandar 
which is capable of being barred and ex¬ 
tinguished by adverse possession. In 
Padapa^s case (9) however the plaintiff, 
though his claim as heir and son of Bhu¬ 
jangapa was barred on account of the ad¬ 
verse possession of Kalova, was entitled 
to come in a^ the heir of Kalova, and it 
was held that although he was barred by 
limitation from recovering the land as 
heir of his father, from those claiming 
under Kalova, and consequently his title 
as watandar from his own birth was ex¬ 
tinguished, that circumstance did not 
alter the tenure. The lands remained 
watan and Kalova held possession as 
watandar, and therefore she could not 
make any alienation which would be 
valid against her own heir and though 
the right of Padapa, the’ appellant in that 
case, was extinguished by limitation, 
there was nothing to preclude him from 
asserting his title as Kalova’s heir. 

In Bama v. Shamrao (10) Sir Law¬ 
rence Jenkins observed as follows (p.l37); 

“The vie w that’a succeeding watandar claims 
under his predecessor appears to us to receive 
support from what was saidby.Lord Davey in. 
delivering the judgment of the Privy Council 
in Padapa v. Swamirao (9).“ 

Their Lordships of the Privy Council 
in Madharao V. Baghunath{2) have not 
overruled the decision of the Pull Bench 


in Eadhahai v. Anantrav (l). They how¬ 
ever expressed an opinion that it is diffi¬ 
cult to see how a stranger to a watan 
cm acquire a title by adverse possession 
for 12 years of lands, the alienation of 
which is, in the interest of the State, 
prohibited. Ss. 8, 9, 10, 11-A, 12 and 13,* 
Watan Act, sufficiently safeguard thej 
rights of the State, and the Collector can; 
assert the rights of the State at any time| 
irrespective of the question of limitation.j 
It has been held that the Collector’s ac-| 
tion under Ss. 8 to 13 is not subject to 
the law of limitation; see Shri Bal- 
hrishnaji Mahara'i v. Secy, of State (ll) 
and Chandra Naik v. Bahinahai (12). 
Similarly, in the case of a bhagdar, the 
law of limitation and adverse possession 
does not bar the Collector from taking, 
action under S. 3, Bhagdari Act: see DaZa 
v. Parag (13), JethahJmi v. Nathabhai 
(14), the Collector of Broach v. Desai 
Eaghunath (15) and Gulabbhai v. Bhag- 
van (-16). 

The decision of the Privy Council 
in Madhavrao v. Eaghunath (2) is 
confined to the case of a permanent 
tenancy claimed by a person who was the 
tenant of the watan land. It appears 
that the decision in Eadhabai v. Anant- 
rav (l) has not been overruled by the 
Privy Council. The consistent view of 
this Court has been that watan land is 
amenable to adverse possession as bet¬ 
ween private persons though the action 
of the Collector under Ss. 8 to 13 in the 
interest of the State is not barred by 
limitation. The decision of the Full Bench 
in Eadhabai v. Anantrav (l) has not 
been overruled by their Lordships of the 
Privy Council in Madhavrao v. Eaghu¬ 
nath (2), and the view that a succeeding 
watandar claims under his predecessor 
appears to receive support from the judg¬ 
ment of the Privy Council in Padapa v. 
Stoamirao (9). In the case of a perma¬ 
nent tenancy the landlord cannot take- 
steps, merely on account of the assertion 
of the tenant, to recover possession of the 
land; see the observations of Fawcett, J.,. 
in Juvansingji v. Bola Chhala (17). But 
in the case of an absolute sale we think 
the adverse possession begins to run from 

(11) [1892] P. J. 324^ 

(12) [1892] 17 Bom. 362. 

(13) [1902] 4 Bom. L. R. 797. • 

(U) [1904] 28 Bom. 399=6 Bom, L. R, 428. 


(9) [1900] 24 Bom. 556=27 I. A. 86=^2 Bom 
lu R. 548 (P.C.). 

(10) [1904] 7 Bom. L. R. 135. 


(15.) - [18831 T Bom. 546. 

(16) A. I. R. 1928 Bom. 377. 

(17) A. I. R. 1925 Bom. 890 


=911. 0. 272. 
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the death of the alienor, and if tlie suc¬ 
ceeding watandar fails to take steps to 
recover ])03session within 12 years, he is 
harred, and tlie succeeding watandars 
elaiining title as heirs of the previous 
.vatandar are similarly barred. I may 
refer itc this connexion to the observations 
in the case of Bahnji v. Nana (18) refer¬ 
red to in Gnntfiludgavfla v. Undracjavdati 
(19) (p. 537): 

‘‘No doul)t. if a conveyance by an lierelitaiT 
ofTiccr piirpoitcl to Kivc to the alienee .a greater 
ost th in one for tlie life of tlio alienor, the 
Court would, under the Regulation, have cut it 
down to an estate for liis life. The heir’s title 
to the lind would not accrue until the death of 
.1 ftho alienor), and the possession of tlie alic- 
)ieo would not he regarded as adverse to the 
lieir. inasintich as it would be a possession in 
no wise incotisisbont with his title so long as 
the incumbent d lived. But from the moment 
of d’.9 dcith, the possession would be adverse to 
and if B suffered 12 years from the event to 
elapse witliout bringing his suit to recover the 
1 ind, we tliink not only B himself but also B's 
heir would he barrel by the Limitation law ap- 
])licahle to this case. Act 14 of 1850. To hold 
^^therwise would ho to put an end to the law of 
limitation altogether as to watans appendont to 
hereditary otlices, a course which we do not see 
.inv valid ground for adopting.” 

We are therefore bound by fcbe Full 
l^encli decision in Jtadhabai v. Anantrav 
(1), wliicli has not l)een overruled by the 
Privy Council in Madbararnv v. liaghu- 
nath (2) and wo are not satisfied that the 
long course of decisions of this Court 
wliich appears to he consistent with the 
decision of the Privy Council in Padapa's 
<)ase (9), is in any way erroneous. We 
must therefore follow the ruling in 
lladhahaVs case (l) till it is finally over¬ 
ruled. 

Tt is unnecessary therefore to go into 
the question whether Ganu, one of the 
brothers of the plaintiffs, having died 
after attaining majority, his right is bar¬ 
red, and therefore the plaintitTs are not 
entitled to get tlie wiiole of the property 
on the assumption that their claim is 
within time. 

We would therefore confirm tlie decree 
of the lower appellate Court and dismiss 
the appeal with costs. 

Shingne, J. — Tlie plaint-lands are 
watan lands. PlaintilTs' grandfather 
Tatya had sold them on 16th April 1876, 
to Venkaji, defendant I’s father and a 
non-watandar by a sale-deed Ex. 22. Prior 
to that he Iiad been a mortgagee in pos¬ 
session of the same lands, \enkaji wont 

flH) [ISTfi] 1 Bom. 585 f.n. 

’ID) 11877] 1 Bom. 581. 


into possession as a mortgagee and con¬ 
tinued to be in -possession after his pur¬ 
chase. After his death defendant 1 was 
in possession of the lands till he sold them 
to defendant 2 by the sale-deed, Ex. 23, 
dated 12th January 1924. Defendant 2 
went into possession of the lands as the 
result of the sale. The terms of the 
sanad do not confer upon the watandar 
the right of alienating the lands without 
the sanction of Government. The lands 
are subject to the usual restriction as re¬ 
gards alienation. 

Plaintiffs’ grandfather died nearly 40 
years ago. Plaintiffs’ father died on 29th 
April 1907. He had never objected to 
the sale to Venkaji. He had five sons, 
one of whom Dhyanu was given in adop¬ 
tion in another family in 1899. The 
eldest son, Ganu by name, attained majo¬ 
rity in about 1910, and died on 13th 
March 1917. 

In December 1917, Dnyanu applied to 
the Collector on behalf of all the present 
plaintiiTs to get back the plaint lands 
from defendant 1. The Collector asked 
him to apply to the Prant Officer. There¬ 
upon Dnyanu applied to the Prant Offi¬ 
cer on 6th April 1918. The application 
was rejected on 26th October 1918. 
PlaintitTs brought this suit on 15th April 
1924, to recover possession of the pro¬ 
perty alienated by their grandfather 
Tatya. 

The defendants contended that as plain¬ 
tiffs’ father had taken no steps to re¬ 
cover possession of the plaint property 
the present suit was time barred. They 
relied on the Full Bench case of Radha- 
bai V. Anantrav (l). Plaintiffs relied on 
the Privy Council case of Mddhavrao 
]Vmnan Saundalgehar v. Raglmnath 
Venkatesh Deshpande (2) and contended 
that Radhabais case (l) was no longer 
good law and that therefore the suit 
could not be properly held as time 
barred. 

Mr. Kumthekar, the Joint Subordinate 
Judge, who first tried the case held that 
the Privy Council case did not overrule 
the decision in Radhabai's case (l) on 
the point under consideration, and fol¬ 
lowing the decision in the latter case 
held that the suit was time barred and 
dismissed the suit. On appeal the 
learned Assistant Judge who heard the 
appeal sot aside the decree and framed 
issues, leaving it open to the Court cf 
first instance to frame other issues aud 
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lemanded th© case. The learned Assis- 
^ tant Judge did not record any finding 
on merits. He however indicated his 
doubt as to whether in the light of the 
observations of the Privy Council in 
Madhavrao's case (2) the decision in 
Hadhabai's case should be followed. 


On remand Mr. Patil the Subordinate 
Judge who heard -the case supposed 
that the order of the Assistant Judge in¬ 
volved a finding that the decision in 
Eadhabais case (1) was not applicable 
to this case and held that the suit was 
not barred by time and allowed the suit. 
Defendant 2 appealed. The learned Dis¬ 
trict Judge held that the present case 
was fully covered by the ruling in 
Endliabais case (l) which was still 
good law and threw out the claim as 
time barred.* Plaintiffs thereupon pre¬ 
ferred this second appeal. 


Mr. Koyajee for the appellants argued 
that a watandar has only a life-interest 
in the watan which is incapable of being 
alienated beyond his natural life to a 
person who is not a watandar of the 
same watan, that the rights of the suc¬ 
cessors to the watan come into existence 
at every fresh succession, that the title 
of a stranger as against each fresh suc¬ 
cessor may be validated by adverse pos¬ 
session of twelve years as against the 
then holder, but that the very nature of 
the estate prevents the bar of adverse 
possession against one holder from ope¬ 
rating as 'a bar against his successor, 
whose rights spring into existence on the 
. death of the previous holder. Mr, Koya¬ 
jee further contended that Eadhabat s 
case (l) was no longer good law having 
regard to the observations of their Lord- 
ships of the Privy Council in the case of 
Madh'ivrao Wam%n Sawnd%lgel<,%r (2) 
referred to above. 


The point raised is of considerable 
importance. To decide the contention 
raised by Mr. Koyajee, it is first neces¬ 
sary to consider the relevant facts in 
Eddhahai s case. 'In that case the plain¬ 
tiff sued for the recovery of certain 
lands from the defendants on the ground 
that they were the service watan pro¬ 
perty of the plaintiff’s family-. The de¬ 
fendants claimed to bo in possession of 
the lands under a grant to them by the 
plaintiff’s grandfather iif 1838.. The 
plaintiff denied that any such grant was 
made and contended that even if it was 


his grandfather had no authority to make 
a grant of the family watan beyond his 
lifetime which terminated in 18G0 and 
that his (plaintiff’s) father had no autho¬ 
rity to allow the lands to continue in 
defendants' possession. Plaintiff dated 
his cause of action in the month of 
February 1876 when his father died. 
Plaintiff’s father had brought a suit 
in 1860-61 in the Mamlatdar’s Court 
to oust defendant I’s father from 
the suit lands but had failed both 
in the Court of the Mamlatdar and in 
that of the Collector. Thereafter he 
had instituted a civil suit for the re¬ 
covery of the lands but bad failed on 
the ground that the suit was barred by 
the law of limitation. The decree wa& 
confirmed on appeal. On these facts 
so far as the point of limitation went, 
the Full Bench held that in the absence' 
of fraud and collusion adverse possession 
for twelve years during the* lifetime of 
one holder of service watan lands is a 
bar to succeeding holders and the suit, 
was held as time barred. West, J., re¬ 
garded th© succeeding holder as taking, 
as heir of his predecessor and although 
Sir Charles Sargent arrived ,at his con¬ 
clusion by a different process of reason¬ 
ing the learned Chief Justice considered 
that the succeeding holder was barred 
because the predecessor fully repre¬ 
sented the watan. 

The same point arose in a subsequent 
case. In Eama v. Shamrao (lO) the 
plaintiffs sued in 1900 to recover posses¬ 
sion of watan lands from the defen¬ 
dants. Plaintiff’s grandfather Eam- 
chandra had alienated the lands in 1871 
and died in 1876 and was succeeded by 
his son Ganesh who died in 1883, leaving 
the plaintiffs, his sons, as his heirs. The 
defendants contended that the suit, 
was time barred. Sir Lawrence Jen¬ 
kins, C, J.. held that the mere fact, 
that Ganesh was not out of possession 
for the full period of twelve years did 
not distinguish the cafse from the princi¬ 
ple involved in Eadhabui v. A7icint) dV" 
(1) and that the time during which ad¬ 
verse possession ran against him must, 
be taken into account with the result 
that'there was no stopping that time by 
reason of the minority of the plaintiffs. 
It was contended for the plaintiffs that, 
the property being watan property the 
interests of the several holders were a. 
succession of life or limited estates.- 



I 


) Bombay 

Rut Sir Ljawrence Jenkins 
(p. 137): 

“The view that a succeeding watanclar 
claims under his predecessor, appears to us to 
receive support from what was said l\v Lord 
Davey in delivering the judgment of the I’rivy 
Co'im il in Padapj v. Swaniirao (9).'* ^ 

In the aforesaid case of Padapa v. 
Hwamirno (9) tlie facts were as fol¬ 
lows. One Bhnjangrao a watandar died 
in 1817. He loft two widows by name 
Kalova and Ramova. Ramova was the 
junior widow and she was the mother 
of the I'laintiff in the suit. Plaintiff 
was lorn after his father’s death on 
I5th fieptember 1848. Before his birth 
the revenue authorities had placed the 
estate under soriuostration and'it so re¬ 
mained until on the petition of Kalova; 
-her right to the watan estate was con¬ 
firmed and the estate was made over to 
her in 1865. On 15th September 1865 
Kalova executed a mortgage of two vil¬ 
lages a part of w'atan property in favour 
of one Shrinivas. Plaintiff was a minor 
at the date of the mortgage. Litigation 
ensued between Kalova and Srinivas 
with the result that on Slst August 1875 
Srinivas was placed in possession of the 
property anfl he was in possession at 
Kalova’s death which took place in 
Novo'nhor 1877. On 16th August 1887 
plaintiff sued the sons of Srinivas for a 
declaration that the villages in suit be¬ 
ing in the nature of watan property the 
mortgage was not binding after the 
death of Kalova and asked for ])033es- 
sion. One of the defences raised for 
the defendants to the suit was that 
Kalova’s possession and their own pos¬ 
session under a title derived from 
her had been adverse and so the 
suit was barred by limitation. The 
High Court held that the property was 
watan and prima facie the ])laintiff (if 
successor to Kalova) was entitled to re¬ 
cover the lands free from any mortgage 
executed by his predecessor hut hold that 
Kalova was not the incumbent of the 
watan and the plaintiff was not her suc¬ 
cessor as watandar. The High Court 
also hold that ho was the watandar from 
the date of his birth and Kalova was a 
trespasser and that his title to recover 
the lands free from any incumbrances 
on the ground that ho was the watandar 
had boon lost by limitation. The High 
Court observed that the plaintiff was the 
heir of Kalova but in that character his 
only right was to redeem Kalova’s mort- 
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gage. Their Lordships of the Privy 
Council held that Kalova held the watan 
as watandar and conseciuently she could 
not make any alienation which would be 
void against her own heir. In the end 
it was held that as there was nothing to 
preclude the plaintiff from asserting his 
title as Kalova’s heir the mortgage was 
void and his claim to possession was de¬ 
creed. The plaintiff it will thus bo seen 
succeeded in getting property as the heir 
of Kalova the previous watandar but the 
remarks in connexion with his title as 
heir of Bhujangrao are very important. 
Their Lordships observed (p. 561): 

“It may bo useful to recapitulate the male* 
rial dates in the case. The appolLnt was born 
on 1.5th September 1848, and therefore attained 
his majority on I5th Soptembor 1866. Kalova 
died in November 1877. At her death there¬ 
fore the appellant was not barred from assert¬ 
ing his original title as heir of Bhujaugapa. 
But on 15th September 1878 it would seem 
that ho l)ecamo barred and his title as son and 
heir of Bhujangapa was extinguished.** 

These observations are consistent with 
the decision in Radhabais case. 

Whatever may be the limited power 
of a watandar to alienate watan pro¬ 
perty without the sanction of Govern¬ 
ment it is clear from the observations of 
Sir Charles Sargent in Badhabais case 
(l) that the watandar for the time be¬ 
ing represents the estate. It is also 
clear from the observations of West, J. 
in RadhabaPs case (l) and those of Sir 
Lawrence Jenkins in the case of Rama 
V. (lO) that the succeed¬ 

ing watandar takes as heir of his 
predecessor, and as observed by Sir Law- ^ 
ronco Jenkins in the latter case the view 
that a succeeding xvatandar claims under 
his i)rodecessor appears to receive sup¬ 
port from the remarks of Lord Davey in 
the case of Padapa v. Swaniirao (9), In 
Madhavrao Hariharrao v. 

(8) a suit by a saranjamdar of an an¬ 
cestral hereditary saranjam was held 
barred by res judicata owing to a pre¬ 
vious decision between his predecessors 
and the predocessor-in-title of the de¬ 
fendant. The suit was also held as 
time barred. The learned Chief Justice 
Sir Basil Scott observed (p. 612): 

“ . . . for the purposog of S. 11, Civil P* C., 
ho (plaintiff) claims 'uudor tho previous 
holder and is litigating under the same title 
as did tho previous holder iu 1888. That 
conclusion arri^d at upon the words of the 
saranjam rules, is in accordance with tho 
conclusion of the Full Bench of this Court 
iu V. ^nanfreo Bhagvant (1) in the 


TUKA V. GanU (Shingne, J.) 
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fiiialogoiis case of watan estates. For once it is 
established that the present saranjam holder 
obtains recognition by reason of his title by in¬ 
heritance there is no distinction between the 
•two cases : the general principle stated by West, 
J., at p. 224 is that a mode of devolution pres¬ 
cribed in particular cases does not make the 
property subject to it exempt from the effects of 
a judgment against the person in whom at the 
iime the estate is vested.... The claim therefore 
for payment of assessment is barred by limita- 
"tion, for neither a special mode of devolution 
nor an incapacity for alienation will prevent 
limitation from operating against an estate." 

Heaton, J., agreed with the view. It 
is important to note that unlike watan 
property, on the death of a saranjamdar, 
the estate is formally resumed and re¬ 
granted to the successor. In Vaithialinga 
Mudaliar v. Srirangath Aymi (20), it 
was held that a Hindu widow represents 
the estate in suits brought by or against 
her for possession of that estate or any 
part of it and that she and the reversion¬ 
ary heirs of the estate are bound by 
any final decree of Court, duly and pro¬ 
perly obtained, after fair trial and free 
from any collusion or fraud. This ruling 
-was approved of in Jaggo Bai v. Utsava 
\Lal (21). I therefore hold that there is 
jno substance in the contention that the 
nature of a watan estate prevents the bar 
t(if adverse possession against one holder 
[of a watan from operating as a bar 
lagainst the succeeding watandar. Consi- 
Idered thus, the authority of the decision 
jin Eadhabai's case (l) remains unshaken 
land the principle laid down in the case 
has been uniformly accepted in the deci¬ 
sions mentioned above. 

In Madhavrao Varnan v. Baghunatli 
Venkatesh (2) their Lordships of the 
Privy Council had occasion to consider 
Badhahais case (l). The case was one 
■of a permanent tenancy created by one 
Tenkatrao, grandfather of the plaintiff to 
the suit, in favour of the predecessor-in¬ 
title of the defendants to the suit, and on 
Tenkatrao’s death, which took place in 
1864, his son Eamchandra had for some 
time accepted the stipulated rent from 
Appaji, the son of the original lessee. 
Eamchandra died on 29th October 1902, 
and his sons (the plaintiffs), who had de- 
tclined to receive the rent, filed on 22nd 
October 1914 a suit to recover possession 
*of the lands. The trial Judge was of 
opinion that the plaintiffs’ claim for 

(20) A. I. R. 1925 P. C. 249=92 I. 0. 85= 
52 1. A. 322=48 Mad. 883 (P.C.). 

<21) A. I. R. 1929 P. G. 160=117 I. C. 498=56 
I. A. 267=51 All, 439 (P.C.). 


possession was time barred. On appeal 
the High Court decreed plaintiffs' claim 
for the following reasons (p. 261 of 50 

J. A.) : 

" It appears to us thorelore • that the defen¬ 
dants cannot, on a review of the occurrences 
during the lifetime of the plaintiff's father 
(Ramchandra), contend that there has been 
anv continuous adverse possession for 12 years 
until the plaintiffs’ father's death in 1902, 
which would entitle them to claim to occupy 
the land in suit as permanent tenants. It is 
not disputed that since 190-2 the plaintiffs de¬ 
clined to acccjit rent from the defendants, and 
that their suit has been filed within 12 years of 
their father’s death." 

The persons claiming to be permanent 
tenants went in appeal to His Majesty 
in Council but failed. Their Lordships 
observed as follows (p. 261 of 50 I. ^4.) : 

‘‘ The appeal was heard by Sir Basil Scott, 
C. J.. and Havward, J. Those learned Judges 
stated that : The only question which really 

arises in this appeal is whether the defendants 
can claim to have established a right to a 
permanent tenancy by adverse possession." They 
held that adverse possession commenced to ruji 
on the death of Venkatrao, but they referred to 
the agreement of 17th January 1872 , , . . they 
decided that it was impossible to hold that ad¬ 
verse possession in favour of ths person claim¬ 
ing to be a permanent lessee continued to run 
after that agreement. If that decision were 
correct, as to which it is not necessary for their 
Lordships to express any opinion, Appaji and 
hisson.Waman were not holding adversely 
from January 1872, until 1894. Those learned 
Judges also held, and their Lordships think 
rightly, that there had been two breaks in the 
alleged adverse possession within 12 years of 
the death of Venkatrao, but they do not base 
the advice which they will give to His Majesty 
upon that fact.” 

Their Lordships then concluded (p. 264 
of 50 J. A.): 

“ In the present case the defence of 12 years’ 
adverse possession as permanent tenants is set 
up by persons who, and their predecessors in title 
always claimed to be and were tenants of sor- 
vice watan lands, and in the oninion of their 
Lordships neither the defendants nor their 
predecessors-in-title could have acquired any 
title to a permanent tenancy in the lands by 
adverse possession as against the watanclars 
from whom thev held the lands." 

In the course of the judgment their 
Lordships first distinguished the case 
from the case of Badhabai (l) by remark¬ 
ing that the latter case was not one of 
an alienation by a lease of a permanent 
tenancy to a tenant of a watan, but was 
a case of a sale and an absolute assign¬ 
ment to a stranger to the watan followed 
by possession for a period of twelve years 
after the death of the grantor, during 
which the stranger assignee was allowed 
by the successors of the watandar grantor 
to continue in undisturbed possession of 
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the watan lands. It was observed in the 
judgment (p. 204 of 50 

“ A 0.1 refill con^^ideration of Sir Chnrles o^ir* 
gent’f^ jiKlgniont as given in lindhahai v. Annul- 
r.7e ( 1 ) shows thafhe was considering the ques¬ 
tion referred to tlic Full Bench from tlic point 
of view of the grantee having been a stranger to 
tlic watan. It is not necessary for their Lord- 
phi[>s to decide in this case whether the answer 
of-thc Full Bench, limited as it must have hecu 
to the case of a stranger to the watan, setting 
up as a defence, Pi years’ adverse possession, 
was or was not correct, altliovigh they aic con¬ 
strained to say that it is somewhat difticult to 
sec liow a stranger to a watan can acquire a 
{itic hy adverse possession for li years of lands, 
the alienation of which was, in the interests of 
the Stale, prohibited.” 

This decision was followed in the case 
of Vifihnu V. Tukaram (22). where it was 
held that even if a permanent tenant can 
acquire a right of hxity of rent as against 
the immediate holder of the watan by 
adverse possession, it will not prevail 
against the next Itolder. 

It is thus clear that in Madhavrao's 
case (2) their Lordships of the Privy 
Council were considering a case of a per¬ 
manent tenancy created in favour of a 
tenant of the watan and distinguished 
Badhabai's case (l) on tlie ground that 
it related to the case of a sale to a 
stranger, so that so far as the case of an 
;alienation to a stranger goes, the autho¬ 
rity of the case of liodhabni (l) has 
!not been shaken, except so far as it may 
he affected hy the observations in the 
paragraph cited above. ^Yith regard to 
jthese observations, it must be said yvith 
ii'espect that so far as the interest of the 
State is concerned, the Hereditary Othces 
!Act contains adequate provision : vide 
iSs. 9, 10, 11, 11-A and 12 (a) of the Act, 
and it has been held that the State can 
intervene at any time w'ithout being 
affected by the (piestion of limitation ; 
vide Chandra Naik v. Bahinahai (12). 
It may be noted that, so far as the pre¬ 
sent case goes, the fact of the alienation 
was known to the revenue authorities 
who had decided to allow the alienation 
to stand. 

The above decisions will make the fol¬ 
lowing points clear: 

(a) That the decision of the Privy Coun¬ 
cil in Madhavrao v. Baghunatli (2) 
relates to the case of a permanent ten¬ 
ancy of watan lands created in favour of 
a person who was the tenant of the lands 
at tiio date of the lease. 

(22) A. I. I?. 1C25 Born. 375=87 I. C. 779=49 
Bom. 520. 


(h) That the alienation in Eadhahais 
case (l) was an absolute one and in 

favour of a stranger. 

(c) Tiiat it has been uniformly held byf 
the High Court of Bombay that a succeed¬ 
ing watandar claims under his predeces¬ 
sor and the observations of their Lord- 
ships of the Privy Council in Padapas 
case (9) quoted towards the end of para. 8 
of this judgment, also bear out the same 
view. 

(d) That in case the State is inclined tot 
intervene to set aside an unauthorized! 
alienation, the State can do so irrespec-| 
tive of the law of limitation for suit. 

If so, we are bound by the decision in 
liadhabai s case (l), which is not over¬ 
ruled by the Privy Council in Aladhairao 
V. liaghinialh (2). 

Mr. Koyajee referred to the Privy 
Council decision in VidyaVarnthi Ihir- 
tha V. Balusami Ayyar (3), in which it 
was held that the lessee from a Mahant 
cannot be said to hold adversely until 
after the death of the Mahant who 
granted the lease and that if the Mahant’s 
successor permits the lessee to continue 
in possession and receives the rent during 
his lifetime, that can only be properly 
referable to a new tenancy created by 
himself and the lessee’s possession doe% 
not become adverse until the successor’s 
death. But the decision does not touch 
the point we have in the present case^ 
for we know' that in this case the plain- 
titl’s father did not acquiesce in the sale. 
Moreover, Vidya Variithi’s case (3) related 
to an alienation of the nature of a perma¬ 
nent tenancy. It may bo noted that it 
has been held that if the grant of a per¬ 
manent lease by a Mahant has been 
aflirmed by a judgment, the judgment 
will operate as res judicata and the suc¬ 
ceeding Maliant will be bound by it : 
Maharanee Shibessouree Debia v. Afo- 
thooranath Achario (23) and Prosunno 
Kuynari Debya v. Golab Chand Baboo 
(24). 

I am fully conscious of the responsibi 
lity attaching to us to observe the in¬ 
junction laid upon the Courts in India by 
their Loi'dships’ remarks in Mata Prasad. 
V. Nageshar Sahai (25), against question¬ 
ing any principle^ enunciated by tha 

' (23) [18G9] 13 M.'l. A. 270=13 W. rV' 18=2 
Sar. 528 (P.C,). 

(24) [1875] 2 I. A. 145=23 W.R. 253=4 Beng* 

I.. B. 450=3 Sar. 449 (P.C.). 

(25) A. T. B. 1925 P. C. 272-91 I. C. 370=52 
I. A. 898=47 All. 883 (P.O.). 
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Board, but their Lordships’ observations 
in the case concede to the Courts in 
India the right to examine the facts of a 
case to see how far the principle on 
which stress is laid applies to the facts 
of the particular case. On a careful con¬ 
sideration of the facts in the present 
case and of the observations of their 
Lordships in the case of Madhavrao v. 
Baghunath (2), I respectfully agree with 
the view of the Full Bench in Badhahats 
case (l). I agree with my learned brother 
in dismissing the appeal with costs. 

R.M./r.k. Appeal dismissed. 
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Beaumont, C. J., and Blackwell, J. 

Narsidas Jekisondas —Defendant 1— 
Appellant. 

V. 

Bavishankar Prahhashanhar Q>nd ano 
iher Plaintiffs—Respondents. 

Appeal No. 34 of 1929, Decided on 22n( 
August 1930, from decree of Mirza, J, 
in Suit No. 1611 of 1927. 

(a) Evidence Act (1872), Ss. 6S (c) an< 
b6, rrovito—Document of title not producei 
by party possessing it after notice—Part; 
giving notice is entitled to give seconder; 
evidence of the document. 

^ Where a document of title which is in posses 
Sion of a party is not produced bv him afte 
notice to produce the same, the party givim 
notice is entitled to give secondary evidence o 
the document under S. 65 (c) and S. 66, Pro 

.1 » ^ / CP34C1;P35 01 

(b) Civil P. c. (1908), S. 92—To brim 

p. 92 into operation, there must be suit alleg 
ing breach of express or constructive trus 
for public purposes of a charitable or reli 
gious nature, and direction of Court must bj 
necessary for administration of the trust. 

In order to bring S. 92 into operation then 
must be first of all a suit alleging a breach o 
some express or constructive trust created foi 
public purposes of a charitable or religious 
nature or the direction of the Court must bi 
deemed necessary for the administration of am 
such trust. A suit praying for any of the re^ 

instituted 

in accoidance with the provisions of S. 92. ^ 

claim therefore alleging breach of a construc¬ 
tive trust for religious purposes and asking foi 
accounts falls directly under S. 92 (l) andean- 

sanction of tht 
r « 1928 P.C. 16 and A. 

^ on.[P 35 C 2 ; P 36 C 1 ' 

mini J public U anele^ 

, IV 'Whether temple has beer 
dedicated to public or not—Religious Endow 

menct 

% 

Long user by the public is one of the elements 
to be considered in determining whether s 
temple has been dedicated to the public or not : 
^0 Bom. 612 ; 23 Bom. 659 and A.T.R. 1923 Cal 
142, Ref. [-p 3 y Q 
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Coliman and J. H. Vakeel —for Appel¬ 
lant. 

d/. V. Desai and K. Vakil~iov 
Respondents. 

Beaumont, C. J.—A preliminary ques¬ 
tion arises in this case as to whether the 
document. Ex. A, is admissible in evi¬ 
dence. Ex. A is a certified copy of a 
document which is in the possession of 
the Collector of Bombay. The document, 
of which Ex. A is a copy is a convey¬ 
ance dated 6th August 1838, of a pro¬ 
perty which now belongs to defendant 1. 
There is no question that the certified 
copy is a correct copy. The question is 
whether the document of which it is a 
copy, namely, the copy in the possession 
of ihe Collector, is properly admissible in 
evidence of the original document. 

Under Regulation 9 of 1827 it is pro¬ 
vided in Cl. 2, S. 5, that : 

“ a separate book to be called “the Book of 
Entries” shall be kept for each of the two regis¬ 
ters in the form contained in appendix C.” 

That is a form of register for register¬ 
ing the particulars of the document re¬ 
lating to immovable property, and various 
particulars have to be entered in that. 
Then Cl. 4, S. 5, provides that : 

“ The deeds and writing presented for registry 
shall be copied at full length into the proper 
register, in the order in which they stand in 
the Books of Entries, and the copies shall be 
carefully compared with the original, and be 

attested by the signature of the Superinten¬ 
dent.” 

Then Cl. 7 provides that*: 

. original deed, or other writing, after 
being registered, shall be returned to the owner 
or the person who presented it, who shall sign a 
receipt for it, on the margin of the entry, in the 
Book of Entries.” 

• Under that provision the Collector had 
a duty, when this document was presented 
to him, to make a full and accurate copy 
of it in his book, and the Collector’s book 
which is produced is therefore I think 
good secondary evidence of the original 
document provided secondary evidence 
could be admitted at all. 

Under the Evidence Act, S. 65, 
it is provided that secondary evidence 
may be given of the existence, condition 
or contents of a document in the follow¬ 
ing cases : 

“(a) When the original is shown or appears to 
be in the possession or power—of the person 
against whom the document is sought to bo 
proved.” 

Then by S. 66, leaving out immaterial 
parts, it is provided that ; 

the party proposing to give such secondary 
evidence has previously given to the party in 
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\v}iosc possession or power tlie docninent is, or 
to his attorney or ple.ader. such notice to pro¬ 
duce it as is prcsrrilicd hy law ; and if no notice 
is prescribed by law, then such notice as the 
Court considers reasonable under the circum¬ 
stances of the case.” 

So that to hrinf^ the case within S. 65 
(a) notice to ]H-otluce must be f»iven under 
8. 66. Then there are other sub-clauses 
of 8. 65, jiavticularly (c). which ])rovides: 

“ When tlie oriRinal has been destroyed or 
lost, or when tlie party offering evidence of its 
contents cannot, for any other reason not aris¬ 
ing from his own defavilt or neglect, produce it 
in reasonable time.” 

For the purposes of tliat subsection, 
notice to produce is not necessary. 

Now, the document in question in this 
case, tliat is to say, tlie original document 
of 6th August 1838, is a document of title 
relating to defendant I's property, and 
prinia facie it would be in the possession 
of the defendant, or would have been at 
some time in his possession and would be 
included in his aflidavit of documents. 
He made an aflidavit of documents dis¬ 
closing title-deeds going back to 1859. 
But he did not disclose this document. 
He was given, on 28th February 1929, a 
notice to produce the title-deeds relating 
to tlie iniinovahlo property, they being 
described.^! including those prior to the 
year 1859. It may he doubted if tliafc 
notice brings the case within 8. 65 (a), 
hut it seems to mo that by giving that 
notice the plaintilTs had done really all 
that they could do in order to bring the 
case within S. 65 (c). 

They had given a notice to the person 
in whoso possession or power prima facie 
these title-deeds would be to produce 
them, and that jicrson liad not produced 
them. I don’t know what else the plain¬ 
tiffs could have done to entitle them to 
give secondary evidence, and that being 
so, 1 think that w'o must presume that 
the original had been lost or destroyed, 
or at any rate that the plaintilTs have not 
been able to produce it for some reason 
,not arising from their own fault. I 
lagrce therefore with the loarnod Judge 
that Ex. A is admissible in evidence. 

Blackwell, J. —I agree. Mr. Coltman 
has contended that the notice to produce 
is not a good notice, in so far as it is a 
notice to produce some document which 
is not rolorrejl to in the other jiarty's 
aflidavit of documents as being in his 
possession or power as was the case with 
Ex. A. In my opinion this contention 
of Mr. Coltman is right so far as regards 
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S. 65 (a), Evidence Act, That refers to 
cases where the original document is 
shown or a^ipears to be in the possession or 
power of the iierson legally bound to pro¬ 
duce it. In so far as the notice to produce 
was a notice to produce a document 
which ' the other party had sworn not to 
be in his possession or power, I do not 
think it can be relied upon as justifying 
the giving of secondary evidence under 
the first part of S. 65. 

Another question however arises as 
regards S. 65 (c), and also as regards Ss. 

66 (2) to the i>roviso, which says that : 

” such notice rliall not be required in order 
to render secondary evidence admissible in any 
of the following eases, namely, 

“ (*2) when, from the nature of the case, the 
adverse party must know that he will be re¬ 
quired to produce it.” 

Now. there had been a controversy 
raised in the course of these proceedings 
as to whether or not the particular title- 
deeds, of which Ex. A is copy, was or was 
not in the possession or power of defen¬ 
dant 1. It appears from Ex. 1, which is 
a passage in para. 3 of plaintiffs’ affidavit 
dated 29th August 1927, that the plain¬ 
tiffs had there alleged that defendant 1 
had deliberately suppressed the title-deeds 
relating to his property prior to 1868. 
It is quite true that there had been no 
application for a further and bettor affi¬ 
davit of documents, hut in the notice to 
})roduce, clear intimation had been con- 
v'oyod to defendant 1 that he was required 
to produce the title-deeds of a date 
earlier than those which ho had admitted 
to bo in his possession or power in his 
aflidavit of documents. Although that 
notice to produce, in my opinion, cannot 
be relied upon as a notice to produce the 
title-deeds of which Ex. A is a copy so as 
to bring into operation S. 65 (a), I think 
that it is of material importance for the 
purpose of considering whether secondary 
evidence may not ho admissible under 
Ss. 65 (o) coupled with proviso (2) to S. 66. 
Both from Ex. 1 and the document pur¬ 
porting to ho a notice to produce the title- 
deeds in question, it seouts to mo clear 
that defendant 1 must have known that 
ho was required hy the plaintiffs to pro¬ 
duce this document. Ho did not produce 
it. The plaintiff's would have no means 
whatever of ascertaining in whose cus¬ 
tody or control tliis document was, if it 
was not in the possession or power of 
defendant 1. In those ciroumstanoes, I 
think the reasonable presumption is that 
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the document had been either destroyed 


or lost. Quite apart from that, it seems 
to me that the steps taken by the plain¬ 
tiffs in intimating to defendant 1 that 
they required him to produce the docu¬ 
ment show that they were not able to 
produce it themselves, and the fact that 
the plaintiffs could not, in my opinion, 
possibly know in whose custody the docu¬ 
ment was if it was not in the custody of 
defendant 1, warrants the inference that 
their inability to produce it was not 
occasioned by any default or neglect of 
their own. In my opinion, they have 
taken such steps as they could, namely, 
by calling upon the opposite party, in 
whose custody it would naturally be, to 
iproduce it. The original not having been 
produced, I think that secondary evi¬ 
dence of its contents is admissible having 
regard to sub-para, (2) of the proviso to 
S. 66 and to S. 65 (c), Evidence Act. 

The appeal was than heard on the 
merits, and the following judgments were 
delivered. 

Beaumont, C. J. —This is an ap¬ 
peal from the decision of Mirza, J. 
Issue 1 is whether the suit as framed 
is maintainable, and Issue 2 is whe¬ 
ther the temple in suit has been dedi¬ 
cated in trust for public purposes of a 
religious nature, as alleged in para. 2 of 
the plaint. Those two issues the learned 
Judge answered in the affirmative. 
Issue 1, as to whether the suit, as 
framed, is maintainable, was argued as a 
preliminary point, but we decided, what¬ 
ever-might be our view about that, to 
hear the appeal out, so that if this case 
was taken to the Privy Council, the 
.Board would be seized of the whole 
matter and would be able to dispose of 
the whole matter and not merely of the 
preliminary point. But I will deal first 
■with this preliminary point. 

That question depends upon whether 
this case falls within S. 92, Civil 
P. C., the provisions of which have ad¬ 
mittedly not been complied with. S. 92 
provides that in the case of any alleged 
breach of any express or constructive 
trust created for public purposes of a 
charitable or religious nature, or where 
the direction of the Court is deemed 
necessary for the administration of any 
such trust, the Advocate-General or two 
or more persons having an interest in the 
trust and having obtained the consent in 
writing of the Advocate-General, may 


institute a suit asking for certain specific 
relief which is stated in eight sub-heads. 
So that in order to bring that section into 
operation you must have, first of all, a 
suit alleging a breach of some express or 
constructive trust created for pul)lic pur¬ 
poses of a charitable or religious nature, 
or you must deem the direction of the 
Court necessary for the administration of 
any such trust. If either of those condi¬ 
tions is fulfilled, and you file a suit ask¬ 
ing for any of the specific relief men¬ 
tioned in the sub-heads, then your case 
falls within sub-S. (l), S. 92, and sub-S. 2 
provides : 

“ Save as provided by the Religious Endow¬ 
ments Act, of 1863, no suit claiming any of the 
reliefs specified in sub-S. (l) shall bo instituted 
in respect of any such trust as is therein re¬ 
ferred to except in conformity with the provi¬ 
sions of that subsection.” 

So that, once you get a suit within 
sub-S. (1), it must be instituted as provi¬ 
ded in that subsection; otherwise, it does 
not lie. 

Now, in construing S. 92 there are 
some authorities which assist. It has 
been held by the Privy Council in AbeJur 
Rahim v. Abu Mahomed (l), first of all, 
that the general words in sub-head (h) of 
sub-S. (l) “granting such further or other 
relief as the nature of the case may re¬ 
quire,” must be construed ejusdem generis 
to the other sub-heads, and that the words 
do not cover any further or other relief 
which might naturally be required in a 
case of the class specified in the body of 
S. 92. It has also been held that S. 92 
does not apply to the case of actions or 
suits relating to charities which are 
brought against third persons, i.e,, to the 
case of a trustee for a charity bringing a 
suit to recover property belonging to the 
charity. But if the relief is claimed 
against persons who are constructive 
trustees, who have intermeddled with the 
charitable property and made themselves 
trustees, then the action is within the 
section. Authority for that is to be found 
in Narayan v. Vasudeo (2). It has, I 
think, also been held in the case to which 
I have referred, Abdur Rahim v. Abtt> 
Mahomed (l), that if any of the relief] 
claimed in the suit falls within any of 
the sub-heads of S. 92 (l), then the suit 
is within the section. Their Lordships 
stated at the bottom of p. 781: 

(1) A.I.R. 1928 P.C. 16^108 I.C. 361=55 I A 

96=55 C.al, 519 (P.C.). ' ‘ 

(2) A.I.R. 1924 Bom. 518=86 I.C. 490. 
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“The conclusion is that, inasmuch as the 
suit out of which this appcil arises did not 
claim any sucli relief as is specified in sub- 
S. (1), S. 1)2. that section was no bar to the 
maintainability of the suit without the sanction 
of the Advocatc'Clcneral and in the Court of the 
Subordinate Judpo.” 

I think it follows from that passage 
and the earlier part of their Lordships’ 
judgment that tlio view of their Lord- 
shii)s was. t hat if any part of the relief 
claimed fell within the sub-heads in sub- 
S. (1). tlien iho suit would not lie. 

Now, l)earing those principles in mind, 
one has to look at the plaint in this case. 
Paragrapli 1 states: ■ 

“The plaintiffs are the pujaris of a temple of 
Shri Maliadco situate &c.“ 

Paragrai)h 2 states: 

“The said temple has been dedicated to trust 
for public purposes of a religions nature from 
time immemorial and was in the possession, 
management and control of the plaintiffs and 
their ancestors as pujaris for a number of years.” 

So far, I think, tlie suit is not witliin 
S. 92. 

Then para. 4 states: 

“About eight years ago defendant 1 wanted to 
erect a shop at the entrance of the said temple. 
The plaintiffs objected to the construction of 
the said shop. Ultimately, at the intervention 
of mutual friends, it was agreed that defendant 1 
should build the said shop, but should hold the 
income and profits thereof for the use and 
benefit of the said temple, and that the public 
should be allowed to go to the temple through 
the entrance of defendant I’s said building.” 


So that there is an allegation there 
that defendant 1 was to hold the rents 
and profits for tlie benefit of the temple. 

Then para. 9, which is the next mate¬ 
rial one, states: 

“The plaintiffs say that for some time defen¬ 
dant 1 has also been recovering the rents and 
profits of the said shop without using them for 
the temple and is also collecting the offerings.” 

Now it is not alleged that there are 
any trustees of this temple, and if that 
allegation in para. 9 is proved, it means 
that defendant 1 has received the rents 
and profits of the shop and the offerings 
as a constructive trustee for the temple. 
And, when you come to the relief prayed 
for, prayer (g) asks; 

That defendant 1 may be ordered to render a 
true and complete account of the income and 
offerings of the said temple and the rents and 
profits of the said shop.” 

It seems to me therefore tliat tliis is a 
claim alleging breach of a constructive 
trust for religious purposes and asking for 
accounts, and that it hills directly witliin 
su:)-8. (l), S. 92. In my opinion there¬ 
fore the learned Judge should have an- 
swered Issue 1 by declaring that the action 


does not lie, and, if that view is right, 
the ap])eal succeeds. But, as I have said, 
we thought it right to hear the appeal on 
the merits, and I will therefore shortly 
express the opinion I have formed upon 
Issue 2 as to whether this temple has, in 
fact, been dedicated to the public, or is 
merely a private temple. 

Now, of the witnesses called in support 
of the plaintiffs’ case, the plaintiffs them¬ 
selves proved very unsatisfactory, so un¬ 
satisfactory that their counsel abandoned 
them, and he does not rely on their evi¬ 
dence at all. He relies on the other evi¬ 
dence which he has called and on the 
evidence called by the defendants. 

The i)laintiffs, in the first instance, re¬ 
lied on a conveyance made in August 1838, 
pf which a certified copy was produced, 
and we have held that the certified copy 
is admissible in evidence. All that that 
evidence comes to is this: that there is a 
conveyance of property, which now be¬ 
longs to the defendants, and which does 
except a room in which, it is stated that 
there is an image of Shree Mahadev. 
I think the only relevance of it is 
that it shows that this room with 
the idol in it existed in 1833, though 
it is to be noticed that the apartment 
is referred to as a room, and not as a 
temple. I do not myself think that very 
great weight is to be attached to that 
document. (His Lordship then discussed 
the evidence and proceeded). Now, 
that being the state of the evi¬ 
dence, one has to look and see, on the 
whole, wliether the plaintiffs have estab¬ 
lished their case that this is a public 
temple. Tlie conclusion I have come to 
is that they have established their case. 
For that conclusion the three things I 
rely on most are the uninterrupted user 
by the public of this temple for a very 
largo number of years, the fact that the 
pujaris employed in the temple were not 
paid by the defendants, and the fact of 
the rebuilding. 

On the whole, it seems to mo that the 
balance of the evidence is in favour of the 
plaintiffs and that the evidence is strong 
enough to establish dedication. So that 
if I had agreed with the learned Judge 
upon Issue 1, I should have agreed with 
him also upon Issue 2. But, on the view 
I take on Issue 1, the appeal must be 
allowed with costs. 

Blackwell, J . — In my opinion, the 
learned kludge was right in the conolu- 
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sion at which he arrived that there had 
been a dedication to the public and that 
this was a public temple. There is no 
direct evidence of dedication, but, in my 
view, the circumstances in this case to 
be gathered from the evidence are such 
that a presumption of dedication to the 
public arises. There are several autho¬ 
rities which lay down that long user by 
the public is one of the elements to be 
considered in determining whether such a 
presumption arises, as for instance, 
Chintaman Bajaji Dev v. Dhondo Ganesh 
Dev (3), Jngalkishore v. Lakshviandas (4) 
and Ananda Chandra Chuckerbutty v. 
Bra'»a Lai Singh (5), where some of the 
tests enumerated for considering the 
question whether there should be a pre¬ 
sumption of dedication are user by the 
public, worship by the public, and offer¬ 
ings by the public. 

In the present case, the user by the 
public for a long period, without objec¬ 
tion, testified to by several of the plain¬ 
tiffs’ witnesses, and admitted by defen¬ 
dants’ witnesses, ‘Gotubhai Haridas and 
Chaturbhuj Bhowanidas, both before the 
reconstruction of the building by Jeki- 
sondas and after, the fact that Jekisondas 
brought his own family gods and placed 
them, not in the room in which this idol 
of Shri Mahadev was, but in a different 
i*oom, the presence of the Nobatkhana for 
a long period, first at the main entrance, 
and then in a loft, with Jekisondas’ per¬ 
mission, when he opened the passage 
which gave access to that temple on re¬ 
constructing the building, the making of 
gifts to the deity by the public and the 
contribution by the public to repairs, the 
fact that the pujaris received no payment 
from the defendant or his predecessors, 
and that no account of the offerings was 
asked for by them, all seem to me against 
the view that this temple was a private 
temple, and to lead strongly to the con¬ 
clusion that there had been a dedication 
of this temple to the public. 


No attempt has been made to prove 
the case made in para. 2 of the written 
statement, that persons other than the 
members of the family of the defendants 
who wished to worship this idol in the 
said temple had been allowed to do so 
with the leave and license of the defen- 


(3) 

U) 


1888 

1899 


15 Bom. 612. 

T T,- 659=1 Bom. L.R. 118. 

(5) A.T.R. 1923 Cal. 142=74 T.C. 793=50 C 
292a 


dant and his predecessors. No evidence 
iv'hatever of any leave and license was 
given in this case either by defendant 1 
himself or by any of the other witnesses. 
On the contrary there is a large body of 
evidence that tlio public were allowed for 
a long period of time to goto this temple 
and wmrship there without objection. 

As regards the notice board : “No ad¬ 
mission without permission’’ the evidence 
is that that was put up at the time of the 
plague. It is at the entrance to the 
whole of the premises, and not near the 
entrance to the temple, and there is no 
evidence that the consent of the owner of 
the premises was ever insisted upon for 
the public to worship in this temple. The 
fact that this notice board was put up at 
that time, and in that position, does not, 
in my opinion, justify the inference that 
the person putting it up -regarded the 
temple in suit as his private temple. 

The fact that Jekisondas did repairs is 
relied upon as evidence establishing con¬ 
trol by him over the temple, from wliich 
an inference of private ownership is 
sought to be drawn. In my opinion, the 
evidence as to repairs done by Jekison¬ 
das does not warrant his inference. There 
were no separate accounts kept with re¬ 
gard to any repairs to this temple, and 
the evidence as to repairs seems to me to 
indicate that the repairs done by Jekison¬ 
das were done as part of repairs to the 
building as a whole. On the other hand, 
there is the evidence of one witness that 
he, as a member of the public, contri¬ 
buted to repairs to the temple. 

Then the fact that Jekisondas paid for 
the gas and electric light in this temple 
is also relied upon as evidence of owner¬ 
ship of the temple as a private temple. 

I do not think that that conclusion 
by any means necessarily follows from 
such payment. From the evidence 
it appears that Jekisondas was a de¬ 
vout Hindu. As such, like any other 
devout Hindu, he would have a 
right to worship at a public temple and 
might make contributions towards the 
upkeep and repairs of this temple. In 
my opinion the true conclusion from the 
evidence as a whole is that Jekisondas 
always regarded this temple as a public 
temple, and that any contributions made 
by him towards its upkeep were made by 
him as a member of the public. 

In my opinion, on the evidence taken 
as a whole, the plaintiffs have succeeded 
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in ust!il)lif;hii)« that there was at some 
time unknown a duflication of this temple 
to tiio public. 

I turn now to deal with the question 
whetiier this suit was maintainable in 
view of the fact that the consent of the 
Advocate-tJeneral had not been obtained 
as i)rovided l)y 8. 92. Civil 1\ C. In my 
ojiinion tlte learned Judf'e was wrong in 
holding (hat the suit was maintainable. 

Tlie learned Chii^f Justice has referred 
to the relevant portions of the jilaint and 
I need not refer to them again in detail. 
It seems to me that paras 4 and 9 amount 
to an allegation that defendant 1 con¬ 
stituted iiimself trustee of the income 
and j.refits of the shop and a further 
allegation that lie Iiad not duly accounted 
for them to the temjdc. In my opinion 
that amounts to an allegation in the 
plaint of a breach of a trust created for 
public purposes of a charitable or reli¬ 
gious nature. In my o])inion also, having 
regard to other allegations in this plaint, 
the direction of the Court was deemed by 
the i)laintitTs necessary for the adminis¬ 
tration of the trust, wliicli they set up. 
In para. 1 they assert that they are the 
pujaris of the temple and in jiara. 2 that 
the temple has been dedicated to trust 
for i)ublic purposes. Then, having been 
ousted by the present defendant, they 
allege in i)ara. 10 that in the month of 

Shravari various i)ujas of the deity Shri 
Mahadeo iiavo to bo celebrated, and they 
submit tliat it is just and convenient that 
tlio plaintiffs should be ajipointed recei¬ 
vers to carry out the said pujas during 
the said month of Shravan. In para, (c) 
of the i)rayers they claim a declaration 
that the jilaintifls, as the hereditary 
pujaris, are entitled to tlie management, 
possession and control of the said temple 
and in para, (h) they ask tliat they may 
bo appointed rocoivors. In my opinion 
therefore not only is a hreacli of trust 
alleged hut the directions of the Court, 
m connexion witli tlio administration of 
t ie alleged trust are asked for. Then 

^ o r? plaint a prayer, viz., (g) ; 

" That (Icfondant 1 may he ordered to rcmler 
a true and complete account of tlio income and 

.. 

decision, which 
t 0 Chief Justice lias roforred to. namely 

Abditr hahnn V. ALu MahovuA (l). their 


Lordships at p. 781 (of 30 Bo7ii. L. B.) 

say : 

“ Clrcat divergence of opinion had arisen in 
India in this connexion, not merely as between 
the different lligh Courts, but between different 
Benches of the same Court. The resulting un¬ 
certainty could only be removed by legislative 
enactment, and snb-S. {‘2), S. 92, was enacted to 
put ail end to this difference of opinion. It ac¬ 
cepted and enacted the view which had been 
taken Iw the Bombay High Court, as opposed to 
the view taken by the other High Courts gene¬ 
rally, vi/. that a suit whicli prayed for any of 
the reliefs mentioned in S. 92 could only be in¬ 
stituted in accordance with the provisions of 
that section. ” 

In my opinion therefore the fact that 
the plaintiffs in prayer (g) included a 
claim which fell within S. 92 (l) (d) ren¬ 
dered it imperative upon them to obtain 
the sanction of the Advocate-General. 
This they had not done. 

It svas contended by Mr. Desai for the 
plaintitTs that, as the plaintiffs had aban¬ 
doned prayers (b) and (g) of the plaint at 
a late stage of the hearing of tlie suit^ 
there was then no claim which fell within 
the various sub-headings U) to (h), 
S. 92 (l), that sanction was not required 
for the maintenance of the suit with 
prayer (g) abandoned, that the suit upon- 
this footing was really a suit against a 
trespasser, and as such could continue 
although the leave of the Advocate- 
General had not been obtained for its 
institution. Having regard to the fact 
that the words in S. 92 (2) are that 

" no suit nUiming any of the reliefs sweified 
in sub-S, (1) shall be instituted in respect of 
any such trust as is therein referred to except 
in conformity with the provisions of that sub¬ 
section. " 

I am unable to agree with Mr. Dosai’s 
argument. In iny opinion the use of the 
word "instituted” makes it incumbent 
upon the Court to see what wore the 
prayers in tlie plaint at the date the suit 
was instituted in order to satisfy itself 
whether S. 92 (2) has been complied with, 
and for this purpose the Court must pay 
no legaid to what may happen by way 

of amendment or abandonment at some 
later stage in the suit. 

Accordingly, I agree with the Chief 
Justice tliat tlie appeal should be allowed 
inasmuch as this suit was not, in my 
ojiinion. maintainable without the leavd 
of the Advocate-Goneral. 

Per Curiam.— Apjieal allowed and 

the action dismissed with costs hero and 
the Court below. By consent receiver 



1931 


Kaghukath Abaji V. Lahanu (Patkar, J.) 


discharged without passing any accounts. 
Ci'oss-objections dismissed with costs. 
E.M./r.K. Appeal alloiced. 

A. I. R. 1931 Bombay 39 

Patkar, J. 

Raghunath Abaji Wagliodhar —Plain¬ 
tiff—Appellant. 

V. 

Lahaiiu Vilhoba Suta) —Defendant 
Respondent. 

Second Appeal No. 151 of 1928, Deci¬ 
ded on 2nd July 1930, from decision of 
Dist. Judge, East Khandesb, in Appeal 
No. 158 of 1927. 

(a) Contract Act (1872), S. 70—Payment 
for benefit of another is not sufficient— 
Obligation to pay is necessary.* 

It is not every payment which is made for the 
benefit of another that the person making the 
payment is entitled to recover it by a suit. To 
support such a suit there must be an obligation 
express or implied, to repav: 2 J. A. 131 (P.C'.), 
Foil] 45 Cal 691, Dist. and 30 All 167, Expl 
A. J. R. 1929 Bom. 89, Ref. [P 39 C 2} 

(b) Contract Act (1872), S. 70—Mortgagor 
passing sale deed to stranger—Stranger re¬ 
deeming property sold to him can recover 
this amount from mortgagor as his payment 
for redemption was lawful. 

The defendant passed a sale deed in favour 
of the plaintiff of some property which had been 
mortgaged, keeping the plaintiff away from the 
knowledge as to the mortgage. The plaintiff 
then redeemed the property and sued the defen¬ 
dant for the amount of redemption. 

Held', that, under the circumstances, by 
reason of the sale deed passed by the defendant 
in favour of the plaintiff the latter stood in 
such a relation to the former as to justify the 
inference that he would be entitled to recover 
back the amount paid and the payment made by 
the plaintiff was a lawful payment: 45 Cal 
691 and 30 All 167, Ref. [P 40 C 1, 2] 

(c) Limitation Act (1908), Arts. 61 and 
97—Sale deed found to be sham one—Pur¬ 
chaser redeeming property sold and suing 
for recovery of amount of redemption— 
Art. 61 applies and not Art. 97 nor Contract 
Act, S. 65. 

The defendant had passed a sale deed in 
favour of the plaintiff. This transaction was 
found to be a sham one. The plaintiff then 
had redeemed the property sold to him and 
failing to get possession had brought a suit for 
recovery of the amount of redemption. 

Held', that under the circumstances neither 
S. 65 Contract Act, nor Art. 97, Lim. Act could 
apply but that the suit came under Art. 61: 28 

All 466; 25 All 618 and 11 All 47 (P.C.), Dist. 

[P 41 C 1] 

H. B. Gumaste —for Appollanfc. 

G. M. Joshi —for Respondent. 

Patkar, J .—This was a suit brought 
. by the plaintiff to recover Rs. 596-7-3 
paid for redemption of the mortgage on 
the house belonging to the defendant. 
In 1909, the defendant mortgaged his 
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house to one Devidas. In 1913 he passed 
a sale deed to the present plaintiff. In 
1915 Devidas obtained a decree on his 
mortgage against the present plaintiff 
and the defendant, and on 15th July 
1918, the plaintiff paid the amount of 
Rs. 422-13-3 to the mortgagee decree- 
holder. It appears that before this pay¬ 
ment to the mortgagee the plaintiff had 
brought two suits, No. 342 of 1915 and 
No. 846 of 1917 against the defendant for 
possession of the property in,suit, but 
they were withdrawn. Subsequent to 
the payment he brought suit No. 378 of 
1919 for possession against the defendant 
and obtained a decree for possession, but 
on appeal it was held that there was no 
consideration for the sale and that the 
plaintiff w^as simply a benamidar. On 
18th September 1922, the decree was 
passed in appeal and the plaintiff’s suit 
was dismissed. The present suit to re¬ 
cover the amount paid to the mortgagee 
was brought on 17th September 1925. 

The learned Subordinate Judge held 
that the plaintiff paid the money as 
alleged by him, and that he could not 
recover it from the defendant as it was 
merely a voluntary payment, and that 
the suit was not within time. When the 
case came before the lower appellate 
Court, the learned District Judge held 
that the payment of the plaintiff was a 
lawful payment within the meaning of 
S. 70, Contract Act, but the claim of the 
plaintiff in the present suit was beyond 
time under Art. 61, Lim. Act, and did 
not fall under Art. 97, Lim. Act. 

It is urged on behalf of the respondent 
that the finding of the lower Court that 
it was a lawful payment within the 
meaning of S. 70 is* erroneous, and that 
having regard to the withdrawal of the 
two suits before the payment and the 
contention of the defendant in the mort¬ 
gage suit that the transaction of sale was 
a nominal one, the payment by the plain¬ 
tiff to the mortgagee was a voluntary 
and not a lawful payment within the 
meaning of S. 70, Contract Act. 

It is not every payment which is made 
for the benefit of another that thepersonj 
making the payment is entitled to recover, 
it by a suit. In Punjahhai v. Bhagwan-', 
das (l), it was held that in ascertaining 
whether an act is lawfully done within 
the purview of S. 70, Contract Act, it 

(1) A. I. R. 1929 Bom. 89=117 I. C. 513=53 
Bom. 309, 
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'must 1)0 ascertained whether the person 
so acting held such a i)Osition to the 
*othnr as either dii'ectly to create or by 
imi)lication reasona])ly to justify the in¬ 
ference that by the act done for the 
other person he was entitled to look for 
cotnj)onsation for it to the ])erson for 
whom it was done. In Ram Tahul 
SiiKih V. Biftem-ar Ball Sahoo {2} it was 
Iield l)y tiie Privy Council p. 143: 

It is not in every case in which a man has 
benefited by tlu; money of another ihat an 
.obligation to icpav that money arises. The 
(|iiestion is not to be determined by nice consi- 
,derations of wliat may bo fair or proper accord- 
|iiig to the liighest morality. To support such a 
suit there must l)e an obligation, express or 
imidied, to repay.” 

The learned District Judge relied on 
the decision in Serafat Mi v. Issa 7 i AU (3), 
where a payment was made by one of the 
judgment-debtors on behalf of another, 
though such person was wrongly made a 
party in the mortgage suit and though 
it was found that he had no interest in 
the property at all, it was held to he a 
lawful payment under S. 70, Contract 
Act. In the ])resent case the defendant 

in favour of the plain- 
tiff. It was not set aside till the pav- 
ment was made, and thou{;h the defen¬ 
dant raised the contention tliat the sale 
deed was not binding on him in the mort¬ 
gage Sint, the question was not gone into 
in that suit. If the present plaintiff had 
inado the payment after the decision of 
the Court that the sale was a fictitious 
one tlio payment would not have been 
lawful according to the decision in Janki 
Ptasad Singh v. Baldeo Prana d (i). 
n the present case however, the 
(piestion as to the jural relation het- 
woen tlie plaintiff and the defendant 
vMth regard to the sale deed was not 
adjudicated upon in the previous suit. 
Ihe defendant passed the sale deed in 

thini? fff ^>'0 intention 

tl at 1 aintiff sliould redeem the mortgage 

Umt tIm ■ believed 

I am inol ' '^S^'innltnvist. 

thrsaTe r'i '’f 

favom of H ‘lef«ndant in 

such a rel..t° Plaintiff, the latter stood in 
s ch a lelation to the former as to justify 

i rrcor’bVi’H '- entitled 

to_^ve, hackamount paid, nnd the 

(2) [1,S7.“»] 2 I. A. 131—\v 1? 

L. R. 203-3 Sar. 477 (PC) ’* 

M) [1017] 4') Cal. (>01— 4 -) ] n ok 
(1) [1008] 30 All. 107-5 a t t‘ , • > / 

A. W. N. 58. ■ 


payment made by the plaintiff was a 
lawful j)ayment within the meaning of 
S. 70. The plaintiff is therefore entitled 
to recover the amount from the defendant 
if his claim is within time. 

It is urged on behalf of the appellant 
that the claim is within time by virtue 
of S. 65, Contract Act, and Art. 97, Lim. 
Act, and that time \5 0 uld begin to run 
from the date of the decision in appeal 
when it was decided that the plaintiff’s 
sale deed was unenforceable. In my 
opinion, S. 65 does not apply to the 
facts of the present case, for it cannot 
he said that the amount sought to be 
recovered by the present plaintiff was an 
advantage under the agreement or con¬ 
tract which was discovered to bo void. 
The agreement of sale was passed in the 
year 1913, and the payment was made in 
1918. Further, tho sale deed cannot be 
said to have been discovered to be void 
in 1922 for the iilaintitT knew from the 
very beginning that it was a sham 
transaction and no consideration was 
l)aid for it. It was held in tho previous 
litigation that the i>laintitl’s sale deed 
was sham and without consideration.^ 
linder the circumstances I think that, 
b. 65, Contract Act, cannot have any; 

application to the facts of the present 
case. 

Article 97 prescribes lynitation for a 
suit for money paid upon an existing con¬ 
sideration whicli afterwards fails. The 
present suit is in respect of payment 
made in the year 1918 to the mortgagee 
and that payment does not form part of 
the consideration for the sale deed. The 
mortgage in favour of Devidas was not 
disclosed in tlio sale deed and tho amount 
due to the mortgagee did not form part 
of the consideration of the sale, but the 
full consideration of the sale deed was 
falsely recited to have been paid in cash 
to the defendant. It cannot therefore' 
ho said that the present suit is for money 
paid upon an existing consideration which 
afterwards fails. Tho cases relied on on 
behalf of tho appellant. M/. B( 7 ssoKt/nr' 
5. /yu/a Dhujn Sitigh (5), Jamua Dasw 
Rojmuintissa Bihi (6) and Udit Xarain 
Mi.'iir v. Muham7na(i Minnatulhi (7), are 
distinguishable from tho present case, for 

ca^s the agreements were 

(.')) All. 47=15 I. A. 211=5 Sar.’lGO 

(0) [iwoi -^3 All. 486=3 A. L. J. 22S=(l<>06) 
(7) [11)03] 25 a1i. 8l8={liX)3) A.W.N, 117, 
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for consideration, and the suits were 
brought to recover the consideration for 
the agreements which were afterwards 
discovered to be void. In Mt. Basso Kuar 
V. Lala Dhuvi Shigh (5) the past debt 
formed part of the consideration for the 
agreement to convey certain property. 
In the second case the debt due by the 
husband formed part of the consideration 
of the mortgage which was effected by 
the wife in favour of the mortgagee, and 
in the third case the money paid by the 
plaintiff was the consideration of the 
agreement of sale passed by the defen¬ 
dant. In the present case the sale deed 
passed by the defendant in favour of the 
plaintiff was a sham transaction, and it 
was never intended that any considera¬ 
tion should pass from the plaintiff to the 
|defendant. Under these circumstances, 
jit cannot be said that the present suit 
jwas brought for money jjaid upon an 
jexisting consideration which afterwards 
failed.I think therefore that Art. 97, Lim. 
Act, does not apply to the facts of the 
present case, and that Art. 61 applies, 
and the present suit being brought more 
than three years after the date of the 
payment is beyond time. I think there¬ 
fore that the view taken by the lower 
appellate Court is right, and the appeal 
must be dismissed with costs. 

B.V./r.k. Appeal dismissed. 

A. I, R. 1931 Bombay 41 

Beaumont, C, J. and Baker, J. 

Radhakison Gopikison and others — 
Plaintiffs — Appellants. 

v. 

Balmukand Ramchandra and others — 
Defendants—Respondents. 

Original Civil Jurisdiction Appeal No. 
€8 of 1929, Decided on 12th August 1930, 
from decree in Suit No. 2470 of 1928. 

Bombay Cotton Contracts Act (Act 14 of 
1922), Ss. 3 and 4, By*laws 38 and 81—East 
India Cotton Association, Art. 96—Art. 96 
making arbitration condition precedent to 
institution of suit— Members only are bound 
By the article—Act declaring Articles of As¬ 
sociation as lawful—Effect — Contract bet¬ 
ween a member of the association and non¬ 
member Suit to recover moneys due on con¬ 
tract—Court—Jurisdiction of. 

The plaintiffs were members of the East 
India Cotton Association, Bombay, but the de¬ 
fendants were not members of that association. 
The latter entered into certain contracts for 
•sale of cotton with the former “subject to the 
rules and regulations of the East Indian Cotton 
Association.” The plaintiffs instituted a suit 
against the defendants for recovery of monev 
due undei* the contract. The defendants con- 
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tended inter alia that the suit was not niain- 
tainahlc inasmuch as the plaintiffs had failed 
to carry out the statutory obligation under 
Bombay Act 14 of 1922 and Art. 9G of the Arti¬ 
cles of Association of the East India Cotton 
.Association, Limited, to have the matters in 
dispute decided by arbitration under the by¬ 
laws made by the East India Cotton Associa¬ 
tion and approved under the Act ; and that the 
transactions alleged in the plaint were void, be¬ 
cause they did not fulfil the requirements of 
by-law 81 and were otherwise not in accordance 
with the Act and the by-laws made thereunder. 
The trial Judge held that the suit was not 
maintainable as the arbitration and award re¬ 
quired by Art. 96 as a condition precedent to 
the right to sue had not been obtained. He 
therefore dismissed the suit. 

Held : on appeal that the expression “rules 
and regulations” used in the contract between 
the parties meant the by-laws of the association 
and not the Articles of Association, which ac¬ 
cording to the ordinary law could bind nobody 
except the association and the members of the 
association. That in Iw-law 38, which was relied 
on by the defendants, there was nothing to 
make arbitration a condition precedent to tho 
right to bring an action, it being merely an ordi¬ 
nary provision for referring disputes to arbitra¬ 
tion and that such a provision could not in any 
way oust the jurisdiction of the Court. 

[P43C 1, 2] 

Held further : that Art. 9G of the Articles of 
Association, no doubt, made arbitration a con¬ 
dition precedent to any right of action and the 
second part of it covered in terms non-members, 
but that whatever the article meant it could 
not under the ordinary law bind non-members. 
In order to bind non-members it was necessarv 
to show that it had been given some special 
statutory effect. [P 43 C 1] 

Held also : that all that the words “declared 
to be lawful” meant was that the constitution 
and administrative machinery set out in 
the Articles of Association were not to be 
attacked as unlawful, and it was impossible 
that the whole of the provisions of the articles 
relating to the constitution and administrative 
machinery wore to have the force of law. 

[P 44 C 23 

Held also : that Cl. 81 of the by-laws meant 
what it said, that is, that the contracts between 
the agents and their constituents should be in 
writing in the form given in the appendix, and 
that the contract in the present case was not in 
compliance with bhe statutory form and that 
therefore the suit was bound to fail on that 
ground. [P 45 C 1] 

Coltman, Dinshah Mulla. and M. C. 
Setalvad — iox Appellants. 

Chimanlal Setalvad and K. A. Somajee 
”^for Respondents. 

Facts.— The defendants’ firm carrying 
on business at Cawnpore, employed the 
plaintiffs’ firm carrying on business both 
at Cawnpore and in Bombay, as commis¬ 
sion agents for effecting forward transac¬ 
tions in cotton. The plaintiffs accord¬ 
ingly entered into forward transactions 
in cotton through a firm at Bombay. The 
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contracts between jilaintitTs and defen¬ 
dants were entered into on forms supplied 
by the ])laintitTs and signed l)y defen¬ 
dants. the material provisions of which 
were the following : 

“Wo rcfjucst you to cxocntc the folloxNinf; 
order on our account subjeol to the rules and 
regulations (d the East India Cotton Associa¬ 
tion Ijiinited and is applicable and also subject 
to tlio terms and conditions of vonr contract. 

“Wc agree that no suits in regard to any 
matter arising out of this transaction shall bo 
instituted in any Court save the High Court of 
.Tudicature at Bomhav or the Court of Small 
Causes at Boml)av.’' 

Tlie plaintiffs used to communicate the 
orders to their Bombay constituents by 
wire ; and on receipt of advice from Bom¬ 
bay, they used to write to defendants in 
a printed form as follows (Ex. A-3) ; 

“Wo to-day received a telegram from our 
Boml>ay friends advising sold on your account 
of cotton . . subject to usual terms of their 
contract of wliich please take note.” 

This the defendants acknowledged in a 
set form (Ex. A 4) : 

“Beccived from Radhakisson Gopikisson con¬ 
firmation 7ioticc of . . . bales of cotton.” 

The defendants were not members, but 
the plaintiffs were associate members, of 
the East India Cotton Association, Limi¬ 
ted, of Bombay. 

The transactions in cotton between the 
plaintiffs and defendants left the latter 
indebted to the former in a sum of Bs. 
3,908. 

The plaintiffs filed a suit in the High 
Court of I^ombay to recover the amount 
from tlio defendants. 

The suit was heard by N. AY. Kemp, 
J., and it was dismissed. The plaintiffs 
appealed. 

Beaumont, C. J. —This is an appeal 
from a judgment of Sir Norman Keni]), J., 
and the first point which the learned 
Judge decided was that tlio action would 
not lie because it w'as a condition jireco- 
dent to any action that there should be a 
reference to arbitration. 

Tlio dispute arises on certain contracts 
made lietwoon the jdaintiffs and the de¬ 
fendants, all of \vhich are in the same 
form, the form being Ex. A. That is a 
document signed by the defendants and 
addressed to the plaintiff's, dated 4th 
January 1928, and it says : 

We voquest you to execute the following 
order on our account subject to the rules and 
regulations of the Kast India Cotton Associa¬ 
tion, Limited and is applicable and also subject 
to the terms and conditions of vonr contract.’* 

Then follow various stipulations for the 
sale of certain cotton providing for pay¬ 


ment and so forth. Upon the question 
w'hether there is a condition precedent 
that the matter should be referred to 
arbitration, the only material part of the 
contract is that which I have read. The 
word “is" in the phrase “is applicable" is 
not grammatical, but I think it means so 
far applicable." Now in order to deter¬ 
mine the question what the xvords : 

“subject to the rules and regulations of the 
East India Cotton Association Limited” 

mean, and whether they make arbitra¬ 
tion a condition precedent, one has to ac¬ 
quaint oneself with the position of that 
association. The first thing to look at is 
the Bombay Cotton Contracts \ct of 1922. 
That Act recites that it is expedient to 
provide for the regulation and control of 
transactions in Cotton in Bombay. Then 
S. 3 gives the Board, which is the Board 
of Directors of the association, power, 
subject to the sanction of the Governor- 
in-Council, to make by-laws for the re¬ 
gulation and control of transactions in 
cotton, and a lot of subjects are specified 
w^hich may be covered by the by-laws. 
One of them is : 

“(i) providing for arbitration and appeals 
a-gainst awards,” 

and the last one is : 

“(m) reg\ilating the course of business between 
parties to contracts in any capacity whether 
they bo members of the association or not.” 

Then sub-S. (3), S. 3, provides that by¬ 
laws made by the Board under sub-S>. (l) 
and sanctioned by the Governor-in-Coun- 
cil shall be published in the Bombay Go¬ 
vernment Gazette. Then S. 4 provides : 

‘‘The constitution and administrative machi- 
nerv set out in the .Articles of .Association of 
the association are declared to bo lawful.” 

Section 5 lu'ovides : 

‘‘.Any contract (whether either parly thereto 

is a member of the association or not) which is 

entered into after the date on which bv-laws 

under this Act are sanctioned bv the Governor- 

% 

in-Council and published in the Bombay Go* 
vernment Gazette, and which contravenes anv 
such by-law shall bo void.” 

It is to be noticed therefore that under 
that Act, S. 3 and S. 5 both cover the 
case of non-members, whereas in S. 4 
there is no reference to non-inombers. 

The next document to look at is the 
Memorandum and Articles of Association 
of the East India Cotton Association 
Ltd. Nothing, I think, turns upon the 
Memorandum : the association is formed 
as a company limited by guarantee. 
The articles arc for the most part in the 
common form of articles used by com¬ 
panies registered under the Com¬ 
panies Act, and of course in reading arti 
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cles one has to remember the provisions 
of S. 21, Companies Act, which provides : 

“(l) The Memorandum and Articles shall, 
when registered, bind the comi^any and the 
members thereof to the sair.e extent as if they 
respectivelv had been signed by each member 
and contained a covenant on the part of each 
member, his heirs, and legal representatives, to 
observe all the provisions of the memorandum 
and of the articles, subject to the provisions of 
this Act.” 

That is a section taken from the English 
Act, and it is quite clear under that sec¬ 
tion that the articles are a contract 
between the company and the members, 
and between the members inter se, but 
they do not bind outside parties. Now 
looking at these articles it is worth ob¬ 
serving that in Art. 5 occurs this phrase : 

“Every person, firm or company who having 
a place of business in Bombay and who up to 
10th May 1922, or such extended date as may be 
fixed by the Board, applies for membership of 
the Association agreeing to be bound by these 
articles and the by-laws, Rules and Regulations 
of the Association from time to time in force.” 

The actual words used in the contract 
to be construed “Eules and Eegulations” 
appear in this article and they seem to 
be used more in connexion with the by¬ 
laws than with the articles. So far as I 
can see, the only articles which may be 
said to affect persons other than members 
that is, persons engaged in the cotton 
trade other than members, are acts 13-A, 
95 and 96. Art. 13-A provides : 

“Any person, firm or company who has a 
place of business in Bombay and in the opinion 
of the Board is or intends to be engaged in bona 
fide cotton business mav in the discretion of 
the Board be licensed to trade as a cotton bro¬ 
ker. Such license shall not be necessary in 
order to engage in cotton broking business un¬ 
less the by-laws so provide. Such license shall 
be granted and held upon such terms including 
payment and may be suspended or cancelled or 
renewed as th© by-laws may provide.” 

So that although that article seems to 
deal with persons who are not members it 
does not have any effect except so far as 
the by-laws provide. Art. 95 deals with 
hedge contracts which are a particular 
form of contract in the cotton market 
but that article is also incorporated in 
the by-law. Art. 96 provides as follows: 

“Whenever any difference arises between 
members or associate members or special asso¬ 
ciate members or between one or more of them 
and another or others who are not members or 
associate members or special associate mem¬ 
bers touching or in connexion with the cotton 
trade or any transaction therein it shall be 
referred to arbitration in such manner as shall 
be prescribed by the by-laws. And it is hereby 
expressly declared that the holding of such an 
arbitration “(which seems to be an arbitration 


between members or between members and non- 
members)” and the obtaining of an award tlnne- 
undcr shall be a condition precedent to iho 
right of any member or associate member or 
special associate member or non-member to 
comcncc legal proceedings against any otber 
member or associate member or special asso¬ 
ciate member or noii-member in respect of any 
such difference as aforesaid and any member 
or associate member or special associate mem¬ 
ber or non-member shall have no right of ac¬ 
tion against any other jnembor or associate 
member or special associate member or non- 
member except to enforce the award in any 
such arbitration.” 

That is an arbitration provision inserted] 
in the articles which makes arbitration: 
a condition precedent to any right of ac-^ 
tion. The second part of it covers in^ 
terms non-members. It covers a diffe-j 
rence between one non-member and! 
another non-member and taking it quite! 
literally it appears to impose as a condi-I 
tion precedent to an action between one' 
non-member and another non-member the' 
holding of an arbitration between iiieni-; 
bers inter se or between members and; 
non-members,under the first part of the' 
article. But whatever the article means 
it cannot under the ordinary law bind 
non-members. In order to bind non¬ 
members it will be necessary to show 
that it has been given some special statu¬ 
tory effect. 

The next document to consider is the 
by-laws, which contain provisions for 
arbitration in Cl. (35) which deals with 
arbitrations in respect of disputes as to 
quality and Cl. (38) which deals with 
other disputes. This case falls under CL, 
(38) and not CL (35) because there is no 
dispute here as to quality. Cl. (38) pro¬ 
vides that : 

“All unpaid claims whether admitted or not and 
all disputes (other than those relating to qua¬ 
lity) arising out of or in relation to; (a) con¬ 
tracts (whether forward or “ready” and whe¬ 
ther between members or between a member 
and a non-member) made subject to these by¬ 
laws or (b) the rights and/or responsibilities of 
commission agents muccadums and brokers 
not parties to such contracts shall be referred 
to the arbitration of two disinterested persons 
one to be chosen by each disputant.” 

I can see nothing in that clause to 
make arbitration a condition precedent to' 
the right to bring an action. It seems! 
to me to be an ordinary provision for re¬ 
ferring disputes to arbitration and such a 
provision does not in any way oust the 
jurisdiction of the Court, If an action 
is brought in respect of a matter covered 
by the arbitration clause the defendant 
can apply under the Arbitration Act to 
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stay the action hut it is not open to him 
to say that the action does not lie. 

Now coining back to the form of con¬ 
tract Kx, A: one has to see what is 
meant by the contract being expressed to 
be sid)ject to the rules and regulations of 
the East India Cotton Association Limi¬ 
ted. Does the ex[)ression “rules and 
regulations" mean the by-laws or does it 
mean the by-laws and the Articles of 
Association ? Sir Chimanlal Setalvad for 
the defendants points out that in Ss. 17 
and IH, Companies Act, the word “regula¬ 
tions" is used in connexion with the Arti¬ 
cles of Association. I have no doubt that 
in many contexts a reference to regula¬ 
tions of the association would mean the 
articles and notliing else l)ut the question 
is whether in this commercial contract 
the parties, wlien they say the contract 
is made subject to the rules and regula¬ 
tions of the association mean anytliing 
more than the by-laws. The by-laws 
are the Code which tlie association has 
framed for governing cotton transactions 
and they have to lie publislied in the Bom¬ 
bay Government Gazette. Articles of asso¬ 
ciation jirima facie according to the ordi¬ 
nary law bind nobody except the associa¬ 
tion and the members of the association 
and it seems to me that the parties here 
when they refer to rules and regulations 
in this contract are’ referring only to the 
by-laws and not to the Articles of Asso¬ 
ciation. I shold have mentioned that at 
the date of the first contract neither the 
plaintiffs nor the defendants were mem¬ 
bers of the association although at the 
dates of the subsequent contracts which 
wore in January, February and March 
1928, plaintiffs had become associate 
members while the defendants were not 
members. As a matter of construction 
of this contract I hold that the contract 
is made subject to tlio by-laws of the 

association but not subject to the Articles 
of Association. 

Thou Sir Chimanlal Setalvad says that 
oven if tliat is so, nevertholoss Art. 96 of 
the Articles of Association applies, be¬ 
cause the Bombay Cotton Contracts Act. 
iu S. 4 says that tiie constitution and 
adininistrativo machinery sot out in tlio 
Articles of Association of the association 
are declared to bo lawful. Tie says that 
tliat means that tlio constitution and ad¬ 
ministrative machinery sot out in the 
articles are to have the force of law. and 
that is the view which' tlio learned Judge 


1 in this case adopted. He held that this 
arbitration provision is part of the ad¬ 
ministrative machinery, and that under 
! S. 4 it must have the force of an Act of 
' Parliament. In my opinion that is not 
the fair or proper meaning to be attri¬ 
buted to the words “declared to be law¬ 
ful." I think that all that those words 
mean is that the constitution and admi¬ 
nistrative machinery set out in the Arti¬ 
cles of Association of the association are! 
not to be attacked as unlawful. Why itj 
it was thought necessary to make that 
provision in the Act, I do not know. It 
may very well be that some of the pro¬ 
visions of the articles were thought not 
to comply, or that there might be a ques¬ 
tion whether they complied, with the 
Companies Act; or it may have been 
thought that there was some question as 
to tliere being provisions in restraint of 
trade or in the nature of wagering or 
something of that sort. Whatever the 
reason for its enactment, it seems to me' 
that all that provision in S. 4 of the Act 
means is that the constitution and admi¬ 
nistrative machinery as sot out in the 
articles are not to he challenged as being 
illegal, but it seems to mo quite impos¬ 
sible to say that the whole of the provi¬ 
sions of the articles relating to the con¬ 
stitution and administrative machinery 
are to have the force of law. Whether 
the arbitration provision in Art. 96 can' 
fairly be described as administrative 
machinery I think extremely doubtful, 
but it is not necessary to decide that 
point. 

If I am right in the above view then 
the only provision for arbitration which' 
is incorporated into this contract by 
reference to the rules and regulations of 
the association is By-law 38; and as I 
have already said, I do not think that that 
by-law makes reference to arbitration ai 
condition iirocodent to the bringing of an 
action. Tlioroforo in my judgment the 
learned Judge was wrong in holding that 
the action would not lie. 

I should add that it has been argued 
that if the Bomliay Cotton Contracts Act 
has made arbitration compulsory under 
either Art. 96 or by-law 38 so as to oust 
the jurisdiction of the Court, it was not 
competent for the legislature to pass such 
an enactment. In the view I take of the 
matter, it is not necessary to consider 
tliat question, because I think that 
.\vt. 96 does not apply at all to this oon 
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tract, and I think that by-law 38 is 
merely an ordinary itrovision for arbitra¬ 
tion which does not in any way oust the 
jurisdiction of the Court. 

The next point raised on the appeal, 
which is the subject, though I think not 
rightly the subject, of cross-objections by 
the defendants, is this, that the contract 
in this case does not comply with Cl. (8l) 
of the by-laws. Cl. (8l) of the by-laws, 
which were in force at the date of this 
contract, provides that: 

“Contracts between agents and their con¬ 
stituents, e. g., between a member and a non- 
member or between a member acting as an 
agent and a member acting as his constituent 
shall be subject to the by-laws and shall be in 
writing in the form given in the Appendix 
(pp. 67, 68. 69 and 70).’’ 

Then it goes on: 

“A member whose constituent has agreed in 
writing to sign the prescribed form of contract 
and fails or refuses to do so after terms have 
been arranged shall be treated in all respects 
as if he had done so and both parties shall 
have the rights and remedies accorded by these 
by-laws.’’ 

The learned Judge in this case held 
that the documents, to which I shall 
refer in a moment, amounted to a sub¬ 
stantial compliance with the terms of the 
by-law, that is to say, substantially they 
amounted to the same thing as the form 
of contract set out in the schedule to the 
by-laws, although they were not in fact 
in that form, but in a later case he seems 
to have receded from that position. I 
see no reason why Cl. (81) of the by-laws 
should not mean what it says, i. e., that 
the contract between the agents and 
their constituents shall be in writing in 
the form given in the appendix. It may 
be very convenient that contracts relat¬ 
ing to cotton should all be in the same 
form. Obviously it .will assist arbitra¬ 
tors very much if the contracts which 
they have to deal with are all in the 
same form; in course of time any difficul¬ 
ties which arise under them can be con¬ 
strued by the Court, and people will get 
to know exactly what the contract 
means. If every member of the cotton 
association or other person dealing in 
cotton is to have his own particular form 
these advantages will be lost. At any 
rate, whatever the reason for this by-law 
it says plainly that the contract shall be 
in the form given in the appendix. Look¬ 
ing at the documents in this case, it is 
perfectly plain that they are not in the 
form given in the appendix. Mr. Coltman 
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says that he can bring the case within 
the second part of by-law 81, because he 
says that the defendants agreed in writ¬ 
ing to sign the prescribed form of contract 
and there was failure by the defendants 
to sign it. Now I am quite unable to find 
any agreement by the defendants to sign 
the prescribed form of contract. The con¬ 
tract, as I have already said, starts with 
this provision : 

“ \Vc (i. c., ihe defendants) request you to 
execute the following order on our account sub¬ 
ject to the rules-and regulations of the East 
India Cotton Association Limited.” 

Mr. Coltman says that “subject to the 
Rules and Regulations” involves signing 
the form of contract in the appendix. Bub 
it seems to me impossible to give that 
meaning to the phrase. The defendants 
are requesting the plaintiffs “to execute 
the following order on our account.” and 
then follows an order not in the least in 
the form of the contract referred to in 
the by-laws. I see no reason to suppose 
that defendants intended to be bound by 
two contracts or were requesting the 
plaintiffs to procure two forms of contract 
for them to sign. Then that contract is 
followed by a telegram from the plain¬ 
tiffs to their brokers in Bombay reques¬ 
ting them to carry out the defendants’ 
order. That is Ex. N-I and Ex. O-I is a 
telegram from the brokers stating that 
the order has been carried out. And then 
comes Ex. A-3, a confirmation notice 
which the plaintiffs sent to the defen¬ 
dants stating that they have received 
from their Bombay friends, i. e., the 
brokers, a telegram advising sale on 
defendants’ account of such and such 
quantity of cotton “subject to usual terms 
of their contract of which please take 
note.” “Their” contract must, I think, 
mean the contract which the brokers have 
entered into for the sale 'of the cotton. 
Then it goes on : 

“ The confirmatory note and the contract 
will be sent to you as usual as soon as we re¬ 
ceive these from Bombay.” 

and on that document, which is Ex. A-3, 
is endorsed by the defendants a receipt 
notice which is Ex. A-4, and the sugges¬ 
tion is that that endorsement by the 
defendants on Ex. A-3 in some way binds 
them to execute a contract in the form 
set out in the appendix to the by-laws. I 
am quite unable to see that it does any¬ 
thing of the sort. So far as the evidence 
goes, the parties never had any such form 
of contract as required by the by-laws ; 
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they never disciissocl it, and I see no 
;i;roinid on \vhic!i it can l)c held that the 
defendants have eitlicr signed such a con¬ 
tract or agreed to sign such a contract, 
orthatthov ever heard of such a con- 
tract, and if that is so. they cannot have 
failed or refused to sign such a contract. 
In niy judgment the contract was not a 
compliance with the statutory form as 
tlie learned Judge held, and on that 
ground the action must fail, 

Tlic result is that the appeal fails, 
witli costs, though our reasons are diiTer- 
ent from those of the learned Judge. I 
think tins is a case where tliere ought to 
he two counsel allowed under R. 533 (ii) 
(a). The cross-objections were unneces¬ 
sary and their costs are not allowed. 

Baker, J. —I am of the same opinion 
and have very little to add to the exhaus¬ 
tive judgment delivered by my Lord, the 
Chief Justice. 

As to the first point wliich was raised 
that the constitution of the East India 
Cotton 'Association, which compels all 
disputes arising in the cotton trade, oven 
amongst i>ersons who are not members of 
that association, to be referred to arbi¬ 
tration, has tlio force of law, I am of the 
same opinion as my Lord the Chief Jus¬ 
tice. If it was intended by the legisla¬ 
ture to compel everybody who dealt in 
cotton to he hound hy the rules of tlio 
East India Cotton .\ssociation, I can only 
say that the legislature would presum¬ 
ably have dealt witli the matter in a 
rather less casual manner than they have 
done in S. 4, Bombay Act 14 of 1922. 
All that the section says is that the con¬ 
stitution and administrative machinery 
set out in the .\rticlos of Association of 
the association are declared to bo lawful, 
[If it had boon intended to give them the 
Jorco of law, and to’mako thorn binding 
on persons whether or nob mombors of 
that association, I can see no reason why 
the legislature should not have said so. 

Tho question therefore whothor the 
Local Ijegislative Council have tho power 
to pass any Act of tlio kind is one which 
(]oes not arise. 

Then as regards tlie second point that 
supposing a roferonco lo arbitration not 
to iio made compulsory hy law, still it is 
so made in tiiis case hy agreement bet¬ 
ween tho parties, I am of tho same 
opinion as my Lord tho Chief Justice, that 
the agreement lo bo bound by the rules 


and regulations of the East India Cotton 
Association does not necessarily import 
Art. 96 of the Articles of Association into 
the contract between the parties. The 
next point is one to which it seems there 
is really no answer. By-law 81 is in 
mandatory terms, and provides that con¬ 
tracts must be in writing in the form 
given in the appendix, pp. 67, 68, 69 and 
70. There is a great deal of difference 
between that form and the form employed 
by the parties when the defendants origi¬ 
nally asked the plaintiffs to purchase and 
sell certain cotton on their behalf. The 
form which is given in the by-laws is 
shown in the printed book that we have 
been able to get. The original forms 
which have been provided by the associa¬ 
tion are divided into several parts, and 
one noticeable thing about them is that 
they have the regulations regarding re¬ 
ference to arbitration indnted on the re¬ 
verse. Therefore it is not open to any¬ 
body who enters into a contract of that 
nature and signs the prescribed form to 
raise any objection to the compulsory 
provisions regarding arbitrations. There 
is nothing of the kind in tho form which 
was signed by the defendants in the pre¬ 
sent case, a form bearing the name of the 
plaintiffs’ firm and apparently a private 
form printed hy plaintiffs for their own 
private purposes, and although it con¬ 
tains a referonco to the rules and regula¬ 
tion of tho East India Cotton Association, 
it cannot by any stretch of language be 
regarded as the form given in the appen¬ 
dix to the by-laws of that association. 

Moreover, in the present case there is 
no agreement by the defendant to sign 
the proscribed form of contract, and there 
can he no failure or refusal to sign 
the form when no such form has been 
tendered to them for signature. As far as 
appears from tho record in tho present 
case I should doubt very much whether 
either of the parties had the prescribed 
form when the transaction took place or 
had ever soon it. In those circumstances 
I do not see liow any endorsements made 
on other documents which have no rela¬ 
tion to these by-laws can amount to an 
agrooniont in writing to sign tho specific 
form which is annexed to tho by-laws of 
tho East India Cotton Association. 

In these circumstances tho appeal must 
fail, although our reasons are somewhat 
different from those of tho learned Judge 
who tried tho case, and I agree with the 
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order proposed by the learned Chief Jus¬ 
tice. 

K.N./r.K. Appeal dismissed. 

A. I. R. 1931 Bombay 47 (1) 

Beaumont, C. J., and Baker, J. 
Basancjauda Shiddangauda Cliikaii- 
goudai' and others—Appellant. 

V. 

Secy, of State—’Respondents. 

First Appeal No. 456 of 1925, Decided 
on 27th June 1930. 

Bombay Revenue Jurisdiction Act, S. 4 (a) 

—Suit relating to property appertaining to 
office of hereditary officer is barred under 
S. 4 (a)—Whether simple declaration of 
title is claimed is immaterial. 

No suit lies in the civil Court under S. 4 (a), 
para. 1, in respect of a claim against the Govern¬ 
ment, where the claim relates to property 
appertaining to the office of an hereditary 
officer. It makes no difference if the plaintiff 
does not desire to get any order against the 
Government as to the way in which the pro¬ 
perty should be dealt with and only wants a 
declaration as to his title which would bind 
Government : 28 Bom, 435, Rel. on ; A. I. R. 
1921 Bom. 17, Dist. [P 47 C 1, 2] 

H, B, Gumaste — iov Appellants. 

B, G, RaOf G. P. Murdeshxvar and M, 
M, Nadkarni —for Bespondents. 

Beaumont, C. J. —The question arises 
in this appeal whether the suit is barred 
under S. 4 (a), Bombay Revenue Jurisdic¬ 
tion Act. This is a technical point, and 
I express my opinion with great dif&dence 
bub I am fortified by the view of my 
learned brother Baker, J. The appellant 
is in this difficulty, viz., if the claim is 
against the Government, it is a claim 
which relates to property appertaining 
to the office of an hereditary officer, and 
therefore no suit lies in the civil Court 
under S. 4 (a), para. 1, Bombay Revenue 
Jurisdiction Act. Mr. Gumaste, who 
appears for the appellant, says that his 
claim is not a claim against the Govern¬ 
ment, but in that case he ought to strike 
out the Government. He is not prepared 
to strike out the Government, because if 
he does they will not be bound by these 
proceedings and will follow the decision 
of their revenue tribunals. Therefore 
he wants to make the Government a 
party in order that they may be bound. 
But, if they remain a party, 'it seems to 
me that there is a claim against them 
relating to property appertaining to the 
office of an hereditary officer, although 
no doubt it is quite true that the appel¬ 
lant does not desire to get any order 
against the Government as the way in 
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which the property should be dealt with, 
or anything of the sort, and he only 
wants a declaration as to his title which' 
will bind Government. The case of Dat- 
tatraya Keshav v. Tukaram Baghu (l), 
to which Mr. Gumaste referred us as 
showing that the decision of the trial 
Judge was wrong, is not really an autho¬ 
rity in point because that was not a 
claim against the Government, and the 
Court there w^as considering para. 3, 

S. 4 (a), Bombay Revenue Jurisdiction 
Act, and not para. 1. In my view 
the appeal should be dismissed with costs 
both against the Secretary of State for 
India and the other respondents, and the 
order would be as in Appaji v. Secy, of 
State (2). 

R.M./r.K. _ Appeal dismissed. 

(1) A. I. R. 1921 Bom. 17 = G1 I. C'. 572=45 

Bom. 1141 (F.B.). 

(2) [1904] 28 Bora. 435 = G Bom. L. R. 438. 

A. I. R. 1931 Bombay 47 (2) 

Blackwell, J. 

Fora, B. M. —Plaintifi. 

V. 

Japan Cotton Trading Co, Ltd, —De¬ 
fendants. 

Original Civil Jurisdiction Suit No. 
1551 of 1928, Decided on 28th March 
1930. 

iii Limitation Act (1908), S. 3, Explanation 

—Pauper suit commences when petition to sue 
in forma puaperis is presented under O. 33, 
R. 2, Civil P. C.—Signature and verification 
are not necessary and may be made sub¬ 
sequently—Civil P. C., O. 33, Rr. 2 and 8— 
Bombay High Court Rules (1930), R, 214. 

A pauper suit commences for the purpose of 
limitation on the day when the petition to sue 
in forma pauperis is presented to the Court 
under 0. 33, R. 2, Civil P. 0., and not on the 
day when the application being granted it is 
numbered and registered under 0. 33, R. 8. The 
absence of signature and verification -in the 
first instance does not prevent the petition as 
presented for being properly regarded as an 
application within the explanation to'S. 3, 
Lim. Act : (1887) 4 B. H. C. R. {A. C. J.) 39 

and 30 All, 95, Foil. [P 50 C 1] 

Jhabvalla —for Plaintiff. 

Lalji —for Defendants. 

Judgment.— This is a suit for dam¬ 
ages for wrongful dismissal. In the writ¬ 
ten statement, the defendants submit in¬ 
ter alia that the suit is barred by the 
law of limitation. By a consent Judge’s 
order, dated 26th August 1929, a trial of 
the preliminary issue as to limitation 
was ordered. That issue is before me. 

The plaintiff was dismissed by the 
defendants on 30th June 1925. Accord- 
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inf^ly the institution of a suit would be 
within time j rovirled tliat the suit was 
commenced not later than 30th June 
1928. 

As ap]>ears from an endorsement of one 
of I he assistants in the Prothonotary's 
otlice. the plaintiff presented a petition 
for leave to sue in forma pauperis to the 
Court on 2Htli June 192H. The petition 
hears thereon an endorsement signed by 
the acting Prothonotary that it was to be 
interpreted and declared gratis, and the 
date of that endorsement is 30th June 
1928. The petition itself was signed and 
solemnly declared on 3rd July 1928. It 
fuithei appears from an endorsement on 
the petition that the investigation into 
the fjuestion whether leave should be 
granted was made on 24th July 1928, 
that leave to sue as a pauper was granted 
on that day, and the petition was then 
filed on tliat day. 

The question for decision turns upon 
the proper construction to be i)laced on 
the explanation to S. 3, Lim. Act, which 
is as follows : 


“ \ suit is instituted, in ordinary cases, when 
the plaint is presented to the proper officer ; in 
the case of a pauper, when his application ’ for 
]eavo to sue as a pauper is made.” 

Mr. Jhahwalla. who appears for the 
plaintiff, contends that the application 
for leave to sue as a iiauper was made on 
29th June, the date ui)on which the peti¬ 
tion, although not then signed and veri¬ 
fied, was lodged and jiresentod in the 
Prothonotary’s office. On the other hand 
Mr. Lalji, who appears for 1 he defendants, 
contends that there was no ajiplication 
for leave to sue as a pauper until 3rd 
July when the petition was signed and 
declared. 


Tho procedure in regard to suits by 
paupers is governed by O. 33, Civil P. C 
to some of tbo rules of winch it is neces¬ 
sary to refer. B. 2 is in the followin« 
terms : 


Lvery application for permission to sue a' 
a pauper shall contain the p.\rtienlars roqniic( 
in regard to plaints in suits : a schedulo of an^ 
moveable or immovable property bcloncinc d 
the applicant, with the estimated val\je thereof 
snail bo annexed thereto; and it shall h« 
signed and verified in the manner prescribed foi 
the signing and verification of ple.idings.” 

Mr. Lalji relies strongly on this rule 

Ilo contends that there is no applicatioi 
01 permission to sue as a itauper unless; 
It his been signed and verified in the 
manner prescribed for tlie signing ami 
verification of the pleadings ; and as this 


was not done in the present case until 
3rd July 1928 he submits that the suit is 
barred by limitation. 

Rule 4, O. 33, is as follows : 

Where tho application is in proper form 
and duly presented, the Court may, if it thinks 
fit, examine the applicant.” 

That rule appears to throw upon the 
officer, to whom the application is presen¬ 
ted, tho duty of examining whether it is 
in proper form and duly presented. 

The material portion of R. 5 for the 
present purpose is as follows : 

“ Tho Court shall reject an application for 
permission to sue as a pauper : 

(a) Where it is not framed and presented in 
the manner prescribed by Br. 2 and 3 ....” 

Here again the duty is cast upon the 
Court of ascertaining wdiether an applica¬ 
tion for permission to sue as a pauper is 
or is not in accordance with R. 2. Hence 
even if it is not in accordance with R. 2, 
and is rejected for that reason it is never¬ 
theless as it seems to me an ajiplication 
for permission to sue which the Court 
must consider as such within the meaning 
of R. 5. 0. 33. 

Rule 6 provides that where the Court 
sees no reason to reject the application 
on any of the grounds stated in R. 5. it 
shall fix a day of which notice must be 
given for receiving evidence and so forth. 
Here again what is the application which 
the Court must consider ? It appears to 
me to be an application for permission to 
sue presented by a pauper even though it 
might be summarily rejected for non- 
compliance with either R. 2 or R. 3. It is 
nonetheless an application for leave to 
sue as a pauper though it may not so far 
have been signed and verified as required 
by R. 2, O. 33. 

Then R. 8 provides that where an ap- 

plication is granted it siiall be numbered 
and registered and shall be deemed the 
plaint in the suit and the suit shall pro- 
ceed in all other respects as a suit insti¬ 
tuted in tho ordinary manner except as 
therein provided. 

Mr. Lalji has argued quite properly that 
a jilaint could not be presented unless it 
was signed and duly verified and a docu¬ 
ment purporting to he a plaint which 
was not so duly signed and verified 
would not he plaint at all and if present- 
ed could not constitute tho institution of 
the suit. R. 8 in my opinion draws a 
pointed distinction between an applica¬ 
tion for permission to sue as a pauper 
and the institution of a suit by a plaint ; 
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and, in my opinion it contemplates that 
so long as the petition is not summarily 
rejected but is ultimately admitted and 
duly signed and verified, the suit shall be 
deemed to have been duly instituted 
from the time at which the application 
for permission to sue as a pauper was pre¬ 
sented to the Court. 

I now turn to R. 200 of the High Court 
RulesA*' That is in these terms : 

“An application for permission, to sue to 
proceed with a suit, or to defend a suit as a 
pauper shall bo made on petition sotting out 
concisely in separate paragraphs the facts and 
the relief prayed such petition shall be pre¬ 
sented to the Prothonot.iry in Chambers who 
shall, ou satisfying himself that the provisions 
of O. 33, Civil P. C., have been complied with 
and not otherwise order it to bo interpreted and 
declared gratis.’’ 

That rule contemplates a petition be¬ 
ing presented to the Prothonotary. It 
does not contemplate verification until 
the Prothonotary has considered it and 
it provides in terms that no charge shall 
be made for declaration if the Prothono¬ 
tary is satisfied that the provisions of O. 
33 have been complied with. Inasmuch as 
one of the provisions of R. 2 is verifica¬ 
tion and signature it cannot be contem¬ 
plated by R. 200 that that provision 
should already have been complied with. 
Otherwise there would have been no 
point whatever in requiring by R. 200 
the Prothonotary to consider the petition 
as an application for permission to sue 
and to permit the latter requirement of 
R. 2, O. 33 to be complied with gratis. 

Rule 201, High Court Rules, provides 
for a notice for investigation of pauperism 
being issued on the petition being filed in 
the Prothonotary’s office. That deals 
with a later stage after the Prothonotary 
has considered the application for leave 
to sue as a pauper and has permitted it 
to be interpreted and declared gratis and 
has ultimately granted permission for 
leave to sue. In ray opinion R. 201 in no 
way affects the question which I have to 
determine, namely, what is the proper 
meaning to be attached to the expression 
in the explanation to S. 3, Lim. Act, in 
the case of a pauper “when his applica¬ 
tion for leave to sue as a pauper is made.” 

Mr. Jhabwalla has been good enough 
to dravv my attention to one or two 
authorities. In Dhavle v. Samvat (l) it 
was held that a pauper suit commences 
for the purpose of limitation on the day 

• Rule 214 of the High Court Rules, 1930. 

(1) [1867] 4 B, H. C. R. (A. 0.) 39.5 
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when the petition to sue in forma pau¬ 
peris is presented to the Court under S. 
299 of the Code then in force and not on 
the day w’hen the application being 
granted it is numbered and registered 
under S. 308. Similarly in the case be¬ 
fore me it seems to me that the applica¬ 
tion for leave to sue as a pauper was 
made when the petition was lodged in 
the Prothonotary’s office on 28th June for 
the purpose of enabling the Prothonotary 
to determine whether he would permit 
it to be interpreted and declared gratis. 
In my opinion the signature and verifica¬ 
tion could properly be made at a subse¬ 
quent day after the Prothonotary had 
considered the application and the ab¬ 
sence of signature and verification in the 
first instance does not prevent the peti¬ 
tion as presented from being properly re¬ 
garded as an application within the ex¬ 
planation to S. 3, Lim. Act. 

Mr. Jhabwalla also referred me to 
.hnbika Partap Singh v. D/oarki Pras%d 
(2). In that case a suit was brought by 
mortgagees to enforce a mortgage against 
an adopted son of a Hindu widow who 
shortly before that mortgage was executed 
had applied for leave to sue in forma pau¬ 
peris for recovery of his adoptive father's 
estate. The mortgage in suit had been 
executed on 17th January 1894. The 
application for permission to sue in 
forma pauperis had been made on 27th 
June 1893. The application was not 
granted until 12th May 1894. It was 
contended that there was no suit 
pending within the meaning of S. 52, 
T. P. Act, until leave to sue had been 
granted and the suit had been numbered 
and registered. The Court refused to 
accept that argument. In, .the course of 
the judgment, their Lordships said at 

p. 102 : 

“it appears to us that so soon as the defen¬ 
dant filed his application for leave to sue, there 
was a contentious suit, or at least a cciitentioua 
proceeding,*‘pending within the meaning of the 
section, and it is cleir that that suit or pro¬ 
ceeding was at the time being actively pro¬ 
secuted.” 

It was pointed out by Mr. Lalji that 
there was nothing in this case to show 
whether the application for permission 
to sue when made had not at that time 
been signed and verified as required by 
O. 33, R. 2. That is tru e. But, in my 

(i) [1907] 30 All. 95=4 .4, L. J, 795=(190S) 
A. W. N. 29. 
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•opinion, the signing and verihcation are 
not essential in order to constitute an 
application for i)ermi3sion to sue. The 
other rules of 0. 33, in my opinion, 
plainly negative Mr. Lalji's contention, 
inasmuch as they contemplate the possi¬ 
bility of summary rejection of an appli¬ 
cation, because it does not comply with 
H. 2. In my judgment, all that R. 2 
involves is that before permission can 
finally f)e given for leave to sue as a 
pauper, and before tlie notice contem- 
jdatod by R. 6, O, 33 is issued, the Court 
must he satisfied that the requirements 
of R. 2 have at that time been complied 
with. The fact that they had not, at 
.an earlier stage, been complied with, in 
my opinion, does not prevent the docu¬ 
ment in the form of a petition, presented 
to the Prothonotary for consideration, 
being an application for permission to 
.sue as a pauper within the explanation 
ito S. 3. Lim Act. 

Accordingly, I answer the preliminary 
issue as to whether the suit is barred by 
limitation in the negative. I direct that 
the defendants shall pay to the plaintiff 
fthe costs of this issue and that the 
plaintiff shall pay to Government any 
court-fees in connexion with the trial 
of this issue, which the plaintiff would 
have had to pay had he not been per¬ 
mitted to sue as a pauper. 

It was provided by the consent Judge’s 
■order dated 26th August 1929, that in 
the event of the issue as to limitation 
being decided in favour of the plaintiff, 
the chamber summons, dated 9th August 
1929, should be made absolute with costs. 
Accordingly, I make it absolute with 
•costs to be paid by the defendants to the 
plaintiff, and I make a further order for 
payment to Government by the plaintiff 
of any court-fees which he would have 
had to pay in connexion with that sum¬ 
mons had he not been permitted to sue 
as a pauper. I direct that the defendants 
shall have up to 1st July next as the 
■time within which they are to deliver 
particulars of the alleged negligence, and 
I order that in the event of their failing 
to furnish the said particulars, the suit 
is to be set down for an ex jiarte decree 

on one of the daily hoards for want of a 

proper written statement. 

R-Wr.K* Orrler acr,ordinnJ}i, 
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Madgavkar and Barlee, JJ. 

Haridas Himatlal —Appellant. 

v. 

Lalluhhai Mulohayid Mehta —Respon- 
dent. 

Second Appeal No. 713 of 1928, Deci¬ 
ded on 7th July 1930, from decision of 
Dist. Judge, Kaira, in Appeal No. 10 f 
1923. 

jfs (a) Provincial Insolvency Act (5 of 1920), 
Ss. 2 (d), 37 and 67— Hindu father becom* 
ing insolvent—His power of disposal of ioint 
family property including share of his son 
for payment of his just debts vests in recei¬ 
ver. 

The right of a Hindu fi\thcr to sell the joint 
family property, including the undivided shares 
of his sons, is property which vests in the 
receiver of liis estate in insolvency. Therefore 
whore the father forming joint family with his 
son is adjudicated an insolvent and the receiver 
of his estate is appointed, the receiver can sell 
the share not only of the insolvent father but 
also of his minor son for the payment of the 
father’s just debts. If there is a residue left 
after satisfaction of the father’s debts, the son 
can claim that : A, I, R. 1925 P. C. 18, ExpL 
and Disf.; A. I. R. 1926 Lah. 41; A, I, R. 1926 
Lah. 264; A. 1, R. 1925 All. 221 and A. I. R. 
1926 A/ad. 994 {F. D.), Rel. on.\ A. I. R. 1925 
Bom. 416, Dist. [P 52 C 1, 2] 

(b) Provincial Insolvency Acl (5 of 1920) 
—Interpretation of Statutes. 

The correct method of interpretation is to 
interpret the .\ct as it stands without referring 
to the companion Acts. [P 53 C 1] 

U. L. Shah —for Appellant. 

G.N. Thakor and V. N. Chhatrapati — 
for Respondent. 

Madgavkar, J.— One Himatlal was a 
member of a joint Hindu family along 
with his son, Haridas. He was adjudi¬ 
cated insolvent under the Provincial In¬ 
solvency Act 5 of 1920. A receiver of 
the insolvent’s estate was appointed and 
he desired to sell by auction the share in 
the joint family property, not only of the 
insolvent, but also of the minor son. 
The latter by his mother opposed the sale 
of his own share, and the lower Courts 
decided that the receiver had power to 
sell it, the insolvent’s debts not having 
been proved to have been incurred for an 
immoral purpose. The minor appeals. 
And the question, in this appeal, is whe¬ 
ther the receiver has power to sell the 
minor s share for the benefit of the insol¬ 
vent s estate. The argument for the 
appellant is as follows: 

The estate is different from the power 
to dispose of it and the power now in 
(|U9stion is not '‘property” under S. 2 (d), 
Prov. Insol, Act. That Act contains no 
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provision corresponding to S. 52, Presi¬ 
dency Towns Insolvency Act;nor do Ss.37 
and 67, Prov. Insol. Act, which correspond 
to Ss. 23 and 76, Presidency Towns Insol¬ 
vency Act, contain any provision for the 
return of the surplus to the minor son. 
The power of a joint Hindu father to 
dispose of the joint son's property towards 
the payment of the father’s debt is a per¬ 
sonal power, which does not vest in the 
receiver. 

The question whether upon a Hindu 
being adjudicated an insolvent under the 
Presidency Towns Insolvency Act of 1909, 
the property of the joint Hindu family 
consisting of himself and his son did or 
did not vest in the Official Assignee was 
the subject of some difference of opinion 
until the decision of the Privy Council in 
Sat Narain v. Behari Lai (l). In that 
case, their Lordships held that the pro¬ 
perty of the son did not vest in the Offi¬ 
cial Assignee and did not come within 
the meaning of “property” as defined in 
S. 2 (e), Presidency Towns Insolvency 
Act, Act 3 of 1909, although under S. 52 
(2). or in some other way, that property 
might be made available for the payment 
of his just debts. Their Lordships, in 
their judgment, considered Ss. 23 and 76, 
Presidency Towns Insolvency Act. 

Under S. 2 (e). Presidency Towns In¬ 
solvency Act, “property” includes any 
property over which or the profits of 
which any person has a disposing power 
which he may exercise for his own bene¬ 
fit. The words are repeated in S. 2 (d), 
Prov. Insol. Act. 5 of 1920. S. 52, Pre- 
sidency Towns Insolvency Act however 
expressly further excludes certain kinds 
of property and includes others; the 
result is that property for the purpose of 
the Presidency Towns Insolvency Act,has 
to be defined under both these sections 
read together, whereas in the Provincial 
Insolvency Act, 5 of 1920, by reason of 
the absence of a section corresponding 

to S. 52, the only definition is that laid 
down in S. 2 (d). 

The first and most important rule in 
the interpretation of statutes is that the 
^yords of a clause in a statute must be 
given their natural meaning, reading the 
enactment as a whole and it is not per. 
missible to begin by a construction of 
similar words in the other statute. This 
rule is compulsory and takes precedence 

(1) A. X. R. 1925 P.G. 18=84 I.G. 833=52 I.A. 

22=6 Lah. 1 (P.C.). 


of the rule permitting comparison with 
the language of similar sections in Acts' 
of similar scof^e on similar subjects. 
Moreover, the view of the Privy Council 
on the point was not the decision but 
was a ratio decidendi for the purpose ot 
deciding the question of the receiver’s 
power to pre-empt, and it was based on- 
a construction of Ss. 2 and 52 combined. 
It does not come in the way of a consi¬ 
deration of the meaning of S. 2, Prov. 
Insol. Act. S. 2 (d), Prov. Insol. Act, ex- 
in*essly includes property over which any 
person, such as a joint Hindu father, has- 
a disposing power, which he may exercise 
for his own benefit such as the payment 
of his just debts. 

This definition, it appears to me, makes* 
it difficult to exclude the property of a 
joint son over which the father has a 
disposing power, if he desires to alienate* 
it for the payment of his own just debts. 
That the father has such power until he- 
becomes insolvent is unquestioned. It is^ 
difficult to say that the power lapses on 
insolvency and revives on the discharge- 
of the insolvent. If it remains alive, the 
only person in whom it can vest is the 
receiver of the insolvent’s estate. The- 
authorities up to the Privy Council ruling 
on the arguments are exhaustively con¬ 
sidered in the Full Bench decision of the 
Lahore High Court in Bihari Lai v. Sat 
Narain (2), which their Lordships of the 
Privy Council overruled on appeal in Sat 
Narain s case (l). After the Privy Coun¬ 
cil decision, the view stated above as to 
the receiver’s power to sell has been* 
followed in cases such as Khem Chand v. 
Narain Das (3) ; Sat Narain v, Sri 
Kishe7i Das (4); Sita Bam v. Beni Prasad 
(5) and Seetharama Ckettiar v. Official 
Receiver^ Tanjore (6). The only observa¬ 
tions to the contrary are the obiter dicta, 
of Macleod, C. J., in Shripad v. Basappa 
(7), where he observes (p.787 of 49 Bom.): 

“SpCfiking for m)*self, 1 do nob think that 
when the manager of a joint Hindu family is 
adjudicated insolvent the power which he had 
before his i nsolvency to dispose of family estate 

(2) A. I. R. 1923 Lab. 1=69 I. C. 480=3 Lah, 

329 {P.B.). 

(3) A. I. R. 1926 Lah. 41=83 I. C. 1022=6 

Lah. 493. 

(4) A. I. R. 1926 Lah. 264=93 I. C. 612=7 

Lah. 37G. 

(5) A. I. R. 1925 All. 221=84 I.C. 790=47 All. 

263. 

(6) A. I. R. 1926 Mad. 994 = 97 I. C. 325=49 

Mad. 849 (F.B.). 

(7) A. I. R. 1925 Bom, 416=39 I. . C,096-49 

Bom, 785, 
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for proper purposes, must bo considered as 
vesting in the receiver or Ofticial Assignee.” 


In that case, the facts were different* 
A decree had been obtained against both 
father and son. and jiroRerty belonging 
to them jointly had been attached before 
insolvency. Alter attachment the father 
was adjudicated insolvent and his estate 
vested in the receiver. The receiver a])- 
plied for a declaration that the property 
attached was 7)ot at all liable for the 
satisfaction of tlie decree obtained by the 
decree-liolder against the son. It was 
held that tlio interest of the son did not 
vost in tlio receiver on the insolvency 
of the fatlier and that the attaching cre¬ 
ditor was entitled to executo Ins decree 
against the son. In other words, 
the insolvency of the father did not affect 
the^ attachment by the creditor of the 
son s share. The main ground for deci¬ 
sion, in my oi)inion. was that, as laid 
down ']n Sat Noralri V. liehari Lai (l), 
the jiroporty of the son did not so vest 
in tho receiver and tlio prior attachment 
of tlio son’s share therefore could not be 
atloctod by the subser|ucnt insolvency of 
the father. These observations already 
quoted above wore not necessary for the 
decision of tho case, and unsupported as 
they are, by authority or reasoning, must 
he taken to he obiter dicta not binding 
on this Court. I jirofer to follow tho 
decisions of tho three High Courts subse¬ 
quent to the Privy Council decision. 

As regards the repayment of tho re¬ 
sidue, if any, to tho son, oven in the ab¬ 
sence of a specific enactment in tho Pro¬ 
vincial Insolvency Act, there appears to 
he no reason why in cases of such a 
residue the receiver should not, of his 
own motion, or tho Court on tlie ajiplica- 
tion of tho son, return tho residue, if any, 
to the son. It is obvious that in tho case 
of ancient law and institutions such as 
the Hindu joint family, in many respects 
unique and based on notions which find 
no place under modern conditions or in 
modern law, it is difiicuU for tho legisla¬ 
ture to foresee all the anomalies that 
would result by modern enactments and 


processes such as insolvency. Tlio Court 
can but reconcile Hindu law and tho In 
Rolvency Act as best as they mav. Fo 
those reasons, tho lower Courts Nvoro ii 
my opinion, right in holding that'th 
receiver had tho power to sell tho minor’ 
snare, llio appeal is dismissed with costs 

Barlee, J.— The respondent is the re 


ceiver of the estate of an insolvent named 
Shah Himatlal Maganlal. The appellant 
is the minor son of the insolvent, who 
has an interest in the joint family house. 
His mother, as his next friend, applied 
to the insolvency Court on his behalf as 
well as on her owm, to restrain the recei¬ 
ver from selling his share in the house, 
on the ground that his father’s debts 
might have boon due to gambling. She 
failed in the insolvency Court and also 
in the first appeal, and has come here. 

Her case w'as based on the Privy Coun¬ 
cil decision of Sat Naraiii v. Behari 
Lai (l), that the interest of a son in co- 
])arconary property does not vest in 
tho receiver of his father’s estate 
under tlie Presidency Towns Insolvency 
Act. It lias been urged on her behalf 
that in this respect there is no differ¬ 
ence between that Act and the Pro¬ 
vincial Insolvency Act now in question, 
and this must be conceded. But that was 
conceded by the trial Judge and the lear¬ 
ned District Judge who decided against 
the appellant on an entirely diiToront 
ground. Following the Full Bench deci¬ 
sion of the Madras High Court in Sectha- 
ravia Chettiar v. Official Beceiver, 
Taiijore (6), they held that the right of a 
Hindu father to sell the joint family pro- 
jierty, including the undivided shares of 
his sons, is property which vests in the 
receiver of his estate in insolvency. This 
is the view of tho Lahore High Court 
also. It is true that a different view was 
suggested by Macleod, C. J., in Shripad 
V. Basappa (7); but his judgment shows 
that tho opinion \vas obiter. The learned 
Chief Justice did not refer to any autho¬ 
rities on tho point and did not profess to 
give a considered opinion. Wo think, 
then, that the learned District Judge was 
entitled to prefer the decisions of the 
Madras and Lahore Courts. 

Apart from authority, the view’ adopted 
by tho lower Courts seem sound in prin¬ 
ciple. Tho right of a Hindu father to sell 
the whole of tho joint family property to 
satisfy his legitimate debts is a valuable 
right which ought to bo available to his 
creditors. It cannot be extinguished by 
an insolvency, and ought not to remain 
with tho insolvent. Tho principal argu¬ 
ment put forward by tlio appellant’s lear¬ 
ned idoader is that it does not come 
\vithin tho definition of ' property” in the 
Act, and for tliis ho relies on the Privy 
Council case cited above, which decided 
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that it did not come within the corres¬ 
ponding definition of the word “property” 
contained in S. 2, Presidency Towns Insol¬ 
vency Act. But, as pointed out by Mr. 
Thakor, the ratio decidendi*of that case 
was that the right in question comes 
within the definition of the word “pro¬ 
perty” in S. 52 of the latter Act, and 
must therefore be excluded from the defi¬ 
nition in S. 2; and the same reasoning 
cannot be applied to the Provincial Insol¬ 
vency Act which has no section to cor- 
ji'espond with S. 52. The correct method 
of interpretation is to interpret the Pro¬ 
vincial Insolvency Act as its tands without 
reference to the companion Acts; and in. 
doing so, we can find nothing to prevent 
us including in the term not only mate- 
xial objects but also rights over material 
objects. The definition in S. 2 is not 
complete. It merely says that the word 
includes property over which any person 
has a disposing power,” and does not 
■exclude the ordinary dictionary and legal 
meaning of the word. 

The last argument for the appellant is 
based on Ss. 37 and 67, Provincial Insol¬ 
vency Act. They provide that on annul¬ 
ment the property of the debtor shall 
irevert to him and that, in any case, he 
is entitled to any surplus remaining 
after the satisfaction of his creditors. 
The learned pleader finds a difficulty in 
applying these sections if the father’s 
right to sell his son’s estate vests in the 
receiver. Bub we can find no such diffi¬ 
culty. It is true that there would be one, 
as pointed out by their Lordships of 
the Privy Council, if the son's share 
vested in the receiver, for he and not his 
father ought to have the first claim to the 
surplus. But where a mere right to sell 
vests in the receiver, the son is not affec¬ 
ted. If, after his share has been sold, a 
■surplus remains, he must get it, for it 
has never vested in the receiver and is 
mot covered by the sections in question. 
Por these reasons I agree that the appeal 
should be dismissed with costs. 

P.N./r.K. Appeal dismissed, 
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Patkar and Barlee, JJ. 

Aiuiaji Narayan —Appellant. 

V. 

Venkatrao Sidrao —Respondent. 

Second Appeal No. 81 of 1928, Decided 
on 14th July 1930. 

Bombay Hereditary Offices Act (3 of 


1874), S.5—Non-walandar auction-purchaser 
of right, title and interest of watandar can¬ 
not convey absolute title even to watandar 
of same watan. 

If the auctfon-purchaser is a watandar of the 
same watan, the purchaser gets a valid title 
which survives the death of the original watan¬ 
dar, whereas in the case of a non-watandar his 
right ceases on the death of the watandar. If 
therefore a non-watandar gets a limited right 
under the auction sale, ho cannot convey a 
higher right to his purchaser even though he bo 
a watandar of the same watan. The fact that 
the auclion-purchasor effects the sale l)efore the 
death of the original watandar is immaterial ; 
A. /. R. 1922 Bom. 9G; 37 Bom. 81 and A. /. R. 
192r. Bovi. 280, Ref. [P 54 G I, 2] 

II, C, Coynjee ixnd Nilkaiit Atinaram — 
for Appellant. 

77. A. Jahagirdat —for Respondent. 

Patltar, J .—The question involved in 
this case is whether a non-watandar auc¬ 
tion-purchaser of the right, title and in¬ 
terest of a watandar can convey an abso¬ 
lute title to his alienee who is a watandar 
of tlie same watan. In January 1900 the 
right, title and interest o£ the plaintiff’s 
father a watandar was purchased by one 
Shivangi, who was a non-watandar, be¬ 
fore the birth of the plaintiff in 1902. 
Shortly afterwards Shivangi sold the 
property to the father of defendants 1 
and 2 who was a watandar of the same 
watan. In 1921 the plaintiff’s father 
died, and in 1923 plaintiff brought this 
suit on the ground that the alienation 
was not valid after the death of the 
plaintiff’s father. 

The learned Subordinate Judge held 
that the alienation was good and binding 
against the plaintiff. The lower appel¬ 
late Court came to the contrary conclu¬ 
sion on the ground that the non-watandar 
auction-purchaser could not convey a 
larger right to his alienee even though he 
was a watandar of the same watan. It 
is urged on behalf of the appellant that 
the policy of the Watan Act is to retain 
the property in the watan family, and 
that the prohibition against alienation 
has been allowed to deprive a avatan of 
the usual incidents of an estate only so 
far as is necessary to prevent its jaerma- 
nent severance from the services annexed 
to it, according to the decision in Radha- 
hai v. Anantrav Bhagwant Deshpande (l), 
and that the alienee being a watandar of 
the same watan the alienation by the 
non-watandar in favour of the father of 
defendants 1 and 2 is not contrary to tha 
provisions of S. 5, at least not opposed to 

(1) [1885] 9 Bom. 198 (F.B.). 
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the spirit of that section and therefore 
the alienations in favour of the father of 
defendants 1 and 2 would enure beyond 
the lifetime of the original# watandar. 
Under S. 5, "W^atan Act, it is not compe¬ 
tent to a watandar to alienate for a 
period beyond the term of his natural life 
any watan to any person who is not a 
watandar of the same watan. There is a 
direct prohibition of an alienation by a 
watandar beyond the period of his natural 
life in favour of a non-watandar though 
there is no express provision to validate an 
alienation in favour of a watandar of the 
same watan. It would however follow 
from the explicit prohibition in S. 5 of an 
alienation by a w'atandar beyond the 
term of his natural life in favour of a 
person other than a watandar of the 
same watan, that an alienation in favour 
of a watandar of the same watan would 
enure beyond the lifetime of the watan¬ 
dar. The provisions of S. 5 have been 
extended to auction sales, and it was 
held in Ganesh Ramcliandra v. Lakshmi- 
hai (2) that as the auction-purchaser was 
a watandar of the same %vatan and as 
the sale was ell'ected for legal necessity 
inasmuch as the widow was bound to pay 
the decretal debt of her deceased husband, 
the sale was valid and binding against 
the reversioners. It would therefore 
follow that an auction sale in favour of 
a watandar of the same w^atan would be 
valid and would enure beyond the life¬ 
time of the watandar. In Shivrayn Nar- 
siiKjrao v. Mahadev Narayan (3) it was 
held in the case of an auction sale in 
favour of a non-watandar that the pur¬ 
chaser took merely the right, title and 
interest of the judgment-debtor and on 
the death of the latter his right under 
the Court sale ceased. This case has been 
followed in Ga}i 2 }atrao v. Ganesh (4). 

It is therefore clear from the decido<i 
cases that if the auction-purchaser is a 
watandar of the same watan, the purcha- 
iSor gets a valid title wJiich survives the 
death of the original watandar, whereas 
in the case of a non-watandar his right 
ceases on the death of the watandar. The 
invalidity of the sale in favour of the 
non-watandar beyond the lifotinio of the 
oiiginal watandar is specially provided 

competent for a 

(2) A. I. R. 1922 Bom. h 209=70 

Bom.72G. 

(3) 37 Bom. 81=17 I. C. 170. 

(i) A. I. R. 192G Bom. 2S0=9i I. C. G51. 


watandar to alienate for a period beyond 
the term of his natural life any watan to 
a person who is not a watandar of the 
same watan. If a non-watandar auction-: 
purchaser gets a limited right under the- 
auction sale, w^e think that he cannot^ 
convey a higher right to his purchaser 
even though he be a watandar of thes 
same watan, far a non-watandar auction- 
purchaser gets the rights, title and inter¬ 
est of the original watandar terminabio 
on the death of the w’atandar judgment- 
debtor, but he does not acquire the po>ver 
of disposal exercisable by the original 
watandar in favour of a watandar of the- 
same watan which is implicit in the pro¬ 
visions of S. 5, Watan Act. 

The learned Subordinate Judge came ta 
the conclusion that if the sale in favour 
of the watandar of the same watan wer& 
effected after the death of the original 
watandar, it would not convey an abso¬ 
lute right, but if the sale be effected be¬ 
fore the death of the watandar of the 
same watan, it would convey a larger 
interest to a watandar of the same 
watan. We are unable to follow the dis¬ 
tinction made by the learned Subordinate 
Judge. The question is as to the extent 
of the interest purchased at the auctioni 
sale. The non-watandar auction-pur¬ 
chaser got only the right, title and in¬ 
terest of the original watandar which 
came to an end on the death of the 
watandar, and he could not convey a 
higher title than himself to his purchaser. 

It is unnecessary to go fully into the 
question as to whether the plaintiff, who 
was born after the alienation, is entitled 
to bring this suit, for the interest of the 
non-watandar auotion-purohaser came to 
an end on the death of the plaintiff’e 
father in 1921, and the plaintiff was born 
in 1902 and was therefore entitled to 
bring this suit as the heir entitled to the 
property on the death of his father. Thie 
l)oint was not raised in any of the two 
Courts and wo think that the plaintiff 
has a right to sue for possession of 
the property on the ground that the auc- 
tion-purohaso in favour of Shivangi did 
not enable him to convey a higher right 
to the father of defendants 1 and 2. We 
think therefore that the view taken by 
the lower Court is right and this appeal 
must bo dismissed with costs. 

Barlee, J. —I agree. By a sale in ex¬ 
ecution of a decree against the plaintiff’s 
father, his right, title and interest iu oer- 
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tain watan lands were sold to persons 
who w'ere not watandars of the same 
watan. After the sale but before his 
death, the purchasers passed on the title 
which they had received to the appellants 
who are watandars of the same watan. 
At the time of the original sale the plain¬ 
tiff was not born. After his father’s 
■death he filed the suit to recover the 
lands sold and has succeeded. 

The question at issue is whether the 
appellants’ title to the land is good since 
they are watandars of the same watan. 
It has been contended on their behalf 
that what w^as sold at the Court sale 
was not a life-interest in the lands, that 
is, an estate good for the life of the judg¬ 
ment-debtor, but an unlimited interest 
subject to'defeasance in the event of the 
lands being found in the possession of a 
non-w^atandar at the' date of the judg¬ 
ment-debtor’s death. It has been claimed 
that the policy of the Act, as stated in 
several decisions of this Court, is merely 
to preserve the watan property in the 
watan family, and that the plaintiff-res¬ 
pondent cannot succeed, since the property 
is not lost to the family; and it is urged 
that a title which is put up to sale at a 
Coui't sale cannot vary with the status of 
the bidders and be in doubt up to the 
final bid. In view however of the word¬ 
ing of S. 5, which is to the effect that a 
watandar shall not be competent to alie¬ 
nate watan property for a period beyond 
the term of his natural life, it is difficult 
for us to escape from the conclusion at 
which the lower appellate Court has ar¬ 
rived. It may be anomalous that in a 
Court sale the estate in the property ac¬ 
tually sold should be dependent on the 
■status of the purchaser, but this seems to 
be the natural consequence of the word¬ 
ing of the Act; and I am of opinion that 
what was actually acquired by the pur¬ 
chasers was simply the possession and 
enjoyment of the watan property up to 
the death of the judgment-debtor watan- 
dar. This being so, I agree with the 
l 6 arn 0 (i Assistant Judg6 that thoy W 0 r 0 
not competent to pass on to the alienee 
^ny greater title, and that the appellants, 
though watandars of the same watan, 
have now no interest in the land. 

It has been suggested that, since the 
a’espondent-plaintiff was not born on the 
data of the alienation, and since his 
lather was at that time the last surviving 
member of the Hindu family, he was 


competent to alienate the family property 
as it was his self-acquired property and 
the plaintiff is not entitled to recover 
these lands. But what the father alie¬ 
nated was merely an estate for his own 
life, and there must have been a re¬ 
mainder left for the benefit 'of his legal 
heirs, which vested in the plaintiff-res¬ 
pondent on his birth. I agree that the 
appeal must be dismissed with costs. 
p.N./r.K. Appeal dismissed. 
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Madgavkar and Barlee, -JJ. 
(Haji) Ahmed Karim —Appellant, 


V. 

Maniti Ravji Bliomjle —Respondents. 

Second Appeal No. 715 of 1928, Deci¬ 
ded on 27th June 1930, from decision of 
Dist. Judge, Ahmednagar, in Appeal No. 
289 of 1926. 

Contract Act (1872), S. 135 —A becoming 
surety for B for payment of decretal amount 
to C — B and C compromising suit—Com¬ 
promise prima facie bona fide —C suing A for 
enforcing decree —A cannot resist its en¬ 
forcement. 

A had become a surety for decretal amount 
against the judgment-debtor B to the decree- 
holder C. B and C ha:l compromised the suit 
and C sought to enforce the decree against A. 

Held: that the surety, under the said circum¬ 
stances, cannot resist enforcement of the surety 
bond on a compromise on the face of it bona 
fide; A.I.R. Cal. 177, Dist.; (1394) P. J. 
25, Pg?. ort; Mad.‘n-2\.Tatiim v. Evans 54 
L.T. 336 and A.I.R. 1926 Cal. 818, Ref. 

[P 56 C 2] 

TF. Pradhan —for Appellant. 

G. N. Thakor and P. V. Kane—lor Res¬ 
pondent 1. 

Madgavkar, J.—Defendant 2, appel¬ 
lant, became surety for defendant 1 judg¬ 
ment-debtor. to the plaintiff-respondent 
decree-holder. The plaintiff and defen¬ 
dant 1 compromised the suit, the decree- 
holder sought to enforce the decree against 
the surety, who resisted on the ground 
that the decree was not obtained after 
contest, and he was therefore released. 
The trial Court upheld the plea, the 
lower appellate ^Court rejected it, the 
surety appeals. 

It is argued for the appellant that the 
terms of the surety-bond, particularly the 
words that the surety 

“will fulfil the terms of the decree or order that 
may be passed in the said suit bv the Kopergaon 
Court or by the appellate Court or bv the High 
Court and binding against the said "defendant” 

implicitly, if not explicitly, exclude a 
compromise and postulate a contest. Fur¬ 
ther, the judgment-debtor in his written 
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statemenfc had sot up a payment of 
Rs. 1,400, which he did not seek to prove 
in the compromise. There is therefore a 
variation from the terms of the surety- 
bond, which, whetlior prejudicial or not, 
would entitle the surety to be discharged. 

For the respondent-decree-holder it is 
contended that the bond including these 
terras did not exclude a compromise. The 
appellant failed to go into the witness- 
box, or i)rove collusion, which he had set 
up, and, on the contrary, according to the 
respondent, had taken away crops, which 
were the subject of an interim injunction, 
and the surety is not therefore discharged. 

For the appellant reliance is placed on 
decisions such as National Coal Co. v. 
Kshitish Bo^e & Co. (l), and Muhammad 
Yusaf V. Ram Gobinda Ojha (2). The 
respondents rely on decisions such as 
Shivapa hiyi Giirlmgappa v. Nagapa bin 
Shivapa Kndrimoti (3), and Appunni 
Nair v. Isack Mackadan (4). 

The first question in these oases, in our 
opinion, is whether a compromise as such 
is or is not excluded under the terms of 
the surety-bond. That must be a ques¬ 
tion of fact in each case. In the present 
case, we are unable to accept the argu¬ 
ment for the appellant that the mention 
of the three Couits in the surety-bond 
necessarily implies a contest in the Courts 
and excludes a compromise. It would bo 
imi)Ossiblo to argue, for instance, that 
the mention of these three Courts neces¬ 
sarily placed the judgment-debtor under 
an obligation to carry the matter right 

up to this Court, and to incur the costs 
that they involve merely by reason of 
such mention. The Courts are mentioned 
pro 7najore cautela instead of the simi)lo 
])hraso, “the ultimate decree of the 
Court.” In terms therefore a compromise 
is not excluded. There is no reliable evi¬ 
dence on the record to show that it was 
implicitly excluded. There was. it is true, 
in the written statement, the allegation of 
part satisfaction, but no receijjt or docu¬ 
mentary ovidence was produced, accounts 
wore gone into before the compromise, 
and the appellant has never gone into the 
witness-box and stated that the judgment- 
debtor assured him tluit ho would bo 
able to substantiate such i)aymonts, or 

Tl) A.l.H. U:\I. 818=1)5 I.C. 409~ 

(‘2) A.l.H, 1928 Cal. 177=100 I.C. 588=55 

Cal. 91. 

(3) [189-1] P.J. 25. 

(4) [1019] 43 Mad. 272=53 I.C. 307. 


that it was in reliance upon such an as¬ 
surance that he entered into such a bond. 

It follows on this view that a compro¬ 
mise as such is not explicitly or impli¬ 
citly outside the terms of the surety bond 
in this case. The collusion alleged is not 
supported by the evidence, the trial Court 
does not find it proved ; the lower appel¬ 
late Court found it nob proved. For tho 
purpose of this appeal therefore we must 
hold that no collusion is established. 

On these facts the law is, in our opin¬ 
ion, clear that the surety cannot resist 
enforcement of the bond on a compromise^ 
on the face of it bona fide. The bond it¬ 
self does not stipulate that even such a 
compromise should not be entered into 
without his knowledge and consent. We' 
adopt the reasoning and almost the lan¬ 
guage of this Court in Shivapa bin Gur~ 
lingapa v. Nagapa bin Shivapa bin Kud^ 
rimoti (3) and hold that the surety is- 
liable. The same view has been adopted 
by the Madras High Court in Appunni 
Nair v. Isack Mackadan (4). The deci¬ 
sion in National Coal Co. v. Kshitish Bose 
it Co. (l) is the decision of a single Judge, 
based on the English case of Tatum v. 
Evans (5). A reference to that case 
shows that the learned Judges expressly 
held that the surety had been induced ta 
enter into the bond on an allegation that 
there was a very good defence to the suit 
and had expressly made himself liable 
only for such an amount '*as the Court 
might think fit to award.” That casa 
therefore is no authority for the proposi¬ 
tion that a compromise without the know¬ 
ledge and consent of the surety neces¬ 
sarily releases the surety of his liability- 
Wo nlay distinguish the case of Muham^ 
7nad Yusaf V. Ram Gobinda Ojha (2) on 
the ground that the parties contemplated 
the Court as the forum to settle tha 
amount of the liability to the defendant, 
and the latter without the consent of tha 
surely altered it by appealing to arbitra¬ 
tion, thus varying the form of the bond 
and releasing the surety. For these rea-] 
sons wo are of opinion that on the terms^ 
of the present bond and the facts of the! 
present case the surety is liable. The ap4 
peal fails and is dismissed with oosts. 

B.v./u.K. Appeal dismissed. 


(5) [1635] 54. b.T. 333. 
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Special Bench 

Beaumont, C J., and Madgavkar and 

Blackwell, JJ. 

Chanappa Shantirappa and — 

Accused—Petitioners. 

V. 

Emperor —Opposite Party. 

Criminal Eevn. Applns. Nos. 2Gi. 2G9. 
274. 278, 292, 297, 302, 305, 30G and 312 
of 1930, Decided on 1st September 1930. 

^ (a) Government of India Act (1919), 
S. 72—Question whether emergency exists is 
question of fact which can be enquired into 
by Court. 

Section 72 applies “in cases of omergency’* 
and the question wlicilier an emergency exists 
or not is one of fact which tho Courts can in- 
quiro into. But inasmuch as tho Governor- 
General is the person who must, in the first 
iustance, decide whether or not there is any 
■emergenc)’ upon which he ought to act, and 
inasmuch as he may frequently have informa¬ 
tion which, in tho public interest, he mav bo 

unwilling to disclose, and which no Court can 

compel him to disclose, all that the Courts can 
do IS to enquire whether there is evidence upon 
which the Governor-General may reasonably 
conclude that an emergency exists. If that 
question bo answered in the affirmative, there is 
an end of the matter. : A. I. R. 1930 Lnh. 781. 
\Bhtde, Foil [P 58 C 2 ; P 59 C 1] 

(b) Martial Law Ordinance (4 of 1930), 
S. 11 validates sentences passed by 
military Officer between 12th and 15th May 
1930. ^ 

The effect of 3. 11 is that all sentences passed 
by any officer acting in the exercise of military 
control between 12th May and 3-45 p.m. on 
18lh May are to bo deemed as valid as if they 
were sentences passed under the ordinance in 
respect of an offence against a regulation or a 
martial law order in force under the ordinance. 

/ V [PGOC 1] 

(c) Martial Law Ordinance (4 of 1930) 

S, 11 — S. 11 is intra vires. * 

It is Within the competence of the Governor- 
General to pass such a provision as S. 11. 

(d) Martial Law Ordinance (4 o^f 19301 
?• ll^S^utence by military tribunal is not 
justiciable S. 11 does not make such sen¬ 
tences open to appeal or revision. 

For Beaumont, C. J.—The ordinary rule Is 
clear that sentences passed by military tribunals 
in time of war are not justiciable. ‘ [P CO C 2] 

bection 11 of the ordinance does not provide 
that the sentences of tho military are to be 
treated for all purposes as if passed under tho 

ordinance but only that they shall be deemed as 
valid as if passed under tho ordinance They are 
left as the sentence of the military Courts and 
cannot, in my opinion, be treated as sentences 
ol tho ordinary criminal Courts subject to the 
usual rules as to appeal and revision : D F 
Marais, Ex parte (190*2) A, C. 109 and Attorney- 
Oeneraljor Cape of Good Hope v. Van Heenen 
(1904) A. C. 114, Ref. [P 60 C 2] 
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^ ^ (e) Executive—Powers of — Executive 
officers have no unfettered powers to aban¬ 
don their authority in favour of military con¬ 
trol. 

Per Mad<jact<'ai\ J. —It is impossible to hold 
that notwithstanding railway, telegraphic and 
wireless communications, whem Parliament it¬ 
self has limited the power of the Governor-Gen¬ 
eral in Council, any exooutivo oihccr, even tho 
lowest, it his oiaicrs arc questioned or riots 
occur, has (he right, because of a certain num- 
bor of evil-doers who break ilic pcice to declare 
war against every other person in a largo area 
as a rebel, abolisli at one stroke the ordinaj v 
laws and tribunals, and place the militai v jli 
possession, free to deal and to punish as thov 
will and restore tranquillity so called thi'ough 
terror. The law* does not invest the man on tho 
spot with superhuman attributes. Being a juau, 
lie may be weak or ineanablo lie may bo out 
of touch with the people. He mav be nervous 
or even vindictive. Ho may exaggerate a riot 
with sticks into an armed insurrection, and 
disobedience of his own orders into a robfdlion. 
Parliament has not ordained that the exi^icnco 
of the laws and tho working of tho Courts 
should cease on the ipse dixit and at the will of 
tho man on the spot, or that excesses and 
breach of peace, arson, or oven murder on tho 
part of a small minority of the popu]atR)n 
should justify the man on tho spot into oxacgc- 
rating disaffection into rebellion, or riot into an 
armed insurrection and abdicating himself in 
favour of the military with the abolition of tho 
ordinary law. Such a state is not the first stago 
in the suppression of any disorder, but the last/ 
resort of the civil power. It is not a sword 
hanging over the heads of an entire population 
by reason of disorder or disobedience by a min¬ 
ority to the man on the spot. It is not a sign 
of his strength and duty discharged to the end 
but gather a confession of helplessness and 
complete impotence to suppress breaches of the 
peace and to maintain laws even with the aid 
of tho military. It is only when practically 
the entire population of a certain area is so 
widely and so deeply disaffected and so armed 
that it is able to enforce its own law ; and tho 
King’s law and writ do noo run that an armed 
rebellion or insurrection as distinguished from 
riot, can be said to exist and necessity to arise. 
Li short, the laws of the State exist and the 
Courts function through the will of Parliamenr. 
and subordinate legislatures within tho powers 
delegated to them by Parliament, not at the 
will or during the pleasure of the cxociuive or 
any officer high or low, [P 64 0 2 ; P CO 0 1] 

^ (f) Military—Duties of—Military and citi¬ 
zens must supply all necessary force uncon¬ 
ditionally in quelling disorders and breaches 

of peace—Criminal P.G. (5 of 1898), Ss. 127 
to 132. 

It is the right of the civil authorities to 
demand and the duty of the military to furnish 
all the armed aid that may he necessary in.th.e 
suppression of disorders and breaches of peace 
w'ithout laying down conditions. This duty is 
cast not only upon the military but also upon- 
all loyal citizens and subjects of the Cjrown 
actively t-o aid in the suppression of disorders : 
Bex V. rbm7j (1832) 5 C. & P. 254, Bel on, 

[P 65 C ll- 
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fg) Criminal P, C., S. 491—Powers of 
High Court. 

The High Court hns power to revise the sen- 
Icncos of the military Courts if a validating 
ordiii incc is not passol. It is for the Crown to 
prove tlio neecssily and the legality of any son- 
tonces, civil or military, if not under the ordi¬ 
nary law, tlien under any Act of Indemnity 
aucii as an ordinance. [C hi C 2] 

O. N. Thakor and T. ,V. M^alavnlkof — 
for Applicants. 

.lavished Kanga and Shiugac —for tho 
Crown, 

Beaumont. C.J, —Tlieso aro seventeen 
petitions for relief in the nature of habeas 
corpus under S. 491, Criminal P. C . and 
the common law jurisdiction of the Court. 

Tho Advocate-General questions who- 
there tlio Court has any common law 
jurisdiclion in the matter, )}ut as the 
provisions of S. 491 are wide enough to 
cover tho relief claimed, that question 
had not boon considered. 

Tho leaturos common to all those cases 
aro that each i^otitionor was cliargod and 
convicted at Siiolai)ur between 8-30 p.m 
on 121 li May and 3-15 p.m. on 18th 
May of olToncos against Martial Lawrogu- 
lations and each petitioner was sentenced 
by military Court or tribunal acting 
under those regulations. 

Before dealing witli facts I will state 
what 1 conceive to ho tho law ap])licahlo 
to tlie case. According to English con¬ 
stitutional law, wliero state of war, or 
insurrection amounting to war, exists it is 
competent for tho Crown, in tho oxercisoof 
its ]>rcrogativc, to place tho country af¬ 
fected under martial law. Martial law 
in that sense, as has often boon said, is 
no law at all : tl\o ordinary Courts ox 
hypothesi aro not functioning except 
imdor military i)rntoction, and (lie otToct 
of martial law —in tho sense in which I 
am now using tho expression — is (o 
substituto for tho ordinary law of tho 
land tlie will of tiie Military Connnandor. 
Tho lihorty. property and evon tho lives, 
of tlio jiorsons in tho affectod aroa aro 
placed at tho morcy of tho military. 
But, as by tho law of lilngland, whicli 
applies in India, tho Crown is not ahovo 
tho law, tho Crown can only doclaro 
martial law in oases of absoluto nocos- 
sity, and whon tho nocossity ends normal 
legal conditions aro automatically ros- 
torod. Whore martial law has boon do- 
clarod it is compotont for Iho Courts — 
and is Indood tlio duty of tho Courts if 
called upon—after tho restoration of 
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normal conditions to decide whether and 
to what extent martial law was justified. 

It is obvious that tho consideration whe¬ 
ther the facts proved constitute a state of 
necessity, and. if so, how long that neces¬ 
sity lasted, may involve dilficulty, and 
that martial law is a somewhat danger¬ 
ous weapon to use. It is, no doubt, for 
that reason that in the case of countries 
not free from the risk of foreign invasion 
or civil strife, it is found convenient to 
arm tho executive in cases of emergency 
with a weapon more easy to control and 
more certain in its operation. In Franco 
there is tbs ’‘state of soige.” In England 
there is tho Defence of tho Ka.\lin Act 
under wliich during the late war tlio 
Crown liad power to frame regulations 
necessary for the public safety and to 
authorize tho trial and punishraont by 
Courts-martial of persons offending 
against such regulations. In India tho 
matter is governed by S. 72, Government 
of India Act of 1919. 

As tho quosLion in this case, in my 
judgment, turns upon this section, I will 
(inoto it in full. 

It runs : 

“The* (Tovornoi-Ounoial in.iy, in cisos of 
omorgoncy, make and pionuilgilo ordinancea 
for liu* po\ce and pood govoinmcnt of Uri- 
tish India or any part tlicrcof, and any ordin¬ 
ance so made shall, for the space of not more 
than six months from its promulgition, have 
tho like force of 1 v\v as an .\cl passed hy the 
Indian legislature ; hut the power of making 
ordinances under this section is suhjcct to tho 
like restrictions as tho power of the Indian 
Icgislalnro to m\ke laws; and any ordinance 
made under this section is subject to the like’ 
disillowajico .is an Act passed by the Indian 
legislature, and may l>o controlled or superseded 
hv any such .Vet.” 

It is to ho noticed that tho section ap-j 
plios “in cases of omorgoncy.*’ The 
question whothor t ho determination’ 
as to tho oxistonco of an omorgoncy; 
is an adminlstrativo act to bo decided by 
tho Govornor-Gcnoral alone, or whothor, 
it is a question of fact which can bo in-| 
quirod into by tho Courts has boon dis¬ 
cussed by tho nigh Court of Lahoro in 
tlio case of Des luij v. Emperor, .1. Z. i»'. 
1930 Lah. 781, and the loarnod Judges, 
who decided that oaso differed upon tho 
point. In my opinion tho judgment of 
Bhido. J., is corroob. and iho question, 
whether an emergency exists or not is 
ono of fact which tho Courts can inquire 
into, l^ut inasmuch as tho Govoi'nor- 
Gonoral is tho person who must, in the 
first instance, decide whothor or noti 
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Ithere is an emergency upon which he 
fought to act, and inasmuch as he may 
Ifrequently have information wdiich in the 
•public interest he may be unwilling to 
jdisclose, and which no Court can compel 
|him to disclose, I think all that the 
‘Courts can do is to inquire whether there 
is evidence upon which the Governor- 
iGeneral may reasonably conclude that an 
[emergency exists. If that question ho 
'answered in the afiirmative, there is an 
end of the matter. 

That being the state of the law, I will 
now come to the facts. It is clear ^from 
the affidavit of Mr. Knight, the District 
Magistrate of Sholapur, wffiose evidence 
'is not contradicted, that on 12th May 
■a very serious state of civil insurrection 
existed in Sholapur; mobs had attacked 
the police on the 8th, and on several oc- 
'Casions the police had had to open lire, 
and t\yo unarmed constables had been 
murdered. The facts disclosed appear to 
show a deliberate intention on the part 
•of t-ha crowd to attack constituted autho- 
xity, and the police were insufficient to 
■deal with the situation. Accordingly, 
Mr. Knight, as the senior executive officer, 
-decided to hand over the control of 
Sholapur to the military authorities, and 
this, in my opinion, constituted a state 
•of martial law in the strict sense. The 
Officer Commanding the military, on the 
morning of 13th May, issued certain mar- 
'tial law regulations declaring certain 
acts to be offences punishable as in the 
Tegulations mentioned. If I thought it 
necessary definitely to determine whether 
the condition of affairs on 12th consti¬ 
tuted such a state of insurrection amount¬ 
ing to war as to justify handing over the 
•control of Sholapur to the military, I 
should require some further evidence on 
the matter. I am not altogether satisfied 
that it would not have been possible for 
the civil authorities to have got the 
•situation under control by calling in the 
military in aid of the civil authority. 
Mr. Knight in para. 12 (4) of his affidavit 
states that the military orders prevented 
-the use of troops in place of police, or for 
patimlling. I do not know to what orders 
■he is referring. It is the duty of every 
jCitizen, and not least of those who are in 
the 'Service of the Crown, to aid in quel- 
Ihng disorder ; Phillips v. Eyre (l). No 
Moubt, the m.ilit ary authorities, .in the 

[1870] 6 Q. B. 1=10 B. & S. 1004=40 I> J 

Q. B. 28=22 L, T. 860. ■ 


interest of military discipline, can sti¬ 
pulate as to the way in which the troops 
are to be employed and the persons from 
whom they are to take orders, but I 
should certainly not assume, in the ab¬ 
sence of definite evidence on the point, 
that the military authorities had refused 
to assist the civil authority, except on 
the terms of martial law being declared, 
^lartial law is a serious matter, not only 
for the civil population whose rights 
under the common law are abrogated, 
but also for the military, who are called 
upon to perform acts, essentially lawless, 
under the cloak of martial law, and 
whose position may be one of ‘embarrass¬ 
ment if the cloak was obtained by any 
undue pressure. 

In my view however it is not neces¬ 
sary to determine whether the declaration 
of martial law on 12th May was justified, 
and for this reason. On loth May 
the Governor-General at Simla issued an 
ordinance under S. 72 of the Act reciting 
that an emergency had arisen in Sholapur 
which made it necessary to provide for 
the proclamation of martial law in the 
town of Sholapur and its vicinity, to 
empower military authorities to make 
regulations and issue orders, to provide 
for the public safety and the restoration 
and maintenance of order, and to provide 
for other matters connected with the ad¬ 
ministration of martial law. Then, the 
ordinance provides amongst other things 
in S. 2: 

“In any area to which this ordinance ex¬ 
tends, martial law shall be in force and shalPbe 
proclaimed by such moans and in such manner 
as the Lccil Government may direct; and shall 
remain in force in any such area until with¬ 
drawn by the Governor-General in Council by 
notification in the Gazette of India. 

Section 4: 

“ Subject to the provisions of this ordinance 
the military commander shall have power to 
make regulations to provide for the public 
safety and the restoration and maintenance of 
order and as to the powers and duties of mili¬ 
tary ofticers and others in furtherance of that 
purpose ” 

Section 7; 

■“All offences punishable under this ordinance 
shall be dealt w'ith by the ordinary criminal 
Courts e.tercising jurisdiction in the adminis¬ 
tration area, in the ordinary course of law.*’ 

^ Section 10 provides for the validation 
of regulations and orders made before the 
proclamation of martial law under S. 2. 

Section 11 is in the following terms: 

“Where,.on or after the 12th day of May 1930 
‘and prior to the proclamation of martial law 
under S. 2 in any administration area, any 
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pcuiciiro h is horn by any otVicor acting in 

the cxeri'iso of niilii-ary control for the purpose 
i.f providing for the public sifetyor the resto¬ 
ration or jn.iintcnanco of order in respect of 
any contravention of a ri'gulat ion or order 
made or issued within the snne period by any 
such ofticcr, «n('h senteneo sliall be deemed to 
be as vali<l as if it wore a sentence passed nn- 
der tills <jidinanrc in respect of an olfemce 
against a regulation or i martial law order in 
force in that area under this ordinance. 

Tflis ordina,nco seems to me to have 
introduced a imoditied form of nnartial 
law; the trial of oH’ence.s was not left to 
the will of the military commander but 
was to 1)0 dealt with by the ordinary 
criminal Courts. On the other hand, the 
state of martial law was not to determine 
with the necessity for it, but was to con¬ 
tinue until brought to an end by a noti¬ 
fication in the Gazette of India. 

In accordance with the provision of S. 
2 and of an order inado by the Govern¬ 
ment of Bombay on 17th ^lay 19,30, mar¬ 
tial law Wits proclaimed under S. 2 of tho 
ordinance at 3-45 p. m on 18th. May and 
I hereupon the military commander issued 
fresh regulations substantially identical 
with those previously in force. Notwith¬ 
standing tho ingenious argument of Mr. 
,Thakcr, it seems to methat^he effect of S. 
ill of tho ordinance is perfectly clear. All 
^sontoncos jiassed by any olVicer acting in 
;the exercise of military control between 
!l2th May and 3-45 j). in. on 18th May are 
ito he deemed as valid as if they were sen¬ 
tences passed under tho ordinance in res- 
ipcct of an otTence against a regulation or 
|a martial law order in force under tho 
Ordinance, If that is tho otl’ect of tho 
section, tho (luestion whether martial law 
was properly jiroclaimed on I2th May 
does not arise, and all that the Court.scan 
«lo is to give cllect to the ordinance: c/. 
lilonko V. Att</r}ioij~(irnrral of Xata! (2), 

It was argued by ^\v, Thakor that 
there was no emergency w ithin tlie moan¬ 
ing of S. 72 of tho Act. In my opinion 
the state of alViairs disclosed in Mr. 
Knight’s aihdavit, coupled witli the fact 
tliat tlic military had actually boon 
placed in charge of tho town of Sliolapur 
on 12th May constituted an emergency on 
15th May xvhicli clearly justified tho'Gov- 
ornor-Gonoral in taking action. 

I It was further argued that the valida¬ 
ting Ss. 10, 11 and 12 of tho ordinance 
jwere, in any case, ultra vires. It is only 
necessary to express an opinion as to 

(2) [1907] A. C. 93=76 lu h 
868=23 T. li. R. 21. 


S. 11. If the sentences already passed' 
by the military authorities were valid, no 
question of validation arises, but on the-- 
assumption that they were not valid and 
that tlio persons sentenced might be re¬ 
leased under writs of habeas corpus,! 
it seems to mo to have been clearlyr 
within the competence of the Governor•[ 
General to take the view that such aj 
thing would bo detrimental to tho peace! 
and good government of British India,' 
and therefore to provide against it in the- 
ordinance. 

It was further suggested that tho ordi¬ 
nance took effect from the date on which 
it was issued at Simla, viz., on 15th May 
and that tho sentences by the military 
Courts after that date were therefore- 
invalid. But this construction seems to 
me quite inconsistent with Ss. 2, 10 and 
11 of the ordinance. 

It was further argued by Mr. Thakor 
that, inasmuch as S. 11 of the ordinance- 
does not say that tho sentences were to- 
be valid, but only that they were to bo 
deemed to bo as valid as if passed under 
the ordinance, tho effect is to make the- 
sentences subject to tho powers of this- 
Court by way of appeal or revision, trea¬ 
ting tho sentences as though they had 
been passed by tho ordinary criminal 
Courts under S. 7. This point is not 
raised in any of tho jiotitions, but as the- 
point has boon argued, I will express my 
opinion upon it. The ordinary rule is 
clear that sentences passed by military 
tribunals in time of war arc not justicia¬ 
ble; D, F, Marais Ex parte (Z)^ Attorney* 
General for the Cape of Good Hope v. 
Van Eeeiien (4). S. 11 of the ordinance 
does not provide that sentences of the 
military are to bo treated for all purposes 
as if passed under the ordinance but only 
that thev shall be doomed as valid as if 
I'assod under tho ordinance. They aro^ 
loft as tho sentences of military Courts,i 
and cannot, in my opinion, bo treated asj 
sontonces of tho ordinary criminal Courts- 
subject to tho usual rules as to appeal anci 
revision. 

In my judgment tlio sontenoes passed 
upon all the petitioners wore validated 
by tho ordinance in so far as they may 
have been originally invalid, and th» 
petitions must therefore be dismissed. 

(3) [1902] A. C. 109. 

(4) [1904] A. C. 114=73 L. T. l\ 0, 13=89 U 
T. 591=20 T. L. R, 90. 
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Madgavkar, J. — These are applica¬ 
tions in habeas corpus by the wives or 
^relatives of seventeen persons convicted 
and sentenced by the military authorities 
^t Sholapur on various dates between 
14th and 18th May 1930, and now under 
detention in the Bijapur jail. A rule has 
been granted in each case, and it is our 
duty to consider the legality of these 
•sentences. 

Biots took place in Sholapur on 18th 
May 1930, following the arrest of Mr. 
Gandhi on the 6th. The details are stated 
in the affidavit of the District Magistrate, 
Mr. Knight. A toddy shop was wrecked, 
toddy trees wore cut down, and when 
jiersons were arrested the police lorries 
were obstructed on the road and stones 
thrown. The police tired, some persons 
were wounded, and the crowd thereupon 
I’evenged itself by attacking an unarmed 
police station and murdered an Excise 
Inspector and two police constables. The 
unarmed police were disorganised. The 
^ourt buildings were burnt. A company 
•of military arrived on the 8th, No fur¬ 
ther outrages took place although the 
District Magistrate was apprehensive of 
itrouble in two other towns, Barsi and 
Pandharpur. Further military assistance 
arrived on the 12th and at 8-30 p. m. on 
12th May the military took charge of the 
^town from the civil authorities and pro- 
‘Claimed martial law, »and on the 13th 
published certain regulations of which it 
is necessary only to refer to regulations 8 
■and 11 under which most of these convic- 
l^ions purport to fall. These two regula- 
diions run as follows: 

No. 8: 

“No person shall: 

(a) Disobey or neglect to obey any order duly 
made in accordance with Martial Law Ordi¬ 
nance 1930 (hereinafter called the Ordinance 
or 

(b) obstruct, impede or interfere in any man¬ 
ner with any officer or other person who is 
•carrying out the orders of any authority admi¬ 
nistering martial law, or who is otherwise 
acting in the execution of his duty under mar- 
rtial law, or, 

(c) make any false statement which he knows 
fto be false in order to obtain a pass issued un- 
•der Martial Law. 

Maximum punishment five years rigorous 
/imprisonment and fine. 

No. 11: 

“No person shall display the Congress or so 
•called national flag or similar emblem, commit 
^any act or bo guilty of any omission, 

(a) which is to the prejudice of good order or 
of the public safety, or 

i{h) which is calculated to mislead, or hamper 


the inovemcul or imperil the success of His 
Majesty's Forces, or 

(c) which is likely to iiilorpreted as'incan* 
ing as that person is performing or pretending 
to perform any duty or duties normally perfor¬ 
med bv persons appointed b}' constituted aiitUu- 
rity, himself not hciiJg appointed for the per¬ 
formance of that dutv. 

Maximum piinishn\ent ten years ligm-oug 
imprisonment and fine. 

On 15tb, Ordinance 4 to provide 
for tlie proclamation of martial law 
in the town of Shola))ur was for¬ 
mally published in Simla in the Gazette 
of India of 15th May and on 18th May 
the proclamation was made in Sholapur 
under S. 2. On 30th June 1930 the 
ordinance was withdrawn. 

The arguments have covered much 
larger ground than in the view we have 
taken was necessary. Shortly, the peti- • 
tioners’ contentious are, firstly, that we 
have jurisdiction both under S. 491, Cri¬ 
minal P. C., and under our common law 
jurisdiction. Secondly, there was no 
state of war or armed insurrection 
against the Crown or public necessity to 
justify the civil authorities in abdicating 
and handing over charge to the military 
authorities, but that at the most, it was a 
case of riots which had ceased after 
the 8th, so that tranquillity was restored 
and could have been preserved and the 
ordinary laws maintained, at the w’orsfc 
with the help of the military. Thirdly, 
Ordinance 4 of 1930 is invalid in law or 
at least in regard to Ss. 10, 11 and 12. 

It was argued for the Crown that we 
had no common law jurisdiction but were 
confined to S.491, Criminal P.C. Secondly, 
a state of war or insurrection existed 
from the 12th onwards sufficient to justify 
the supersession of the ordinary laws 
and tribunals, and wa would have no 
power of revision of the sentences of the 
military authorities under S, 491, Crimi¬ 
nal P. G., even if the ordinance had never 
been passed. Thirdly, the ordinance is 
legal and valid, validates the sentences, 
and legalizes the detentions in the case 
of all the petitioners. 

On the third point I agree with the 
reasoning and the conclusions of the 
learned Chief Justice, and have little to 
add. Unlike legislation in India, the 
validity of Statutes of Parliament cannot 
be questioned in the Courts of British 
India. Section 72, Government of India 
Act, empowers the Governor-General to 
pass such ordinances in cases of emer- 
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gency. It is argiied for tlie petitioners 
that the omission of any words, such as 

in the opinion of the Governor-General” 
after tlic word “emergency” siithces to 
enable ns to consider whether there was 
such an otnergency as to justify tlic pas¬ 
sing of the ordinance, and further to 
examine also its provisions to see how 
lar they make “for the peace and good 
government of British India”. Two learn¬ 
ed Judges of the Lihoro High Court 
have considered the former question in 
fie case of Des Raj v. Emperor, A. I. R. 
)0- 0 Tjoh. 781. Their dill'ci ’once of opin¬ 
ion seems to me more apparent than real. 
Section 72, as a whole hardly empowers 
the Court to consider whether the 
Govornor-fleneral was right or wrong in 
his conclusion that an emergency existed, 
much loss to examine how far the pro¬ 
visions of the ordinance tend to the peace 
and good government of the country. 
That responsihility tlie statute has laid 
on the Governer-Gonoral and not on the 
Courts. Unless the Governor-General 

thought tfiat there was an emergency, 
and he alone under the section is the 
judge thereof, ho would not promulgate 
the ordinance to meet that particular 
emergency. The statute does not require 
that the Legislative As.sembly should 
be sitting as a necessary i)reccdont to the 
oxerci.se of the power of passing an 
ordinance. Therefore the fact tliat in 
some oases the Act of Indemnity has 
been passed by the Central Legislature 
and not hy way of ordinance by the 
Governor-General is immaterial. 

The aif-uinont of Mr. Karaiulikar that 
h. 72 13 governed hy S. 65, and tliat tlie 
present ordinance, particularly Rs. 10 to 
12, by reason of interference with the 
general laws and the liberty of the sub¬ 
ject, affect -the allegiance (o the Crown 
and are therefore invalid, has been re¬ 
acted by their Lordships of the Privy 
Council in lht(j(ja v. Emperor (5). In re¬ 
gard to the liberty of the subject, it is to 
be noticed, that aiiart from S. 72, Bengal 

Regulation 

iftio'Madras Regulation 2 of 
taiJ, empower the Governor-General to 
detain without trial any Indian subject 

t^ser ""‘""'‘“^Pe'iod: and I am unable 

the liberty of 

tl^subject any more_than these throe re- 
( 5 ) V. 1 . It. 1U20 J>. c. .140=21 

(J*.‘ o'/' -t. ^ 1 r.rth. 320 


gulations or is more inconsistent with, 
allegiance to the Crown. The argument 
founded on English constitutional law,, 
oven as expounded by so high an autho¬ 
rity as Dicey, is, if I may say so with¬ 
out disrespect, if not a petitio prinoipii, 
from its basis fallacious. Ho himself ob¬ 
serves: (Dicev’s Law of tlie Constitution, 
Hth Edn., p. 282): 

”... whereas under many foreign conslitu-- 
(ions the rights of individuals flow, or appear to- 
flow, from the articles of the constitution, in 
England the law of the constitution is the re¬ 
sult, not the source of the rights of individuals.. 
It becomes, too, more and more apparent that 
the means by which the Courts have maintained 
the Ijiw of the constitution have been the 
strict insistence upon the two principles, first of 
‘equality before the l iw,’ which negatives ex¬ 
emption from the liabilities of ordinary citizens 
or from the juri.^dietion of the ordinary Courts,, 
and, secondly, of ‘personal rosponsiblity of 
wrnng-docrs‘. ” 

India in this respect is dilTerent from 
both. There is no constitution in this- 
sense and no common law. Apart from 
any common law jurisdiction we have in¬ 
herited through the Supreme Court, it 
cannot be said tliat there is any com¬ 
mon law in India in the sense of tlie 
common law in England. Neither tho 
common law of England nor the Petition 
of Rights holds good in India. Tlie- 
liberty of the subject on the one hand 
and the powers of tlie executive on the 
other are widely ditTeront in England 
and in India. The entire argument for- 
the petitioners, tliorefore, in so far as it 
is based upon the constitutional law or 
the common law of England, is quite in¬ 
applicable to the powers of the executive- 
or the liberty of the subject in India, and, 
if I may say so. appears to cloud and 
confuse the real issue rather than to* 
assist us in arriving at a correct conclu¬ 
sion in law. AVo are not concerned with 
tlio law as appears to some persons it 
should ho, but only with the law as it is. 
If a rough generalization is needed, 
I sliould say tliat the normal powers of* 
the executive in India, as for instance- 
the regulations above mentioned and the 
power to promulgate ordinances, not only 
equal, hut they far exceed, the powers 
xvith which Parliament had armed the 
oxocutivo during the Great War xinder 
tlie Defence of tlie Realm Act and the 
rules thorounder. And so long as these' 
powers exist, we ciinnot, on the analogy 
of the English constitutional law, inter¬ 
fere with tlie exercise of these powers by 
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the executive. The lea*rned Advocate- 
General in fact has invited us to hold 
that even our decision in MahomedalU 
Allahux v. Ifimailji Ahdulali (6), follow¬ 
ing Jji re Kochinini Elaya Nair (7), in 
respect of our powers under the common 
law as to habeas corpus jurisdiction, is 
wrong, and that we should overrule it 
and follow the decision in Girindra 
Nath Banerjee v. Birendra Nath Pal (8). 
NVe declined to go into this question as 
it appeared to us unnecessary in the pre¬ 
sent applications. In this view it is not 
necessary to consider the decisions of the 
English Courts in the matter of habeas 
corpus from Wolfe Tone's case (9) to 
Secy, of State for Home Affairs v. O' 
Brien (10), which show with what 
jealousy the Courts in England have 
maintained their habeas corpus jurisdic¬ 
tion and the liberty of the subject. 

On the second point the learned Advo¬ 
cate-General contended that even irrespec¬ 
tive of the validity of the ordinance 
and its validating Cls. 10 to 12, any 
executive officer down to the lowest, such 
as the mamlatdar of the taluka or .the 
police patil, was competent to abdicate 
and to abolish the laws and the Courts 
and to hand over charge to the military, 
if in his own opinion it was so necessary, 
and that the sentences of the military 
under such circumstances were legal and 
beyond our power to question or to revise. 
The argument for the Crown was pressed 
to such an extent that Mr. Thakor for 
the petitioners understood the learned 
Advocate-General to deny even our power 
to go into tlie question whether a state of 
necessity existed, though on the last day 
our power to go into this question was 
admitted for the Grown. But, even with 
this theoretical admission,the whole spirit 
of the argument for the Crown, if it came to 
anything, was that it was really a matter 
for the executive authority on the spot to 
decide on this necessity, and this decision 
of the man on the spot was practically 
conclusive. For the petitioners it was 
argued that the power did not exist to 
the extent that was contended, was not 
so wide or so deep, and that such sen- 

(6) A. I. R. 19-20 Bom. 332=95 I, C. 49=27 

Cr. L. J. 721=50 Bora. 616. 

(7) A. I. R. 1922 Mad. 215=08 I. C. 26=23 Cr. 

L. J. 490=45 Mad. 14. 

(8) A. I. R. 1927 Cal. 490 = 102 I.-C. 647=54 

Cal 727. 

<9) [1798] 27 St. Tr. 013. 

(10) [1923] A. C. 603. 


tences were priina facie subject to our 
scrutiny as to legality. 

The law on the point has been laid 
down by their Lordships of the Privy 
Council in cases such as Phillips v. Eyre 
(iX D. F. Marais, Ex Parte (3) and 
Tilonko v. Attorney-General of Natal (2). 
The first was a case of rebellion in Ja¬ 
maica and was an action for damages by 
a planter against the Governor of Ja¬ 
maica in respect of measures taken for 
the suppression of that rebellion. The 
second was a case during the Boer war 
when military operations extended even 
into Cape Colony rendering it necessary 
for the General in Command of the Lines 
of Communication to tajre measures 
against the Boers in Capo Town on the 
lines of communication, who sympathized 
with the Boers carrying on the war. The 
third was concerned with a native rising 
in Natal. All the three cases however 
leave no doubt on the following points: 
Firstly, a state of war and armed rebel¬ 
lion or insurrection must exist and not 
merely a state of riot which could be put 
down with the aid of the military and 
other citizens. Secondly, neither the 
mititary nor citizens can refuse or im¬ 
pose conditions on such aid. Thirdly, 
the necessity must be proved, not merely 
of recourse to the military, but also of the 
impossibility of functioning of the ordi¬ 
nary civil laws and the necessity of their 
abolition for the time being, and the 
Courts have power to go into the ques¬ 
tion whether such necessity existed. 
Fourthly, it is only when the existence 
of war, whether against foreigners or 
rebels, and necessity are established, that 
the jurisdiction of the Courts ceases. 
Fifthly, the powers exercised by the mi¬ 
litary commonly but incorrectly known 
as *'martial law” in fact are no law at all 
and would be, if the fact of necessity for 
a war is not established, illegal, and 
therefore need Acts of Indemnity, if they 

are not to be questioned. 

Thus in Elphinsto7ie v. Bedreecliund 
(ll), when the military, after the con¬ 
quest of Poona in 1818, seized certain 
treasure in the hands of the treasurer 
of the last Peshwa, the decree of this 
Court for damages in a suit by the trea¬ 
surer against the Resident, Mr. Mount- 
stuart Elphinsfcone, was set aside by the 
Privy Council on the ground (p. 360) ‘*of 
hostile seizure made, if not flagrante, yQ^ 
Til) [1930] 1 Knapp. P. C. 316. 
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iinu>hnii ccssanic hello," In D, F. j\[arais^ 
l-'x parte (3) Lord Halnbury, in deliver¬ 
ing tlio judgment of tlio Privy Council, 
i>b.served, p. Ho: 

“Tiir trulh is lli:it no (loid)l hns ever existed 
that where war aelually prevails the ordinary 
Courts have no jnrisdiftioii over the action of 
the iTiilitars autitoritics.” 

Jh)ubtless cases of dirdculty arise when tho 
fact of a state of rohclliou or insurrection is not 
clearly cstalilished.” 

It may often ho a question whether a mere 
not, or disturbance neither so eerious nor so 
oxtensive as really to amount to a war at all, 
has not boon treated with an excessive severity, 
and whether tho intervention of tho inilitarv 
force wns necessary ; but once let the fact of 
■ictul war be established, and there is a uni¬ 
versal consensus of opinion that the civil Courts 
have no jurisdiction to call in question the 
propiiety of tho^action of military authorities.’* 

Agjiin, in Ulonko Attorney-Gcjieral 
of iSatal (2) Lord Halsbury observed 
(p.^ 04) : 

■‘It is by this timn a very familiar observation 

that what IS called’’martial law” is no law at 
aii. J he notion that "martial law’'exists bv 
ronson of the proclamation ~ an expression 
which the learned counsel has more than once 
used- -IS an entire delusion. Tho right to 
•ulministcr force against force in actual war 
Uoes not depend upon tho proclamation of 
martial law at all ... . But tho question whe¬ 
ther tho war existed or not may, of course, from 
tunc to time lie a question of doubt, and if 
that had been the question in this case, it is 
possddo that some of the observations of tho 
loarncd counsel with regard to tho period of 
tria , and (ho course that has been pursued, 
might have required consideration. But no 
ficich question arises here. An Act of Parlia¬ 
ment has been pissed in Natal which in terms 
miacts tho legality of tlio sentences in question 
and provides that they shall bo doomed to be 
sentonecs passed in tho regular and ordinarv 
course of criminal jurisdiction. This Board 
has no power to review these senteneos, or to 
inquire into the propriety or impropriotv of 
passing such an Act of Parliament." 

T tlio Clovornniont of 

1915 (5 .1-6 Goo. .Y. C. 61) 
and 1919 (9 & 10 Goo. V-C. lOl), undor 
44 placod a lostnclion on tlio powor 
ovon of tlio Govornor-Gonoral in Council 
to doclaro war or commence liostilitios. 
|iho learned Advocato-Genoral lias in his 
argument roforrod to tho oxisteiico of 
e egraphic and other speedy communi- 
|«ations ,H tho present day. But they 
all render armed assistance, police and 
military more easily available no loss 

ind le°nGovornor-Gonoral 

blri Urn ovdinanee 

snot alvlll f 7® authority on tho 

'X fin tn '^ftor. And I 

am quite unable to assent to the iiro 

position that notwitlistanding raihvay. 


telegraphic and wireless communications,] 
when Hirliament itself has limited the 
power of tho Governor-General in Coun-' 
cil any executive officer, ovon tho lowest,' 
if his orders are questioned or riots* 
occur, has the right, because of a oertaini 
number of evil-doers who break the 
peace, to declare war against every otherj 
person in a large area as a rebel, abolish; 
at one stroke tho ordinary laws and, 
tribunals, and place the military in' 
possession free to deal and to punishj 
as they will and restore tranquillity 
so called through terror. It was sought 
indeed to justify this proposition on tho 
not unusual ideal basis of the man on 
the spot. 

The law, however, does not invest 
the man on tho spot with superhumanj 
attributes. Being a man, ho may 
be weak or incapable. He may bo out 
of touch with the people. Ho may 
be nervous or even vindictive. He mayl 
exaggerate a riot with sticks into an! 
armed insurrection, and disobedience of! 
his own orders into a rebellion. Parlia¬ 
ment has not, as far as I know, ordained 
that tho existence of tho laws and the' 
working of tho Courts should cease on! 
tho ipso dixit and at tho will of tlie manj 
on tho spot whether District Magistrate,! 
mamlatdar or police patil ; or thati 
oxcossos and broach of peace, arson, or' 
oven murder on tho part of a small 
minority of tho population should justify' 
the man on tho spot into exaggerating 
disaffection into rebellion, or riot into ani 
armed insurrection and abdicating him-' 
self in favour of tho military with the' 
abolition of tho ordinary law. Such a' 
state is not tho first stage in tho sup-j 
prossiou of any disorder but tho last! 
rosort of the civil power. It is not &} 
sword hanging over tho heads of anj 
outiro population by reason of disordotj 
or disobodionco by a minority to the 
man on tho spot. It is not a sign of his 
strength and duty discharged to tho end,' 
but rather a confession of helplessness* 
and comploto impotonco to suppress 
hroaclios of the peace and to maintain 
laws even with tho aid of tho military. 
It is only whon practically tho entire; 
population of a certain area is so widely 
and so deeply disaffected and so armed 
that it is able to enforce its own law, 
and tho Kings law and writ do not 
run, that an armed rebellion or insur- 
lection as distinguished from riot can 


1631 Chanapi'A SHAisTruAVPA V. Emi'EROR (SB) (Madgavkar, J,) 


^be said to exist- and necessity to arise. 
‘In short, the laws of the State exist and 
ithe Courts function tlirough the will 
'of Parliament and subordinate legis¬ 
latures within the powers delegated to 
them by Parliament, not at the will {>r 
iduring the pleasure of the executive or 
any officer high or low. 

It was said, I think, in the argument 
that the military might not be willing 
to come to their aid unless the or,dinary 
laws and tribunals were abolished. No 
•section of the Army Act or anv other 

V 

Act has been cited to us to show* that 
the military in India occupy in this 
-respect a position different from that 
of His Majesty’s military forces in any 
other part of the dominions, and, if so, 
lit is the right of the civil authorities to 
demand, and the duty of the military 
to furnish, all the armed aid that may 
be necessary in the suppression of dis- 
lOrders and breaches of peace. I go even 
further and must point out that this 
duty is cast not only upon the military 
Ibut also upon all loyal citizens and 
jsubjeots of the Crown actively to aid 
in the suppression of disorders. It may 
he that owing to the peculiar circum¬ 
stances of India, historical and political, 
the duty of citizens to aid in the main¬ 
tenance of law and order is not so well 
realized as it ought to be. But as I have 
already said above, W'e are only con¬ 
cerned with laying down the law as it is. 
And if on the one side the law ordains 
the last and the extreme necessity, all 
- other means being exhausted as the only 
circumstance justifying the abolition of 
the ordinary laws and tribunals : on the 
other it is not less incumbent upon us 
to declare in no uncertain voice that the 
maintenance of laws and of liberty de¬ 
pends, in the first instance, upon the 
loyal co-operation of the subject in assist¬ 
ing to keep the peace and to suppress 
disorder. If authority is needed for this 
proposition, it suffices to refer to Rex v. 
Pinney (12) and to the observations of 
Dicey (op : cit 284) : 

“The Crown has the right to put down brea- 
•chcs of the .peace. Every subject, whether a 
civilian or a soldier, whether what is called a 
servant of the govcrnnient * such for example 
as a policeman, or a person in no wav con¬ 
nected with the administration not, onlv has 
the right, but is,’ as a matter of legalduty, 
bound to assist in putting down breaches of the 
peace. No doubt policemen or soldiers are the 

<12) [1832] 5 C. & P.. 254=3 B. & .-{17946. 
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persons who, as being speciiillv cinploye^d in the 
mainl('nuncc of order, are most giuicrally called 
upon to suppress a riot, but it is clear that al! 
loyal sul)jccts are bound to take their part in 
the suppression of riots.” 

This duty is not limited by llie terms 
of Ss. 12*7 to 132, Criminal P. C., in 
regard to unlawful assemblies but extends 
far beyond. 

On the question ol indemnity, the 
argument for the Crown, if I understood 
the learned Advocate-General right, was 
that so long as the executive and the 
inilitarv acted bona fide, the actions of 
the military were not subject to the ordi¬ 
nary laws of tribunals and naeJed no 
validating ordinance. This position is, in 
my opinion, entirely untenable. The 
justification for the acts of the military 
lies not merely in their bona fidos but in 
the existence of necessity, i. e., in the 
proof of such a state of war, insurrection 
or armed resistance as to justify the ces¬ 
sation of the ordinary law and its re¬ 
placement by military force f)ure and 
simple. The question of necassity or 
whether the proved facts amount to 
necessity is a question of fact for the 
Courts. If necessity is proved, as in the 
cases referred to above, then the acts of 
the military are not justiciable by the 
ordinary Courts. Unless it is proved, 
they are so justiciable and 

“the Courts have, at any rate in time of 
peace, jurisdiction iu respect of acts which have 
been done by military authorities and others 
during a state of war.” 

Dicey, (op : cit : p. 545): 

“The protection of military laoi and others 
ag-xiust actions or prosecutions in respect of 
unlawful acts done during a time of war, bona 
fide, and in the service of the country, is an 
Act of Indemnity (p. 547).” 

“An Act of Indemnity is a statute the object 
of which is to make legal transactions which, 
when they took place, were illegal, or to free 
individuals to whom the statute applies from 
liability for having broken the law (p. 547).” 

“This doctrine of immunity is however open 
to the very strongest objcctious (p. 551).” 

Therefore the second contention for the 
Crown that this Court has no power to 
revise the sentences of the military 
Courts even if the ordinance had never 
been passed, is, in my opinion, incorrect. 
On the contrary, it is for the Crown to 
prove the necessity and the legality of 
any sentences, civil or military, if not 
under the ordinary law, then under any 
Act of Indemnity such as the ordinance 
in the present case. On the question .of 
necessity in the present case, the only 
material, strictly speaking, is the affi- 
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davit of the District Magistrate, Mr. 
Knight. The petitioners have put in the 
evidence of the three police oiVicers in 
respect of the Sholapur riots in Criminal 
Application No. 305 of 1930 in this Court. 
One of the jietitionors in Criminal Ap¬ 
plication No. 312 of 1930, wlio has ap¬ 
plied for a rule on liehalf of her liusband, 
t he editor of a local paper, has put in a 
translation of an article from that paper 
of lOth May. whicli alleges that after tlio 
murders of the constables at tlie police 
station and tlio burning of the Court 
building, the armed police patrolled the 
city from 1-30 p. m. to 7-30 p, m. on the 
Hth, killed twenty-five innocent persons 
and injured fifty others. The article 
gives twenty-two names. But tlie facts 
alleged in this article are not sworn upon 
afhdavit and, however proper a subject of 
inquiry by Government, they cannot he 
(reated as evidence which wo can con¬ 
sider in this case. Nor can I accept the 
contention for the petitioners that having 
omitted to i>ut in tlio necessary ailidavits, 
this Court should now remand tlio ques¬ 
tion of necessity for an imiuiry under 
K. 46, Appellate Side Rules. Such a pro¬ 
cedure, for obvious reasons, is. at tiiis 
stage, inconvenient and undeslrahle. 

Confining myself, therefore to the affi¬ 
davit of the ]3istrict Magistrate and in 
the light of the law as formulated above, 
my conclusion is as follows : Whatever 
the merits or demerits of prohiliition, tlio 
wrecking of tlie liquor shop, tlio cutting 
down of toddy trees, resistance to arrests 
were indefensible, and the obstruction to 
the Magistrates and the police are facts 
which entirely justified firing on the first 
mob. The murder of the Excise Inspec¬ 
tor and of the unfortunate constable and 
the burning of the Court house were 
acts for which no condemnation could 
be too strong. It was not merely 
the right hut also the plain duty of 
the police to suppress the disorder and to 
arrest the guilty. But, on the other hand, 
there is equally the fact that the Arms 
Act was in force, the mob had no arms 
but only sticks and stones, the attack on 
the police post and tlio Court house must 
from the nature of things liavo been the 
work of the scum and not of persons with 
a stake in the town, and after the 8th, 
serious disorder ceased and a company of 
the military arrived. The single allega¬ 
tion that an order of the Magistrate under 

B. 144, Criminal P. C., whatever it was 


V. Emperor (SB) (Madgavkar, J.) 1931 

was not obeyed, does not, in my opinion^ 
suffice to establish the plea of necessity, 
which the law demands. Sholapur is on 
the main line with throe cantonments 
within easy distance by rail, and troops 
were available from Poona, Ahmednagar 
and Secunderabad. While I am satisfied 
that the unarmed police had become dis¬ 
organized, and an addition to the armed 
force at the disposal of the executive was 
necessary, the point on which I am not. 
satisfied is why, as in the case of similar 
riot.s in Ahmedabad in 1921, military 
aid alone did not sulfice, without the 
handing over of charge by the civil autho¬ 
rity to the military, which in law makes 
all the dilYerence possible. 

On the question of jurisdiction, as I 
have already stated, but for the ordinance 
wo would have had, in my opinion, juris¬ 
diction to examine the legality of these 
sentences and to order the release of the 
petitioners, unless tlio convictions and 
sentences wore proved to he legal. Into 
the details of thoso sentonoes I do not 
propose to go in view of the conclusions^ 
which wo have reached on the third point. 
A large majority of thorn appear to bo foi' 
running away in tho attempt to arrest or 
refusing to come (piiotly. In application 
312 of 1930, referred to above, from 
Rajwade, tho ■'ontonco is passed for cir¬ 
culating his newspaper with the articles 
mentioned. Tho sentences vary from one 
to two years’ rigorous imprisonment with 
lines of Rs. 500 and above. In tho case 
of Rajwade tho sentence is of seven years 
and a lino of Rs. 10,000. 

The third point on which our decision 
really rests lias been dealt with in detail 
in tlio judgment of tlie learned Chief 
Justice. I have already hold that the 
ordinance Is within the power of the- 
Govornor-Gonoral, and that it is not open 
to us to examine its provisions and whe- 
tlier, if at all. they go beyond tho neces¬ 
sities of peace and good government,- 
within tho moaning of S. 72, Government 
of India Act. The ordinance, expressly 
and read as a whole, is designed, in my 
opinion, firstly, to proclaim martial law 
under S. 2; secondly, to yalidivto the regu¬ 
lations and orders made after tho 12th 
and before tho ordinance came into force 
under S. 10; thirdly to validate the sen¬ 
tences under martial law passed by the 
military between these dates and pi'ior to 
the proclamation of martial law under 
8. 11; fourthly, to protect tho military 
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against legal proceedings hy reason of 
their acts between these dates under 
S. 12; and, lastly, under 8. 7 to give 
jurisdiction to the ordinary criminal 
Courts alone to try subsequent offences. 
All these sections are, in my opinion, 
valid, and the sentences passed did not 
necessarilv terminate with the cessation 
of the ordinance on 30th .Tune 1030. or 
the detentions under them become illegal 
thereafter. I am unable to accede to the 
contention for tlie petitioners that the 
ordinance only validated the sentences 
passed by the Officer-in-Command, Col. 
Paige, and not by otlaer oflicers or that 
because these sentences under B. 11 “shall 
be deemed to be as valid as if they were 
sentences passed under this ordinance” 
therefore they become sentences passed 
under S. 7 “dealt with by the ordinary cri¬ 
minal Courts” subject to appeals or revi¬ 
sions by this Court. On the question as 
to when the ordinance came into force, 
the petitioners contend that it came into 
effect on the loth, the date of the publica¬ 
tion in Simla, while it is argued for the 
Crown that it came into effect on the 18th, 
passed after its proclamation. The ordi¬ 
nance in express terms is; “To provide for 
the proclamation of martial law in the 
town of Sholapur and its vicinity.” These 
words are repeated in the preamble and 
an express provision is made in S. 2 for 
such proclamation. Under the General 
Clauses Act (10 of 1897), S. 5 (l): 

"Where any Act of the Governor-General in 
Council is not e.xpressed to come into operation 
on a particular day, then it shall come into 
operation on the day on which it receives the 
assent of the Governor-General.'’ 

If the ordinance were not passed “to 
provide for the proclamation,” it might 
have been a tenable contention that it 
came into effect from the date of its pub¬ 
lication on the 15th. But providing as it 
does for this j^roclamation and being inter 
alia expressly passed for the purpose, the 
argument for the Crown is, in my opinion, 
right that the ordinance came into effect 
not from the date of its publication but 
from the date of the proclamation on 
the 18th, so that, as all the sentences in 
question are after the 12th and before 3-30 
p.m. on the 18th, they are all validated by 
the ordinance and are not subject to our 
revision. 

In the result the petitioners succeed on 
the first two points but fail on the last. 
I agree with the learned Chief Justice 
that the present applications fail and 


aiust be dismissed and the rules dis¬ 
charged. 

Blackwell, J. — In showing cause 
against the rules obtained by the seven¬ 
teen applicants, all of whom had been 
convicted and sentenced by a military 
tribunal at Sholapur between 8-30 p. m. 
on 12th May and 3-15 p. m. on 18th May 
1930, for offences against martial law 
regulations promulgated by the military 
autiiorities, the Advocate-General has 
advanced two main arguments : (l) that 

where a state of war exists the civil 
Courts have no jurisdiction over the ac¬ 
tion of the military authorities, and 
consequently cannot question sentences 
passed by military tribunals : and (2) 
that in any event, whether a state of war 
existed or not which justified the civil 
authorities in handing over control to 
the military, the sentences passed were 
validated hv the ordinance made and 
promulgated by the Viceroy and Governor- 
General on loth May 1930. 

It is clear law that the civil authori¬ 
ties are not entitled to abrogate their 
duties and to hand over control to the 
military except in cases of necessity^ 
The reason for this is plain, inasmuch as 
martial law is no law at all, see the re¬ 
marks of Lord Halsbury in Tilonko v. At- 
iorney-General of Natal (2). The exis¬ 
tence of martial law consequently places 
all citizens in the area to which it extends 
under the unfettered control of the mili¬ 
tary authorities, whose acts are not 
justiciable by the civil Courts: see D F. 
Marais, Ex parte (3). A declaration of 
martial law is thus a very serious matter 
affecting as it does the ordinary rights 
of citizens. It is therefore plainly the' 
duty of the civil authorities, assisted by all 
loyal subjects, whether civil or military: 
see Phillips v. Eyre (l), to carry on the 
civil administration, and not to hand 
over control to the military, unless the 
necessity of the case demands it. As. 
was pointed out by Lord Halsbury in 
D, F. Marais Ex parte (S) it may often 
be a difficult question whether the cir¬ 
cumstances were in a particular case so 
serious as to justify the civil authorities 
in handing over control to the military. 
It is undoubtedly the duty of the Courts! 
if the necessity is challenged, to inquire- 
into the matter, and if the necessity is 
not established, then any persons who 
have committed acts not sanctioned by 
the ordinary law are liable to be attacked- 
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in the Courts at tlie inslanco of tiioso 
^vho have sufTered from their lawless 
a.cts. Hence, upon a duo consideration 
-of the circumstances, Acts of Indemnity 
liavo often been passed by the legislature 
adopting and ratifying the acts done, and 
enacting that they sliall bo “made and 
declared lawful and confirmed.’* 

The facts detailed in the affidavit of 
Mr. II. F. Knight, the District Magistrate 
of Sholapur, dated IGth August 1930, 
wliich are relied on as establishing the 
•necessity for handing over control to the 
military, undoubtedly prove that a very 
serious state of affairs existed in that 
city. They have not been contradicted 
by any evidence adduced on behalf of the 
.applicants, and the existence of the neces¬ 
sity, if necessity there was. has not been 
challenged in any of tlio petitions wliicli 
are before us. 

Deferring, as shortly as possible, to the 
more important facts deposed to, it ap¬ 
pears that on 7th May a large crowd 
throw stones at the District Superinten¬ 
dent of Police and a small body of armed 
police, and liquor and toddy shops were 
wrecked. 

On 8th May toddy booths were wrecked 
and trees cut. Then six or eight people 
having been arrested, the District Magis¬ 
trate and the police found the road 
blocked by a largo crowd having Con¬ 
gress Hags, tliero being a lorry full of men 
armed with lathis coming up. The Dis¬ 
trict Magistrate and the police wore 
continually stoned from the road and the 
lields on eithor side. Thou notwith- 
.^itanding that two rounds luid boon fired, 
the crowd, then estimated to l>e about; 
ien thousand strong, blocked the road 
with largo stones and concrete water 
pipes, and continued to throw stones hea¬ 
vily from three sides from under cover of 
houses. The crowd was again fired upon 
^nd dispersed, hut ncvortholoss again cut 
through under cover of the houses and 
attacked an Dxciso Sub Inspector In the 
city itself the police were attacked, the 
partially burned body of a Hoad Consta¬ 
ble was discovered in a fire burning in 
the road in front of Mangalwar Police 
Chowki, and a second jioliceman was so 
severely wounded that ho died. In 
another part of the city a gutted police 
chowki was found with a tiro in front of 
It, and one of the Court buildings had 
been set on fire. Further, during the 
afternoon of 8th May. the police while 
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on patrol wore attacked in several 
places. 

Next it appears that, despite the pre¬ 
sence of the military, of whom one com¬ 
pany had arrived on 8th May, tlie beha- 
viour of the crowds was such that they 
were ^ireparod to defy the orders made 
on 9th Mav under S. 114. Criminal P. C, 
Indeed a crowd estimated at 2,000 
actually surrounded a military lorry that 
broke down, and refused to disperse at 
the orders of a Magistrate. 

Cn 11th May a police station within 
200 yards of a military post was looted 
and its contents burnt on the road. Fur¬ 
ther, a meeting was hold outside congress 
house at which threats were made to kill 
any policeman, and a Magistrate on duty 
for an inquest ‘was threatened by the 
crowd. 

The above are the events deposed to 
by Mr. Knight. They are uncontra¬ 
dicted. The extreme seriousness of the 
situation is proved not only by these 
events, but by the fact that after the at¬ 
tacks made on the iiolico on 8th May, 
Mr. Knight considered it necessary to 
withdraw the police from the city, and 
also from the fact that the lurarmcd 
police were disorganized and that many 
of them did not report for duty for days. 
There wore only about 60 armed police 
available to deal with a disturbed city 
of 1,20,000 inhabitants and four other 
places in the District and most of these 
had boon on duty from the morning of 7th 
May. Mr. Knight having boon informed 
by tlio Deputy Inspoetor-Gonoral of 
Police that no police assistance could be 
sent from other districts, It was in 
tlioso circumstances that Mr. Knight, 
considering that it was not i)03siblo to 

carry on the normal civil administration 

* 

as stated by liim in his allidavit, repor¬ 
ted the facts to the Local Government, 
and with their approval handed over 
charge of the situation to the military 
authorities at 8-30 p. in. on 12th May. 

Having regard to the ordinance dated 
lotli May, which in my opinion valida¬ 
ted the sentences with which we are 
concerned, it is not I think necessary for 
us to decide whether the circumstances 
wore such as to justify the civil autho¬ 
rities in handing over control to the 
military. If it had been necessary to 
decide this question, I should myself have 
had no hesitation in holding that the 
civil authorities were justified. In my 
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opinion the facts deposed to by Mr. 
Knight prove, not mere sporadic riots 
and disturbances such as might be coped 
with by the civil authorities if necessary 
with the assistance of the military, but 
an organized rebellion against established 
authority, and a determination on the 
part of those joining in it to reduce the 
civil administi'ation to impotence. This 
in my judgment, amounts to waging war 
against the State In such circum¬ 
stances if the civil authorities attempted 
to carry on the civil administration even 
with the help of the military, I think 
that the damage to life and property 
might be very greatly increased. In my 
opinion, they are not bound to take such 
a risk, but are entitled to meet war with 
war, and to hand over control to the 
military authorities. 

Turning now to the ordinance, the first 
question to be determined is whether it 
was validly made in exercise of the 
powers conferred upon the Governor- 
General by S. 72, Government of India 
Act That section, subject to certain 
restrictions which do not in this matter 
arise, authorizes the Governor-General 
in case of emergency ” to make ordi¬ 
nances for the peace and good govern¬ 
ment of British India or any part thereof 
and any ordinance so made is for a 
period of not more than six months to 
have the force of an Act passed by the 
legislature. 

It was contended by Mr Thakor for 
the applicants that no case of emergency 
had been established I do not agree 
with this contention. The reasons which 
moved the Governor-General are set out 
at the end of the ordinance. On the 
materials placed .before him, the Gover¬ 
nor-General was in my opinion clearly 
entitled to conclude that an emergency 
had arisen. I, therefore, think it un¬ 
necessary to decide whether the Court is 
empowered to enquire into the question 
whether an emergency existed, or whe¬ 
ther that is a matter solely for the deter¬ 
mination of the Governor-General. 
There has been a difference of judicial 
opinion upon this question in the Lahore 
High Court : see Des Ba* v. Em¬ 
peror, A.I.B. 1930 Lah. 781. I in¬ 
cline strongly to the view that 
the Court is entitled to inquire into the 
matter. Assuming that it is, the Court 
is not, in my opinion, entitled to inquire 
into the question whether the facts 


placed before the Governor-General were 
accurate or inaccurate. The Governor- 
General must obviously act promptly, 
and may sometimes have to make up his 
mind on information which may after¬ 
wards be found to be erroneous. In con¬ 
sidering whether there was a case of 
emergency within the meaning of S. 72, 
the Court in my opinion, is only entitled 
to require to bo satisfied that facts 
were placed before the Governor-General 
which if true might reasonably load liim. 
to conclude that an emergency existed. 

It was next contended by Mr. Thakor 
that the ordinance came into force on 
15th May, and that having regard to- 
S. 7, which provides that all offences 
punishable under the ordinance should 
be dealt wuth by the ordinary criminal 
Courts, any sentences passed by the 
military tribunals after that date were 
illegal. This argument appears to me to 
overlook the fact that the ordinance 
itself states that it is an ordinance to 
provide for the proclamation of martial 
law in the town of Sholapur and its 
vicinity, and to empower military autho¬ 
rities to make regulations for administer¬ 
ing it Until regulations were made in 
accordance with S. 4, the occasion for ap¬ 
plying S 7 would not have arisen. Ac¬ 
cordingly .in order to provide for the- 
period intervening between 12th May 
and the proclamation of martial law,, 
which was required to he made under 
S 2, S. 11 provided for the validation of: 
martial law sentences prior to pro¬ 
clamation. 

On the construction of S. 11, Mr. 
Thakor argued that any sentence valida¬ 
ted by the section must have been passed 
by the particular officer who had made 
or issued the order which had been con¬ 
travened. On the wording of the section 
this argument appears to me to be un¬ 
tenable. Further, in reference to the 

concluding words of the section, namely*. 

“ such scntonco shall be deemed to bo as valid' 
ns if it- were a sentence passed under this ordi¬ 
nance in respect of an offence against a regula¬ 
tion or a martial law ordor in force in that area 
under this ordinance,’* 

he contended that the sentences with 
which we are concerned must be treated 
as if they had been passed by the ordi¬ 
nary criminal Courts, and were therefore' 
open to appeal or revision. The peti¬ 
tions do not raise this contention, and*^ 
strictly speaking, the question involved : 
in it is not before us. Nevertheless, I. 


70 Bombay 

think it right to say that, in my opinion, 
the contention is unsound. The sen¬ 
tences which were passed by military 
tribunals are not by S. 11 to be deemed 
to be sentences passed by the ordinary 
-civil Courts. They are sentences which 
are to ho deemed to he as valid as if they 
had been passed by tlio ordinary civil 
Courts. They still remain sentences 
passed by military tril)iinals. 

Mr, Thakor also argued that as the 
ordinance ceased to bo force after 
doth June 19d0, the sentences passed by 
military tribunals ceased to bo operative 
as from 1st July. Having regard to 
the Prov. 2, S. 2 of the ordinance, 
tl)is argument api>ears to mo to bo un¬ 
tenable. In my opinion tlio sentences 
in question were validated by the ordi- 
rtanco and tliesc rules should bo dis¬ 
charged. 

Jiiilca di^irhanird. 
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1\Iaik;avkau and Baplkk, JJ. 

F.yn prror — Applicant. 

v. 

Sa ki naha i Biflniddi n L ukma n i —Ac- 
cused. 

Criminal Ref. No. Hoof 1930, Decided 
on 29th Seiitomher 1930, made by Hess. 
Judge. Tliana. 

sjc (a) Prevention of Intimidotton Ordi¬ 
nance {5 of 1930), S. 3- Person molested 
must be same whose rights arc obstructed. 

Tho t'ici-Rou must ho i)io s nne t'crson 

as the person to v.lioso legal rigltts ohstruclion 
is to 1)0 cmusimI. On tlio natiirnl and ordinary 
interpretation of tlio words a view to 

ciiuKC sdoli "other person," i.e., the same perstm 
molested, it is i)npnssiido to hold thit aeco.'^tini; 
a customer necossinh’ is with a view to e.uise 
quite anotlicr person, the shopkeeper, witli 
whom the aecused has no communication, to he 
interfered with in the exercise of his legal 
rights. [P 72 C 1] 

(b) Prevention of Intimidation Ordinance 
(5 of 1930), S. 4— Ingredients illustrated, 

I), a shopkeojior, lias a legal right to keep his 
shop open. A must intend to interfere with the 
exercise of sucii legal right hv the shopkeeper; 
and A must ohstruet or intimidate or use vio¬ 
lence to him or loiter mur his place of husiness, 
Tf all three are proved, A is guilty of moles¬ 
tation. *[l> 7*2 C 1] 

^ (c) Prevention of Intimidation Ordi nance 
(5 of 1930), Ss. 3 and 4—Temperance worker 
cannot be presumed to have in view to cause 
loss to liquor shopkeeper. 

Vet Modqavhar,J.~\i is difticnlt to hold 
that a person, who, rightly or wronglv. is con¬ 
vinced of the evils of drink and of his* dutv to 
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I>crsuado others of such evil, must necessarily 
he presumed to have in view to cause any loss 
to the shopkeeper or of the iiiterforencc with the 
shopkeeper’s lights. On tho contrary, it is not 
going too far to say tliat in the case of tho 
ordinarv Icmpcranc o worker, it is the welfare 
of the drinker which occupies the mind of the 
worker and not the gain or loss to tho shop¬ 
keeper. And it is not possible to as.sont to the 
proposition that dissuading people from drink 
ncccssarilv connotes .ind compels a conclusion 
of interference with the right of a shopkeeper to 
keep his shop open unless tlievo is evidence to 

prove it. ^ 2] 

Per Bnrlff, J.—The doctrine that a person 
must ho presumed to have known tlie natural 
and proh.iblo cf-nscqncnee of his conduct and to 
h ive intended it, is generally applicable in tho 
case of immedialo consequences, hut it is not al- 
wavs true that people visualize the icmoto con¬ 
sequences of their Jictions. M(*re especially it 
is doubtful whether emotional pct-ple can bo 
presumed to realize the consequences of actions 
dictated l>y emotion. However, even if the doc¬ 
trine he of general application for remote as 
well as immediate consequences, it is useless 
to the secondary consequences of the conduct 
attributed to a temperance worker which aro 
not penalized by S. I. S. I does not penalize 
loitering witli a view to i*iuse li'ss to another. 

It speaks of loitering with a view to causing 
another to ahsl lin from some liwfnl act, and 
the temperance worker who cannot be said to 
have attempted to cuisc the shopkeeper to 
abstain bv direct or indirc'd meins is not 
guilty. [1’ 74 C 1] 

(d) Interpretation of Statutes Statements 
of objects and reasons --Rule is same for 
ordinances as for Acts—Desire to make 
temperance work penal must be clearly ex¬ 
pressed—Prevention of Intimidation Ordi¬ 
nance (5 of 1930), Ss. 3 and 4, 

On tho ordinary canons of interpretation it is 
not open to the Court lo eonsidor the slato- 
mont of objects and roisons’m the ease of an 
ordinanee any more tliau in the case of an Act. 
If the legislature or the (lovernor-liener\l do- 
.'^iies lo m lUo temper ince work, by which is 
meant dissuasion of people from drink, a penal 
offence, tho intention must he cleivev than it 
is in tho nreseut definition of "molestation*' 

inS Uh ' ^ _ [P 7:1 0 3] 

5^ (e) Criminal Trial—Sentence — Respect 
for law undermined—Duly of Court to hold 
scales even - Excessive and vindictive senten¬ 
ces undermine respect for law even further. 

Where the accused, a respeclalde woman of 
sixlv felt it her duty to dissuade people from 
drinking, a sentence of ligovous imprisonment 
for four months and a fine of Hs. 100 and in 
default one month's vigorous imprisonment, is 
oKcessive, and might even bo ovitiei/cd as vin¬ 
dictive. It is necessary at all time, and not 
least when respect for the law is l>oing under¬ 
mined, that, whatever the attitude or Iho poli¬ 
tics of any party, the Courts should in all res¬ 
pects sempulonsly hold the scales oven, ob¬ 
serve the correct procedure and that they 
should not hv such sentences themselves still 
further undermine this respect (or tho law. 
Such sentences defeat their own objeet and 
nsuallv produce au effect eoutravy to what 
l)orhanii they areduteudod to do. [P 73 C 1,'-] 
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H. V. Diiaifd—(Amicus cuiiiae) for 
accused. 

P. B Sliingnc —For the Crown. 

Madgavkar, J. —This is a reference 
by the Sessions Judge of Thana inviting 
us to set aside the conviction and sen¬ 
tence under S. 4, Ordinance 5 of 1930, on 
the accused, Sakinabai, wife of Badruddin 
Lukmani, who was sentenced by the Eesi- 
dent Magistrate, Kurla, to suffer rigorous 
imprisonment for four months and to 
pay a fine of Es. 100, in default to one 
month’s rigorous imprisonment. 

The accused is a resident of the village 
of Chombur, near Bombay. Two con¬ 
stables stated that from 10-30 a. in. till 
midday on the day in question the ac¬ 
cused was standing about 25 or 30 paces 
from the country liquor shop, and that 
she dissuaded a certain number of persons 
from going into the shop. The accused 
alleged that there was no need for her 
to dissuade because there were no custo¬ 
mers. She took no other part in the 
proceedings. 

The Eesident Magistrate, Kurla. hold, 
firstly, that the accused .was loitering 
near the country liquor shop at Ghembur; 
secondly, that slie did so with a view to 
cause the country liquor shopkeeper to 
abstain from keeping.his shop open as he 
had a right to do; and thirdly, that she 
hindered him in the use of the shop, and 
theroforo she was guilty under S. 4 of the 
ordinance and sentenced her as above on 
7th July 1930. She did not appeal, but 
the learned Sessions Judge has made the 
present reference. His grounds shortly 
are that even if the learned Magistrate 
was right on the first point, he was 
wrong in his inferences on the second 
and the third points. The accused acted 
with the object of persuading people to 
.give up drink, not of compelling the shop¬ 
keeper to give up his business, and her 
act did not amount to molestation as 
defined by S. 3 of the ordinance. 

Mr. Divatia as amicus curiae in support 
of the reference argues that, firstly, the 
accused’s statement as that of a lady of 
position should be preferred that she did 
not even dissuade customers, secondly, 
that in any case, her object was the 
object of all temperance workers, viz., to 
-dissuade people from drink as a poison 
physical, mental and moral, and that 
such an act with such an object is not 
“molestation” within S. 3. 

It is contended by the learned Govern¬ 


ment Pleader that the words in the section 
“with a view” do not mean merely the 
immediate object or purpose, but include 
more remote consequences, and that as 
persistent dissuasion of people from re¬ 
sorting to liquor shops may result in tlie 
closing of the business, such a conse¬ 
quence is a view within the meaning of 
S. 3, and the accused's action is there¬ 
fore molestation. 

Wg assume for the purposes of the pre¬ 
sent case that the accused was standing 
near the shop in order to dissuade would- 
be customers, if she could, from resorting 
for drink to that shop. The question is 
whether on these facts she is guilty of 
molestation under S. 3, Ordinance 5 of 


1930. 


The arguments have gone somewhat far 
and various hypothetical cases have been 
placed before us. Speaking for myself, it 
is preferable. I think, in interpreting th-e 
law, to confine ourselves strictly to the 
facts found above and to see whether they 
do or do nob fall within the legal defini¬ 
tion of the offence. Wq are not concerned 
in this Court with considerations political 
or religious on either side. To a Tilaho- 
medan like the accused, drink is strictly 
forbidden by her religion ; and dissuasion 
at least of her co-religionists may be a 
sacred duty. On the other hand, Govern¬ 
ment derives a large revenue from excise 
and is to that extent interested in the 
free sale of liquor. But it was conceded 
by the learned Government Pleader that 
the definition on his interpretation was 
wide enough, and in fact it obviously fol¬ 
lowed from his argument that a temper¬ 
ance worker, who had no other object 
except to reduce the evil of drink, would 
be guilty of molestation under the ordi¬ 
nance. The ordinance in express terms is to 
provide against certain forms of intimi¬ 
dation, and the word “intimidate” occurs 
in S. 3 and in various other places. S, 3 
runs as follows : 


Dcfinitiou of “molestation.” For the pur¬ 
poses of this Chapter, a person is said to mo¬ 
lest another person who with a view to cause 
such other person to abstain from doing or to 
do any act which such other person has a right 
to do or (o abstain from doing, obstructs or 
uses violence to or intimidates such other per¬ 
son or anyone in whom such person is interes¬ 
ted, or loiters at or near a house where such 
person or anyone in which such person is in¬ 
terested resides or works or carries on business 

01 happens to bo, or persistently follows him 
from place to place, or interfers with anv 
property owned or used by him or deprives him 
of or hiu^lcrs him in the use thereof.” 
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Til t lie jircsent case' the accuseil is 
found to have molested the shopkeeper, 
hecanse, witii a view to cause the shoji- 
keoper to close his shop whicli he had a 
right to keep open, she loitered near the 
shop whore he carried on the business of 
selling liquor. She is not found to have 
molested any particular customer ; and 
it was not argued for the Crown that it 
was open to us to alter the finding 
and conviction into molestation of the 
customer. 

The question reduces itself to this: 
whether the accused's attempts to per¬ 
suade people of the evils of drink and to 
dissuade them from resorting to the shoji, 
could be said to bo with a view to cause 
the shopkeeper to close liis shop. There 
is no particular magic, in my opinion, in 
the word “view.” “View” is defined by 
Webster as “that which is looked towards 
or ]ie]>t in siglit as an object.” Intention, 
])iir])oso, object and view are all allied. 
In tills section, as in otlier penal sections, 
t he view or the object has to bo inferred 
from the acts. There is no ovidcnco hero 
whatever to show that the accused had 
any knowledge of the shopkeeper, or that 
the shopkeeper was in sight, or that sho 
in any way molested him in tho sense in 
which tho word is employed in its ordi¬ 
nary sense. “Molestation” is defined in 
Webster as an act of molesting, or state 
of hoing molested, disturbance, annoy¬ 
ance, hostile, iicstering or vexatious intor- 
foi'cncc, Ac. Usually tho person molested 
is the person accosted and postered. It 
is admitted hy tlio learned Ooveninient 
Pleader tliat wide as are the words “any-, 
one in whom such person is interested” 
a possible customer is not a person in 
wliom tlio sho])k 60 por is intorostod or 
vice versa. If so it is clear from the 
|\voids “such other person” in S. 3 that 
the person inolosttHl must be the same 
person as tlio person to whoso legal rights 
obstruction is to ho caused. If the section 
is analyzed and applied, tho result is as 
follows : 

(l) Bt namely tho shopkooper, has a 
legal right to keep his shop open, (2) A 
must intend to interfere with tho oxorciso 
of such legal right hy tho slidjikeopor ; 
and (3) A must obstruct or intimidate or 
use violence to him or loiter near his 
(place of business. If all three are proved, 
[A is guilty of molestation. 

With all all respect for tho argument 
for tho Crown, it appears to mo difficult 


to hold, without definite evidence, that aj 
person, who rightly or wrongly, is con¬ 
vinced of the evils of drink and of hisJ 
duty to persuade others of such evil, 
must necessarily be presumed to have in' 
view to cause any loss to the sliopkeeper 
or of the interference with tho shop¬ 
keeper's rights. On the contrary it is! 
not going too far to say that in tho case' 
of the ordinary temx^evance worker, it is| 
tho welfare of the drinker which ocoupie's! 
tlio mind of tho worker and not tho gain, 
or loss to tho shopkeeper. It may be 
conceded that cases aro possible in which 
such loss or interference is definitely 
aimed at. For instance, if a rival shop¬ 
keeper places persons in order to divert 
customers from tho shop of his rival on 
to his own shop, ho might conceivably be 
said to have in view, not tho welfare of t.he 
would-be customer, but interference with 
his rival's rights to keep his shop open. 
J^>ut without some such evidence I ami 
nnablo to assent to tho proposition that! 
dissuading people from drinlc necessarily, 
connotes and compels a conclusion ofi 
interference with tho right of a shop-i 
keeper to keep his shop open. I agree] 
on this point with tho learned Sessions 
Judge, And tho inference of tho Magis¬ 
trate therefore is, in my opinion, wrong, 
that the accused loitered with a view to 
cause the country liquor shopkooper to 
abstain from keeping his shop open. 

On tho ordinary canons of interpreta¬ 
tion it is not open to us to consider the! 
statement of objects and reasons in the 
case of an ordinance any more than in 
tho case of an Act. If the logis-j 
lature or the Governor-General desires t€>! 
make tomporance work, by which I moanj 
dissuasion of people from drink, a penal 
otYonco, tho intention must bo clearer than! 
it is in the present definition of mo-j 
lestation" in S. 3. 

Tho dilltcuUy really arises from the fact 
that tho words **to molest another person 
who, with aviow to cause such other per¬ 
son" necessarily mean that tho second 
“such other person ’ must bo identical with 
tho “another jierson” molested. It is not 
therefore permissible hero to jump iu ono 
jilaco from tho customer to tho shopkooper 
in another place, Tho molestation and 
intorferonco must bo of ono and tho same 
person in tho case of a single offence. Tho 
definition is, no doubt, wide. There are 
certain words such as, “anyone in whom 
such person is intorostod” or even * loiter 
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■which are so wide that thev are difficult 
of definition, and, indeed, of application. 
It often happens that sections, which are 
widely worded, are from their nature 
loosely worded, and loopholes result. It 
is not for us however because of the 
width of the definition or of the loopholes 
to depart from the plain meaning of the 
words or to place a forced or a strained 
construction on them. On the natural 
and ordinary interpretation of the words 
with a view to cause such other person,” 
i, e., the same person molested, it appears 
to me impossible to hold that accosting 
the person, viz., the customer, necessarily 
is with a view to cause quite another 
person, the shopkeeper, with whom the 
accused has no communication, to be in- 
terfei’sd with in the exercise of his legal 
rights. 

Shortly therefore I am of opinion that 
dissuading a customer is not necessarily, 
and is not proved in this case to be, with 
a view to cause the shopkeeper loss, even 
though persistent and successful dissua¬ 
sion might possibly in the long run result 
in such loss. As the learned Sessions 
Judge rightly points out, temperance 
work is never discouraged, much less pe¬ 
nalized, in any civilized Code or country. 
I am unable to accede to the contention 
for Government, on the words of the 
present section, that the ordinance pena¬ 
lizes it as an offence. If that be the inten¬ 
tion, it could and should be plainly and 
unmistakably so stated in words which 
would need no elaborate arguments to 
make their meaning clear so that the 
Courts can give effect to them. 

Even apart from this view of the law, 
I am constrained to observe that the sen¬ 
tence was harsh and inappropriate. On 
the record as it stands the accused, a res¬ 
pectable woman of 60, felt it her duty 
to dissuade people from drinking. A 
sentence of rigorous imprisonment for 
four months and a fine of Bs. 100 and in 
default one month’s rigorous imprison¬ 
ment was, in my opinion, excessive^ and 
might even be criticized as vindictive. It 
is necessary at all times, and not least 
when respect for the law is being under¬ 
mined, that, whatever the attitude or the 
politics of any party, the Courts should 
in all respects scrupulously hold the 
scales even, observe the correct procedure 
and that they should not by such senten¬ 
ces themselves still further undermine 
this respect for the law. Such sentences 
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defeat their own object and usually pro¬ 
duce an effect contrary to what perhaps 
they are intended to do. As Government 
has already, it appears, altered the sen¬ 
tence to simple imprisonment, it is not 
necessary, particularly in the view of the 
law which I have taken, to labour the 
point further. ‘ 

For the reasons stated above, I agree 
with the view of the learned Sessions 
Judge and am of opinion that the con¬ 
viction was wrong in law. I -^muld ac¬ 
cept the reference, set aside the convic¬ 
tion and sentence and direct that the 
accused be set at liberty, and the fine, if 
paid, be refunded. 

Barlee, J,— I agree. The Sessions 
Judge of Thana has reported to us a case 
in which a respectable Mahoraedan lady 
has been convicted of an offence under 
S. 4, Ordinance 5 of 1930. He recom¬ 
mends, for the reasons given by him, that 
we should set aside the conviction and 
sentence. The facts are very simple. The 
lady stood for some time outside a liq^pr 
shop and according to some police wit¬ 
nesses, she spoke to some would-be cus¬ 
tomers of the liquor licensee with a view 
to persuading them not to buy liquor. 
The learned Magistrate has held that her 
standing outside the shop amounted to 
loitering within the meaning of the ordi¬ 
nance and that her purpose was to cause 
the shopkeeper to abstain from keepin<^ 
his shop. ° 

It has not been denied that her stand¬ 
ing outside the shop did amount to loiter¬ 
ing within the meaning of S. 3 of the 
ordinance, but we have to see whether 
there is evidence to justify the finding 
that her intention was to cause the shop¬ 
keeper to abstain from doing any act 

which he had a right to do, i. e., to ab¬ 
stain him from keeping the liquor shop. 
We have to discover her intention from 
the evidence of her actions and the evi¬ 
dence is meagre. All that we know is— 
if the police witnesses have spoken the 
truth—that she tried to persuade the 
would-be customers from buying liquor. 
There are at least two possible interpre¬ 
tations of her act; (l) (the more probable) 
that her intention was to promote tempe¬ 
rance; and (2) that her intention was to 
injure the shopkeeper. On the record the 
best that can be said for the prosecution 
is that there is nothing at all to show 
which of these intentions was in her 
mind, .Accordingly, she should have been 
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given the benefit of the doubt and the 
Ivlagisti-ate should have assumed that her 
primary object was temperance reform. 

But it has been contended that the 
dady must be i)re 3 umed to have known 
itho natural and probable consequence of 
her conduct, and to have intended it. This 
doctrine is generally applicable in the 
'case of immediate consequences, but ^ it 
'is not always true that people visualize 
Itho remote consequences of tlieir actions. 
More especially it is doubtful whether 
emotional people can be presumed to re¬ 
alize the consoquencos of actions dictated 
by emotion. However even if the doc¬ 
trine he of general application for remote 
as well as immediate consequences, it is 
iuseless to the Crown in this particular 
lease, for the secondary consequences of 
'the conduct attributed to the lady are not 
Isuch as are penalized by the section. The 
argument is tliat exhortation to temper¬ 
ance if elTective must result in pecuniary 
loss to a liquor shopkeeper and that the 
llady must be presumed to have known 
■and intended that result. But the section 
does not penalize loitering with a view to 
cause loss to another. It speaks of loiter¬ 
ing with a view to causing another to ab¬ 
stain from some lawful act and the diff¬ 
erence is material. The word “abstain" 
conveys the idea that the abstainer lias 
an opportunity of doing or not doing an 
act. One does not talk of a man ab¬ 
staining from selling licjuor if ho has no 
customers. It seems, then, to follow that 
the otlence aimed at is the attempt to 
dominate another’s will so as to prevent 
him doing an act which he has an oppor- 
nity of doing. In other words the sec¬ 
tion, as ,tho preamble shows, aims at 
intimidation. It follows that the only 
act ascribed to the lady was not punish¬ 
able, for she cannot be said to have at¬ 
tempted to cause the shopkeeper to ab¬ 
stain either by direct or indirect means. 
It has not boon suggested that the sight 
of an eldorly lady standing near his shop 
had any olToct on his will; and, as I have 
said, the meagre evidence on record does 
not justify the presumption that she had 
any intention to intimidate him. 

For tlioso reasons I agroo with my 
learned brother that the conduct of the 
accused did not render her liable to 
punishment. There is another point. It 
has boon suggested that it was an otlence 
to cause the customers to abstain from 
drinking, but the wording of the section 
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is clear. They did not live in the shop 
and what is penalized is loitering near a 
man’s shop or dwelling with view to 
cause him, the occupier, to abstain. For 
these reasons I agree with the proposed 

order. 

M.N./r K. Conviction set aside, 
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Baker, J. 

Ve'.chaml Ganesh — Plaintiff — Appel- 
lant. 

V, 

nJiagva ndas iViciicha yid Defendant ■ 
Respondent. 

Second Appeal No. 163 of 1928, Deci¬ 
ded on 14th July 1930. from decision of 
Dist. Judge, Poona, in Appeal No, 28B of 
1 ^ 28 . 

Limitation Act (1908), S. 19—Acknowledg¬ 
ment. 

Whero a dobtor acknowlo-lgos the bcklauco 
claimed bv tlio creditor and promises to pay it 
after some time, it is a valid acknONvlcdgmont: 

30 Mad. OS and 31 Cal. 195, Hcf.\ 30 Bom. fj.n. 
GSS. Rel.on. [P 75 C 2] 

V. D. Bnnai/e—for Appellant. 

G. 7). Chitaie —for Respondent. 

Judgment. —The only point in this 
appeal is one of limitation. The plaintiff 
sued to recover Rs. 792 from the defend¬ 
ant on a current account. The defendant, 
amongst other pleas, x'aised the plea of 
limitation. That was decided against 
him by the first Court, who found Rs. 558 
odd due from defendant. On appeal the 
District Judge reversed the decree, and 
dismissed the suit with costs on the 
ground that it was barred by limitation. 
It is not necessary to go into any facts. 
Admittedly, the suit is time barred unless 
the letters from defendant, Exs. 24 and 
32 of 18th October 1922 and 14th De¬ 
cember 1922, can be considered acknow¬ 
ledgments. The District Jud^e says: 

“ill tho first of those, which is i\n answer to 
plaintiff’s notice claiming from him Us. IU>7 oild 
as duo in 1922, dofondant replied that ho did 
not owe as much as was claimed, lie thoreforo 
did not acknowledge liability to the extent of 
tlie whole claim. In the subsequent letter 
defendant says that he is unable to pay the 
amount claimed by plaintiff; but he is silent as 
to whether or no the whole amount is due. In 
this connexion the cases reported in v3l Cab 195 
and 3l> Mad. G3 are cited by defendant’s pleader, 
while those reported in 33 1047 (which is 

also 33 [.A. 135) and 9 Rom.L.R. 715 are relied 
on by the pleader (or plaintiff. Bach ruling is 
applicable to tho facts to which it I'clates, but 
the facts were almost exactly the same in tho 
Madras case, 'rhore also the creditor demanded 
a definite sum and the debtor disputed its cor- 
redness and it was held that the debtor's letter 
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was Bot an acknowledgment within the mean," 
ing of S. 19, Lim. Act. As that ruling applies 
to the present case and defendant’s two letters 
do not show that he acknowledged a liability 
for the whole sum claimed, I hold that there 
was no- acknowledgment and that the suit is 
time barred.” 

The judgment of the District Judge was 
delivered on 30th August 1927, and since 
then, in January 1928, there has been a 
judgment of a Bench of this Court on a 
similar point to which I was a party, viz. 
Pandurang v. Mariiti (1). Each case 
must be decided on the particular facts 
of the letter which is claimed to be an 
acknowledgment. It is therefore neces¬ 
sary to give the contents of Exs. 24 and 
32. In Ex. 24, omitting the non-material 
portions, the defendant says: 

“The reason for writing further is that we do 
not owe as many rupees as you have written. 
Therefore Shetsahib send an extract of our 
khata (account). Then whatever mistake has 
crept in will be appearing. Therefore being com* 
passionate to us, poor persons, you should send 
the khata extract , . Your amount has been 

(with us) for a long time. Therefore you should 
show favour to us . . Your dues have re¬ 

mained unpaid for many days. Hence you 
should not be angry with us.” 

This is dated 18th October 1922. Ex. 
32, which is dated 14th December 1922, 

omitting immaterial portions, says: 

“I made to you many promises, but for un¬ 
avoidable reason I have to write to you that you 
should take pity on this child and I shall pay 
your rupees in the month of Magh though I had 
made a promise of the month of Margashirsha. 
But as my health became impaired, I could nob 
go to Pabal; therefore your rupees remained to 
be paid. It is true that everybody is in need of 
cash, but through difficulties it has remained 
(to be paid). Therefore I shall pay rupees in the 
month of Magh, I make request to you by 
folding hands . . Be kind to me . • I re¬ 

quest by folding hands that you should wait for 
two months.” 

The cases referred to by the learned 
District Judge in his judgment have been 
considered in the judgment in Pandurang 
V. Maruti (l). The case on which the 
learned District Judge has relied is 
Andiappa Chetty v. Devarajalu Naidu (2). 
In that case there was no acknowledg¬ 
ment of any liability, but only a demand 
for accounts, and therefore it was held 
that neither of the letters amounted to 
an acknowledgment under S. 19, Lim. 
Act. The case in Jogeshtvar Boy v. Bai 
Narain Mitter (3) was one in which the 
debtor asked for an account in order to 
see what was due, and it was held that 
the writing was not an acknowledg- 

(1) [1928] 30 Bom.L.R. 688. 

(2) [1911] 36 Mad. 68=12 I.C. .878. 

(3) [1903] 31 Cal. 195=8 C.W.N. 168. 


ment of liability. It is possible that 
these cases might apply to Ex. 24, in 
which, while admitting the existence of 
an account, the debtor disputed the 
amount stated to be due by the plaintiff 
and asks for accounts to be sent. The 
same argument however will not apply 
to Ex. 32, which appears to me to be an 
unconditional acknowledgment, and as it 
begins: “I have yourffetter received to-day. 
I understand the contents written,” I 
take it that in reply to Ex. 24 the plaintiff 
sent a statement of account, and Ex. 32 
is virtually an admission of the correctness 
of that account and a request for time to 
pay. He says: “I shall pay rupees in the 
month of Magh,” and that he was not 
able to pay in Margashirsh as promised 
on account of his health. Margashirsh 
would roughly represent Novernber-De- 
cember. This letter was written in the 
middle of December, Margashirsh Vad 
11th, and he asks to be given time to pay 
till the following Magh, which would be 
March. In Pandurang v. Maruti (l) the 
defendant asked for th© accounts to be 
settled and arrangments to be made for 
his convenience in respect of the balance, 
and said: 

“I would pay and you would receive the 
balance . . I had previously written to you 

that I would settle the accounts and make 
arrangements about the balance; or I would pay 
off the balance by performing service.” 

That letter was held to be an acknow¬ 
ledgment within S. 19, Lim. Act, Ex. 32 
seems to be rather stronger than the 
letter in Pandurang v. Maruti (l), as it 
practically amounts to this: that defen¬ 
dant acknowledges the balance which was 
claimed by the plaintiff and promises to 
pay after some time. In these circum¬ 
stances I must disagree with the view of 
the lower appellate Court that Ex. 32 at 
any rate does not amount to an acknow¬ 
ledgment. As it is admitted that if Ex. 32 
is taken as an acknowledgment, limita¬ 
tion would be saved, it is not necessary 
to go into the question whether Ex. 24 
would amount to an acknowledgment or 
not. The decree of the lower appellate 
Court will therefore be reversed. As the 
District Judge has pointed out in his judg¬ 
ment that, had he not held that the suit 
was time barred, he would have decreed 
against defendant a further sum of Bs. 35 
with interest thereon, the decree of the 
first Court will have to be varied by 
awarding him a further sum of Es. 36 
with interest thereon as mentioned in the 
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judgment of the District Judge. The 
plaintiff is entitled to his costs of the 
appeals in the lower appellate Court and 
in 1 liis Court, and to proportionate costs in 
the first Court and the costs of the cross- 
objections in the lower api)ellate Court. 

IPV., IMC. ])ccree reversed. 
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^Iadcavkar and Bahlkk, JJ. 

Ahmed Sulcman Vohra —Defendant “ 
Appellant. 

V. 

Mt. J>ni Fatma —Res]^ondent. 

Second Ai)]ieal No. 270 of 1926, Deci¬ 
ded on 2nd July 1930. from decision of 
Asst. Judge, Ahmodabad, in .\j)peil No. 
365 of 1925. 

fa) Mahomedan Law — Divorce — Wife 
falsely charged with adultery is entitled to 
divorce—Husband is not entitled to oppor¬ 
tunity to retract. 

L ridcr M:ihoniC(l:\n Inw a wife, who has hcon 
falsely ehargu'l with adultery by her husband, 
is entitled to .a divorce. The husband is not 
entitled to an op[K)rtijnity to retract the false 
charge l)cfore the divorce is granted ; 41 AU. 
278; . 1 . /. n. l‘J27 All. 50 and A. I. R. 1928 
Bom. 285, Foil. [P 70 0 2] 

(b) Mahomedan Law—Divorce — Jurisdic¬ 
tion—Marriage celebrated in British terri¬ 
tory—False charge of adultery in British 
territory—Suit for divorce by wife lies in 
British territory though parties reside in 
Native State. 

Where a marriage between ^[ahomedan par¬ 
ties is celebrated in Dritisli territory and the 
husliand makes a false charge of adultery 
against his wife in the same terrilorv, a suit 
for (livoreo by the wife' lies in British torritorv 
although the parties reside in a Native State, as 
tlie cause of action arises in Hritish territ(u\v. 
It is not residence which governs the jurisdic¬ 
tion in divorce matters hut domicile : 18 Jiofii. 
310. Boll. [I> 77 c 1. 2] 

(c) Mahomedan Law—Divorce—Woman of 
Sixteen and over can sue for divorce without 
guardian—Majority Act (1875), S. 2 fa) 

Under ^laliomedan law a woman of 10 and 
over is entitled to sue for divorce, without a 
guardian by virtue of S. 2 (a), ‘Majority Aet : 41 
1020, Itel, on.; 18 fioin, ;400 and 22 Bom, 
480. Disf. [l> 77 c 1] 

A'. N. Koifajee —for Ai>polbint. 

A. Shah — for Bospoiidont. 

Madgavkar, J.—Tliis is an appeal by 
the husband against a decree for divorce 
to the plaintilT-rospondent granted by the 
trial Court and conlirmed in appeal by 
file District, Court. 

J^ol h t ho Courts found that tho apjiel- 
laut husband had falsely cliarged tho ros- 
]iondont wife with adultery. Tlio parties 
are Hohras and Sunni Mahomodans. Both 
tho Courts hold tliat a false charge en¬ 
titled tho wife to diyorco. ' 


Three grounds are taken for the appel¬ 
lant. Firstly, that lie should have been 
given express o])portimity of retracting 
this false charge in the trial Court and 
this appeal sliould he remanded for that 
purpose. Secondly, the appellant resided 
at Patlad in tho Baroda territory and the 
British Courts had therefore no jurisdic¬ 
tion. Thirdly, the respondent wife was 16 
and not 18 at the time of the date of the 
suit and she was not therefore competent 
to sue without a guardian. 

On ]>oint 1, it is true that the marriage 
was celebrated at Nadiad, the appellant 
made the cliarge of adultery now held 
to he false at Nadiad, and ho lodged 
a com])laint for adultery against the wife 
in Nadiad wliich was dismissed. In the 
ju’esont suit, so far from retracting the 
false charge he re-atV\rmod it and sought 
to establish it by further evidence hut 
failed. This express opi^ortunity of re¬ 
traction, even if necessary under the 
strict form of Li'an as laid down under 
Mahomedan law, has no place in the 
procedure in British Courts. On the 
contrary, the decisions in Zafar llusain 
V. Uvimat-ur-RaJnnan (l) and liahima 
Bihi V. Fazil (2) have expressly conhrmod 
the right to divorce of a Mahomedan wife 
falsely charged with adultery. In the 
latter case the view of tho District Judge, 
that tho liusband was entitled to have 
an opportunity to retract was negatived. 
Tliis view was approved of in a recent 
decision of this Court in KhatHabi v. 
Finar.sa}ieb Ansersahet) (3). Moreover, the! 
ai>pellant must have been aware that he 
had an opiiortunity if he clioso to retract, 
hut on tho contrary ho chose to ro-a!Vn*ni 
and to support with further evidence the 
false charge already made. Wo are un¬ 
able to uphold the contention that the 
Court itself should have expressly asked 
him if ho wished to retract or that tho 
ap|teal should ho remanded for tho pur¬ 
pose. On tho second point, in tlio case oi| 
marriages contracted in foreign territory* 
tho general rule of international law 
stated by Dicey undoubtedly is that the 
British Courts would not have jurisdiction 
unless the parties were domiciled in Bri¬ 
tish territory. In tho present case, how- 
ovor. tho marriage was celebrated at 


(1) [1919] 41 All. 278=49 1. C. 250. 

(2) A. 1. R. 1927 All. 50=98 I. C. 573 

All. 831. 

(3) A. I. R. 1028 Bom. 285=110 1. C. 131 

Bom. 295. 
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Nadiad, and under Mahomedan law a 
marriage is a contract between the par¬ 
ties to live together as husband and 
wife for the term of their lives. The 
cause of action, viz,, the false charge of 
adultery was made both before the rela¬ 
tives and in the evidence of the complaint 
to the criminal Court at Nadiad. It is 
doubtful whether the Baroda Court would 
have power to dissolve a marriage cele¬ 
brated in British territory. On the other 
hand, following the principle of decisions 
such as Lalitagar Keshargar v. Bai Suraj 
(4), the marriage having been celebrated 
in British territory, the cause of action 
having also arisen there, the British 
Courts and not the Baroda Courts have 
jurisdiction. To grant a divorce would 
mean, in effect, that the wife terminates 
the contract by which otherwise she 
would be bound, and is free to contract a 
second marriage if she chooses. 

On the third point, the Mahomedan law 
entitles a woman of 16 and over to sue 
for a divorce. Under S. 2 (a), Majority 
Act, nothing in that Act shall affect the 
capacity of any person to act in marriage, 
dower, divorce and adoption. The wife 
suing for a divorce acts in the matter of 
divorce. Therefore she is entitled to sue 
without a guardian. The case of Parsis 
is different. The Parsi Marriage and 
Divorce Act 15 of 1865 treats every Parsi 
under the age of 21 as a minor. The 
principle of decisions affecting Parsis, 
Sorahji Cawai^ji v. Buchoobai (5) and Bai 
Shirinbai v. Kharshedji (6), has therefore 
no application to the present case of 
Mahomedans. It is rather governed by 
principles laid down in cases such as Abi 
Dhunimsa Bibi v. Maliammad Fathi 
Uddin (7). It is not therefore neces¬ 
sary to consider the further fact that 
before the hearing of the appeal in the 
District Court, the wife had attained the 
age of 18. The contentions for the 
appellant, therefore, fail, and the 
appeal is dismissed with costs. 

Barlee, J. —I should like to add a few 
words on the second point put forward by 
the learned advocate for the appellant. 
Objection No. 5 in the memorandum of 
appeal is that tlae lower Courts have 
erred in holding that they have jurisdic¬ 
tion to decide the subject-matter of this 

(4) [1893] 18 Bora. 316. 

• (5) [1894] 18 Bora. 366. 

(6) [1896] 22 Bom. 430. 

(7) [1917] 41 Mad. 1026=44 I. C. 293. 


suit. It is not specified in what way 
they had no jurisdiction. It is now con¬ 
tended at the Bar that the want of 
jurisdiction was due to the fact that the 
husband was domiciled in the Baroda 
State. This appears to be based on the 
statement in the judgment of the learned 
Assistant Judge beginning : “The appel¬ 
lant is a resident of Petlad in Gaekwar 
territory.” But it is not residence which 
governs the jurisdiction in divorce matters 
but domicile, and I do not find it stated 
anywhere that at any time the domicile 
of the defendant was in Baroda. The 
judgment of the first Court merely stated 
tersely that the plea w'as that he was 
residing outside the Court’s jurisdiction, 
and there is nothing about domicile. In 
the grounds of appeal it was urged that 
the Court had no jurisdiction as no cause 
of action had arisen in Nadiad, and this 
was the point which the learned Assist¬ 
ant Judge had to decide and decided. It 
appears to me that it was never the hus¬ 
band’s case that there w^as any defect in 
the suit because of domicile and I would 
not allow this point to be taken for the 
first time in second appeal. 

r.m./r.K. Apjieal dismissed, 
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Madgavkar and Barlee, JJ, 

In re, Garbad Yadav Vani —Petitioner. 

V. 

Emperor —Opposite Party. 

Criminal Revn. Appln. No. 239 of 1930, 
Decided on 2nd September 1930, from 
order of Dist. Magistrate, East Khandesh, 

fa) Criminal P. C. (1898), S. 522—Court 
can make consequential order on finding 
that complainant was dispossessed by force 
—Conviction of all accused is not necessary. 

There is no reason for putting a narrow con¬ 
struction upon S. 522, S. 522 gives the con¬ 
victing Court the power to make a consequen¬ 
tial order which naturallv follows from its 
findings that the complainant was dispossessed 
by force. A conviction is undoubtedly nece'^sary 
under S. 522, but not necessarily the conviction 
of all the accused: 31 CaJ. 691 (F.B.) and 23 
Bom, 494, Foll,\ 37 All. 654, Dist. [P 78 C 2] 

(b) Criminal P. C. (1898), S. 522—Third 
person may be dispossessed if Court finds 
complainant was in possession and was dis¬ 
possessed by force. 

A third person who was not a party may be 
dispossessed if the Court finds that possession 
was in the complainant and the latter was dis¬ 
possessed by force; a fortiori in the case of an 
accused person who had an opportunity of dis¬ 
proving complainant’s possession and proving 
his own such an order is in law good: 5 C.W.'N. 
374, Foil. rP78C2] 
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(c) Criminal P. C.. S. 522—Notice i* not 
absolutely necessary for order under S. 522. 

Though in c.a«;c of an order under S. 522, a 
notice may be pro[)cr:ind is usu:vll\ given pirti- 
cularly to third ])arties it is not in law neces- 
sarv ai)Solut('ly and its absence does not render 
the order bid: 1!J l.C. 172, Foil. [P 79 G l] 

Coyajee and V. V. Kane —for Peti¬ 
tioner. 

P. B. Shingne —for the Crown. 

Madgavkar, J.—This is an ajiplica- 
tion in revision hy the petitioner. Garbad 
Yadav Vani, accused 1 in the case, 
against the order passed hy the District 
Islagistrate, East Khandesh, on 17th May 
1930, under S. 022, Criminal P. C., re¬ 
instating the complainant in possession. 

The original complaint was against 
eleven accused including accused 2, 
Kushaha, the brother of the present peti¬ 
tioner, accused 1. Garbad. The case of 
the complainant was that, notwithstand¬ 
ing certain sale deeds between him and 
accused 1, he had continued in possession 
of certain lands and sown the crops, hub 
had been forcibly dispossessed by the 
eleven accused. The trial Court held the 
complaint true as against all the accused 
except accused 1 and 11 whoso presence 
was not proved and therefore it acquitted 
accused 1 and 11 and convicted the other 
accused under Ss. 147 and 342, I.P.C. 
The appeals of accused 2 to 10 were dis¬ 
missed hy the District Magistrate and 
within a month of the dismissal of the 
appeals the District Magistrate, on the 
petition of the complainant passed the 
order now sought to be revised. 

Three points are taken for the peti¬ 
tioner; firstly, that the petitioner was 
not convicted and therefore no order 
under S. 522 could bo made against him; 
secondly, no notice was given to him; 
and thirdly, from the history of the land, 
the petitioner had proved that the land 
originally belonged to him and had been 
purchased by the complainant though 
full payment had not been made and that 
subsequently by a sale deed for Rs. 6,500 
the title revested in the petitioner and 
did not remain with tlie complainant. 

It is contended for the Crown that as 
the other accused have been convicted, 
accused I’s acquittal did not render an 
order under S. 522 bad, that notice, oven 
if proper, was not necessary in law, the 
sale deed notwithstanding, and both the 
lower Courts held dispossession of the 
complainant proved with use of force by 
the accused. 


Following the words of S. 522, accused 
2 to 10 had been convicted of an offence 
attended by criminal force and it ap¬ 
peared to the Court that by such force 
the complainant had been dispossessed of 
the immovable property, therefore the 
Court might, if it thought fit, at any time 
within one month after the conviction, 
order the complainant to be restored to 
the possession of tbe same. In terras 
therefore the conviction of all the accused 
is in law unnecessary. It has been held 
by the Calcutta High Court in Mohini 
Moliayi Chon'dhry v. Ilarendra Chandra 
Chowdhry (l) that there is no reason for 
putting a narrow construction upon S. 522 
and that this section gives the convict¬ 
ing Court the power to make a conse¬ 
quential order which naturally follows 
from its findings that the complainant] 
was dispossessed by force. That view 
finds support in the language of this 
Court in Naraya?i Goi'i7td v. Visaji (2). 

A conviction is undoubtedly necessary 
under S. 522, but not necessarily thecon-i 
viction of all the accused. In tbe pre-l 
sent case there is evidence that in the 
transactions between the complainant 
and accused 1, accused 2, the brother o£ 
accused 1, was acting for accused 1 
throughout. Whether therefore the bro¬ 
thers are joint, as is contended for by the 
Crown or not, there was evidence before 
the Court to hold from the sale deed in 
favour of accused 1 that the person, in 
whose favour the force was used and the 
complainant dispossessed was accused 1. 
The case in Tulshi Bayn v. Abrar 
Ahynad (3) was under S. 145, Criminal 
P. C., which deals with a different set of 
facts. The acquittal of accused 1 does 
not render the District Magistrate's order 
bad: Ilaynestvar Marwari y. Biswa Nath 
Banerjee (4). A third person who was 
not a party may be dispossessed if the 
Court found possession was in the com-i 
plainant and the latter was dispossessed! 
by force; a fortiori in the case of an 
accused person who has had an opportu¬ 
nity of disproving the complainant's pos¬ 
session and proving his own, such an) 
order is in law good. 

In regard to notice, while a notice 
might undoubtedly bo proper, it is nok 

(1) [19011 31 Cal. 691-S C.W.N. 53S (F.B.). 

(2) [1898] ‘28 Horn. 494. 

(3) [1915] 87 All. G54=U> Cr.L.T, 714=30 1.0. 

1002. 

(4) [1900] 5 C.W.N. 374. 
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necessary under the section. In the pre¬ 
sent case, as already noted above, ac- 
cused 1 had an opportunity of proving his 
possession on the strength of the sale 
deed, but he failed to prove it. He has 
not therefore been prejudiced by the ab¬ 
sence of notice. We agree with the view 
in Jatindra Nalh v. Emperor (5), that 
though notice may be proper, and is usu¬ 
ally given particularly to third parties, 
it is not in law necessary absolutely and 
its absence does not render the order bad. 

On the last point the deed in favour of 
the petitioner is ostensibly a sale deed. 
The criminal Court would not go into the 
question whether it was in reality a 
mortgage. The deed is in favour of the 
petitioner, but both the lower Courts held 
that possession was not actually given 
under it and that the complainant had 
sown the crops and was forcibly dispos¬ 
sessed. The petitioner’s remedy, if he 
has a right to possession, must be under 
S. 522 (2) by a proper civil suit, if so 
advised, and not by way of revision 
against the present order. On that right 
we express no opinion. 

In the result therefore the application 
fails and is dismissed. Rule discharged. 

R.M./r.K. Application dismissed, 

^'(5y[i913] 14 Cr.L. J. 172=19 I.C. 172. 
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Baker, J. 

Haridas Gangadas —Defendant 1—Ap¬ 
pellant. 

V. 

Bamdas Dfiaramdas and others —Res¬ 
pondents. 

Second Appeal No. 16 of 1928, Decided 
on 8th July 1930, from decision of 1st 
Class Sub-Judge, Nasik, in Appeal No. 
126 of 1925. 

Religious Endowments—Question of in- 
fieritance to office of mahant is matter of 
custom. 

As a general rule property given for the 
maintenance of religious worship and charities 
connected with it is inalienable except for the 
necessary purposes of the religious institution. 
But the question of how the inheritance to the 
office of mahant and the consequent interest in 
the mutt property is to be settled is a matter of 
custom in each particular case. Ordinarily the 
presumption would be in favour of the mahant 
to nominate his successor either by a will or by 
a written declaration : 6 Bom. 298'*, A. I. R. 
1922 P. C. 123 ; 11 Bom, 514, Ref. and A. I. R. 
1922 Bom, 202, Dist, . [P 80 C 1, 2] 

A, A, Adarkar —for Appellant. 

P. S, Joshij D, M, Dixit and 
O. B, Ghitale —for Respondents. 
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Judgment. —The plaintiff sued to ob¬ 
tain possession of the property mentioned 
in the plaint from defendant 1, alleging 
that it belonged to one Gangadas Ram- 
das and after him to his disciple Ganesh- 
das and that Ganeshdas made a will 
before his death on 12th November 1910, 
by which he left the entire property to 
the plaintiff. The plaintiff got possession 
and was in vahivat, but later on he ap¬ 
pointed one Digambardas as manager 
while he went on pilgrimage and on his 
return after eight.or nine years he found 
defendant 1 in possession of the property 
and hence the suit. The pi’operty in suit 
is property belonging to a mutt. Defen¬ 
dant 1 denied the will, and said if there 
was any will it was illegal as being 
against the tenants of the mutt. He 
also denied the execution of the will and 
took other objections. The first Court 
found that the will was proved and valid 
and gave plaintiff a decree for the pro¬ 
perty. The suit originally included move- 
able property and private property of the 
deceased Ganeshdas. In appeal the claim 
to that was withdrawn, but in other 
respects the decree of the first Court was 
confirmed. Defendant 1 makes this se¬ 
cond appeal. 

The present suit relates to the power 
of a mahant of a mutt to make a will in 
favour of the person whom he designates 
as his successor, and it is contended by 
the learned advocate on behalf of the ap¬ 
pellant that such a mahant has no power 
to dispose of the property by will because 
it is the property of the institution and 
not his property. The Judge of the 
lower appellate Court who was himself a 
Hindu, has dealt with this point in 
his judgment and holds that the propel'ty 
vests in the mutt and that the plaintiff 
cannot be regarded as more than a vahi- 
vatdar. We are not really concerned in 
this case with what is the nature of the 
interest taken by the plaintiff in the pro¬ 
perty of Ganeshdas. That could only be 
determined in a suit by some person 
interested in the mutt for accounts or 
something of the kind. The only question 
in this suit is whether Ganeshdas as 
mahant had power to make a will by 
which he appointed his successor. It has 
been argued by the learned advocate for 
the appellant that the mahant cannot do 
so and he bases his argument on the case 
of Vidya Varuthi Thirtha v. Balusami 
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Ainiar(\), and on Mnlla’s Ilincln Law, 
p. 407; hut all that those cases say is that 
the inahant of a inntt cannot alienate 
pro]>erty bclon^*ini^ to tiio mutt except 
for le^al necessity beyond tlie term of his 
own life, and that is not at all the same 
question tliat we have before us now. 
,The law is tliat as a .general rule jiroperty 
i^iven for tlio maintenance of relictions 
Avorshii> and charities connected with it 
lis inalienable excejit for tlie necessary 
purposes of the relictions institution. But 
the question of liow the inheritance to the 
oflioe of mahant and the consequent inter¬ 
est in the mutt jiroperty is to ho settled 
is a matter of custom in each particular 
case. 1 liave not been able to lind any 
icase in whicli it has lieen laid down as 
an absolute proposition that the manactcr 
of a mutt or the vahivatdar of a temiile 
has not jiower to make a will appointinc^ 
somebody as successor. It has been laid 
down l>y tiie Privy Council that as a mat¬ 
ter of fact wo have to he ctuided in these 
matters iiy custom. On reference to 
Mulla's Hindu Law, Gth Kdn., S. 419 (3), 
it will lie found that (p. 477): 

“There is .a confliot of decisions as to whether 
.a slu'ljait can nominate his successor t\v will. 
It lias heen held liy the High Court of Calcutta 
that ho cannot, unless there be a usage justify 

ine a nomination l)V will.On the 

other hand it has heen held by the High Court 
of l^oinbav, that a valid devise inav bo made of 
the otliec of shebait jirovi<lcd tho devisee is a 
person standing In the line of succession and is 
not disqualified by personal unfitness:’’ 
Mancharam v, PransJiankiTr (‘2). 


And in another place in Giulia’s Hindu 
Law (Gtii Edn., S. 418) it is stated 
(jr 474;) 

“ The succession to tho oflico of nmhantMo- 
pends on the usage of each particular mutt. As 
observed l>y their Ijordships of (lie I’rivv Coun¬ 
cil, ‘the only law as to mahants and their ofiico 
functions and duties, is to be found in custom 
and practice which is to bo proved by testi- 
inonv.’ rho custom that prevails in tho majo¬ 
rity of oases is that the mahant nominates his 
successor bv appointment during his lifetime or 
bv will.” 


. It would appear therefore, tho quo 
tion of whotlier tho mahant of this part 
cular mutt was entitled to make a \vi 
or not is one which depends on tho ou 
tom of tlie mutt as to which no ovidon 
has been led. Tho dofondant in his wri 
ten stato[nent after donyinj* tho oxistorr 
of tho will, said tho will heinj* ai^ain 
the tenants of tho mutt is ilioj^al, tl 

{i)~A. I. It. i*.)221’. c. 123 — 0 *) ro~~;“T(rr= 

1. A. 802=344 Mad. 881 (r.C.). 

(2) [1882] G Bom. ‘208. 


plaintiff cannot sue upon it and that the 
plaintiff also was unfit by reason of his 
not livin^^a celibate life. If we take these 
words to mean that the defendant was 
setting up a custom by which the mahant 
of a mutt could not make a will nomi¬ 
nating his successor the burden of proof 
was on the defendant to prove the custom 
which he alleged. As no evidence has 
heen led on that point I must hold that 
it has not been jiroved. The learned 
advocate for respondent 1 has referred to 
the case of KrisJniafjiri v. ShriAJiar 
That however is not the case of a will 
and I do not think it advances the pre¬ 
sent case very much. It was laid down - 
in Trim})ahpur't Guru Sifalpuri \\Gayi(ja~ 
hai (l) that a guru in the Dekkhan has 
a right to nominate his successor from 
amongst his chelas by a written declara¬ 
tion. Tliat decision is based on the 
authorities cited at pp. 554 and 556 of 
West and Buhler’s Hindu Law, but that 
perhaps hardly applies to the case of a 
will. 

If however the present will ho re¬ 
garded as a written declaration by the 
mahant nominating his successor tho case 
would apidy. But I should prefer to de¬ 
cide this appeal on this ground that tho 
general effect of tho authorities is to 
show that in each case tho question of 
how the successor to the mahant or guru 
is to bo selected has to bo decided on tho 
custom of the mutt and the defendant 
having pleaded that tho making of a will 
was against the custom and no evidence 
having heen led in support of that posi¬ 
tion I should liold that the custom is not 
jiroved and that ordinarily speaking tho 
presumption would bo in favour of his 
liowor to nominate liis successor either 
bv a will or by a written declaration. As 
to tho interest which he takes under the 
will, that has been discussed as T have al¬ 
ready said at groat length by tho learned 
Subordinate .ludge but we are not really 
concerned with tliat. I do not think that 
thove are sutViciont grounds for ditYering 
from the view which the learned Sub¬ 
ordinate Judge with appellate powers 
has taken. Consequently his decree will 
bo confirmed and tho appeal dismissed 
with costs. 

B.v./u.K. Appea I dismissed. 


(3) A. I. R. PJ22 Born. 202=67 I. C, 129=46 
Bom. 655. 

(4) [1SS7] 11 Bom. 514. 
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Hambaksh Lachmandas — Petitioners* 

V. 

Bombay Cotton Company — Respon¬ 
dents. 

Civil Misc. Application Decided on 
10th January 1930. 

(a) Arbitration—Right of parties—Parties 
objecting to jurisdiction do not waive their 
rights by proceeding with the case. 

In an arbitration proceeding once the parties 
appearing before the arbitrators object to the 
jurisdiction, they do not waive their rights by 
proceeding with the case before the arbitrators 
and defending themselves as best as tbev mav : 
Hamlyn v. Betteley, (1880) G Q. B. D. 63, Foil. 

[P 82 C 2] 

(b) Arbitration Act (1899), S. 4— Parties 
agreeing to do business on certain terms, 
one of which is reference to arbitration— 
Assent to those terms by conduct amounts to 
submission. 

Where parties agree to do business on certain 
terms, one of which is an agreement to refer to 
arbitration the disputes between the parties, the 
assent to those terms by conduct by a party 
constitutes a written agreement within the 
meaning of S. 4 and amounts to submission. 
The arbitrators have jurisdiction, even though 
the agreement is not in writing: Baker v, 
Yorkshire Fire and Life Assurance Co., (1892) 
1 Q. B. 144; A. I. R, 1929 Cal. 97 and Morgan 
V. William Harrison Limited, (1907) 2 Ch. 137, 

[P 85 C 1] 

(c) Arbitration Act (1899), S. 4—Bye-laws 
under Bombay Cotton Contracts Act mak¬ 
ing reference compulsory in case of dis¬ 
putes, coupled with agreement of parties to 
abide by them amount to submission in writ¬ 
ing—Bombay Cotton Contracts Act, (1922). 

A statute is an instrument in writing The 
bye-laws framed by the East Indian Cotton 
Association under the Bombay Cotton Contract® 
Act of 1922, making reference to arbitration com¬ 
pulsory as regards the transactions in cotton, 
coupled with the agreement between the parties 
to abide by them amount to submission in 
writing within the meaning of S. 4. The by¬ 
laws have a statutory effect having regard to 
the Bombay Cotton Contract Act. [P 36 0 2] 

Daphtary —for Petitioners. 

Engineer—lox Respondents. 

Judgment. This is a petition to 
set aside an award made originally by 
arbitrators appointed by the East India 
Uotton Association, subsequently con¬ 
firmed by the Board of Appeal of 
body, and duly filed in Court. 

The prayers of the petition pray : 
that the award may he set aside, (b) i 
the alternative (l) that it may be s€ 
aside so far as it relates to the read 
transactions, and (2) that it may be rt 
mitted back so far as it relates to th 
forward transactions. 

At the outset of the case, Mr. Dapl 
1931 B/11 & 12 


tha 


tary, w’ho appeared for the petitioners, 
informed me that he did not propose to 
challenge the award so far as it related 
to the forward transactions, and that in¬ 
asmuch as the award made dealt sepa¬ 
rately with the ready and forward tran¬ 
sactions and was clearly separable in 
regard to each, he should only ask the 
Court to set the award aside so far as 
it related to the ready transactions, if 
I should be of opinion that he succeeded 
in proving that the arbitrators had no 
jurisdiction to enter upon the arbitration 
in relation to the ready transactions bet¬ 
ween the parties. 

The petition begins by alleging that 
the petitioners dealt in cotton at Kham- 
gam and other places, and that the res¬ 
pondents are members of the East India 
Cotton Association Limited, and are 
doing business in Bombay as brokers and 
commission agents in cotton subject to 
the rules and regulations of the said as¬ 
sociation. In para. 3 it is alleged that 
the petitioners had dealings with the 
respondents both in forward and in ready 
cotton, and as regards the ready transac¬ 
tions it is stated in para. 4 that three 
separate lots of bales were entrusted to 
the respondents by the petitioners for 
sale. Disputes, as appears from the peti¬ 
tion, took place between the parties, the 
details of which it is unnecessary to 
enter into. Arbitration was claimed by 
the respondents who named their arbi¬ 
trator by their letter dated 19th Decem¬ 
ber 1928. The petitioners did not reply 
to that letter till 2nd January 1929, and 
in that letter they contended that 'there 
was no agreement to refer to arbitration 
any disputes or differences so far as the 
ready transactions were concerned and 
they declined to go to arbitration in res¬ 
pect of those transactions. 

The petitioners having failed to appoint 
an arbitrator, the East India Cotton As¬ 
sociation appointed two arbitrators under 
bye-law 38 (b) of the bye-laws of the as¬ 
sociation. The petitioners contended 
before the arbitrators that there was no 
submission by them in respect of the 
ready transactions, and they objected to 
the arbitrators dealing with the disputes 
so far as the ready transactions were 

concerned. 

There was for a time some controversy 
before me as to whether the petitioners, 
notwithstanding their protest to the 
jurisdiction of the arbitrators so far as 
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lliG ready transactions were concerned, 
novertlioless entered into the merits of 
tlie dispute before tliom. ^Ir. Phirozsha 
8oraiiji Gazdar, who had deposed to two 
alhdavits in answer to the petition, was 
called before me, and in cross-examina¬ 
tion lie very frankly admitted, contrary 
to what had boon stated by him in bis 
alVidavit dated 12th August 11)29, that he 
could not remember whether the peti¬ 
tioners had tliemselves entered into the 
merits or whether it was not rather the 
arbitrators who had insisted in going 
into the merits of the dispute. 

The arldtralors overruled the objection 
of the petitioners, and made an award 
which has been filed in Court. The peti¬ 
tioners aiipoaled against that award, as 
they arc permitted to do under the by¬ 
laws of the association, to the Board of 
Appeal, which dismissed the appeal and 
conlirmod the award of tlio arbitrators. 
The document dismissing the appeal and 
confirming the award is also filed in 
Court. 

"Mr. Dai'htary contended on behalf of 
the i>ctitionors that there was no sub¬ 
mission witliin the meaning of S. 4, Arbi¬ 
tration Act, so far as the ready cotton 
transactions were concerned. In answer 
to this, Mr. Englnoor, who ap]ioarod for 
the respondents, submitted, having regard 
to certain letters and the evidence of the 
witness called before ino, that there was 
a valid submission within S. 4, Arbitra¬ 
tion Act. Alternatively, ho contended 
that there was a compulsory reference 
to arbitration, having regard to the terms 
of Bombay Act No. 11 of 1922 and the 
memorandum and articles and by-laws 
of the East India Cotton Association, in 
view of the contract which ho contends 
was entered into between the parties. 
Mr. Daphtary, on the other hand, con¬ 
tended that the contract, which was 
in fact made between the parties, made 
no reference to the Articles of Associa¬ 
tion of the East India Cotton Associa¬ 
tion, and that, apart from the Articles 
of Association, the by-laws were not 
of such a character as to embrace the 
transaction, to use a neutral expres¬ 
sion, which I will explain later, which 
was in fact entered into hotwoon the 
parties. 

There was a third point raised by 
Mr. Engineer, which I will dispose of 
immediately, namely, that the petitioners 
bad by their conduct waived their right 


to object to the jurisdiction of the arbi¬ 
trators and of the Board of Appeal. He 
first based iiis argument in regard to 
waiver on the hypothesis that the peti¬ 
tioners had before tlie arbitrators gone 
into the merits. But on the evidence 
of the witness, to which I have referred, 

I am satisfied that this was not the case. 
Apart from that Mr. Engineer contended 
that by exercising aright of appeal to 
the Board of Appeal which was merely, 
as lie said a right and not an obligation 
instead of applying at once to the Court 
to set the award aside, the petitioners 
had thereby waived their right to object 
to the jurisdiction. I am unable to as¬ 
sent to this argument. I think it is welh 
established by authority that once par-! 
ties appearing before arbitrators object' 
to the jurisdiction tliey do not waive, 
their rights by ]>roceeding with the case, 
before the arhitralors and defending 
themselves as host they may; see Russell 
on Arbitration and Award, Edn. 11, at 
pp. 431 and 432, and the authorities 
there collected. In particular I would 
refer to the remarks of Lord Selhorno, 
L. C.. in Jlamhjn v. BetteJoj (l), whore 
he said (p. 6) : 

'*.in arl'itrJitions -whero a protest is 

made against jurisdiction the party protesting 
is not bound to retire ; ho may go through tho 
whole case buhjoct to the protest ho has made.’* 

Having made their protest I am clearly 
of opinion that tho petitioners were en¬ 
titled not merely to defend themselves 
before tho arbitrators hut to go through 
tho wholo case by exercising tho right of 
appeal which is given to them by sub- 
Cl. (E) of by-law 38 of the by-laws of the 
association. Tho point of waiver there¬ 
fore in my opinion fails. 

I wdll now turn to the question whe¬ 
ther there was a submission Nvithin the 
meaning of S. 4, Arbitration Act of 1899. 
Tho relevant part of that section is in 
those terms : 

“In this Act, iinloss thoro is anything repug¬ 
nant in the subject or contest, ....*• 

(b) ‘submission’ moans a written agrooment 
to submit present or future difioronccs to arbi¬ 
tration whether an arbitrator is named therein 
or not.” 

In the case before mo the evidence 
which has been called coupled with the 
documents which have been put in estab¬ 
lishes this to my satisfaction. Mr. Phiros- 
sha Sorabji Gazdar had an interview at 
Khamgam with a partner of the peti- 

'“(l) [18S0] OQ. B. IX 03=50 L. jrQrBri^3 
L. T. 700=20 \Y. R. 275, 
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tioners, Matburadas and another person, 
Sheth Javermalji, who is stated to have 
acted as the financier and broker of the 
petitioners. At that interview there was 
a discussion as to the terms on which 
the respondents would be prepared to 
do cotton business with the petitioners. 
Mr. Gazdar handed to Mr. Mathuradas a 
•copy of the usual terms upon which the 
respondents do their business. It is 
headed ‘‘Particulars as regards Charges 
and Terms.” That document is divided 
into parts. The first part deals with 
the ready transactions and contains this 
provision ; 

All sales and evary work and business are 
•done in accordance with the rules of the East 
India Cotton Association.” 

There is a similar reference to the 
rules of the association in the document 
in regard to forward transactions. Then 
at the very end of the document there 
•■are these words : 

—If there be any kind of dispute or ob- 
■jection raised or if there be any disagreement the 
•same will be decided by arbitration in accord¬ 
ance with the rules ot the East India Cotton 
Association. So also there will l»e no jurisdic- 
diction of any other Court than that of Bom- 
‘bay, ’ ’ 

A copy of that doenraent was left by 
Mr. Gazdar with Mr. Mathuradas. That 
'interview took place some time in Janu¬ 
ary 1928. 

After that interview a representative 
of the petitioners whose name Mr. Gaz¬ 
dar could not recollect called upon the 
I’espondents in Bombay and interviewed 
Mr. Gazdar and a further discussion took 
place as to the terms on which the res¬ 
pondents would be prepared to do business, 
I should have mentioned that Mr. Gaz¬ 
dar stated that at the interview between 
iiim and Mr.Mathuradas various modifica- 
•tions of the terras of the document which 
had been handed to Mr. Mathuradas were 
discussed. There was a further discus- 
-sion as to these modifications when the 
■petitioners man eame to Bombay. It is 
in my opinion quite unnecessary to detail 
’those terms because they all ultimately 
appeared in one of the documents to 
Avhich I am now going to refer. 

On 9th February 1928, the respondents 
wrote a letter to the petitioners. In that 
letter they referred to the visit of the 
petitioners’ man to their office and to the 
interview that Mr. Gazdar had had with 
the petitioners at Khamgam. The letter 
then states •: 

He handed to you our printed form of memo 


of charges in which are contained the terms of 
which we do business.” 

The letter then goes on to set out cer¬ 
tain modifications of the terms and then 
says : 

“Except the above please note that the rest 
of the terms and charges will be according-to 
our printed form.” ® 

On 18th February 1928 the petitioners 
wrote to the respondents. They began 
by saying: "There is no letter from yo'u." 
Whether they had not by this time re¬ 
ceived the letter of 9th February 1928, 
the receipt of which by them has not 
been disputed, or whether that is a for¬ 
mula which is common in correspondence 
in this country, I am unable to say. 
The letter goes on to refer to the conver¬ 
sation between Mr. Gazdar and Sheth 

Javermalji and asks the respondents to 
let them know 

“ bv return post whether you are willing to do 

business according to the talk you had with our 

Sheth Javermalii in respect of charges, etc., 

and hundis. After hearing from vou, we will 

consign you hales of Sheogam and Kham<-aou 
cotton . . . .” ° 

That^ letter, in my opinion, is an offer 
in writing by the petitioners to do busi¬ 
ness with the respondents provided they 
heard from them that the terms upon 
which they were prepared to do the busi¬ 
ness were in accordance with the pre¬ 
vious conversation. TheVe followed a 

letter from the respondents to the peti¬ 
tioners dated 20th February 1928, ac¬ 
knowledging receipt of the letter of isth 
instant ^;o which I have referred The 
letter dated 20th February 1928 says • 
You havefihown your willingness to send 
us your cotton for which we are much thankful 
to you and are greatly pleased.” 

It goes on to say ; 

according to the 
rates*"” obtain good 

Then it goes on : 

/ enclosed herewith our form 

(printed) of charges. But wo will charge com¬ 
mission and brokerage at eight annas, (i. e., 

half per cent). PJeaso note that we will accept 
and send hundis (for an amount) equivalent 
to 85 per cent.” 


That letter encloses the printed form 
of the terms upon which business will 
be done, and makes it plain that the 
« is to be done upon those terms 
apart from the variations which are 
made in writing in that letter. 

It is admitted that there was no ac¬ 
ceptance in writing by the petitioners of 
those terms. It is common ground that 
business resulted. It is contended by 
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Mr. Baphtary that inasmuch as there 
was no accej»tance in writing of tlie 
terms, there cannot lie said to be a writ¬ 
ten agreement between tlie parties with¬ 
in the meaning of S. 4, Arbitration Act, 
and that accordingly tliere has been no 
submission. I was referred by counsel 
to a number of authorities. In Hickman 
V. Kent or Jiomncii Marsh Sheep-Breeders' 
Association ('2), Astbury, J.. dealt with 
the question whetlier a submission must 
be an agreement signed by both jiarties. 
Tie reviewed the authorities and said as 
follows (p. 002) : 

“ Tlu? result of those derisions is, I tliink* 
that if the sul»uiisslun is in writing and is bind¬ 
ing on holli putios as their agreement or as the 
C'piivalent in law to an agreement hetwoen 
them the statute is sitisficd.” 

Tn A ufilo-XeiefonndJaud Development 
Co. Ltd. V. The Kintj (0), it was lield liy 
the Court of appeal that, in the circum¬ 
stances of that case, there was no writ¬ 
ten agreement to submit dilTerences to 
arbitration. But at p. 223, l^ankes, L. J., 
said as follows : 

'* It is not necessary that both parties should 
have signed the written agreement ; if a person 
has accepted a written agreement and acted 
upon it lie is hound hy it for this purpose, al¬ 
though he may not have sot liis h ind to the 
document : Baler v. Yorkshire Fire and Life 
Assurance Co. (4).*’ 

The latter was an action upon an in¬ 
surance jiolicy w’hich had been executed 
by the insurance company but not by the 
assured. The assured brought an action 
against the company on the policy and 
an application was made to stay tlio suit 
upon the ground that the policy con¬ 
tained an arbitration clause. Tt was 
argued for the jilaintilY that there had 
been no submission because tlio agree¬ 
ment had not been signed by both the 
parties. The contention was overruled 
hy the Court, which bold that the jiolicy 
was an agreement in writing between 
the parties, and that the plaintiff had 
acted upon it although lie had not 
signed it. 

In Radha Kanla Das v. Baerlien Bro¬ 
thers, Ltd. (5), the question whether an 
agreement to submit to arbitration must 
bo signed by both parties was considered 
by Bankin, C. J., and C. C. Gbose, J. In 

(2) [1915] 1 Ch. 8S1-8.1 r,. J. Ch. 688^=113 

Tj. T. 159—59 S. J, 478. 

(3) [1920] 2 K. n. 214. 

(4) [1892] 1 Q. B. 114=01 B. J. Q. B. 838= 

06 B. T. B>1. 

(5) A. I. TB 1929 C.il, 97=117 1. 0. 510=50 

0;il. 118. 


the judgment of the learned Chief Justice 
the authorities are reviewed. In that 
case the plaintiff had signed an indent 
which contained an arbitration clause. 
That indent had not been signed by the 
defendants or hy anyone on their behalf. 
The offer contained in the indent was 
telegraphed hy the defendants’ agent 
from India to Manchester, though the 
terms of the indent were not referred to. 
Further telegrams passed and business 
resulted. Rankin, C. J., was clearly of 
opinion that the indent formed part of 
the contract entered into between the' 
parties and that the arbitration clause 
was binding on the defendants although 
it had not been signed by them. 

I may here refer to the case of Morgaii 
V. ]Villiam Harrison, Ltd.({\). There 
lessees had been in possession of a col¬ 
liery under a lease wliich contained an 
arbitration clause. Tliey had power to* 
re(|uest the lessors to extend the lease- 
provided they did so witliin a certain 
period before the expiration of the lease. 
They failed to exercise this riglit in time 
and wrote a letter asking for an exten¬ 
sion. That letter amounted to an offer 
which was not accepted hy tlie lessors, 
who made a coimter-olYor in a letter 
signed by their manager, the effect of 
which was that tlie lessees were to ho at 
liberty to remain in possession as tenants- 
at-will until an arrangement could be 
come to. Tlioro was no acceptance in 
writing of that counter-offer, hut the 
lessees stayed on. It was hold that that 
countor-otfev must have been made with 
reference to the terms of the lease, and 
that, accordingly, the arbitration clause 
contained in that lease continued to apply 
to the parties. But it is important to 
observe that the acceptance of that 
counter-offer was attributable to the 
conduct of the lessees in remaining in 
possession of the mine. 

I am free to confess that I have felt 
great doubt as to whethor S. -I, Arbitra¬ 
tion Act, does not require the agreement 
between tlie parties to bo in writing in 
the sense that both offer and acceptance 
must appear in a written document or 
documents botwoon the jiarties. On the 
whole however having regard to the au¬ 
thorities to which I iiave referred, I am 
not satisfied that this is the moaning 
of the oxi>rossion “written agreement” 

(0) [1907] 2 Ch. l37'^(rB. J. Ch. 543=97 
B. r. 445. 
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within S. 4 of the Act. I have come to 
the conclusion that, provided it appears 
■clear from .any docunient or documents 
that the parties are willing to do busi¬ 
ness upon certain terms which have been 
reduced to writing, the acceptance of 
those terms by conduct may be proved 
orally. In this case I am satisfied by 
,*the evidence of Mr. Gazdar that no fur¬ 
ther communication passed between the 
parties after the letter of 20th February 
:and that by their conduct the petitioners 
iassented to the terms which are contained 
!in the respondents’ memo of charges and 
that letter. It must be borne in mind 
that in their letter of 18th February the 
petitioners had written to the respon- 
jdents requesting the respondents to in- 
jform them in writing upon what terms 
they would be willing to do business, and 
that the respondents so informed them 
in writing of all the terms in the letter 
of the 20th. Thereafter the petitioners 
assented to those terms by conduct. In 
my opinion that is sufficient to constitute 
a written agreement within the meaning 
of S. 4, Arbitration Act. 

I will now deal with another point 
which was argued by counsel. It is 
•common ground that the by-laws of the 
East India Cotton Association do not 
require ready transactions to be in writ¬ 
ing. Bombay Act No. 14 of 1922, called 
the Bombay Cotton Contracts Act, 1922, 
•defines “contract” in S. 2 as follows : 

Contract means a transaction in cotton to 
be carried out in whole or in part in Bombay.” 

It is to be observed that the words 
used are wide, namely a transaction in 
cotton to be carried out.” S. 3 provides 

ithat : 

•• the Board may, subject to the sanction of 
the Governor in Council, make by-laws for 

the regulation and control of transactions in 
cotton,” 

sub-Cl. (i) being as follows—“provid- 
ing for arbitration and appeals against 
.awards. S. 4 is in these terms : 

The constitution and administrative machi* 
neiy setout in the Articles of Association of 
.the association are declared to be lawful.” 

It has been contended by Mr. Engineer 
■-on behalf of the pspondents that the 
effect of the words “are declared to be 
lawful” is to subject all transactions in 
•cotton in Bombay to the provisions of 
the Articles of Association of the East 
India Cotton Association. He submits 
that unless this effect is given to that 
section, no meaning can be attributed to 


the words “are declared to be lawful”, 
inasmuch as the constitution and ad¬ 
ministrative machinery set out in the 
Articles would be lawful under the Indian 
Companies Act. In my opinion there is 
great force in this contention, and inas¬ 
much as I am unable to attribute any 
reasonable meaning to those words at 
all except that for which Mr. Engineer 
contends, on the whole I think his argu¬ 
ment in that regard is sound. S. 5 pro¬ 
vides that any contract (whether either 
party thereto is a member of the associa¬ 
tion or not) which contravenes any by-law 
of the association is void. It is contend¬ 
ed by Mr. Engineer in reference to that 
section that though the section merely 
says that any contract contravening any 
by-law is void the implication necessarily 
involved therein is that any transaction 
entered into must be entered into in ac¬ 
cordance with the by-laws, otherwise it 
is a nullity. S. 7 provides that contracts 
for the purchase and sale of cotton en¬ 
tered into on the dates as therein re¬ 
ferred to : 

“ under the rules or by-laws of the associa¬ 
tion shall be subject to the provisions of this 
Act and of by-laws made thereunder.” 

Mr. Daphtary has pointed out that the 
words there are “contracts for the pur¬ 
chase and sale of cotton,” and Mr. En¬ 
gineer has drawn a distinction between 
those words and the much wider words 
of the definition of “contract” comprised 
in S. 2 (a). 

^ Under Art. 96 of the Articles of Asso¬ 
ciation of the East India Cotton Associa¬ 
tion it is provided that : 

“ whenever any difference arises between 
Members or Associate Members or Special Asso¬ 
ciate Members or between one or more of them 
and another or others who are not Members or 
Associate Members or Special Associate Mem¬ 
bers touching or in connexion with the cotton 
trade or any transaction therein “it shall be 
referred to arbitration in such manner as shall 
be prescribed by the by-laws.” 

Ml*. Daphtary in view of the very wide 
provision of that clause has admitted that 
if the effect of S. 4 of the Act is to make 
this 01. 96 applicable to all cotton trans¬ 
actions, then the arbitrators in this case 
would have jurisdiction to enter into the 
reference in respect of ready transactions 
whether the submission was in writing 
or not. He however contends that that 
is not the proper meaning to be attributed 
to S. 4 of the Act. As I have already 
, indicated. I am unable to a,gree with him 
and I hold that the arbitrators had juris- 
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'(lid ion oven if the subnhssion was not in 
writing. 

Next, upon tlie supposition that he was 
wrong in his contention that Art. 9() of 
the .-\rticles of Association did not ai)ply 
to this case, Mr. Daphtary referred to 
the wording of by-law 3H (A) of the Fades 
anrl hy-laws. lie contended that, assum¬ 
ing that the evidence establishes, as I 
have held it does, that the parties agreed 
to enter into transactions, both forward 
and ready, subject to the by-laws of the 
association, then by-law 38 (A) does not 
apply to the facts of the present case. 
The relevant words of by-law 38 (A) are 
as follows: 

“.\11 disputes . . . ..irisin,*:' out of, or in rela¬ 
tion to fa) contr.uds (whetber forward or 
‘’reidy” and whether hotween members or bet¬ 
ween a mcnil)er aiul a non-mc!nbcr) made sub¬ 
ject to tile e by-laws or (b) the rights and/or 
responsibilities of commission agents, mucca- 
dums and brokers not putics to such contracts, 
siiall be referred to the arbitration of two dis¬ 
interested persons one to bo chosen !>>• each 
party,” 


Mr. Daphtary contended with regar 
to (a) that the word ‘ contracts” ther 
meant contracts of purchase and sal 
Ijetwoen princij)al and principal. FI 
submitted that it would have no applies 
tion to a case of this kind, wlicre an ui 
country constituent forwarded to Bomba 
bales of cotton to be sold by respondent 
for and on his behalf as agents. I ai 
imahlo to assent to this contention ha^ 
ing regard to the dohnition of “contract 


contained in S. 2 (a), Bombay Cotton 
Contracts Act. 


Then ^^r. Daphtary contondod that 
Cl. (h) whicli relates to the rights and/ 
or responsibilities of commission agents 
also liad no application to this case on 
the ground that it referred to rights and/ 
or responsibilities in connexion with con- 
tiacts of j)urchaso and sale. Hero again, 
I am iinaiilo to assent to this contention. 
Tn my opinion this sub-clause refers to 
rights and/or responsibilities in connexion 
with transactions in cotton to be carried 
out in whole or in part in Bombay. This 
would clearly cover the despatch of the 
bales of cotton in this case by the peti¬ 
tioners from Khamgaon to Bombay for 
sale by the respondents. In my opinion 
therefore the parties having agreed, as I 
hold that they did, to refer their dis¬ 
putes to arbitration in accordance with 
the by-laws of the East India Cotton 
Association, the arbitrators had jurisdic¬ 


tion, whether the submission was ia 
writing or not. 

Mr. Engineer has contended that these; 
by-laws themselves amount to a submis¬ 
sion in writing, coupled with the agree¬ 
ment between the parties to abide by 
them. These hy-laws have statutory 
effect liaving regard to the Bombay Cot¬ 
ton Contracts Act. It has been laid down^ 
that a statute is an instrument in writ-j 
ing : see the opinion of Lord Blackburni 
in Biver ]Vea?' Commissioners v. 
son (7). In my opinion this argument of, 
Mr. Engineer is well founded. Accord-j 
ingly, I think that even on this part ofi 
the case, there would be a suhmissioni 
within the meaning of S. 4, Arbitration! 
Act.One further point remains.Mr. Daph¬ 
tary has contended tliat unless there is a# 
written agreement and submission within 
the meaning of S. 4, Arbitration Act.thn 
award could not properly be filed as con¬ 
templated by S. 15 of the Act. Flo there¬ 
fore contended that upon this assumption 
it ought to be set aside. I however 
pointed out to him that, even if I wero 
wrong in my conclusion that there was 
a valid submission within S. 4, Arbitra¬ 
tion Act, I was nevertheless clearly of 
opinion that, having regard to the Bom¬ 
bay Cotton Contracts Act, there was a 
valid statutory agreement by these parties 
to refer their disputes to arbitration in 
accordance with the by-laws of th& 
Association, and that the award would, 
as regards tlie ready transactions, h& 
valid and binding, even though it could 
not properly bo filed under the Arbitra¬ 
tion Act. I further pointed out that if 
the award were set aside, this would 
prevent the respondents from enforcing 
it by action. Mr. Daphtary thereupon 
conceded that in that event tlie proper 
course would have been to ask that tht> 
award should be taken off the file. That 
has not been asked for in the present 
petition, and I should not feel disposed, 
at this stage, particularly having regard 
to the form of the petition and the affi¬ 
davits in answer, this point never having 
been raised except in the course of ther 
argument, to allow any amendment o£ 
the petition in this respect. 

In the result this petition will be dis¬ 
missed with costs. 

i^.m./r.k. Petition di9inisse(L 


(7) [1877] 2 A, C. 743 = 47 L. J. Q. B. U>3=SP 
X.. T, 543=20 W. R, 217. 
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Baksi?. J. 

Shapiji Ghelahhai and others —Plain¬ 
tiffs—Appellants. 

V. 

Jamnadas Meghaji and oZ/iers—Defen¬ 
dants—Respondents. 

Second Appeal No. 212 of 1923, Deci¬ 
ded on 21th July 1930, from decision of 

Asst. Judge, Thana, in Appeal No. 93 of 
1926. 

Easements Act f5 of 1832), Ss. 20 and 22 

Owner of land dividing it into several plots 
a^nd selling ihe.Ti to different persons— 
Clause inserted in each sale-deed by which 
purchaser bound himself to keep passage 
15 feet wide for use of other plot-holders, 
property having restricted frontage to public 
road Full effect should be given to grant. 

The owner of a, large piece of land divided 
it into several plots for building purposes, and 
sold them to different persons reserving one 
plot for himself. The property had only a res¬ 
tricted frontage to the public road with the 
result that plots to the rear of the propert}’’ 
would have no access to the road and in order 
to meet the difficulty a clause was inserted in 
each s\le deed by which the purchaser bound 
himself to keep open a passage 15 feet wide at 
the edge of his plot for the use of the other 
plot-holders. The defendant owned two plots 
directly fronting on the main road and the 
carriage way bisected his property. He erected 
posts and gates at points A and B reducing the 
width of the road to seven feet at A and ten 
feel at B. The owner of ano‘her plot brought 
suit for a declaration that he was entitled to use 
the full width of the road, 15 feet, aud for 
removal of the gates. 

Held: that there was nothing in the circum¬ 
stances of the case to restrain the extent and 
the nature of the enjoyment of the right granted 
and that full effect should be given to the 
grant and the defendant should be compelled to 
leave a passage 15 feet wide throughout his land 

contracted to do: TiUk v. Moxhav 

V. Coivlishaw, {1878) 
9C7?. D. 125; Doherty v. Allman, (1878) 3 A 
O. 709; Craig v. Greer, (1899) 1 Jr. R, 258- 
Rojers v. Hosego'id, (1900) 2 C/i. 388; Elliston v‘ 

2 Ch. 374; HuUoji v. Bamboro 
(1860)2 £’. St. D. 218; Pettey v. Pearson, { 1914 ) 

C7i7/or<:Z v. Hoare, (1874) 9 C. P 

At 4* ^ 89 0 2] 

fr . B. Pradhan — ^for Appellants. 

M. P. Amin and V. N. Ghhatrapati — 
for Respondents 1, 2, 5, 9 and 10. 

Judgment. —The facts in this appeal 
are simple, but it raises a disputed point 
of law, and the arguments have taken 
some time as numerous decisions of the 
English Courts have bsen cited. The 
facts are that an owner of a large piece 
of land ai; Ghatkopar divided it into 
several plots for building purposes, and 
sold them to different persons reserving* 
one plot . for himself. The map shows 


that the property had only a restricted^ 
frontage to the public road, with the 
result that plots to the rear of the pro¬ 
perty would have no access to the road, 
and in order to meet this difficulty a 
clause was inserted in each sale deed by 
which the purchaser bound himself to 
keep open a passage fifteen feet wide at 
the edge of his plot for the use of the 
other plot-holders. The result is that 
a carriage way 15 feet wide runs through 
the centre of the property, and each 
owner can reach the road by it. The 
defendant owns two plots directly front¬ 
ing on the main road, and the carriage 
way bisects his property. Defendants 
have erected posts and gates at points A 
and B on the map reducing the \Yidth of 
the road to seven feet at A and ten feet 
at B. The present suit is brought by 
the owners .of plot 5 for a declaration 
that they are entitled to use the full 
width of the road, 15 feet, and for re¬ 
moval of the gates. Defendants reply 
that they are entitled to have the gates 
there, and there is no obstruction to the 
plaintiffs. The first Court held the 
plaintiff was entitled to have the use of 
the full width of the road, and that the 
gates constitute:! an obstruction as they 
stand at present, and ordered the defen¬ 
dants to leave a clear space of 15 feet, 
between the gate posts. On appeal by 
the defendants the Assistant Judgo„ 
Thana, varied the decree by directing the 
defendants to widen the distance between, 
the gates to ten feet which he considered 
to be sufficient for the passage of wheeled 
traffic. ^Ha treated the case as one of an 
easement of right of way. The plaintiffa 
make this second appeal. 

There is no dispute as to the stipula¬ 
tions in the sale deed, which are common 
to the sale deeds of all the owners of 
the various plots. These are translated 
in the judgment of the first Court. The 
material portion runs as follows: 

Yoq should build on this land after reser¬ 
ving the strip of land on the north measuring 
15 feet broad north to south and 90 feet east to» 
west for the purpose of passage. It is agreed by 
consent of all persons that the whole passage 
15 feet wide north to south -and 653 feet long 
east to west should be reserved for convenienca. 
of all the persons residing in the houses that, 
will be built. Hence, you should not have any 
obstruction of any sort on this land reserved 
for passage. You should not obstruct the- 
passage of my carts, horses, cattle and servants. ’»■ 

. In the case of one of the plots, th0> 
sale was by the original owner- Devraj 
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Tokersey to the clofomlaiit’s father, and 
in the case of tlie other llieplot was 
ori^inali>' sold hy Devraj to one Khiiiiji 
and sold 1)S' him to defendants’ fattier 
two inontlis later. But this makes no 
diifororice, as the purcliase from Khimji 
was subject to the same conditions. The 
land occupied by the lane or ]nissage is 
itu-luih)'l in the sale-deeds, but it is ad¬ 
mitted that each owner has purchased 
the plot subject to the condition that he 
would keei>the ]>assage of the aforesaid 
dimensions ojion for the convenience of 
the other residents. It seems to me sur¬ 
prising t luit in view of the clear provi¬ 
sions in the sale deed, ahich were meant 
for the benefit of all, any j)lot-holder 
should claim to have the rigid to narrow 
the width of t lie passage l)y erecting 
gates, and thereby cause obstruction to 
the other owners, but the learned Assis¬ 
tant Judge held that what is claimed in 
this suit is an easement of way over 
another's land hy an agreement and not 
hy prescription, and is governed hy S. 22, 

Easements Act, whicli lays down that: 

“The doniiiiivnt owner must exorcise his 
right in the hukIo which is leist onerous to the 
servient owner; and when the exorcise of an 
oaseirient can without detriment to the domi¬ 
nant owner be conhned to a determinate part of 
the servient lieritage, such exercise shall, .'it 
the reijuest of tlie servient owner, he so con¬ 
fined." 

Ho further relies on tiio English cases 
ol CUfjord V. Jloare (l), Hutton v, Ham- 
^oro (2), Peilcij v. l^arsons {i), and he 
quotes Goddard on Easements, Edn. 8, 
p. 389, Gale on Easements, Edn. 10, pp. 
497-498, and holds that under S. 22, in 
spite of the words in the sale deeds, tlie 
plaintifts are hound to exorcise their right 
of way over the defendants' land sot apart 
for the jiassago in the mode which is least 
onerous to the defendants and the latter 
can'without detriment to the plaintiffs, 
confine that way to a determinate part of 
tiie said 15 feet wicio land reserved for 
that ])iirpose, and he fixes the width at 
ten foot. The loavnod Assistant Judge 
appears not to have noticed S. 20 of the 
Act which is on the same page as the 
section to which ho refers. The learned 
advocate for the appollonts contends that 
.this is not a case of easement at all, hut 


(1) [1871] 0 C. p. 3G‘3=-t:l h. ,1. G. i\ ‘22.5=30 
L. T. 4G3=22\V. R. 828. 

(2) LIHGO] 2 F. &, P. 218. 

[1911] 2 Ch. Gr)3=84 L. ,T. Ch. 81=111 

Ij. T. 1011=58 S. J. 721=20 T. L. U. 
G55. 


a sale of land burdened with a covenant. 
There is no grant hy the defendant to the 
plaintiff. The plaintiff got this right 
under an arrangement with the vendor. 
This is a case where before purchase 
each vendee entered into an agreement 
not to do a particular thing. The cases 
quoted hy defendant are all cases where 
the owner allows something to l'<e done 
on his land, and have no application to 
the facts of the present case. He relies 
on liilk V. Hoxhay (4); lieuah v. Coivli- 
shaw (5): Doherty v. Allman (G); Crain v. 
Greer (7); lioyers v, Hoseyood (8) and 
Ellisioji V. licacher (9), which he argues 
is on all fours with the jiresent case, and 
Venkiah v. Krishnavioorihy (8). He also 
relies on Dart on Vendors and Purchasers, 
p. 644. None of these cases, however, 
refer to a right of way. The covenant in 
2'ulk v. Moxhay (4) was to keep up the 
Leicester Sijuare gardens. In Deuals v. 
Cowlnhaw (o), there was a restriction on 
building on the demised property. The 
covenant in Doherty v. Allman (6), was 
to keep the promises in good order while 
in Craig v. Greer (7), no house was to he 
erected on the demised premises. In 
Dogers v. Ilosegood (lO), only one house 
was to he erected on a plot, and FAliston 
V. Ixeacher (9), deals with the erection of 
a hotel which was forbidden by the cove¬ 
nant. If therefore the present claim 
refers to an easement, as I think it does, 
then the fact tliat the claim to a right of 
way through the land of another rests on 
a mutual agreement between adjoining 
owners does not seem to me to make any 
difference. None of those cases will 
apply. 

The learned counsel for the respondents 
has relied on the same authorities as 
those quoted by the lower Court, and 
argues that Clifford y,Hoare{l), is on 
all fours with the present c.ise. In CUf- 
ford V. Iloare (1), there was a covenant 
to construct a 40 feet wide carriage way 
through the estate, which was done, and 
the plaintiff olaimod that the defendant 
by building a carriage porch ex tending a 

(4) [1848] 2 Phiil. 774=1 lUll. & f. W. 105= 
18 L. J. Gh. 83=13 Jur. 89. 

(5) [1878] 9 Cb. P. 125. 

(G) [1878] 3 A. C. 709=89 h, T. 129=26 W. R« 
513. 

(7) [1899] 1 Ir. R. 258, 

(8) [1900] 2 Ch. 888=G9 L, J. Ch. 652=83 h 
T. 18G=48 W. R. 059. 

(9) [1908] 2 Ch. 374=77 L. J. Ch, 617=99 L. 
'r. 34G. 

(10) [1913] 38 Mftd. 141=19 I, C, SO, 
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few feet into this way had obstructed 
him, and he was entitled to have it re¬ 
moved. The Court held that he was not 
so entitled. The case of Hutton v. Ham- 
Loro (2) lays down that a private right 
of way over waste land or a line between 
two points is not necessarily a right over 
every part of the land, and the owner of 
the soil may enclose on each side of it 
leaving a convenient way. This does not 
seem to me to have any application to 
the facts of the present case, where the 
right of way is defined both as to dimen¬ 
sions and direction. It would apply if 
the covenant was only to allow the plain¬ 
tiff to pass over the land of the defen¬ 
dant on his way to the main road, and if 
that were the terms of the grant the 
view of the lower appellate Court would 
be perfectly sound. Similarly, the case 
of Pettey v. Parsons (3), does not apply as 
only a right of way was given without 
specifying dimensions, and the case prin¬ 
cipally deals with the right of the defen¬ 
dant to erect a gate at the entrance to a 
private road over which the right of way 
was granted. There was no question of 
restricting the width of the road. It is 
true that in Clifford v. Hoare (l), it was 
laid down that when the road is of a 
particular width and the easement can 
conveniently and reasonably be exercised 
within the lesser width, the servient 
owner is at liberty to restrict the extent 
of the user accordingly. 

The facts of that case were peculiar. 
The carriage way was 40 feet wide, and 
it could not reasonably be contended that 
the narrowing of the road by a few feet 
at one point or the erection of a carriage 
porch caused any obstruction to the plain¬ 
tiff in driving along the road. The facts 
in the present case are entirely different. 
The original width of the road is only 
15 feet, and it has been narrowed at 
point A to seven feet, which is barely 
sufficient to permit the passage of a 
loaded cart and would certainly be in¬ 
sufficient for a motor lorry. The matter 
is, however, very simple, and in spite of 
the learning and ingenuity displayed in 
the arguments, S. 20, Easements Act, 
which governs the case, has not been re¬ 
ferred to. S. 22, Easements Act, on which 
the lower appellate Gnurt has relied, is 
in Chap. 3, Easements Act, and S. 20 
iclearly lays down that the rules contain¬ 
ed in this chapter are controlled by any 
♦contract between the dominant and ser¬ 
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vient owner. It is not contended that 
the defendant is not bound by the cove¬ 
nant entered into between the original 
owner and his father with regard to tlie 
one plot, and his father’s vendor and the 
original owner in the case of the other. 
Taking this to be the case of a grant, as 
defendant contends, the grant must be 
controlled under S. 20 by the contract 
between the dominant and servient own¬ 
ers. The rule is that a grant must be 
strictly construed against the grantor. 
Peacock on Easements, 3rd Edn., ix 487, 
says: 

Where, however, there is nothing in the cir¬ 
cumstances of the case, or in the situation of 
the parties, or in the situation of the land, to 
restrict the extent and mode of enjoyment of 
the right granted, the words of the deed or act 
granting the right should have their full ope¬ 
ration.” 

There is really nothing in the circuni-1 
stances of the present case to restrain the 
extent and nature of the enjoyment of 
the right granted. On the contrary it is^ 
in my opinion, eminently a case where, 
in view of the inconvenience caused to 
the holders of the back plots by any res¬ 
triction in the width of the road, wliich 
being only 15 feet, is barely sufficient for 
two carts or carriages to pass, full effect 
should be given to the grant. I hold, 
therefore, that full effect should be given 
to the grant, and that defendant should 
be compelled to leave a passage 15 feet 
wide throughout his land as he has con- 
ti*acted to do. Consequently, the decree 
of the lower appellate Court will be set 
aside, and the decree of the first Court 
restored, with costs throughout. 

p.n./r.k. Decree set aside, 
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Patkar and Shingne, JJ. 

Natha Nathuram and another —Defen¬ 
dants—Appellants. 

V. 

Chhotalal Dajibhai Mehta and others 
—Plaintiffs—Respondents. 

Second Appeal No. 704 of 1927, Deci¬ 
ded on loth April 1930, from decision of 
Dist. Judge, Broach and Punch Mahals, 
in Appeal No. 121 of 1925. 

ii'. Hindu Law—Succession — Brahmin’s 
marriage with Sudra female is valid—Their 
son is legitimate but entitled to only tenth 
share in the estate of his father as well as 
uncle—Caste Disabilities Removal Act does 
not apply to such son—Caste Disabilities 
Removal Act (21 of 1850)—Hindu Law 
—Marriage, 
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Per Pathar, J .— Acrorfling to Hindu law as 
n(lniiiiipier(.<l in Hoini).iy I'residency, the 
niarri;;ge of I’lnltiniti with a Slindra {l)li?.rala) 
fenmlc. iieirm Annlcnia marriage is valid 
under Hindu law; and therefore a son horn 
of such a iiiarriagc is a iegitirnate son. But 
though legitimate he is entitled to inherit 
onl\ to t’nc extent of one-tenth share in the 
estate of his father as well as of his uncle. Nor 
can he relv njion the Caste Disabilities Removal 
.\< l for claiming the whole estate for that Act 
has no a[){dieation iji his cr\?c'Shinani*, 
tonU-} : J. T. fi. V.r22 Bnvi. n2, Poll. ; Id 
I. .1. 141 ; 10 /. c. Idd : 11 .-!//. 100 and 40 
MaJ. 1118, /?//. [P 03 C 1 ; P 04 C 1, 2] 

•V. II. MeJtla — for Appellants. 

Cr.N. 'IJiakor and {\ L. Shall —for 
Pesi'Ondont 1. 

Patkar, J.— This suit was lirought hy 
tlie plaintilT to recover 'possession of tho 
prop-erty in suit as reversioner of one 
Harjivan Padaratn. on tho ground that 
the marriage of defendant I's father 
Nathu, a I’rahiuin hy caste, with defen¬ 
dant I's mother, a Koli woman, was in¬ 
valid and illegal, that defendant 1 was 
an illegitimate son of Nathu. the brother 
of Ilarjivan and therefore did not inherit 
to his uncle Harjivan. Defendant 1 con¬ 
tended that Nathu, horn a Brahmin, 
niavried JTnri, a Dliarala woman, and 
defendant 1, a son, and defendant 2, a 
daughter, were horn of that marriage, 
and were the legitimate children of 
Nathu and entitled to inherit Harjivan’s 
property. Tho rest of tho defendants are 
the tenants of tlie lands in suit. 

Tho learned Subordinate Judge, follow¬ 
ing tho decision in Bai Gulab v. Jiu'on- 
lal Ilarilol (l), held that a man of a 
higher caste can validly marry a girl of 
tho lower caste, and therefore, defendant 
1 was a legitimate son of Nathu and en¬ 
titled to inherit the property of his uncle 
and therefore dismissed tho plaintitT’s 
suit. On appeal, the learned District 
Judge, on consideration of the texts 
hearing on the point in question, hold 
that defendant 1 was tho legitimate son 
of Nathu, and being a son by a Sudra 
wife was not entitled to more than ono- 
tenth share of the inlieritanco of Nathu’s 
brother Ilarjivan under Hindu laav, and 
that the remaining nino-tontlis share 
would go to the plaintiiT, tho nearest ag¬ 
nate of Harjivan, and therefore declared 
that the plaintiff was the owner of tho 
nine-tenths share of tho estate left by 
Harjivan, and the remaining one-tenth 
slm^went to defendant 1 by inheritance 

(1) A. I. R. 1922 Bom. 32=Gr> I. G. G02 = 46 
Bom. 871. 


as the nephew horn of a Sudra woman. 
Tho first question arising in the cas© 
is whether the marriage of Nathu, a 
Brahmin, witli a Sudra woman is valid. 
Where there is a marriage in fact, there 
is a presumption in favour of there being 
a marriage in law: sea Inderun 
Vnlungypooly Tnrer v. Ramasaxvmy' 
Pandia Talaver (2). But. as observed hy 
Chandavarkar, J., in Bai Kashi v. Jamna- 
das (3), the legal presumption can be re- 
l)utted hy strong, satisfactory and con¬ 
clusive evidence. Pratiloma marriages, 
(liat is marriages in tho reverse order of 
castes, have been hold to he invalid in- 
this Presidency. In Lakshmi v. Kalian- 
sing (4) a marriage between a Brahmin 
girl and a Rajput, i. e., a Kshatriya malo 
was held invalid. Similarly, in Bai 
Kashi V. Janinadas it was held tliat 
under Hindu law as recognized in the 
Bombay Presidency a l^ralimin womart 
cannot contract a valid marriage with a 
Sudra. Chandavarkar, J., has discussed 
the various texts bearing on this point 
and lield that Pratiloma marriages, i. o., 
marriages in tho reverse order of castes, 
are invalid. On the other hand in Bai 
Gulab y. Jiiranlal TIarilal (\) Shah, J., 
has discussed the texts bearing upon the 
question and come to the conclusion that 
Anuloma marriages are valid and that 
according to Hindu law, as administered 
in the Bombay Presidency, a marriage 
between a Vaishya male and an illegiti¬ 
mate daughter horn of a Vaishya father 
and a Sudra mother is valid. 

In ^lanu, Ch. 3, verso 13, it is stated r 

“It is doclarod that a Sndra woman alon& 
(can be) tho wife of a Sudra, she and one of his- 
own casto (tho wives) of a Vaisy.>, those two and) 
ono of his own casto (tho wives) of a Kshatriya,. 
those three and one of his own casto (tho wives) 
of a Brahmana * : seo Sacred Books of tho East 
Vol. 25, p. 77. 

But in verses 14 to 19 of tho same- 
chapter, the marriage of a Sudra womark 
with a Brahmin or Kshatriya or i\ 
Vaisltya is condemned. It appears from, 
tho Commentary of Medhatithi that such 
marriages are not absolutely prohibited,, 
but tho condemnation is in tho nature o£ 
a recommendation to Brahmins, Kshatri- 
yas and Vaishyas not to marry a Sudnv 
w'oman, and an option is given ; and 
Kulluka Bhatta, another commentator of 
^lanu, construes tho prohibition as limi* 

~U) [1869]13“m. l. a. 141=3 B. L. R. 1 = ^ 
W. R. 41=2 Sar. 408 {l\ C.). 

3) [1912] 16 1. 0. 133. 

4) [10003 2 Bom. L, R. 12S. 
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ted to Pratiloma marriages, i. e., mar¬ 
riages in the reverse order of castes and 
not to be extendai to Anuloma marriages 
i. e., marriages according to the descend¬ 
ing order of castes. It would therefore 
follow that so far as Manu is concerned, 
there is no absolute prohibition of Anu- 
EQola marriages. Narada allows such 
marriages and is in favour of a man of 
one of the regenerate castes marrying a 
Sudra woman: see Narada V2, 5 ; Dr. 
Jolly’s Institute of Narada, p. 173. 

Yajnavalkya in his Smriti (see Mitak- 
shara, Achara Adhyaya, Ch, 1, verse 56) 
expresses an opinion that though the 
twice-born may take a wife from a Sudra 
family yet that was not his (i. e. Yajna- 
valkya’s) opinion, because out of her he 
is born himself. In verse 62 Yajnavalkya 
describes the special ceremonies to be 
observed in marrying girls of the same or 
different classes and ordains (Translation 
by Srisachandra Vidyarnava, published 
by the Panini Office, Bhuvaneshwari 
Ashrama, Allahabad, p. 129): 

“In mirrying a girl of the s^me class, the 
hand should bo taken, the Kshatriya girl 
should take hold of an ?-rrow, the Vaishya 
should hold a g^ad, in the marriage with one 
of a higher class,” 

In commenting on this verse Vijna- 
neshvara observes : 

“In marrying a girl of one’s own cla«5s, 
the hund should bo takon, according to the 
rules of one’s own Grihya Sutra. A Kshatriya 
girl should hold an arrow, a Vaishya girl 
should hold a goad in her marriage with 
persons of higher classes. A Sndr.a girl should 
take hold of the end of the skirt. As it has 
been said by Manu (Ch. S, verse 44) : 

Sudra girl marrying one of a higher 
class should take hohd of the hem of the 
(bridegroom’s) garment.” 

Shah, J., in Bai Gidah v. Jiioanlal 
Harilal (l) observed as follows (p. 882 of 
46 Bom.) : 

“Taking the verses of Yajnavalkya without 
the commentary it is clear that in the opinion 
of Yainavalkya a twice-born person should 
not take a wife from a Sudra family, but if 
at all a person is inclined to depart from that 
rule, he can do so on the lines indicated in 
verse 57, Far from there being a pro¬ 
hibition there is a provision for what Yajna- 
valkya is not in favour of. Here Yajnavalkya 
had adopted a style of expression which, to my 
mind, is clearly indicative of disapproval on 
his part of such marriages, but of readiness to 
recognize departures from approved lines within 
the limits indicated in the next verse. Vijna- 
neshvara makes this clear in his commentary. 
The word ‘nishedha’ (meaning prohibition) used 
by him in the commentary in verse 56 
must be read subject to the limitation which 
he points out in that very sentence and also 
subject to what he clearly lays down in his 


commentary on verse 57. This ineining 
is clear from the phraseology adopted by 
Yajnavalkya and Vijnaneshvara in verso 92 
in the next chapter in the same Adhyaya. 
While speaking of anulomajas both Yainaval- 
kya and Vijnaneshvara use the word ‘viijua’ 
(mirriel woman) which indicates the recogni¬ 
tion by them of valid marriages among those 
classes in their order. No such word is used 
in ver.ses 93 and 94 relating to Pratiloma- 
jas. Yajnavalkya expressly states in verso 
95 that all Pratilomaj.is are bid (asanti) and 
anulomajas are goo l {sinta}.” 

In verses 91 and 92 Yajnavalkya- 
describes the son of a Brahmin by a 
Kshatriya woman as Murdhavasikta, by 
a Vaishya woman as an Amhashtha, and 
l)y a Sudra woman as a Nishada or a 
Parasava and in verse 92 describes 
the son of a Kshatriya on a Vaishya 
woman as Mahishya, and on a Sudra 
woman as Ugra, and tlie son of a 
Vaishya on a Sudra woman as Karana, 
and describes this as the law propounded 
with regard to married women. Vij¬ 
naneshvara in his Mitakshara on verso 
57 says : 

“.As to the son of a Sudra woman being 
counted among sons and being dcscri'oed in the 
Chapter on Partition, e. g., where the author 
after enumorating the son.s begotten by a 
Brahmana upon his Kshatriya wife is Murddlia- 
vasikta etc., ends with “this rule refers ta 
wives regularly, married, (Vv. 90 and 91) that 
refers to the son of a person desirous of sexual 
enjoyment or who is simply desirous of re¬ 
maining in the Ashrama (order of hous& 
holder) and does not refer to twice-born in 
legitimate wedlock.” see Translation, Panini 
Oltice, by Vidyarnava, p. 122.” 

The words ‘ Nantareeyakatayotpan- 
nasya” would mean : 

does not refer to one who was born in a- 
hidden or secret manner, i. e., not born irt 
lawful wedlock.” 

The translator at p. 123 suggests the- 
way of reconciling Yajnavalkya with 
himself and Manu. 

Further : Yajnavalkya in his verse 125 
in the Vyavahara Adhyaya has made- 
provision for sons born of Anuloma. 
marriages : 

“The sons of a Brahmana (in the several 
tribes) have four share.s, or three, or two or- 
one respectively according to the tribe (of 
each); the children of a Kshatriya have three 
portions, or two, or one ; and those of a 
Vaishya take two parts or one.” see also> 
Mitakshara, Ch. 1, S. 8, pll. 2 to 11, pp. 20G to- 
208 of Gharpure’s Translation.” 

I shall deal with the share of defen¬ 
dant 1 fully hereafter. The absence of 
any provision for sons born of Pratiloma. 
marriages is an indication that such; 
marriages are not valid. Further : ia 
Mayukha, Ch. 4, S. 11, relating to the* 
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exclusion from inhevitanco. it is observed 

in I'l. 7 ((iliariiuro's Translation, [). 139): 

“ A j'Mi ^ cjio ton cvnii l)\' liusband on a 
v who is born of a m.irriaf'e in an inverse 
ordi c c.iunot inlierit." 


1 'm l her. says the same author (p 139): 


( T-* I 

I Ilf 


Son of a woman who is born of a 
jn:rrii'_c in an invorso order cannot inherit. 
J'oud and rlothinf are consiilerial to I'C due to 
hii)! tf tlie end of his life from his kinsmen.” 

^imihirly. a reference is made to Ka- 
ty.iyana in jd. 5 of the same chapter in 
t ne Mayukha wliich lays down as 
foilows (p. 130) : 

‘he son of a woman iniiTied in a wroiiK 
oi'U'i', as also he who is born of a sa^otra, 
and anaj'ostitc from a nditiious order, for 
th'M'e can never be the inheritance.” 


It would, therefore, follow tliat while 
I'rovision is made for inheritance of sons 
lioni of Aniiloina marria;^e3, tliere is no 
provision lor inheritance of sons horn 
of Pratiloina marria'tos. On the other 
hand, in Ihe Mayuklia there is cie.ir 
excdiision from inheritance in res()ect 
of sons horn of Pratiloina inarria'jes. 
Pdirther : the rule of iiniuirity ordained 
in the case of liirth and death of Kslia- 
triya, Vaishya and Sudra sapindas is 
laid down liy verse 22 of the Prayas- 
■chitta Adhyaya, hut in the case of sons 
born in the reverse order there is no 
iinjiurity whatever. 8hah, J., has ex- 
liaiistivoly ilealt with the texts hearing 
uj.'on this point and has come to tlio 
conclusion that IManu, Yajnavalkya, 
Vijnaneshvara and Nilakantha are agreed 
that .Anuloina marriages are not pro¬ 
hibited. 

It is argued on behalf of the respon¬ 
dents. relying on Mayxio's Hindu Haw, 
Edn. 9, pp. lOS and 7H0. that marriages 
between persons of dilTeront castes 
are olisolote. and a son l)orn of such 
marriage would be illegitimate. Shah, 
J. in Bai Gidab's case (l) was un¬ 
able to accept the view that because such 
marriages are obsolete, they are illegal 
or prohibited by law, and liold that the 
prohibition must he found in the law 
hooks, or in the usage having the force 
of law, and such usage must ho proved 
like any other fact. In Bai Cudah's 

caso (l) Shah, J., observes (p. 88G o/-16 
Bom). 


iUu the attitude of the castes, which 
stated in diftcient modem books as prohibr 
Jiiler-castc marnagos altogether, is cencr 
indicative of nothing more than the disappr. 
of such marriages according to the rule* 
practice of each dinerent caste. It does' 
• ufTord a suaicient justification for treatini 


illegal what has not been prohibited but in 
terms contemplate I and allowed by law.” 

It would therefore follow that the 
marriage of Nathu witli a Sudra woman 
would he valid, and if once that conclu¬ 
sion is reached, it must inevitably follow 
that defendant 1 is the legitimate son of 
Nathu. 

The next rpuestion is whether the son 
of a Prahmin hv a Sudra woman inlierits 
the whole jiroperty or only a one-tenth 
share, xajnavalkya, Ch. 2, Vyavahara 
Adhyaya, verse 125. clecdares tlie mode of 
partition amongst sotisof different classes 
of wives as follows : (Ghariaire’s Tran¬ 
slation, p. 206) ; 

"The sons of ii P>rahnian\ (in the several 
tribes) have four shares, or three or two or one 
rcsjieclivcly according lo tlio tribe (of each); 
the cliildren of a Kshilriya have tlirco portions, 
or two, or one ; and those of a Vxisya take two 
p\« Is or one.” 

Tlierefore it would follow* that if a 
Hrahmin has left a son by a Brahmin 
w’ifo and a son by a Kshatriya w’ife and 
a son by a Vaishya wife and a son by a 
Sudra wife, the pro]ierty will be divided! 
into ten shares of wdiich the son of a 
Brahmin wife, will take four shares, the 
son of a Kshatriya w'ife will take three 
shares, the son of a Vaishya wdfe wdll 
take two shares and the son of a Sudra 
wdfo will take one share. The (lUQstion 
is fully discussed in Ch. 1, S. 8 of the 
Alitakshara : see pp. 206 to 208 of Ghar- 
pure’s Translation. In commenting on 
Yajnavalkya, Verse 133. Mitakshara in 
Ch. 1, S. 11, pll. -11 to 43, states as 
follows : 

41. ‘T5ut the son by a Sudra wife, though legiti¬ 
mate, does not take the whole ostato, oven ou 
failure of other issue. Thus Manu (Ch. 9, 154) 
siYS : ‘Dut whether a man have sons or no sous 
(by wives of other classes), no more than a 
tenth part, must bo given to the son of Sudr% 
woman, according to law.’ ” 

■12. " 'Whether ho have sons, i. o. whether ho 
have existing the male issue of a rogonerato 
tribe ; or ‘have no sons’ i. o. have no issue of 
regenerate tribe, in either case, upon his do- 
miso, the son of the wife or other (kind or son), 
or any kinsman («apinda). [or on another read¬ 
ing .\sapinda moaning S.xkulya or other kins¬ 
man] shall not give to the son of the Sudra, 
more than a tenth part of the father’s ostato." 
43. ‘Thus it appears from this very text, that iho 
son of a Kshatriya or a Vaishya wife takes tho 
whole of the property on failure of issue by wo¬ 
men of oipial class : see Gharpure’s Transla¬ 
tion, p. 225, and Stokes' Hindu Law, p. 425.*’ 

it would theroforo follow, according fco 
the view of Mitakshara based on the text 
of Manu, Ch. 9, Sh. 151, that the son of 
a Dvija class or on his death the other 
sons of Kshatriya or Vaishya wife or 
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any other heir that roay be in existence 
should not give to the son of a Sudra wo¬ 
man more than a tenth share of the 
jwealth. The son of a Sudra wife there¬ 
fore would, according to the T^Iitakshara, 
be entitled to one-tenth share of the 
estate of his father. 

Mayukha does not deal specifically 
with this point. Mayukha in Book 4, 
Ch. 4, pll. 27 to 31, deals generally wdth 
this question : see Gharpure’s transla¬ 
tion, pp. 60 and 61, and Stokes’ Hindu 
Law, pp. 54 and 55. Placitura 27 men¬ 
tions Yajnavalkya’s declaration as to the 
mode of partition among sons by differ¬ 
ent classes of mothers, namely, the sons 
of a Brahmin get respectively four, three, 
two or one shai’e according to the tribe of 
each ; those born of a Kshatriya three 
shares, two or one respectively, and those 
born of a Vaishya two shares or one res¬ 
pectively. Placitum 28 relates to the 
land which is obtained by a gift and the 
text of Devala mentioned in pi. 23 must 
be taken to refer to land obtained by a 
Brahmin father by a gift. Placitum 29 
refers to a son by an unmarried Sudra 
woman. The word for unmarried 
in pi. 29 is “aparinita.” It appears 
therefore that Mayukha has not dealt 
specifically with the quantum of the 
share which a son of a Sudra woman 
would get in the absence of a son by a 
woman of a higher caste, and when he 
claims the inheritance in competition 
with sapinda or distant heir, i. e., a sa- 
pinda or a sakulya. 

In the present case the plaintiffs claim 
as a sapinda of the deceased Harjivan, 
while defendant 1 claims as nephew of 
Harjivan being the son of his brother by 
a Sudra woman. It is clear from the 

Mitakshara. Book 1, Ch. 11, pi. 42, that 

the son of a Sudra woman will not get 
more than one-tenth share of the inheri¬ 
tance. I have already referred to the 
Mayukha, Ch. 4, S. 11, pll. 5 and 7, 
where the sons of Pratiloma marriages 
are excluded from inheritance. There is 
no such exclusion in the case of sons born 
of Anuloma marriages. Such marriages 
have been held to he valid in Bai Gulab 
V. Jiwanlal Harilal (l), and it would 
necessarily follow that the son born of 
such marriage would be legitimate and 
would be entitled to a-share of inheri¬ 
tance, Such share has been fixed at one- 
tenth of the inheritance by [the Mitak¬ 
shara. 


The text of Devala that a Nishada being 
an only son of a Brahmin shall have a 
third part, and that a Sapinda and 
Sakulya should take the remaining two 
shares has been reconciled with Mann’s 
text, Chap. 9, Sh. 151, that no more than 
a tenth share should be given to him, by 
Dayabhaga on the ground that a third 
part is given to an excellent only son of a 
Sudra woman: see Dayabhaga, Chap. 9, 
pll. 24 to 27, Setlur’s Translation, p. 64. 

The prohibition of a share being given 
to the son of a Sudra woman by some 
Smriti texts has been construed by Apa- 
rarka as referring to one who is given 
something by the father, otherwise the 
rule that prescribes a share to a Sudra 
son becomes meaningless; see Translation 
of Apararka by S. Sbriniwas Ayyar, pp.22'. 
and 34: see also Mitakshara, Chap. 1, 
S.8, pi. 11; Gharpure’s Translation, p.208. 

Subodhini, a comnientary of Mitak¬ 
shara: see Gharpure’s Translation, p. 153, 
states as follows: 

. . “no more than a tenth part should be 
given to a son of a Sudra woman, according to 
law.” It may be argued, this is improper. For 
one share has been stated to be for a son from 
a Sudra woman in the text “shall have four, 
three, two, and one shares respectively in the 
order of their Varnas,” while here a tenth share 
has been mentioned. The answer is no, not so. 
The four shares of the son of a Brahamani and 
the three of a Kshatriya make seven; the two of 
the son of a Vaisyi would make it nine and one 
for the son of a Sudra added together make ten. 
And thus even in the text, “four, three, two 
and one” a tenth share having been stated there 
is no contradiction, and thus everything is un¬ 
exceptionable.” 

It would therefore follow that a son off 
a Sudra wife is not entitled to more than 
one-tenth share of the estate of his 
father. 

A further question arises as to whether 
defendant 1 is entitled to the whole or 
only a one-tenth share of the inheritance 
of his uncle, whereas according to strict 
Hindu law he is entitled to not more 
than one-tenth share when claiming as 
heir of his father. The question is not 
free from difficulty. The validity of 
mixed marriages was not adjudicated till 
recently in Bai Gulab’s case (1). The 
question of the legitimacy of the offspring 
of such marriages and their right to in¬ 
heritance is beset with considerable diffi¬ 
culty. With reference to Yajnavalkya’s 
verse 125, the Mitakshara makes the 
remark that the author describes the 
mode of partition among brethren dis¬ 
similar in class (bhinna jatiya). Com- 
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meriting on the first half of the Verse 133 
which corichides the law j)roi)oniKled with 
rogar l to sons equal in class, IMitakshara 
di-cus'cs the right of a son by a Suilra 
wife and lays down that lie is not entitled 
to riu*ie than a tenth part of the father’s 
C'ta: e tiioiigh he is Aurasa, i. o.. lei;iti- 
in.iio. \'eises 135 and 13G of I'aj- 
iia\;iikya lay down the conijiact series of 
heirs, and theonler of succession is de¬ 
clared in tiic case of all. The word “all” 
in verse 1 iti is coinrnented in Chap. 2, 
1. I'l. 4. as follows: 

" I ;i rule-(:iy:tin vidtiih) iihont tlio taking of 

liccit i'-t y‘{ tho c>r(]pi of succo'sion. must ic 
innlpr-t.'iirl o\-t<-nrling to :ill trihe?} fs-irvcshii 
Tanic^hu) whether the Mur41i;\v^sikt i nml 
/tlln-TS in the direct series of el.isses, or Sula 
(Annioinaji) and tlic rest in the iJivcrso order 
(Prat ilomaja), and as comprehending the seve¬ 
ral classes, the I5rahmanas and the rest”: see 
.yfiiakshara, C Iiap. 2, S. 1, [>1. 4, (tharpurc’s 
'J'ra iislatic-ii, [>. 2iS.” 

Kcference may also he made to Mitak- 
shara, Chap. 2, S. 4, jtll. 2 and 3—Ghar- 
pnre's Translation, pp. 251 and 252. The 
coini'.acl series is jnoscrihod therefore not 
only lor the principal tribes, hut also for 
mixed tribes like Anulomaja. The sliares 
of SOPS Ity mothers of dilTerent tribes are 
regulated by Sloka 125. J^ut there does 
not appear to be any distinct authority 
or text, enabling the son of a Sudra wife 
to inherit collatoraliy, c. g., to his uncle. 
Wo are bound by tlio decision in Bui 
Oulnb V. Jivanlal llarila! (l), where the 
,marriage of a twico-born witii a Sudra 
woman is bold valid. It must tberoforo 
follow that defendant 1, the son of a 
Sudra wife, is legitimate. If defendant 1 
'is legitimate, Iio becomes the son of 
iNathu and nephew of Ilarjivan. There 
is no text i.robibiting such a son from in- 
jhoriting to his uncle. The question then 
is whether he is entitled to the whole 
estate or only ono-tonth share. Wo 
think that if a son horn of a Sudra wife 
is not entitled to more than one-tonth 
share of his father’s inheritance, much 
loss can a nephew ho hold entitled to in¬ 
herit a larger share of the inheritance of 
his uncle. 

The view therefore of the lower Court 
that defendant 1 is not entitled to more 
than ono-tonth of the inheritance, and 
the plaintiff is entitled to the remaining 
nine-tenths is, in our opinion, correct. It 
is urged on behalf of the appellant that 

defendant 1 is entitled to the ^Yholo of 

the inheritance on account of tlio Re¬ 
moval of the Caste Disabilities Act, 21 of 
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1850. The relevant section runs as fol¬ 
lows: 

“So much of anv law or usage now in force 
within the territories subject to the Govoru- 
inent of the Ii^a-t India Conip.iny, as inflicts on 
any person forfeiture of riglits or property, or 
m:i> lie held in any way to impair or affect any 
right of inliorit \nce, by reason of his or her ro- 
nouncing, or having liecn excluded from the 
communion of any religion, or being deprived 
of c iste, shall cease to be enforced as law. . 

Reliance is placed on I'.ehalf of the ap- 
j»ellant on the decision in the case of 
Bhagtrojit SiiKjh y Kallu (5), wliora 
it was held that Act 21 of 1850 ap¬ 
plied to cases where a jierson, horn a 
Mahoinedan his father having renounced 
the Hindu religion, claims by right 
of inheritance under the Hindu law 
a share in his father’s family. On the 
other hand, it was held hv the Madras 
High Court in VaitJnlInfia v. .■1.7//('if/ior£7t 
(6). that the Caste Disabilities Removal 
Act does not ajqdy to descendants of per¬ 
sons relieved by the Act, and that the 
descendants of a Hindu converted to 
Christianity have therefore no interests 
in the ]>roperty of their unconverted 
rolativiy. It is unnecessary to go into! 
this (piostion for. in our oiunion, Act 2ll 
of 1850 does not apply to the facts of the; 
Ijrosont case. In the present case the do-i 
gradation of the caste of defendant 1 has 
not involved any forfeiture of rights or 
property, nor has it in any xvay impaired 
or affected his right of inheritance under 
Hindu law. for as I have already stated 
under Hindu law he is not entitled to 
more than one-tenth share, and the 
degradation of caste, if any, has not in 
any way affected or impaired the right 
to which he is entitled under Hindu law, 
namely, to merely one-tenth of the 
inheritance. It is not contended that 
though defendant 1 is entitled to one- 
tentli share of the inheritance he has 'lost 
it by degradation of caste, but it is con¬ 
tended that ho is not entitled to any 
share on the ground that he is not a 
legitimate son. The latter contention: 
cannot ho accepted in view of the deci-j 
sion in 7]{7/ Gulah's case (l). Wo think; 
therefore that Act 21 of 1850 has no ap- 
]ffication to the facts of tlio present case. 
Wo think therefore on the whole that’ 
the view taken by the lower appellate 
Court is right and this appeal must bo 
dismissed with costs, and the cross-objec¬ 
tions must ho dismissed with costs. 

(5) [18SS] 11 All. 100=(18S8) A. W. N. 3^8. 

(6) [1017] 40 Mad. 1118=37 I. C. 753. 
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Shingne, J. —This suit involves a con¬ 
test for succession to the property of a 
person by name Harjivan Sadaram who 
was a Khedawal Brahmin bv caste. He 
<di 0 d unmarried in 192i. He had a bro¬ 
ther by name Nathu, who had married 
a Sudra woman, and defendants 1 and 2 
are offspring of the marriage, dsfen- 
■dant 1 being his son and defendant 2 his 
■daughter. The deceased Harjivan was 
jdaintiff’s cousin. Harjivan owned some 
property and plaintiff claims the same as 
heir, alleging that the marriage of Nathu 
with a Sudra woman was illegal and as a 
consequence, defendants 1 and 2 are 
illegitimate off-spring. The rest of the 
defendants are stated to be tenants of 
lands left by Harjivan. 

The contention on the other side was 
that defendants 1 and 2 are legitimate 
children of Nathu and that defendant 1 
was entitled to the whole property. It 
was admitted that the mother of defen¬ 
dants 1 and 2 was a Dharala woman 
by casts. The case was argued on the 
assumption that the woman was a 
Sudra. 

The Court of first instance, following 
the decision in Bai Gidab v. Jiwanlal 
Ilarilal (l), held that the marriage of 
Nathu with the Sudra woman was a valid 
marriage and that defendant 1, as the 
legitimate son of Nathu, was entitled to 
succeed in priority to the plaintiff. 

The lower appellate Court agreed in 
holding that the marriage was valid, but 
held that defendant 1 was not entitled to 
get more than one-tenth share in the pro¬ 
perty in suit and that the remaining nine- 
tenths devolved upon the plaintiff as the 
nearest agnate. In coming to this con¬ 
clusion, the learned District Judge, who 
decided the appeal, based his decisiosj on 
a text of Vijnaneshvara. 

Defendants 1 and 2 appealed against the 
decree. Defendant 8 joined them in ap¬ 
pealing. Plaintiff filed cross-objections 
to the decree, so that the points that 
arise are; (a) whether the marriage bet¬ 
ween Nathu and the mother of defendants 
1 and 2 was legal and valid and whether 
defendants 1 and 2 are legitimate children 
of Nathu; and (b) if the marriage was legal 
and valid, can defendant 1 lay claim to 
the whole of the property in suit? 

In the case of Bdi Gulcih v. tTiwcbtilcil 
Harilal (l) it was decided that accord¬ 
ing to Hindu law, the marriage between 
a Vaishya male and the illegitimate 


daughter of a Vaishya born of a Sudra 
woman is valid. The decision was based 
on the grounds that the woman, the 
validity of whose marriage was being 
considered in the case, was a Sudra by 
caste and that a marriage between a 
male of a higher caste and a female 
of a lower caste was valid. Such 
marriages come under the category of An- 
uloma marriages as opposed to Pratiloma 
marriages or marriages between a male of 
a lower caste and a female of a higher 
caste. Pratiloma marriage have been 
held to be invalid: vide Lakshmi v. 
Kaliansing (4) and Bai Kasht v. Jamna- 
das (3). The correctness of ths decision 
in Bai Gulab’s case (i) was not chal¬ 
lenged on behalf of the plaintiff. It is 
not necessary therefore to go into the 
various texts of Hindu law on the point. 
My learned brother has considered them. 
The marriage under consideration in the 
case being valid, the children born of the 
marriage are legitimate. It may be noted 
that in Har Prasad v. Kewal (7) it was 
held that a man may marry a woman of 
a lower class or grade within his caste 
and in the absence of any clear evidence 
to show that such a marriage wmuld not 
be recognized as valid by the custom of 
the community to which either the 
husband or the wife belonged, neither he 
nor his issue can lose the right of inheri¬ 
tance in the family property. 

The only point that survives there¬ 
fore is whether defendant 1 in the present 
case can get the whole of the property in 
suit to the exclusion of the plaintiff. 
While discussing this point, it will be 

necessary to refer to a few texts of Hindu 

law. 

In Manu, Ch. 9, verses 152 to 154 
(Sacred Books of the East, Vol. 25, 
p.^357), we find the following: 

“152. Or let him who knows the law make 
ten shares of the whole estate, and justly dis¬ 
tribute them according to the following rule: 

158. The Brahmana (son) shall t.ake four 
shares, the son of the Kshatriya (wife) three, 
the sou of the Vaishya shall have two parts, 
the son of the Sudra may take one share. 

154. Whether (a Brahmana) have sons or 
have no sons (by wives of the twice-born castes), 
the (heir) must, according to the law, give to 
the son of a Sudra (wife) no more than a tenth 
(part of his estate).” 

Yajnavalkya in verse 125 in the Vyava- 

hara Adhyaya states thus: 

“The sons of a Br.ahmana (in the several 
tribes) have four shares, or three, or two or one 

(7) A.I.R. 1925 All. 26=83 I.O. 163=47 All. 

160. 
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rcspf'f'* ivolv acrorflins to the trihe (of each); the 
chihlrcn of a K'^hatriva have tierce portions, or 
two, or one; ami those ct a Vaisli^a take two 
parls or one: sc'O p. 200 of t^»harpure's 1 rans- 
l.ition of tiic ^[itaksllara.” 

Vi jnaneslivara comments upon this 
]>apsa,L;e and observes in effect that it 
would follow that if a Brahtnana has left 
a son by a l5ralnnana wife and a son by a 
Ksliatriya wife and a son Ijy a \ aishya 
wife and a son by a Sudra wife, the pro- 
]»erty will he divided into ten shares, of 
which the son of a Brahman wife will 
lake four shares, the son of a Kshatriya 
wife will take three shares, the son of a 
Vaishva wife will take two shares, and 
the son of a Siidra wife will take one 
share; see (iharpaire's Translation of the 
iMitakshara, pj). 207 to 20S. 

In commenting ui:on the first part 
of verso lo3 of Vyavahara Adhyaya 
of Yajnavalkya. iNIitaUshara states as 
follows: 

“Ihit the son hv a Siulra wife, though logiti- 
niato, docs not lake the whole estate, even on 
failure of other issue. Thus >[anu (Ch. 9, 151) 
says: ‘But whether a man have sons or no sons 
(by wives of other classes', no more than a 
tenth part, must he given to tlie son of a sudra 
woman, accrirding to law.’ 'Whether he have 
sons" i.c., whctlicr ho have existing the male 
issue of a rcgoncratc tribc| or 'have no sons’ 
i.e., have no issue of a regenerate trihe, in 
either ease, upon his demise, the son of the wife 
or other (kind of son), or any kinsman (sapinda), 
shall not give to the son of the Sudra, more 
than a tenth part of the father's estate: vide 
Gharpuro’s Translation of the Mitakshara, 
p. 225.” 

The author of Bubodhini, a com¬ 
mentary upon the Mitakshara, discusses 
the point and apparently accepts the rule 
mentioned above: vide Gharpure’s trans¬ 
lation of Bubodhini, pp. 153-154. 

Nilakantha, the author of^Iayukha, 
does not givo his opinion on the point, 
lie however quotes opinions of some of 
the writers then available. First of all, 
he deals with the case of the mode in 
which property should bo divided amongst 
sons of dilTerent classes and cites verse 
125 of Yajnavalkya mentioned above. 
Then he refers to the point as to how 
land obtained by a Brahmin by accept¬ 
ance of a gift should devolve and cites a 
text from Brahaspati. This kind of pro¬ 
perty, it is stated, can only descend upon 
the son of a Brahmin wife, and this is 
also the ojunion expressed in the Alitak- 
shara; vide Gharpuro’s translation of 
the Mitakshara, p. 208, and the transla¬ 
tion of the Mayukha by the samo author, 
p. 61. I do not refer to the remaining 


part of the discussion in "Mayukha. for it 
does not specifically relate to the point 
under consideration. 

Thus, there is a large consensus of 
opinion on the point of the share which a- 
son by a Budra wife of a Brahmin should 
take, and the share thus allowed is one- 
tentli of the inheritance and never more 
than that. 

But in the present case, we are dealing 
with the case of a nephew, a son born of 
the Budra wife of Nathn, a Brahmin, and 
the brother of the propositus, and the 
question to be considered is whether such 
a person is entitled to claim to succeed. 
The point is by no means easy and clear. 
The text in favour of a son of the Budra 
wife of a Brahmin is a special text. A 
marriage between a Brahmin and a Sudra^ 
woman, though not disallowed, was not- 
much in favour. The issue of the mar¬ 
riage were not classed as Brahmins. 
Yajnavalkya in Vivaha Prakarna, verser 
56, states that though the twice-born 
may marry a wife from a Sudra family^ 
yet he (the author) expresses his view 
that he would not like such a connexion 
“because out of her he is born himself." 

I entertain doubt as to whether a special 
text of such a kind should be extended 
beyond its avowed scope. It is important 
to note that the text in the Mitakshara 
definitely allowing one-tenth to the son 
of a Sudra wife of a Brahmin is placed 
below the first part of verso 133 of Yajna- 
valkya, which relates to the law in re¬ 
gard to sons equal by class (sajatiya) and 
Vijnaneshvara prefaces verse 125 by re¬ 
marking, “No\y is given the (mode of) 
partition among brethren dissimilar in 
class." An illegitimate son of a Sudra 
who also gets a share because of a sepa¬ 
rate text is not allowed to succeed col¬ 
laterally nor can the collaterals of his 
father succeed to him: vide 
/If/f/ar V. liaihuavelu Chetty (8) and 
Zijnn V. Bomtya (9). ^Yhatever all this 
may signify, I am bound by the decision 
in Bai Gulah v. Jiicajilal Harilal (G- 
According to the principle laid down in 
that case, defendant 1 in this case is the 
legitimate son of his father. If so, he is 
entitled to succeed. A question arises 
that in the absence of a special prohibi¬ 
tion why should he not he allowed to 
tako the whole of the prop erty ? The 

(S) [lOlv^l 11 Mad. 14=42 1.0. 556 (F.B.). ^ 

(9) A.l.R. 1922 Bom. 170=04 1.0. 975=40 
Bom. 424. 
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question which' iV hs i?ideed 

difficult a deJarntmippinion 

unhesitatingly. I however agree with 
my learned brotherthat defen¬ 
dant 1 is entitled to one-tenth of the pro¬ 
perty in suit. 

A point remains. It is based on 
the Removal of Caste Disabilities Act 21 
of 1850. The learned advocate for de¬ 
fendant 1 urged that his client, defendant 
1, is entitled to the whole of the suit 
property on account of the provisions of 
the said Act. It is sufficient to observe 
that this is not a case of renunciation of 
religion or of an exclusion from the com¬ 
munion of any religion. The disability 
of defendant 1 arises owing to the fact 
that he was born of a Sudra wife of a 
Brahmin. I do not therefore think that 
Act 21 of 1850 applies to this case. I 
agree with my learned brother in dis¬ 
missing the appeal and the cross-objec¬ 
tions with costs. 

S.n./r.k. Appeal dismissed. 
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Radhahai Krishnarao 
Plaintiff—Respondent. 

Second Appeal No. 53 of 1928, Deci¬ 
ded on 24th March 1930, from decision 
of Dist. Judge, Ahmednagar, in Appeal 
No. 184 of 1926. 

(a) Hindu Law—Partition—Partition bet¬ 
ween coparceners may be partial either in 
respect of property or in respect of persons 
—Where some portion of joint property is 
divided, coparceners are tenants-in-common 
with reference to excepted property unless 
and until agreement to hold as joint tenants 
is proved—Where some coparceners sepa¬ 
rate from the rest remaining coparceners 
without any special agreement continue to 
be joint and question whether they continue 
joint or not is to be determined by evidence. 

According to Hindu law a partition between 
coparceners may bo partial either in respect of 
pioperty or in respect of the persons making it. 

Where coparceners in a joint Hindu family 
come to partition and divide the joint property 
with the exception of a portion of it, they are', 
in the absence of any intention to the contrary* 
tenants-in-common with reference to the ex¬ 
cepted property unless and until a special 
agreement to hold as joint tenants is proved. 
But where the partition is partial not in res¬ 
pect of the property but in respect of persons 
making it so that where some of the various 
joint tenints separate from the rest, the re¬ 
maining coparceners without any special agree¬ 
ment among themselves may continue to be 
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coparceners and enjoy as members of a joint 
family the remaining property and the question 
whether or not they continue to le joint or 
separate is to be determined on the evidence in 
each case: ..-I. I. R. 1924 Bom. 31; A. I. R. 1923 
Lalx. 497 ; A. I. R. 1927 Bom. G8 and A. I. R. 
l92S Bom. 3G7, Foil. [P 98 C 2] 

(b) Evidence—Person personally knov/ing 
facts and circumstances must give evidence 
on his own behalf and submit to cross-exam¬ 
ination—His non-appearance is circum¬ 
stance against him. 

It is the bouuclen duty of a party personal!}* 
knowing the facts and circumstances to give 
evidence on his own behalf and to submit to 
cross-examination and his non-appearance as a 
witness would bo the strongest pcssiide ciicnni- 
stance which will go to discredit the truth of 
his case : A. I. R. 1927 P. C. 230, Rel. on. 

[P 09 C 2] 

J. G. Bele —for Appellant. 

Nilkanth Atmaravi —for Respondent. 

Judgment. —This was a suit for 
partition brought by one Radhahai, 
daughter of a Hindu by name Krishna¬ 
rao. Defendant 1 is a purchaser from 
Narayan who was defendant 5. This 
Narayan was Krishnarao’s brother and 
died after the decision of the suit in the 
trial Court. 

Hari, Mahadev, Narayan and Krishna¬ 
rao were four brothers. At one time they 
formed a joint Hindu family governed by 
the Mitakshara School. They had in¬ 
come from a jahagir and they owned 
other properties too. It is admitted by 
both the parties to this suit that the suit 
lands are ancestral properties. The four 
brothers effected a partition of the jaha¬ 
gir income amongst themselves long time 
back and as a consequence each one of 
them got a two annas share which -was 
separately paid to them. In course of 
time Hari separated first in respect of 
the rest of the property and later on 
Mahadev separated. The question in 
this case is whether Narayan and 
Krishnarao held the property in suit as 
joint tenants so that on the death of 
Krishnarao in 1918 the whole property 
would be governed by the rule of survi¬ 
vorship and vest in Narayan. 

It is important to note that in the 
Record-of-Rights Narayan and Krishna¬ 
rao were regarded as holders of eight 
annas share each in respect of the suit 
lands. After the death of Krishnarao in 
1918, the name of Yamunabai, Krishna- 
rao's widow, was entered in his place in 
the Record-of-Rights as the holder of 
eight annas share. No doubt Narayan 
and Krishnarao were described as joint 
holders in the Record-of-Rights, but it is 
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important to noto that Narayan \vas 
senior to Krislinarao, and it the property 
had doscendod !>y snrvivorsiut>, Yamnna- 
hai'-^ name would not ap[>car at all. 

Til' ro were various circumstances al- 
ley('d ari'l ])rovod on oiliicr side and tho 
Court of fir-t instance considered them 
fullv and came to tlie conclusion tliat 
Krislinarao and Narayan continued joint 
till the doatli of tho former and were not 
separated in interest as alleged hy the 
piainlili. .\s a result of this finding tho 
suit came to he dismis.sed. 

On appeal the learno<l District Judge 
felt it necessary to revalue tho entire 
evidence for reasons which will soon ho 
mentioned and while proceeding lo draw 
his conclusion from the evidonoo tho 
h'arncd .hidge made a special reference 
to tho entries from tho l^ecord-of-l^ights, 
discussed tho oral evidence and ultimato- 
ly came to llie conclusion that tho lind- 
iiig of tho trial Court was wrong and 
allowed the appeal. 

^Voro it not for tho contention which 
has licen raised at tlio liar in connoxion 
with tho decision in tlu3 case of Ihigadii 
Gori7i<] v. SakJiuhai (l), on whicli the 
learned Dislrict Jiidgo relied, tlio point 
in this case would have boon a siinplo 
lioint of fact as remarked hy the Privy 
Council in I\i!(nii Amyual v. Midhu- 
lod-otnr.Jiala (ll). Put I^lr. Polo for tho 
apiiellant argued that tho learned Dis¬ 
trict Judge wont wrong in placing reli¬ 
ance upon tlio decision in Diitjathi Oorind 
V. Sakhiihni (l) lo tho exclusion of 
various other rulings amongst which lio 
mentioned tho Privy Council decision in 
Vulani Ammal v. Miitluirenknlticliala ('J) 
and the rulings \\\ Inihamvi wParnva 
(d) and liJiiwalrti y. (UinninlhnoU'Ja ([). 
On a considoralion of all these rulings A 
lind that the rulings are all reconcihihlo 
and there is no error of law in the judg¬ 
ment of the District Coui't. It is clear 
that according to Hindu law, a jiartition 
hel ween cojiarconers may ho partial 
oithor in respect of property or in respect 
of tho persons making it. In tho case 
whore all coparceners elTect a sepa¬ 
ration of some of the joint properl y the 
)irinciplo to ho apjiliod is (he one in 


(!) A. I. n. PJ21 P.oni. :n--7;5 1. C. 
I’.oni. 77A. 
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Daqadit Govind v. Sakhuhni (l) and in 
Beni Parshad v. Mt. Gurd<n > (o) and the 
principle would be tliat where copar¬ 
ceners in a joint Hindu family come to 
partition and divide the joint property 
with tho exception of a portion of it they 
are, in the absence of any indication tOj 
tho contrary, tenants-in-cominon with^ 
reference to tho excojited jiropcrty unless^ 
and until a special agreement to hold as^ 
joint tenants is proved, l^ut where thej 
partition is partial not in respect of the 
])roporty hut in respect of tho persons 
making it, so that whore some of the 
various joint tenants separate from the 
rest it lias been held hy a long current of 
authoi itios that the remain ing coparceners 
witliout any special agreement amongstj 
themselves may continue lo be copar¬ 
ceners and enjoy as members of a joint 
family the remaining property and the 
(|uostion whether or not they continued 
lo ho joint or separate is lo be deter¬ 
mined on the evidence in each case : see' 
Bahnnna v. Parnva (3) and Bhimahai v. 
Gurniiathgouda (i). 

This is a case in which as stated above 
all tho four brothers elTectod a partition 
of a iiortion of tho joint family property 
and as to tho property that remained 
in course of time two of tho ''our brothers 
separated. It is thus clear that this 
is a case in which on tho facts as sta¬ 
ted above, tho princii>lo in both the sots 
of rulings will ho applicablo. It seems 
that tho trial Court had not paid regard 
to tho principle laid down in the case of 
Ihigtidn Govintl y. Sakhiilnii (l), for it 
remarks in para. 8 that on tho piArtition 
of tho jahagir income tho ancestral land 
romainod joint. Having regard to these 
circumstances, I do not think that the 
learned Disiriet .ludgo was wrong in re¬ 
marking that tho learned Subordinate 
.ludgo of tho tirst Court had taken no 
notice of tho ruling in I^agadn Goviiui v. 
Sakhiikai (l). 

"Mr. Role contended tliat tho revalua¬ 
tion of tho entire ovidonco by tho learned 
District .hulgo was halting in its result 
hocauso tho learned District .ludgo did 
not take into consideration tho rulings in 
Babantii} v. Parova (3) and Bhimahai v- 
GurHitathgonda (0, mentioned above. I 
do not think that tho judgment of the 

('.) A. l. B, lOiAhah. 197=73 I. C. ?94—4 

1, ih. 2')2. 
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District Court requires to be disturbed on 
this ground. The learned District Judge 
did go into the evidence to decide the 
point whether Narayan and Krishnarao 
were joint. 

In order that a point of some impor¬ 
tance to the parties to this litigation 
should be fully considered, I allowed the 
appeal to be argued on facts and I have 
gone into the whole available evidence 
in order to satisfy myself as to whicii of 
the two discordant views of the lower 
Courts is correct. I can do that under 
S. 103, Civil P. C., and on consideration 
of the evidence I am entirely in agree¬ 
ment with the finding recorded by the 
lower appellate Court. The only things 
which could be said in favour of the pre¬ 
sent appellant are: (l) that Krishnarao 
allowed a decree to be passed against 
him and Narayan in respect of the mort¬ 
gage bond passed exclusively by Narayan 
(2) that the assessment of the suit lands 
was recovered out of moneys that were 
imid over to Narayan in connexion with 
his jahagir income; and (3) that the pre¬ 
sence of the \vord “ Saraaike” in the 
extract from the Record-of-Rights is pro¬ 
bably suggestive of the view that the 
brothers were joint. Other points of fact 
were also argued, but, I am referring 
only to those that are very pertinent. 

As to the first of the three points men¬ 
tioned above, I say that there may be 
some reasons why Krishnarao submitted 


to that course, and Krishnarao being dead, 
the present plaintiff is not expected to 
give us any useful information on the 
point. Narayan, who should have been 
able to give information on the point did 
not care to go into the witness-box or get 
himself examined by obtaining a commis¬ 
sion. Not only Narayan did not care to 
place before the Court all the facts which 
must be within his knowledge, but de¬ 
fendant 1 who was really the contesting 
defendant and stood t>o lose the case if 
his contentions were not accepted, did 
not care to secure the necessary infor¬ 
mation by obtaining it from Narayan by 
eitlier citing him as a witness or getting 
an Older to examine him on commission. 
This circumstance has a great significance 
if we look to the decision of their Lord¬ 
ships of the Privy Council in GurhaUh 
Singh v. Gurdial Singh (6), and the re¬ 
marks at p. 1398 may be usefully refer¬ 
red to. _It is the bounden duty of a party 
(G) A. I. R. 1927 P. C. 230=105 iTC.'l^O. 


personally knowing the ficts and circum¬ 
stances, to give evidence on his own be¬ 
half and to submit to cross-examination 
and his non-appearance as a witness 
would be the strongest possible circum¬ 
stance which will go to discredit the truth 
of his case. Under the-e circumstances' 
it cannot be said that the more passing 
of a decree against Narayan and Krishna"^ 
rao can be said to be a significant fact. 
The same can be said about the point of 
payment of assessment mentioned above; 
and as to the description in the Rccord- 
of-Rights I feel myself more in favour of 

noting, what I have already stated above, 

that having regard to the way in which 
things ordinarily goon in a Hindu joint 
family, the appearance of the name 
Yamunabai, the widow of Krishnarao, is 
destructive of the theory of survivorship 
and promotes the case of separation. 

After referring to tliese points urged in 
favour of the appellant, I need only refer 
to one or two circumstances which also 
militate against the view advanced on 
behalf of the appellant. Thus ' we find 
that when Krishnarao died, he had left 
some moneys in the Postal Saving Bank 
and that amount was recovered after his 
death by his widow in spite of Narayan’s 
endeavour to the contrary. Then we 
have the fact that Krishnarao had a 
separate money lending business. 

The effect of all these facts and cir¬ 
cumstances points in my view to the 
conclusion that Narayan and Krishnarao 
could not be said to be joint tenants with 
the result that on Krishnarao’s death, 
Narayan, the last survivor, became en¬ 
titled to the whole property in suit. 

1 should have mentioned that the 
Mukhtyar of Narayan was examined in 
the case at Ex. 26. He said that he was 
not able to say what Krishnarao and 
Narayan did about the income of the 
suit lands. This is a point on which the 
Mukhtyar should have been well infor¬ 
med because on the date on which he 
was examined, .Narayan was certainly 
alive. A statement of this nature is not 
calculated to further the cause of a mas¬ 
ter who himself stays away from Court. 

For these-reasons I confirm the decree 
of the lower appellate Court and dismiss 
the appeal with costs. 

r.m./r.k. ^Appeal dismissed. 
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V. 

Yesu Maniti Kore and Defen¬ 

dants —Respondents. 

Seeonrl Appeal No. lOlH of 1927, De¬ 
cided on 3rd July 1930, from decision of 
Dist. Jud^e, Satara, in Ai)peal No. 140 
of 1920. 

fa) Hindu Law - Widow — Alienation — 
Widow alienating her husband s property 
to stranger with consent of next rever¬ 
sioner-It cannot be said that this is sur¬ 
render by widow to reversioner and also 
contemporaneous alienation by reversioner 
to stranger. 

Wli'Ti'a JUnd'i widow alioiVJtes her lins- 
hind’s c.M ito to a stringer with the consent 
of llu' mokI reversioner it cannot ho slid that 
sncli an alienation can ho split- up into two 
transactions, one of the suircinlcr of the 
widow’s estate in favour of the reversioner and 
a- contemporaneous alienation liv the rever¬ 
sioner in favour of the stranger: 30.1//. 1 (P. (’.) 
an.) A. /. n. lOlS P. C. lOh. ErpL [!’ 101 C 1] 
(b) Hindu Law - Widow - Alienation — 
Widow alienating with reversionor’s con¬ 
sent her husband s property to stranger— 
Presumption of necessity will apply to trans¬ 
actions for consideration and not to gifts 
by widow. 

Wiicrc a widow alienates licr husliaiid’s pro- 
pertvtoa strangvr with rcvorsioncr's consent 
Uiorc would according to the Ronilny view he 
a presumption tli it tlie transicLion is jnstifiol 
liv iici'essity and a |>roper one. Tlic presump¬ 
tion would cloudy apply to alienation for 
consider il ion and would nut ap[dy to gifts 
made l>v the widow witlioiit any consideration: 
31 Ihiu'. 10.'), Foil.-, 1-2 /. (’. 520 and 31 All. 
129, AV/. [PlOi Cl. 2] 

(c) Hindu Law—Widow — Alienation — 
Gift by widow to her son-in-law with con¬ 
sent of her daughter — It is not validated by 
daughter's consent though binding on her— 
But eventual reversioner will not be bound 
by such gift. 

When tlio alienation is of the whole or part of 
the estate hy the widow in favour of a stranger 
for consideration the consent of the next 
reversioner raises a presumption that the trans¬ 
action IS juslitied hy necessity and is a right 
anil proper one. The gift of the wliolo or part 
of an estate in favour of a stranger is not vali¬ 
dated hv the consent of the roversionor. 'I'ho 
gift may lie binding on the consenting rever¬ 
sioner on the ground of estoppel or on the 
ground of election. But llio eventual rever¬ 
sioner or the adopto I son would not ho ho’ind 
hy the gift of the whole or part of the estate 
miulo hy the widow w’ith the consent of the 
next roversionor: 


widow gifted her hushand's proportv to 
her son-in-law with the consent of her duigbt>r 
who was the next reversioner. Suhso]uentlY 
the adopte 1 son o' the widow challonced tbo 
gift. 


Held: that the gift to the son-in-law could 
not be considered to he a surieuder in f.>vour 
of the ne.vt reversioner. It was merely an 
alienation without necessity and without 
consideration in favour of -the son-in-law and 
not in favour of the next reversioner. There¬ 
fore the thcorv of surrender could not bo in¬ 
voked in supporting the transaction as the 
surrender must he to the next reversioner. 
(Case law discussed.) 

[P 104 C 2; P lOo C 1] 

G. S. liao and P. B. Gajendrii(jcidkar 

— for Appellant. 

G. N. ThaJwrand D. A, Tuhapurkar 

— foi' Respondents. 

Judgment.—This appeal raises an 
important (piostion of law as to whethei 
a gift hy a Plindu widow of property 
inherited by her from her husband is 
valid on account of the consent of the 
next reversioner. The plaintiff sues as 
the adopted son of \ithu Ganvi to re¬ 
cover possession of the property alienated 
hy his widow defendant 1 by way of 
gift in favour of her son-in-law with the 
consent of her daughter defendant 2, 
The learned Subordinate Judge held that 
the consent of the daughter was not 
proved that, the gift made oven'with the 
consent of tho reversioner was not bind¬ 
ing on tho adopted son and therefore 
allowed tho plaintiff's suit setting aside 
tho gift hy the widow in favour of her 
son-in-law. On appeal the learned Dis¬ 
trict Judge relying on the decision of the 
Privy Council in Biijraniji Singh v. 
Mtuioknrnika .Bahitsh Siu(jh (l), held 
that the alienation hy a Hindu widow, 
whether for necessity or not is validated 
hy tho consent of the next reversioner 
and therefore dismissed the plaintiff ssuit. 

It is urged on hohalf of the appellant 
that tho ilecision of tho Privy Council 
\n Bnjnjitiji Stmjh's case (l) related to 
tho silos effected by tho widow foi 
valuable consideration and assented to 
hytho revovsionevs and that according 
to tho decision of this Court in Pilu 
Bahnji (2) tho operation of the principle 
validating the sale hy the widow on, ao- 
count of the consent of tho next roNer- 
sionors is limited to transfers for consi¬ 
deration and cannot bo extended to 
voluntary transfers by way of gift. 

On behalf of tho respondent it is con¬ 
tended that tho deed of gift in favour o 

tho son-in-law must be considered to be 

a surrender of the widow's 

i 


(1) (1907] 30 All. 1=35 1. A. 1=5 A L. J. 

( 1 ‘. 0 .). 

(2) [1909] 34 Bom. 105=4 I, C. 5S4. 
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favour of the daughter, defendant 2, and 
that the alienation of the entire estate 
is validated by the consent of defen¬ 
dant 2 the next reversioner. 


The learned Subordinate Judge in the 
course of the judgment held that the 
property alienated in favour of the son- 
indaw did not comprise the whole of the 
estate belonging to the deceased and 
therefore the alienation could not be 
supported on the principle of surrender 
by a Hindu widow. It appears that 
only two acres and ten gunthas in sur¬ 
vey No. 273 were included in the deed of 
gift whereas the deceased Vithu was the 
owner of five acres and seven gunthas. 
It is urged on behalf of the respondent 
that survey No. 273 was one of the seve¬ 
ral numbers given in gift to the son-in- 
law and formed the subject matter of 
the present suit and that the description 
of the area of two acres and ten gun¬ 
thas in survey No. 273 was due to in¬ 
advertence or mistake and that as a mat¬ 
ter of fact in the 'present suit the whole 
area of five acres and seven gunthas is 
sought to be recovered from defen¬ 
dant 1 and her daughter defendant 2 
who is in possession of the property as 
the heir of her husband. I agree with 
the contention on behalf of the respon¬ 
dent that the area of two acres and ten 
gunthas mentioned in the deed of gift 
was a misdescription and that the deed 
of gift really operated on the whole of 
the property of the deceased. 

The deed of gift in this case being in 
favour of the son-in-law and not in 
favour of the daughter cannot be consi¬ 
dered to be a surrender of the widow’s 
estate in favour of the daughter the next 
reversioner. In Behari Lai v. Madho 
Lai Ahir Gyawal (3) Lord Morris ob¬ 
served (p. 32 of 19 I. .4.): 

“ ... it may be accepted that according to 
Hindu law the widow can accelerate the es¬ 
tate of the heir b}' conveying absolutely and 
destroying her life estate.”' 

It was essentially necessary to withdraw 
her own life-estate so that the whole estate 
should get vested at once in the grantee. The 
necessity of the removal of the obstacle of the 
life estate is a practical check on the frequency 
of such conveyances.” 


According to the decision in Ranga- 
sami Gounden v. Nachiappa Gounden (4) 

73)C1891] 19 Gal. 236-19 I. A. 30 = 6 Sar 
88 (P. C.). 

(4) A. I. R, 1918 P. C. 196=50 I. C 498=46 
I. A. 72=42 Mad. 523 (P. C.). 


an alienation by a widow of her de¬ 
ceased husband’s estate may be vali¬ 
dated if it can be shown to be a sur¬ 
render of her whole interest in the 
whole estate in favour of the nearest 
reversioner or reversioners at the time 
of the alienation. The deed of gift being 
in favour of the son-in-law the only 
question arising in the case is whether 
it can be validated by the consent of the 
daughter the next reversioner. 


It is urged on behalf of the respon¬ 
dents relying on the decision in the case 
of Nobokishore Sarma Roy v. Earl Nath 
Sarnia Roy (5) and Mulla’s Hindu Law, 
Edn. 6, pages 187 and 204 that a gift 
by the widow uf the whole of the pro¬ 
perty can be validated by the consent of 
the next reversioner. In Bajrangi Singh 
V. Manolcarnika Bakhsh Singh (l) the 
alienations were deeds of sale for consi¬ 
deration in favour of the son-in-law con¬ 
sented to by the whole body of the next 
reversioners. Their Lordships of the 
Privy Council began by referring to the 
cases of The Collector of Mastdipoiam 
V Cavaly Vencata Narainappah (b) and 
Raj Lakliee Dabea v. Gokool Chunder 
Chowdhry (7) in support of the principle 
that an alienation by a Hindu widow 
may be validated by the consent of her 
husband’s kindred and that the kindred 
in such case must be understood to be 
all those who are likely to be interested 
in disputing the transaction and that 
there should be such a concurrence of 
the members of the family as suffices to 
raise a presumption that the transaction 
was a fair one and one justified by 
Hindu law. They discussed the different 
views taken by the different High Courts. 
The Allahabad High Court in Ramphal 
Rai Tula Kuari{^) took the extreme 
view that the consent of the reversioners 
would not validate the alienation as 
binding on the actual reversioner in the 
absence of necessity justifying the aliena¬ 
tion. The Calcutta High Court on the 
other hand in Nobokishore Sarma Roy 
V. Hari Nath Sarma i?oy (5), held that 
if the consent of the reversioner was 


(5) 

( 6 ) 


[1884] 10 Cal. 1102 (F. B ) 


(6) [1861] 8 M. I. A. 529=2 W R 61 fP C. \ 

(7) [1869] 13 M. I. A. 209=12 \V 


fp C* f * Suther. 275=2 Sar. 518 

(8) [1883] -6 All. 116=(18S3) 

(F. B.). 


• * • 
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ii(lc.|nit('the eventual revcioioner could 
not challon^o the transact ion. Tlie deci¬ 
sion ol the Madras ITii^h Court in 
jl/./r/o/ nuulim X-i‘J<iu v. Sr/hnrus'' PiHai 
fh) which in eiTecfc followed the Cal¬ 
cutta view was laderred to. The Jloin- 
i)iy view ariived at in \inaifah y. 

(10) was suhseiuontly cunsi- 
deis' h In that cise Sir Lawrence Jen¬ 
kins found it iinpossihle not to feel some 
(lillicijll >■ with regard to the doctrine ac- 
hy the Ilieh Court of Calcutta 
that Ihctou-ent derives its ctfecl from 
the j)oW(jr supposed to reside iu a widow 
of accolcratinc; hy the surrender of 
her own interest the interest of the 
revel sioners and accepted the other 
view that the consent ol the per¬ 
sons interO'ted to oppose the transaction 
evidences its propriety, if not its actual 
necessity. Raniile, in tlio same case 

observed (p. IJ'J) : 

" l lic tliooiu tint tlie wi.loNv’s intor- 

est w IS :i li(e-iutiu-ost. arc! that licr surrender 
or rde ISO <'f lint interest to the nc>ct rever- 
Riomr acoohir»l(3S his <>lil linin;^ the full title, 
has never nu-t with much actH\»t:\m-e on this 
side of 1 ndia." 

Their [jordships of the Privy Council 
in flijriDKii Siufih'.'i case (l) preferred the 
view of the Hi^li Court of Calcutta to 
that ot the Aliahahad Court. Their 

Lordships liave no' expressed auv opinion 
as to the view td tlio Loinhay !li;;h Court 
that the C(iuscnl of the next reversioners 
merely raise-: a pro^uinittion that the 
transaction is a fair and proper one. It 
would therefore follow tluit tlio oxtronio 
view of the Allahaliad Ili^h Court that 
under no circumstances could the consent 
of the roversionors validate an alienation 
hy the widow was not accofded hy their 
Lorhshifis of the Privy Council. 

The Calcutta Court in a suhsc- 

quont decision of tlio Full l^oncli in Dchi 
Prns-nl Choxvdhunj wdohip 7)7n/f/u/(11) 
considered all the authorities hoarini* on 
this (piestion and laid down four prof osi- 
tions as follows (]). 75'2) : 

“ To iipliol 1 ;in :ilion;ition hy a widow of her 
dccoisc'l hushind’s cstilo wliore kIio is his lieir 
it should ho shown : (i) that there was le^:il 
necessity, or (ii) Dial tlio iilienoo, after roison- 
.ahlc iiKpiirv as to the necessity, :u'ted Ijoncstlv 
in tho belief that it existed, or (iii) that there 
was such consent of tlio next heirs as would 
raise a [ncsiiinption, either of the cxisteneo of 
necessity, or of reasonahle iiKpiiry and lionost 

(9) [1K9S] •>! ^r;ld“■l^S=B''^r^ L. J. (i‘»; ~ 

(10) [1900] 'I'i Rom. 129=2 Hoiu. L. U. 8*^0 

(11) [19i;i] -10 Ca!. 721=19 I.C. 27a{l-’.lE). 


belief as to its existence, or (iv) that there was 
a consent of the next licirs to an alienation 

capable of l>eiug supported by reference to the 
taeofv of the leliinpiishmcnt of tlie widows 
entire intwest and cons}<iuent acceleration oL 
tho interest of the consenting heirs. Where 
an-', one of tho first three positions is cstab- 
li.shed, the alienation may be of the whole or 
an\' [urt of the hnshind's estate but where 
the fo'.ith alone is inoved, then tho alienation 
must lio ol tlic whole.” 

The quo'tion xvas a^ain considered fully 
by the Privy Council in iiVnu/u.s.'/?!/ Gnun- 
den v. NucJiidppa Goiindcn (J) stud the 
result of consideration was sumui irizod 
as follows (p. Hi of 46 I. .4.) : 

”(l) An alienation by a widow of her deceased 
husbind’s estate hcM i'V lacr m"a\ bo vali lated 
if it can i'C shown to be a surrender r f her 
whole interest in tlio v.liolc estate in ta\our ot 
thencircst reversioner or roversioners at the 
time of the alien ition. In such circumslaneos 
tho (piesti<*n i-f necessity does not f ‘.ll to bo 
considered. Rut tho surrender must be a hona 
fide sunendor, not a device to diviUo llie estate 
with llie reversioner. (2) When tho alienation 
of the whole or part of the cstalo is to he sup¬ 
ported on the ground of necessity, then if sncli 
nccessilv is not proved aliundo and tlie alienee 
docs not prove impiiry on hi.s part and honest 
l>eliof in the necessity, tho consent of such re¬ 
versioners ns might fairly he expected to ho 
intiTOsted to dismuo tho transaction will be 
held to iihord a presumptive proof which, ii not 
rehulled hy contrary proof, will validate tho 
trans lotion as a right and proper one.*’ 

The conBont of the reversioner as 
validating an alienation has heott con¬ 
sidered in its dilTerent aspects in various 
decisions, first, as binding the consenting 
reversioner or those claiming under him, 
and. secondly, as binding not only tlio 
consenting reversionor hut also tho actual 
reversioner or tlio adopted son to whom 
the succession opens. Tho theory of con¬ 
sent operating against the consenting 
reversioner or persons claiming under 
thorn on the ground of election to treat 
tlio transact ion as valid, if not on tho 
ground ol estoppel, has been accepted in 
the oases of tru v. Sayadkha n Mithe- 
kkiin (12) FaUdi Sixujh v. Thakur Bnk- 
inixii liaynauji MaJiaraj (13) and 
k>dt<ttnjii V. Viraratjhcivayua (14). The 
consent of tho next presumptive rever¬ 
sionor validating tho alienation in favour 
of a stranger as against tho actual rever¬ 
sionor is based hy tho Calcutta High 
Court on tho theory of acceleration oi 
tho next reversioner’s interest by the 

(12) A.l.R. 1927 Bonn 200 = 102 Y.aj 232=51 
Rom. 175(1''. R.). 

(13) A.l.R, 1923 All. 387=72 I.C, S=45 All. 
339 (K.R.). 

(11) A.l.K. 1929 Alad, 502=110 I.G. 150=52 
Mad. 550 (F.R.), 
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surrender of the widow’s estate, but is 
viewed differently by the Bombay Higli 
Court as raising an inference as to the 
fairne'rS, justification and necessity of the 
transaction. 

As regards the theory based by the 
Calcutta High Court on the acceleration 
of the next heir’s interest accompanied by 
the widow’s relinquishment in his favour, 
it has now been established by the deci¬ 
sion in Dehi Prasad Chowdhunj v. Golap 
Bhagnt (11) that the relinquisliment must 
be of the whole of the property. The 
view as to complete surrender of the 
whole of the widow’s estate is accepted 
by the Privy Council in Rangasami Goan- 
den Y. Nachia-ppa Go 2 inden W, where the 
argument as to the partial surrender 
of the widow’s estate was negatived on 
the ground’that in order to effec'' a sur¬ 
render there must be a complete efface- 
ment, an effacement which in other cir¬ 
cumstances is effected by actual death or 
by civil deat4i, and that there cannot be 
a widow who is partly effaced and partly 
not so, and further if mere consent, as 
such, of the reversioner could validate 
alienation, then the rule as to total 
surrender would be an idle rule, and, 
secondly, mere consent could only vali¬ 
date on the theory that the reversioner, 
together with the widow, represented the 
whole estate, but that is impossible un¬ 
less the reversioner* has a vested interest, 
whereas it is settled that he has only 
a spes successionis. It would follow 
therefore that even on the Calcutta view 
the alienation must be of the whole 
estate if it could be validated by a consent, 
and that a partial alienation could not be 
valid by consent, but a partial alienation 
with the consent of the next reversioner 
could be validated and held binding on 
the actual reversioner if the presumption 
of legal necessity or a reasonable inquiry 
and belief raised by such consent is not 
rebutted by more cogent proof. 

The view of the Calcutta High Court 
based on the acceleration of the widow’s 
estate by virtue of the consent of the 
widow is not accepted by the Bombay 
High Court in Vinayak v. Gov-ind (10), 
where Sir Lawrence Jenkins felt diffi¬ 
culty as to the doctrine and Ranade, J., 
expressed the view that the Bengal 
theory never met with much acceptance 
in Bombay. Sir Lawrence Jenkins ob¬ 
served (p. 133) : 

“ The High Court of Calcutta on the whole 
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appears to favour the view tint the consent 
derives its effect from the puwer suppose 1 to 
reside in a widow of accelerating, bv liie «,nr- 
render of her own interest, the interests of the 
reversioners. It is impossible not to feel some 
ditllcullv as to this doctrine.” 

Ranado, J., observed (p. 110): 

Apparently the Bcagil view of surrender or 
rcleisc his been approved else by the All ihabad 
High Court . . . biu not in Bombay, where the 
view t iken by the Privy Council has I'Cen fol¬ 
lowed and the assent of all such revcrsioncis 
isnecesstrv as estalilishiug the propriety and 
fairness of the alienation.” 

The case of Varjican Rangji v. Gliciji 
Gahaldas (15), where a sale made by a 
widow and daughter conjointly in the 
absence of legal necessity was set aside 
at the instance of the actual reversioner 
was considered in the case of Vinayak v. 
Govind{\0). The consistent and uniform 
view of the Bombay Pligh Court has 
been that the consent of the next rever¬ 
sioner or of those fiersons who are likely 
to be interested in disputing the trans-^ 
action is sullicient to raise an inference 
that the transaction is a fair one and 
one justified by Hindu law. The Privy' 
Council in Bajrangi Singh v. Manokar- 
nika Bakhsk Singh (l) and Rangasami 
Gonnden v. Nachiappa Gorinden {i) have 
not overruled the Bombay view. On, 
the other hand, it was held that an ali¬ 
enation by a widow of her husband’s 
estate may be validated if it can be' 
shown to be a surrender of her whole in-I 
terest in the whole estate in favour of 
the nearest reversioner or reversioners,; 
and that where the alienation is of the 
whole or part of the estate if necessity! 
is not proved and if the alienee does not 
prove inquiry on his part, the consent of 
such reversioners as might be fairly ex¬ 
pected to dispute the transaction will bej 
held to afford a presumptive proof which 
if not rebutted by contrary proof, will 
validate the transaction as a right andi 
proper one. In Rangasami s ciS3(4) theirl 
Lordships of the Privy Council have dis¬ 
cussed the previous judgment of the 
Boai’d in Bajrangi Singh's case (l) and ob¬ 
serve at p. 83 that the previous judgment 
affirmed the Calcutta as against the 
Allahabad rule, but did not particularize 
on what exact ground the alienation was 
supported. In Bajrangi Singh’s cihse (l) 
there were three successive alienations 
in favour of the son-in-law and amounted 
to an alienation of the whole of the im¬ 
movable property, but the fact that the 

(15) [1881] 5 Bom. 5G3. 
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widow wag also posgosserl of moveable 
property was overlooked, hut all the ali¬ 
enations were, however, made for puv- 
jjoses of necessity. The dictum in Baj- 
ran<ii Shifjh's case (l) that the sons were 
held hound by the consent of their 
fathers was doubted on the ground that 
the eventual reversioner does not claim 
through the consenting reversioner and 
also on the ground of authority to the 
contrary. In Bnjramji case (1) 

f ho alienations in favour of the son-in- 
law wore for necessity and could be sup- 
l)orfe ! on that ground. In Ilantjanami's 
CIS': (l) the deed was executed by the wi¬ 
dow Mar.ikammal in favour of tlie next re- 
vei'sionoi’ and not in favour of a stranger. 

Tlio first proposition at p. Si refers to 
an alienation in favour of a reversioner, 
and it would 1)0 validated if it was a 
surrender of tlie whole estate. fn 
Ji'i case (4)the alienation in fa¬ 

vour of the next reversioner was not for 
consideration or necessity but was a deed 
of gift, iieing not a deed of gift of the 
whole estate in favour of the reversioner, 
it couhl not be validated on the ground 
of surrender tinder the first proposition, 
and being a deed of gift *' it could not he 
held to he evidence of alionation for valuo 
for purfiosos of necessity ” under tho se¬ 
cond profiosition. Hut their (jordships 
of tho IhHvy Council have not overruled 
tho llomhay view taken in Vinaif ik v. 
Gori)i Tlieir Ijordships of the Privy 

Council cannot l)o assumed to have deci¬ 
ded that an alienation of tho estate in 
favour of a stranger with tho consent of 
tho reversioner miy ho split uj) into two 
transactions one of surrender of tho 
widow's estate in favour of tlio rever¬ 
sioner and a contemporaneous alionation 
by the reversioner in favour of the stran¬ 
ger. The inclusion of tlio alienation of 
the wliolo estate in tho second proposi¬ 
tion at p. 8t in Goutiie/i v. 

NacJiiappa GTOHnilcn{[) is opposed to any 
such assumption. 


In tho present case tho gift in favou 
of tho son-in-law was in rospeob of Mn 
whole of tho estate, but tho cases rela 
ting to alienations in favour of tho stran 
gois with tho consent of tho next rover 
^sionois wore all cases of alionation 
olTected by the widow for valuable con 
sideration and assented to by the rover 
sioneis. According to tho Hoinhay viov 
the consent of tho reversioner wouh 
raise a presumption that tho transactioi 


is justified by necessity and a proper one. 
Tho pr 0 gum])tion would clearly apply to 
alienations for consideration and would 
not apply to gifts made by the widow 
without any consideration. In Pilxt v. 
Bahiji (2) it was held that the general 
principle prohibiting a Hindu widow’s 
alienation otherwise than for legal ne¬ 
cessity is relaxed in cises where the con¬ 
sent of the whole body of reversioners 
who would bo interested in disputing the 
transaction has been ol)tained, and the 
reason for tlie relaxation of this rule, ac¬ 
cording to tho Bombay High Court, is 
tint tho consent of the persons who 
would he interested in disputing the 
transfer alTords good evidence that the 
transfer was in fact mide for justifying 
cause, that is, for-legal necessity, and it 
was, therefore, held tliat if that was the 
reason of the rule, its operation must 
ordinarily be limited to transfers for 
consideration, and cannot appropriately 
be extended to voluntary transfers by 
way of gift, where there is no room for 
the theory of logil necessity. In Ram- 
krishni v. Tripurahai (16) it wis held 
that the consent of the nearest rever¬ 
sioner to an alienation made by a Hindu 
widow is not always sulficient in every 
CISC to validate the alionation. -In cer¬ 
tain casog tho consent of the nearest re¬ 
versioner has a double aspect not merely 
as raising a presumption as to the pro¬ 
priety of tlio alionation but also as rais¬ 
ing an estoppel against persons cl.iiming 
under that reversioner. The same view 
was taken by the Allahabad High Court 
after the decision of Bixjrangi Singh*s 
case(l) in Abilullti v. Ram Lai (17) whore 
it was hold that a gift of her deceased 
husband’s estate made by a Hindu 
widow in i>ossession thereof as such 
widow to lier sister’s son was invalid 
and could not bo rendered operative by 
tlio consent of tho next reversioner. 

Tho result therefore is that the gift 
in the present ease is in favour of the 
son-in-law and cannot be considered 
to be a surrender in favour of the 
next roversionor. It is merely an 
alionation Nvithout necessity and with¬ 
out consideration in favour of tho son- 
in-law and not in favour of the next re¬ 
versioner. Therefore, the theory of sui'- 
ronder cannot he invoked in supporting 
the transaction as the surrender must be 

(10) [liui] \1 \. 0. 520 . 

(17) Lioiij in All. lae-u i. o. ooi. 
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to the next reversioner. When the ali¬ 
enation is of the whole or part of the 
estate by the widow in favour of a stran¬ 
ger for consideration, the consent of the 
next reversioner raises a presumption 
that the transaction is justified by neces¬ 
sity and is a right and proper one. The 
!gift of the whole or part of an estate in 
favour of a stranger is net validated by 
the consent of the reversioner. The gift 
may be binding on the consenting rever¬ 
sioner on the ground of estoppel as held 
in Basappa v. Fahirappa (L8), or on the 
ground of election according to the cases 
already referred to. But the eventual 
reversioner or the adopted son would not 
be bound by the gift of the whole or 
part of the estate made by the widow 
Iwith the consent of the next reversioner. 

I think therefore that the view taken 
by the learned Subordinate Judge Is 
right and that taken by the learned Dis¬ 
trict Judge is erroneous. I would there¬ 
fore reverse the decree of the lower ap¬ 
pellate Court and restore that of the 
Subordinate Judge with costs of this ap¬ 
peal and of the lower appellate Court on 
the respondents. 

B.v./r.k. Appeal alloived. 

Ti 9) A.I.R. 1922 Bom. 102=64 LG. 214=46 
Bom. 292. 
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Beaumont, C. J., and Baker, J. 

Vishvanath Ramji Karate —Plaintiff— 
Appellant. 

V. 

Bahihai Ramji Karate and others — 
Defendants —Respondents. 

Letters Patent Appeal No. 13 of 1928, 
Decided on 4th July 1930, from decision 
of Madgavkar, J., in Second Appeal No. 
1040 of 1927. 

(a) Evidence Act (1872), S. 65 — Discre¬ 
tion as to admitting secondary evidence is 
with trial Court. 

The question whether secondary evidence in 
any given case is rightly admitted is one which 
is proper to be decided by the Judge of the first 
instance and depends very much on his discre¬ 
tion and his conclusion should not be overruled 
except in a very clear case of miscarriage : 19 

J. A. 78 and 28 Bom. 94, Foil. [P 106 C 1] 

(b) Registration Act (1908), Ss. 58, 59 
and 60 —Scope explained. 

^The facts mentioned in the endorsement may 
oe proved by those endorsements provided the 
provisions of S. 60 have been complied with : 9 
Boju. L. R. 401, Foil. [P 106 G 2] 

(c) Hindu Law—Adoption—It is act of ad¬ 
option and not adoption deed that gives rise 
to rights of adopted son. 

A perfectly valid adoption can be made with¬ 


out an adoption deed and any status which the 
adopted son gets by the adoption is due to the 
proper ceremonies being performed and not to 
anv deed pissed as evidence of that adoption . 
38'iiom. 227, Dist. ; 5 Bom. 232, [P 107 C 1] 

D. R. Patioardhan — ioY Appellant. 

D. S. Varde—ioY Respondents. 

Baker, J. —The plaintiff sued to re- 
covei' possession of the plaint property 
alleging that he was the adopted son of 
one Ramji Mayaji, husband of defendant 
1. Defendant 1, the widow, contested the 
factum and validity of tlie adoption. De¬ 
fendant 2 was the husband's brother’s 
wife of defendant 1. The trial_ Judge 
awarded the plaintiff's claim, holding the 
adoption proved, but on appeal the decree 
was reversed by the District Judge of 
Ahmednagar on the ground that the trial 
Court had improperly admitted into evi 
dence a certified copy of the adoption 
deed executed by Ramji, and that the ad¬ 
option was not proved. Against tliis de¬ 
cision a second appeal was presented. 
That appeal was summarily dismissed, 
and under the Letters Patent an appeal 
against that decision has been admitted. 

The sole point in this appeal is whe¬ 
ther the first Court acted improperly in 
admitting into evidence the certified.copy 
of the adoption deed. According to the 
plaintiff’s natural father Ganu the adop¬ 
tion deed after registration was returned 
to the executant the adoptive father and 
was taken away by hiai for the purpose 
of getting the names transferred in the 
Record-of-Rights and that it was never 
seen again. The first Court held that it 
was proved by Ganu that Ramji took 
away the deed on the pretext that he 
wanted it for transferring the lands in 
the name of the adopted boy. He says : 

“On this point, Ex. 28 Ganu Vyanku is not 
cross-examined and there is no reason why this 
story should be disbelieved. The possession of 
the original document is therefore proved to 
have been with Ramji and defendant 1 being 
his widow must naturally be in possession of it. 
She was summoned to produce the original 
deed, but says she has not got it. It may be 
pointed out that Ganu Vyanku can have no 
ulterior motive in keeping back the original 
document if he had it. The original not coming 
forward, the plaintiff is entitled to prove the 
document by producing secondary evidence, 
namely the certified copy.” 

The learned Judge further held : 

“A reference to Ss. 63, 65, 66, 76 and 89, Evi¬ 
dence Act, will show that when the secondary 
evidence produced is a certified copy allowed by 
law, no further proof of its execution is re¬ 
quired. I hold that the certified copy Ex. 65, 
is admissible in evidence. I am satisfied from 
the oral and documentary evidence that the 
plaintiff’s adoption is proved.” 
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The view of the learned District Judge 
on appeal was tliat 

• hoiiliiiif su's nothit!ic :\''loption 
(Ice I, Pul f)iic \cM) anil seven nioiiLlis affor the 
pi lint, the ro^jK.nvliuit aska for asninnion^ to 
‘^I’.’II'nt 1 to pro'liice it. The lower 

Couil pi iniuli'-ii. rolinu- on 111 ' pliintilT 

an 1 alh .vs iiini to put in a cerfilh'l copv. The 
]f)Wfu- t ..u. I's areiinient is tint if ho hid the 
orip’iiii he would no doiiPl produce it. Tiiis 
aip-u luciit appo us tonic to assunic that t!ic cai- 
fjinil is a ^tenuino do'^ninent—a [Kent U[)on 
whir!) Iht're i- ver’.' emsider ihlo rooin for 
• I think' the lower Court was wion" iti 
a I i< avi 11 ^ s«‘i'(n|,],uy oviilouco of tlic doeuiiiont. 
lln' lowi'r Court Iris not oven insisted on proof 
tint any such do uniienl was r ver o>:c •utn l hv 
the dece (so-I [{aniji. The person wlio ia said to 
have ihuifificl liiui liefore t!io Snh-Ro'.dstrar is 
not e-.'iniiiicrl. Plic resue ndcal eitel the writer 
and w it ix'sscs. hut <lid not cxiininc tlieni. Tlie 
result ..f thi-^ 0x1 raordln irv eonduct of thcciso 
is t !rC f ue pi I i lit iff is al lowe 1 to aeenso hisad- 
veisiiv wilhontany proof of hivinf' a cijrtain 
do MliuenI. ind is a 1 h)wc 1 to tike overv ad\'an* 
t a^c of I h is a>-cns it ion, hei n^^cxenipted t heridiv 
from liis oMi'^ition to [irovi' the exc'nlion of 
the document. I find that the eertifiel copy of 
tlie ado[ition deed was wrouftlv admitted.” 

Tfc is argued on Itohalf of the appellant 
that the discretion as to <adniitting secon¬ 
dary evidence rests in the trial Court 
and reforoiico has hcen made to the judg¬ 
ment of this Court in Xintjoira v. Jiain- 
a ppa (l), which lays down that tlie (juos- 
tion whether socotulary ovidottco was in 
any given case rightly admitted is one 
which is jiropor to ho decided hy tlio 
■lti'li;e ol lirsf instance and is treated as 
depending very miicli on Ids discretion 
jan-llliat his conclusion should not I>o 
overruled except in a very clear case of 
miscarriage, fn the present case there 
was the nvidouco that 1 Im adoi)tion deed 
was handed over to the executant, the 
adopting lather, for a certain jun-poso 
and taken away hy him anil has not. since 
hoon soon. The witness (lanu - was not 
cross-examined on tliat point. l\roroovor 
the remark of the loarnod Buhordinato 
■Judge that if the document was in his 
possession ho would certainly have i>ro- 
duced it as it supjiorts his case, has a good 
deal of force in it. That the question 
whether a certified coj)y should or should 
not ho admitted is one within the discro- 
tion of tho trying. Tiul^o h is a.tfain hoon 
liolfl in tho Pnvy Council c.is-b of Shri- 
mati ham Tlmripria v. Uiikmini DM 
U, on which tho iud;.mont in Nimnir.i v. 

(1) above rofon- 0.1 to. is foiin- 
dofh where it is said (p. 8t) : 

(1) U'.10:i] '28 Bom. y.l=.’) lioi^mr^K 

(U [1.S02] 10 (J,il. 438=19 I.r7S=]-Sw 177 
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“Wo are of opinion that the present is n^t a 
case of stich fle.if miscarriage on tho part of the 
trial -fnd^o as to justify his discretion beiiw 
overriilcl by the Court of appeal.’’ ® 

Then as to the proof, the document, in 
this particular instance, has been regis¬ 
tered and hears the necessary endorse¬ 
ments by tile Sub-Registrar before whom 
tho executant was identified hy the Kul- 
karni of tho village. Tho effect of regis¬ 
tration has been considered by this Court 
in rihiiua v. (rorin<l where it was 
held that Ss. .j>t, 50 and 60. Registration 
Act. provide that the facts mentioned in 
tho endoixement may ho proved hy those 
endorsements provided tho provi.sions of 
S. ()0 have been complied with. The en- 
doisoment of tlie Sub-Registrar in the 
present case shows that rvimji tho exe¬ 
cutant admittod_ execution of the docu- 
.mont and gave his thumb iinjiression-and 
that ho was identified before the Sub- 
Registrar hy Koshav TTari Tahati who 
was known to the Suh-Rogistrar. In 
tlioso circumstances the view of tho first 
Court tint tho copy of the adoption deed 
IS admissiblo in evidence and that is 
snlliciontly proved appears to bo correct. 

However a second objection was taken 
to tho admissibility of this document by 
the leirnod District Judge under S. G3-.\, 
Dokkhan Agriculturists’ Relief .\ct. The 
jiartios in this case are agriculturists and 
S. 6J-A provides that when an agricultu- 
list intends to execute any instrument 
ro.inired by S. 17, Registration Act. to bo 
logisteied under that .\ct, he sliall appear 
liotoro the Suh-Rogistrar within whoso 
sub-district the whole or some portion of 
tlie jiroporty to wliich tho instrumont is 
to lelato is situate and the document 
must ho written either hy tho Sub-Regis¬ 
trar or in his presence in accordanco 
with tho provisions of Ss. 57 and 59 of 
tho Act and I hen ho registered under tho 
Registration Act, Tho otYoot of this pro¬ 
vision is that sucli doounionts as aro re- 
(luired by R. 17. Registration Act, to bo 
legi^tel'od must in the caso of agricultu- 
lists bo written either by or in tho pre¬ 
sence of the Sub-Registrar and bo subject 
to certain fornialitios. Now admittedly 
tiiis document was not written in tho 
presence of the Sub-Registrar or by him, 
and tiio question then would bo whether 

an adoption deed of this nature requires 
registration. Under S. 17, Registration 
Act, adoption deeds in themselves are not 

(3j [liJOT] 'J Rom. Ij R. 401. 
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compulsorily registrable, but it is con¬ 
tended that by this adoption deed Ramji 
the adopter created an interest of Rs. 100 
or upwards in immovable property and 
therefore the document w'ould be compul¬ 
sorily registrable. The answer to that is 
ithat it is not the adoption deed which 
confers the status of an adopted son or 
any interest in the property of the adop¬ 
tive father, but the adoption itself which 
in this case had taken place some days 
earlier. A perfectly valid adoption can 
be made without an adoption deed and 
any status which the adopted son gets by 
the adoption is due to the proper cere¬ 
monies being i^erformed and not to any 
deed passed as evidence of that adoption. 

It has been suggested however that the 
case of Pirsab v. Gxirappa Basappa (4), 
leads to a contrary conclusion. But that 
case supports ray view. It says that a 
deed of adoption by which an interest is 
reserved to the wife of the adopter in im¬ 
movable property which she otherwise 
would not have possessed and could not 
have possessed, when such interest ex¬ 
ceeds in value Rs. 100, requires registra¬ 
tion. That however is a case in which 
the adoption deed created an interest in 
a third person and not in the adopted 
son and that therefore it does not in any 
way conflict with the principle that it is 
the act of adoption and not the adoption 
deed which gives rise to the rights of an 
adopted son. There can therefore be no 
question that the adoption deed does not 
purport to create, assign, limit or extin¬ 
guish any right, title or interest of the 
value of Es. 100 and upwards in immov¬ 
able property. It has how^ever been sug¬ 
gested that it operates to declare such 
interest and the question will therefore 
arise : what is meant by declaring an in¬ 
terest in immovable property ? On this 
point we have a ruling of this Court in 
Salcharam Krishnaji v. Madan Krishnaji 
(5), where it is laid down (p. 236) : 

“There [i. e., iij S. 17, Registration Act 3 of 
1877] ‘declare’ is placed along with ‘create,* 
‘assign,’ ‘limit,’ or ‘extinguish* a ‘right, title 
or interest,’ and these words imply a definite 
change of legal relation to the property by an 
expression of will embodied in the document re¬ 
ferred to. . . It implies a declaration of will, 
not a mere statement of a fact, and thus a deed 
of partition, which causes a change of legal re¬ 
lation to the property divided amongst all the 
parties to it, is a declaration in the intended 
sense ; but a letter containing an admission 

(4) [1913] 38 Bom. 227=24 * 

(5) [1881] 5 Bom. 232. 
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direct or inferential, that a partition onoe took 
place, does not ‘declare’ a right within the 
meaning of the section. . . it is not the cq'n'es- 
sion or declaration of will by which the right is 
constituted." 

Applying these principles to the pre¬ 
sent case it will be seen that the adop¬ 
tion deed is not the expression or decla¬ 
ration of will by which the right is con¬ 
stituted but merely a recital of an act 
which has already taken place. As I 
have already pointed out, it is not the 
adoption deed by which the rights of the 
adopted son are created but the adoption 
itself and any wording in the adoption 
deed cannot either create or limit any 
rights which the adopted son gets by his 
adoption. Tlie result of this is that the 
adoption deed must be regai'ded as ad¬ 
missible in evidence, and, taken in con¬ 
junction with the oral evidence, is suffi¬ 
cient evidence of the proof of the adop¬ 
tion. We would therefore set aside the 
decree of the lower appellate Court and 
restore the decree of the first Court with 
costs throughout. The rule for stay of 
execution is made absolute with costs. 

B.v./r.k. Appeal allowed. 
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Patkar, J. 

Govind Prasad Vasudev Tuvari —De¬ 
fendant 1 — Appellant. 

V. 

Shivlinga Shivlingappa Chappalli and 
oi/iers —Defendants—Respondents. 

Second Appeal No. 913 of 1927, Deci¬ 
ded on 3rd July 1930, from decision of 
Asst. Judge, Belgaura, in Appeal No. 191 
of 1924. 

Hindu Law—Widow—Surrender—Surren¬ 
der by widow must be of whole estate — 
Reasonable provision for maintenance does 
not affect validity of surrender—It must not 
be a device for dividing estate. 

Surrender by a widow of her estate must be 
of the whole estate and a partial surrender is 
invalid. A reasonable provision for mainten¬ 
ance of widow does not affect the validity of 
the surrender. The test for deciding the vali¬ 
dity of surrender in case of a provision for 
maintenance is whether it is a reasonable pro¬ 
vision for the maintenance of the widow or 
whether it is a device to divide the estate. 

A died leaving his widow B, and three 
daughters. S, the son of one daughter was 
adopted by B in 1921. lu 1914 B had passed a 
deed of gift in favour of the three daughters in 
respect of survey Nos. 12 and 13 leaving other 
moveables and a house. On the same day a 
deed of maintenance was passed by all the 
daughters reconveying one-half of the bigger 
and more valuable survey No. 12 to B and a 
sale deed was passed by them, in respect of half 
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the s'lrvcy nnnibcr in favour of tlie father of 
B. i'lio husbands of fliu^hters passed a deed o 
cons'^nt in respc'-t of Iho deed in favour of li'a 
father. .S’ brought a suit a>;iiinst B and the 
daughters to reecner possession of the I iiul. 

Il^ld : tiiat the surrender by B was nolr*(jf the 
whole est ito and was invalid on the f^round 
that it wis partial and not eoniplote : A. T. R. 
}U->7 M/. S:)j. Rf!. on. [P 10!» C 1] 

fnr/Jirr : that havin': regard to t}ie fact 
that the lialf biyeor sitrvc'. No. 12 was recon* 
veye ] to B to he enjoyed by licr for life for 
nia inteu iiu o, the surrender was more illusory 
than real and was a mere device to divide tlie 
csiiirand was therefor(^ invalid.: 12 Mad. B5-i 
ir. //): .1. I. n. V.\ld Bom. .|d2; .1. I. It. PIP) 
I'. C. To; .1. /. R. 1921 r. C. 107; .1. I. R. P)2(i 
2 and A.I.R, Pd2S Bom.Xr\,Rrf.[V 110 C l] 

}fi*ld al.u) : that the alienation in favour 

of //’.s father h ivirig been made hvfhodauglt- 

lers during 1 i fet i mo of the widow did not con* 

ve\ aiiv interest in the property to the trins* 

feree. There had been no alienation bv widow 

% 

\vifh eon^nit of revtu'sioners so as to give rise 
tr) prcminplidu of legal neecssitv : 40 ('al. 721 
and 27 Bo„i. 129, R^f. [P 111 C 2] 

y. .V. Xa/Jkanii and D. O. Dalvi — for 
Api)ellant, 

Jaj/akar and If. B. Ou7nast (’—for Rcs- 
pondonf s. 

Judgment. —This was a suit l)rought 
l)y tlio plaint ill to recover ])ossossion of 
1 ho pro(>orty in suit as Iho adopted son 
of Shivlingappa who died loivin** his 
widow ])yaniavva, atnl three dau^lders 
Mallavva, defendant 2, Patrovva. defen¬ 
dant d tind Sliidavva, (fefendant 4. Tdio 
plaint ill, llio son of Mallavva, was ad¬ 
opted liy Dyaniavvti in 1921. 

On 2drd Juno 1911, tiui widow Dya- 
inavva passed a deed of gift, VjX. Sth in 
favour of the three daugliters in respect 
of survey Nos. 12 and Id. The decoased 
loft in addition to the two survey nmn- 
hers a house and some inoveahles. On 
the same day a deed of inaintonanco, 
Ek. 8d, was passed hy the tliroo ilaughters 
in favotir of the widow reconvoying one- 
half of the Itigger and more valuaido 
survey Ko. 12 to the widow, and a salo 
deed, Kk. 41. was passed hy tliree daugh¬ 
ters in rosi)ect of half the survey numbers 
in favour of the father of defendant 1. 
Tlie liushands of the tliroe daughters 
passed a deed of consent. Ex. 39, in res¬ 
pect of the deed passed hy the daugliters 
in favour of the father of defendant 1. 

The learned Suhordinafo Judge hold 

tliat the i)laintill s adoption was jiroved, 

and that tliore was a coini)loto surrondor 
of the widow’s estate in favour of tho 
next roversioners, and hy virtue of tho 
sale deed. Ex. 41, tho alienee got a valid 
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title to tlie suit property, and therefore 
dismissed tlie jilaintitY’s suit. 

On appeal, the learned Assistant Judge 
lield tiiat the surrender was not in res¬ 
pect of the whole property as Ex. 86, the 
deed of gift, did not include tho house 
and the moveables, and further, hy virtue 
of tho reconveyance of half of the survey 
No. 12 for tho maintenance of the widow, 
the surrender was more illusory than 
real aiid was a device to divide the 
estate, and disagreed with the view of 
the learned Subordinate Judge that the 
daughters entered into the transaction as 
benamidars of the mother. 

It is urged on behalf of tho appellant, 
tlie purcliaser from the widow, tiiat there 
was a valid surrender hy reason of tho 
documents Exs. Sti, 83 and 41, and that 
tho provision for maintenance in favour 
of tho widow did not atTect the validity 
of the surrender, and that even assuming 
that it was not a valid surrender, tho 
deed of gift, Ex. 86, and the sale deed. 
Ex. 41, in favour of defendant 1, formed 
one transaction, and that the sale was in 
olTect a s.ilo by tho widow witii the con¬ 
sent of the roversioners, and reliance is 
idaced on the decision in tho case of 
Muhaiinncid Sa'id Khan v. Kunwar Dar- 
shan ^imjh (l). 

Tiio lirst (luostion therefore is whether 
tho deeil of gift. Ex. 86, in favour of the 
throe daughters together witli tho recon¬ 
veyance of half of tlio bigger and more 
valuable survey No. 12 in favour of the 
widow hy tlio deed of maintenanco Ex.83, 
operated as a valid surrender of the 
widow’s estate. In liaiujasami Gonnden 
y. Narhia ppa (louuden (i) it was held 
tiiat a Hindu widow can renounce in 
favour of tho nearest rovorsionor if there 
ho only one. or of all tho roversioners 
nearest in degree if more than one at tho 
time, that is to say, she can, so to speak, 
hy voluntary act operate her own death, 
and that tho surrondor of tho widow's 
estate is re illy tho elVaaeniont of the 
widow, an olYacouient which in other 
circuiiistancos is olTected bv actual death 
or liy civil death, which opens tho estate 
of tho deceased husband to his next heirs 
at tiiat date. Tlieir Ihordships of the 
Privy Council, after tho discussion of the 

(1) A. 1. U, 1927 All. 897=108 I. G. IIG = 50 

All. 77. 

(2) A, I. U, 1918 r. G. 198 = 70 1. G, 498=46 

1. A. 72=12 M;ul. 728 (r.G.). 
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cases bearing on the point, laid down the 
result as follows (p. 84 of 46 I.A) ; 

“(1) Au alienation by a widow of her deceased 
husband’s estate held by her may be validated 
if it can be shown to be a surrender of her 
whole interest in the whole estate in favour of 
the nearest reversioner or reversioners at the 
time of the alienation. In such circumstances 
the question of necessity docs not fall to be 
considered. But the surrender must be a bona 
fide surrender, not a device to divide the estate 
with the reversioner. (2) When the alienation 
of the whole or part of the estate is to be sup¬ 
ported on the ground of necessity, then if such 
necessity is not proved aliunde and the alienee 
does not prove inquiry on his part and honest 
belief in the necessity, the consent of such 
reversioners as might fairly be expected to be 
interested to dis^oute the transiction will be 
held to afford a presumptive proof which, if not 
rebutted by contrary proof, will validate the 
transaction as a right and proper one.” 

The surrender therefore must be of the 

whole estate and a partial surrender 

would be invalid. 

It is urged on behalf of the appellant 
that though the sale deed did not include 
the house and the moveables the widow 
had already made a gift with regard to 
the moveables and the house in favour 
of one of the daughters. The learned 
Subordinate Judge has not considered the 
question with regard to the moveables,but 
with regard to the house he held that the 
widow had made a gift of the house to 
the eldest daughter. The lower appellate 
Court came to the conclusion that the 
house and the moveables were excluded. 
The evidence with regard to the move¬ 
ables is not very satisfactory. The gift 
of the house, which was worth more 
than Ks. 100, could not be effected except 
by a registered document, and the title 
would remain in the widow even if she 
had made an oral gift in favour of the 
daughter. Adiveppa, Ex. 71, proves that 
the plaintiff is in possession of the house 
and half of the lands. The surrender 
therefore was not of the whole estate 
and would be invalid on the ground that 
it was partial and not complete. 

Even assuming that the house and the 
moveables were already disposed of by 
the widow and the surrender was of the 
whole of the estate which remained with 
the widow, the question arises whether 
the view of the lower appellate Court 
that the surrender was more illusory 
than real and was a device to divide the 
estate by reason of the deed of gift, Ex. 
86, and the deed of maintenance, Ex. 83, 
is proper under the 'circumstances of 
prtheesent case. In Angamuthu Chetti 


v. Varatharajuhi Chetti (3) it was held 
that a reasonable provision of mainte¬ 
nance and residence in favour of a 
Hindu widow does not affect the validity 
of a surrender by her of her husband's 
estate to the nearest reversioner, provided 
it is a bona fide surrender of the entire 
interest of the widow in the whole estate 
and is not a mere device to divide the 
estate with the nearest reversioner. The 
provision of maintenance in that case 
was the payment of a limited sum of 
Es. 500 to one of the widows, and an 
undertaking to maintain the other widow 
and to provide for their residence. In 
Iia77ia Nana v. Dho?idi Mnrari (4), 
where a Hindu widow surrendered her 
husband’s estate to her daughter who 
was the next reversioner and who agreed 
to maintain the widow, and subsequently 
adopted a son, it was held that the 
adopted son was not entitled to question 
the surrender and that the surrender was 
valid. There was in that case a personal 
agreement to maintain the widow. It 
would therefore follow' that a reasonable 
provision for maintenance would not 
affect the validity of the surrender. In 
Bhagtvat Koer v. Dhanukhdhari Prashad 
Singh (5) it was held that the widow’s 
agreement together with her acceptance 
of maintenance amounted to a complete 
relinquishment of the estate. The provi¬ 
sion for maintenance in that case was 
the allotment of certain property for 
her maintenance during her lifetime. It 
does not appear clear whether the pro¬ 
perty allotted for maintenance formed 
part of the property of the husband and 
if so whether it exceeded a small portion 
of it. In Sureshivar Misser v. Mahesh- 
vani Misrain (6) it was held that the 
compromise in that case was a bona fide 
surrender of the \vhole estate and not a 
device to divide the estate with the next 
reversioner, the giving of small portions 
to the widow for maintenance being un¬ 
objectionable. The same view was ac¬ 
cepted in Man Singh v. Noivlakhati (7), 
In Anna v. Gojra (8) the surrender was 


(3) [1919] 42 Mad. 854=53 I. C. 386 (F B \ 

(4) A. I. R. 1923 Bom. 432=76 I. C. 607 = 47 
Bom. 678, 


I. A. 259=47 Cal. 466 (P. C.). 

(C) A I. R. 1921 P. C. 107=57 I C 325 
I. A. 233=48 Cal. 100 (P. C 

(7) A. I. R. 1926 P. C. 2 = 94 f. Q 830 
I. A. 11=5 Pat. 290 (P. C )/ 

(8) A. I. R. 1928 Bom, 333. 
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considered valid in spite of the provision 
for the maintenance of the widow. 

It would therefore appear from the 
decided cases that the tost for deciding 
validity of a surrender in case of a provi¬ 
sion for maintenance is whether it is a 
reasonable provision for the maintenance 
of tlie widow or whether it is a device to 
divide the estate. In the present case 
the deceased left two survey numbers, 
survey No. measuring twenty-five 

acres and another survey No. 13 mea¬ 
suring only one acre. The deed of 
gift comprised both Mie survey numbers, 
but half of the bigger survey No. 12 is 
reconveyod to the widow to be enjoyed 
by her for life for her maintenance. 
Having regard to the evidence in the 
case, I am not i>roparod to differ from 
the view of the lower apiiellato Court 
that the surrender in this case was more 
illusory than real and was a more device 
to divide the estate. 

In Jiehari Lai v. Mndho Lai Akir Gija- 
jral (9). Lord Morris ol^sorved ; p. 32 (of 
19 L A.): 

“ It jn:iy l»e accepted that according to Hindu 
law, the widow can a<*colorato tho estate of the 
heir )>y convoying absolutely and destroying 
her life-estate.” 

” It was csscntiallv nccessarv to withdraw 

« % 

her own life-cstato so lliat tho whole estate 
should got vested at once in the giantco.” 

Tho surrender, according to the deci¬ 
sion of tlio Privy Couitcil in UatKjasaini 
Goitnden v. XacJtiappa Gounden (2) is an 
effacoinont of the widow—an olTacomont 
which in other circumstances is olloctod 
by actual death or by civil death— 
which opens the estate of tho deceased 
husband to his next lioirs at that date. 
Tho i)artition therefore of the property by 
which half of tho bigger survey number 
was given to tiio widow for life and tho 
rest of the estate was given in gift to tlio 
three daughters, in my opinion, savours 
of a device to divide tho estate, aiul can¬ 
not bo considered to he a roasonahlo 
provision for maintenance of tho widow. 

I think tlioroforo that tlio surrender 
by tho widow is invalid. 


Tho next argument on behalf of tin 
appellant is that tho deed of gift, Kx. 
and the sale deed, Ex. 11, formed cm 
tra.isiction and though tlio sale wa 
by the dauglitors in favour of t ho fat ho 

of dotondanb 1, it was in ell'oct a sale Iv 



[I'.m 19 C.il. •2 50=19 l. A. 30 

(I*. 


=0 Sir, 



the widow with the consent of the re¬ 
versioners. In Muhammad Sa*id Khan 
y.Kumcar Darsha7i Si7t(jh (l), where a 
widow executed a deed of transfer of a 
portion of the property of her husband 
in favour of her next reversioner and 
next day the transferee sold the pro¬ 
perty, it was held that the whole transac¬ 
tion was really one and amounted to 
a transfer by tho widow with the consent 
of the next reversioner, and could not be 
upset unless the plaintiff proved that 
there was no legal necessity for the 
transfer or that the consent of the re¬ 
versioner had been obtained by fraud. 

It is not necessary to go into tho ques¬ 
tion wliethor tho view taken by the 
Allahabad High Court should be followed, 
for the facts proved in tlio case of 
Miiha7nmad Sa'id Khan v. Kunwar 
Darshan Singh (l) are wanting in the 
present case. In that case there was 
clear evidence that the widow intended 
to sell the property and the next rever¬ 
sioner was prepared to consent to tho 
alienation, and both took legal advice in 
pursuance of which tho two documents, 
tho gift to tho revorsionor and the sale 
by tho reversioner to the alienee, came 
into oxistonco. It is not suggested in tho 
present case that tho consideration for 
the sale-deed wont into the hands 
the widow. On the other hand, Patrava 
Ex. 2S, deposed that the consideration of 
Ps. 2,000 was divided among the throe 
daughters, and it was suggested in the 
cross-examination of Adivoppa, Ex. 71, 
that the husbands of the three daughters 
distributed tho sale price amongst them¬ 
selves. Tho maintenance deed. Ex. 83. 
passed hy tho daughters convoying one 
half of survey No. 12 to the widow is 
indicative of an intention to effect a sur¬ 
render of tho widow’s interest in favour 
of tho daughters, and militates against 
tlio theory that tho widow intended to 
alienate tho property with tho consent of 
t he daughters. Tho receipt of the con¬ 
sideration money by the daughters and 
not hy tho widow completely destroys 
tho theory of tho alienation by the 
widow with tho consent of tho revar- 
sionors, Tho main case presented in 
both tho lower Courts "’as that tho 
widow surrendered her ostaio to the 
daughters who in their turn sold tho 
proper,.y to the fatlier of defendant 1. 
U may ho iiortinent to ohsevvo that in 
tho case of an alienation by tho widow 
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the receipt by her of the consideration 
for the alienation is difficult to be re¬ 
conciled with the theory of the complete 
effacement of the widow which is neces¬ 
sary to constitute a valid surrender. Sir 
Lawrence Jenkins in Dehi Prasad Choiv- 
dhuri! V. Golap Bhagat (lO) observes 
(p. 751 ): 

Bat if logic is to have any place, the ali¬ 
enation so sanctioned jnnst be of the entire 
ostite. ITow far it can be said that the doct¬ 
rine of acceleration consequent on relinquish¬ 
ment applies where the widow retains an in¬ 
terest in the purchased price, or the sale is 
little more than a change of investment, it is 
diftlcult to say: tlie cases do not refer to this. ” 

Tn the written statement it was never 


contended that the alienation by the 
daughters was an alienation by the 
widow in favour of the father of defen¬ 
dant 1. In the written statement defen- 
nant 1 contended that the daughters 
being the full owners sold the property 
to his father. The learned Subordinate 
Judge did not raise any issue on the 
point, but in the course of the judgment 
observed that the daughters were really 
benami for the widow, and the sale was 
by the widow herself with the consent 
of the next reversioners. The alienation 
in this case was not by the widow, but 
the widow passed a deed of gift in favour 
of the daughters and the daughters 
.passed a deed of sale in favour of the 
father of defendant 1. The daughters 

had no right as reversioners to sell the 
property. 


The lower appellate Court found thg 
there was no legal necessity for tl: 
sale deed and that the alienee did nc 
make proper inquiry as to the existenc 
of such necessity. In V^iiiat/ah ■' 
Gon'nd (11) it was observed b 
Eanacle, J. (p. 140 :) 

Apparently the Bengal view of surrender ( 
please has been approved also by the Allahaba 
High Court. . . , but not in Bombay where i\ 
view taken by the Privy Council has been fo 
lowed and the assent of all such reversionei 

IS necessary as establishing the proprietv an 
fairness of the alienation. ” 


It the present sale deed has be 
passed by the widow in favour of t 
alienee with the consent of the daught. 
the consent of the reversioners woi 
have given rise to the presumption 
.-'gal necessity and the alienation wor 
ha', e been binding on the adopted s 
unless the presumption of legal necessi 
w^ rebutted by more cogent pro 

(10) [1913] iO Cal. 721^19 I. CT27F7F1 

(11) [1900] 25 Bom. 129=2 Bom. L. E. 82 
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The circumstances in the present case 
are quite different. The widow pur¬ 
ported to make a gift of the wliole pro- 
l^erty in favour of her daughters. In 
fact she intended to effect surrender of 
the widow’s estate in favour of the next 
reversioners and the daugliters pur- 
jiorted to sell the property to a stranger. 
The attempted surrender in favour 
of the daughters, in my opinion, is 
invalid as it was a device to divide 
the estate. The alienation by the 
daughters in favour of the father of 
defendant 1 is only in respect of a por¬ 
tion of the estate inherited by the widow 
and does not comprise the whole estate. 
It appears therefore that even the view 
of the Calcutta High Court in Dehi 
Prosnd Chowdlnir7j v. Golap Bhaejat (lO) 
which is based on the surrender of the 
widow’s estate or acceleration of the re¬ 
versionary interest and which would 
validate an alienation by the widow of 
the whole of the estate inlierited by her 
by virtue of the consent of the rever¬ 
sioner—a view not accepted by Jenkins, 
C J. and Ranade, J. in Vinayak v. 
Govind as applicable to this Presi¬ 
dency—would not be tenable in the cir¬ 
cumstances of the present case. If the 
alienation of the portion of the estate in 
favour of the father of defendant 1 had 
been made by the widow, the consent of 
the reversioners would have given rise to 
a presumption that the alienation was 
justified by necessity and was a proper 
one, but the alienation in the present 
case is not made by the widow, and the 
alienation by the reversioner during the 
lifetime of the widow would not conveyl 
any interest in the property to the pur-' 
chaser. 

On the whole I think that the view 
taken by the lower appellate Court seems 
to be correct, and this appeal must be 
dismissed with costs. 

R.M./r.k. Appeal dismissed. 
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Beaumont, C. J., and Madgavkar, J. 

Irappa Clianapa Arjangi —Plaintiff— 
Applicant. 

V. 

Sidava Tichappa Arjangi — Opposite 
Party. 

Civil Eevn. Appln. No. 180 of 1929, 
Decided on 25th July 1930, from decision 
of First Class Sub-Judge. Sholapur, in 
Appeal No. 97 of 1927. 


112 Bombay 


lUATl’A V. SiDAV 


Civil P. C., (1908), O. 17, Rr. 2 and 3- 

Evidence closed— Judge asking question to 
plaintiff 8 advocate — Advocate asking for 
adjournment—Adjournment granted Nei¬ 

ther plaintiff nor pleader appearing on s.d- 
iourned date—Suit dismissed for default 
Rule under which suit was dismissed not 
stated—Plaintiff appealing instead of ap- 
plyin<^ under O. 9. R. 9~In8tead of proceed¬ 
ing under R. 2. O. 17 Court should have 
tried suit on merits under R. 3 —As rule was 
not stated, plaintiff had justification for 
filing appeal and not for filing application 

under Civil P. C.. (1008), O. 9. R. 9. 

After ('vi loiicc III the c.i'ie wis conclude.l the 
pi lintiirs ;i Ivocatc was asked a question by the 
Judu''. -lud the advocate asked for lime to en¬ 
able liini to answer that question. Time was 
given but li-' fiilel to attend at t!ic aljournel 
he n iiict in 1 the Court dismissel tlie suit for 
defauirof appear nice without staling expressly 
under what rule the suit w is dismisse<l. 
7 \gainst tlie order of dismissal the plaintilT ap- 
poil(‘l iiistcid of applying under t). y, H. 9 to 
the t rial Court. 

that altliough the Court eouM under 
U. 2, O. IV, dismiss tlie suit for default yet 
that was not the proper <'ourso to follow. ,\s 
the evileime was close! the Court sliould have 

tried the case on merits under R. d, t). 17. 

[V 113 C 1, 2] 

llfld that as the Comt did not ox- 

presslv purport, to make the order under R. 2, 
the plaintilT hail juslitieati.ui for filing an ap¬ 
peal and not for an applieition to set aside 
order of dismissal: A.l. K. 192 » Ail. t)‘>7 ind . 1. 
IJt. 192r) .1//. IH2, not.Apnr.; 7 linni. f,. 11. 2'A 
and .'I. r. n. 1923 Horn. 27. AV/. [I* 113 C 1. 2] 

(r. S. Miil({ffonkar—ioY Applicant . 

G. P. Miin/cfihwa }—for (Tpposito Party. 

Beaumont. C. J. —Tliis is an appli- 
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in the precincts of the Court, and there¬ 
upon the learned Judge made this order. 
“Suit dismissed with costs for default of 

appearance.” . 

th'orn that order the plaintin appealed 

to the First Class Subordinate Judge who 
dismissed the appeal on the giound that 
the plaintilT ought to have applied under 
R. 9, O. 9, to the trial Judge to set aside 
the order dismissing for default of ap¬ 
pearance, and it is in respect of the latter 
order that the present application is 

made. 

Now tlie rules relating to dismissing 
actions for default of appearance are not 
very easy to reconcile. There is, in the 
first place. 0. 9. R. 8 wliich provides: 

“Where the defeiuTxnt iippeirs and the plain- 
tifT does not appevr wheu the suit is ciUod on 
for hciring. tlio Court sh ill make an order that 
the suit be dismissed, unless the dofondant 
admits the claim, or part thereof, in which ease 
the Court shall pass a decree agiinst the defen¬ 
dant upon such admission, and, whore part only 
of the claim has been admitted, shall dismiss 
the suit so far as it rcl uos to the remainder,” 

and then R. 9 provides: 

“Whore a suit is wholly or pirtly dismissed 
under R.'dtho plainlif! shall be prceludod from 
bringing a fresh suit in respect of the same 
e uise of action, lint ho m \y apply for an 
order to set the dismissil aside, and if ho 
sitisfies the Court that there was sutlicient 
(Muso for his non-appe\ranco when the suit was 
c'llel on for hearing, the Court shall make an 
order setting aside the dismissal upon such 
terms as to costs or otherwise as it thinks tU 


1 1 1 


• %.v ■ * 






cation for revision in respect of a judg¬ 
ment of the First Class Snhordinato 
Judge of Sholapur, and the case arises in 
this way. The original suit was lu’ought 
hol'oro tlio Joint Snhordinato Judge of 
Sholapur and it appears from his judg¬ 
ment, dated lOth February 1927,that the 
evidence in the case had boon concluded 
and the plaintilT’s advocate was then 
askeil by the Judge tlie iiuestion: 

“llow, in view uf the si ilemeiit of his own 


the suit.” 

In my opinion that order applies in 
respect of the first hearing, but when 
you come to suhsoduont hearings, I think 
the order which has to ho looked at is 
O. 17. That order provides in R. 1, that 
the Cotirt may. if sulViciont cause is shown 
at any stage of the suit, grant time to 
the parties or to any of them, and may 
from time to time adjourn the hearing of 
the suit. 


client the plaintilT. the mariiage of Uhig.iwa 
witdi the decease 1 Sliantapi could he held v.xlivl 
under the 1 liinhi law 

the Judge apparontU—^suggesting that the 
marriage might ho invalid under the 
Hindu law—and the pleader asked for 
time to onahlo him to consider (ho ipios- 
tion. The case was accordingly adjournol 
to the following \Vednesday; on Wed¬ 
nesday neither the plaintilT nor his ple.i- 
dor was present and the case was then 
adjourned to Thursday. Again, on 
Thursday, neither the plaintilT nor his 
pleader was present, a soiroh was made 
for the ploador hut apparently ho was not 


Then R. 2 provides: 

“Where, on any d\y to which the hearing ot 
the suit is adjourned; the p.irtios or any of 
them fail to apaear, the Court m.^y proceed to 
dispose of the suit in one of the modes directed 
in that hehalt hv O. 9 or in\ko such other order 
as it thinks tit,” 

SO that that rule clearly OKtonds the 
operation of Rr. 8 an I 9, of 0. 9 to any 
adjournment which takes place in the 
course of the hearing of the suit, on 
which adjournment there is a failure of 
appe.iranoo. 

Then R. J provides: 

‘‘Where iinv party to a suit to whom^ time 
has been granted fails to produce his ovidoncd 
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or to C3.use the attendance of his witnesses, or 
to perform any other act necessary to the far¬ 
ther progress of the suit, for which time has 
been allowed, the Court may, notwithstHiding 
such clefault, proceed to decide the suit forth¬ 
with.” 

Now it seems clear that this particular 
case falls within the words of R. 3, be¬ 
cause time was granted either to produce 
evidence or to perform another act neces¬ 
sary to the further progress of the suit, 
namely, produce ground showing that the 
particular marriage in question was a 
valid marriage. I think therefore that 
the Judge clearly had power under R. 3 to 
decide the suit and as the evidence had 
been closed, he would have had no diffi¬ 
culty in so doing, I am bound to say 
that I think the words of R. 2 are also 
wide enough to include this case. I do 
not think it is very easy to say exactly 
what the distinction between Rr. 2 and 3 
is. The High Court in Allahabad, in 
Ganeshi Lai Ha?' Narain v. Debi Das (l) 
and Ram Adhui v. Ram Pharose (2), 
seems to tf'eat R. 2 as applying to the 
case of an adjournment where on the ad¬ 
journed hearing the parties or their plea¬ 
ders do not appear, and R, 3 as applying 
to a case of an adjournment, where the 
parties or their pleaders do appear. But 
I do not think that the distinction bet¬ 
ween the rules can depend on the fact of 
whether the pleader or counsel happens 
to be in Court at the moment when the 
adjourned case is called on. It may be 
that R. 3 only applies to cases where an 
adjournment has been granted at the in¬ 
stance of one of the parties and R. 2 ap¬ 
plies to an adjourument at the instance 
of the Court, or it may be that a case can 
fall either under R. 2 or R. 3, and the 
Court has a discretion according to the 
circumstances, under which of the two 
rules it will act. 

Even on the latter hypothesis, I think 
that this case is one in which the Judge 
ought to have acted under R. 3 because 
the whole of the evidence had been closed, 
the arguments had been in the main 
finished, there was only one point open 
and the learned Judge could therefore 
have dealt with the case on the merits. 
I think authority for saying that that 
was the right course is to be found in the 

(1) A. I. R. 1925 All. 967=85 I. C. 470=47 

.All. UO. 

(2) A. I. R. 1925 All. 182=85 I. C. 27=47 AH. 

181. 


case referred to by Mr. Mulgaonkar of 
Niwjappa v. Goicclappa (3). 

In my view therefore the learned 
Judge ought to have decided this case on 
the merits, and I think notwithstanding 
a certain amount of delay, we ought nob 
to penalize the plaintiff for the error of 
his pleader in the trial Court and that 
we should refer tliis case back to the trial 
Judge to decide the case on the merits. 
Inasmuch as the trouble has been occa¬ 
sioned by the fact that the plaintiff s 
pleader was not present in Court the 
plaintiff should pay the defendant’s costs 
in the lower appellate Court and in this 
Court. The costs of the proceedings be¬ 
fore the trial Judge to abide the event. 

Madgavkar, J. — As observed in 
Ratnabai v. Shankar Deochand (4), some 
difficulties are occasioned by the pecu¬ 
liar wording of Rr. 2 and 3, 0. 17. On 
the whole, reading that order alone with 
0. 9, 0. 9 applies to the first hearing, 
0. 17 to subsecjuenb hearings. At these 
subsequent hearings R. 2, O. 17 gives the 
same powers to the Court when the par¬ 
ties fail to appear as 0. 9 does at the 
first hearing. R. 2 therefore is general. 
R. 3 is more particular. It rather deals 
with adjournments gi*anted to a party 
and on default of attendance by that 
party empowers the Court to decide the 
suit forthwith. Whenever a suit is dis¬ 
missed, the Court should, in my opinion, 
invariably state the precise order and 
rule under which it purports to dismiss 
it. The learned Joint Subordinate Judge 
in the present case did not do so. The 
evidence was complete except for a point 
which occurred to him after the argu¬ 
ments were concluded. The mere failure 
of the plaintiff’s pleader to attend and 
answer a question at any of the adjourn¬ 
ed hearings might perhaps under R. 2 
enable the Court to dismiss the suit for 
default, but in the circumstances there 
can be no question that that was not the 
proper ^'course contemplated. It was 
rather the course laid down in R. 3 and 
on the distinctions between these rules 
different views have been taken as for 
instance, in Basayija v. Allayija (5) and 
Find Kuar v. HashmaUdlah Khan (6). 
In this view, the learned Subordinate 
Judge did not expressly purport to make 

"(3) [1905] 7 Bom. L. R. 261. 

(4) A. I. R. 1923 ^Bom. 27=GS I. C. 514=46 

Bom. 102G. 

(5) A. I. R. 1925 Bom. 328=87 I. C. 710. 

' (6) [1915] 47 All. 460=29 I. C. 553. 
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the order imdor \\. The phinfciif hx‘\ 
at least sonio iuTilieatiora for aia 

appeal and not for :i.n application under 
K. 0, O. 0. to set aside tlao order of dis¬ 
missal. There was no unreisonablo 
delay in filing' t!io prosent application 
after the decision of the appeal against 
him. In } hes3 cirouttistancos, I aui un¬ 
able to agree that there is anv bar of 

% 

limitation to tlie present application. On 
the merits, for tlie reasons stitOvi above. 
I agree with the order proposed by my 
Lord, the Chief Justice. 




rcmau.'h'l. 


A. I. R. 1931 Bombay 114 

!JAivi:n, J. 

Amni Su/,riin .Vndp/r —.Appollartt. 

V. 

M>i r/)Ji>U Guruuith Bhit 

SJiinrhji —Respondent. 

Second Ap])eal No. '218 of 1928, Deci¬ 
ded on lOth July 19dt). 

Civil P.C. (1908), S. 11. Expln. 4 and S.47 
and O. 2, Rr, 1 and 2—Where essential fact 
is suppressed and suit is not framed sa as to 
afford ground for final decision later suit on 
same cause of action is repugnant to O. 2, 
R. 1—Where plaintiff being entitled to 
make a claim does not make it, he is barred 
from making same claim in subsequent suit, 
under O. 2, R. 2 -Subsequent suit on ground 
which might have been made ground of at¬ 
tack in former suit is barred under S. 11 — 
Fresh suit relating to execution is barred 
under S. 47 where plaintiff and defendant 
have been parties in the former suit. 

.1, ;in ;v'lo[»to't sou ot .8 brought ;i suit ugiiust 
S :ind others for rcoov-uy ot posses.siou of tlui 
property of liis adoptive father and for seLiiiii 
aside alienation by her. Out of the land S, No. 
61 and S. Nos. 88 and 80 \Ncro in possession of 
B. As regards S. Nos. 88 and 80 .iV-f caso w.is 
that they liad been improperly alienated to B. 
As regards S. No. •')l possession was not claimed 
from y> but from S, although the particular 
property had heoii alienate 1 bv .1 aiol S to B bv 
a dood of gift. 'Pho deed of gift being unattested 
was void in law. 'I’lic suit botweon A and .8 
was compromised and a docroo was pas.so I in 
tonns of the compromise, according to which 
A was to recover possession of the properly in 
suit from *8. .V sojuratc decree was passed 
against other defendants. In exocMition of the 
decree ajjainst *8, A eii leivonred lo take posses¬ 
sion of S. No. 51 but was obstriu’.tod by B. .I’s 
application being tlismisscl under O. 21, ‘U. 07, 
A brought a suit under O. 21, H. lOJ agiinsb U 
for po.ssession of S. No. 51. 

Hell : th.it tlio suit wis repugnant lo Ihe 
provisioiia of O. 2, U. 1. An os^ential fact that 
S. No. 51 was in tiie po.sse.ssion of B h ud been 
supprc.ssed and tlio former suit had not been 
framed so as to auord ground for final decision 
upon subjects in dispute and to prevent further 
litigation. [L> uti C 1. 2] 

Held far/her : that tiic suit was birred 
under O. 2, H. 2, The ewuso of action in the 


fo'mersuit was .r.-? adontiou and ia respect of 
that c in.se of action A w is eotitlei to iuikea 
claim against who was a party to that suit 
for resiorition of 8. No. >1 on the ground that 
the deel of gift was voi 1. [P lit) 0 2] 

llcl / f irUi^^r ; th u Ihe suit w.is also barred 
Under S.ll, i’Npl.*!. Possession by B of S. No.51 
jnigbt and ought to hive I’cen mule a ground 
of att:i(dc in the fornv.n- suit ani ni’ist tliorefore 
be ivgirdol as being a matter dire-tly and sub- 
etinti-iUy in is.suc in that suit. M'he suit was 
not .so dissiinil.ir .so as to cause confusion bv 
miking a c isc on thatcinseof action: 2) L>oin» 
1H:J; .1. 1. R. PJid Had. 257; 20 Cal. 79 (P.C.), 

BoR. [P IIG 02] 

llfld further ; that the suit was also barred 
under S. 17 inasmuch -as both A aud B were 
pirties to the first suit and the propertv in 
soconil suit wis one of the properties in the 
first suit altho'igii D had not been sued in res¬ 
pect of Hint propertv : . 1 ./. R, 1923 Bom. -Atil, 

[P 118 0 1] 

S. B. Jnthii )—for Appollant. 

Ii. .1. Jaha<jirda )—for Respondent. 

Judgment. —Tho plaintiiT, who was the 
adopted son of one Slvindahai, brought 
suit No. 937 of 1919 against Sharaclabai 
for possession of tho property of his ad¬ 
optive fatiier, and for sotting aside alien¬ 
ations made hy Sharadabai to various 
defendants, 23 in ninnber. In that pro¬ 
perty were included S. No. 51, pot No. 2, 
wliich i-; tho suhjoct of tho i>rosont suit, 
and S. Nos. SS and S9, all of whioh were 
in (lie possession ot tho present defen¬ 
dant. Ro far as regards S. Nos. 88 and 
H9 tho plaintilY's case was tliat they had 
l>eon imiuoiJorly alienated by Sharadabai 
to the dotond.int As regards tho present 
S. No. 51. pot No. 2, possession was not 
claimed from tho defendant, hut from 

Sharadabai; but as a matter of fact this 

particular property had been alienated by 
tho plaintiiT and Sharadabai by a deed of 
gift in favour of the defendant. That 
deed of gift, which was not attested, is 
void in law. Tho suit between the plain- 
tilT and Sharadabai was compromised, 
and there was a decree in terms of the 
compromiso hotween the plaintiiT and de¬ 
fendants 1 and 21. viz., Sharadabai and 
some otlior person who is not a party to 
this suit, and in accordance with this 
docroo tlio plaintiiT was to recover posses¬ 
sion of tho property in this suit and also 
other property from defendant 1. There 
was a separate doereo against the other 
defendants for other property. In execu¬ 
tion of tho decree against Sharadabai the 
plaintiiT ondoavouved to take possession 
of S. No.51. pot No. 3. but was obstructed 
by tho present defendant. The plaintiiT 
made an application to the Court under 
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O. P-. 07, whic'i WAS dismissal uiuler 

O. '2l, R. 00, aiil rha pltinfiif thoa 
brought th-3 presaafc suit iindor O. 'll. 

R. 103, foi* possdssion of t!i3 s’li-.-ay nmu- 
bev agiinsfc tha prasoat dofjridant. It; 
was contead-.vl at tlio trial thit tha suit 
was barro'l unlar 0. 0, R. 2, Civil P. C., 
Toad with B. II. Exnln. t. anil also nndor 

S. 47, Civil P. 0., irusniuch as tho pl iin- 
■tiiT hid 0:iiitt3 i to include tho wholo ot 
his claim a.i^iinsfc tho dofenduit in tha 
j)r 0 vious suit and as the defjn'.lant was a 
judgment-debtor in the previous suit, any 
question between him and the plaintiff 
■should be disposed of under S. 17, Civil 

P. C., and nob by a separate suit. Those 
objections were overruled by t'le Judge of 
the hrsb Court, and the plainlid’s claim 
was decreed, but on appeal the decree 
■was reversed by the Assist mb Judge of 
Dharwar who held bhit the suit was 
'barred hy the pro.'isions of O. 2, R. 1, 
Civil P. C., Expln. 4, S. IL of the sime 
Code, and S. -17. Civil PC. The plaintili* 
makes the present appeal. 

The position has been sot out at p. 2 
of the judgment of the lower appellate 
Court in these words: 

“The position now stinl^ thus: The plaintij 
when he instit'ited Suit No J'TT of iyi9 in the 
■Courts of the First Gliss Snbordinite Tadge, 
Dhirwir, ns agvinst his adoptive mother 
Sharad-ibii as rcgirds the whole of the f iinily 
property including Survey No. 51 (A) now in 
dispute, was fully conscious that it was in 
the possession of the present defendant. He 
however ig.aores the deed of gifi of 191S, be¬ 
cause it was logilly inoerative for wint of* at¬ 
testation and behind dofcndinl •2’s hick entered 
into a compromise with Sh.irad ibii for nuino- 
rous lands iu 'Piding the suit snrvev numher. 

0. 2, rt. 1, enjoins that- “every suit shall, as far 
as practicable, be frame 1 so as to afford ground 

for dual decision upon the sa!)jects in disjuto 

and to prevent further litigation coneeriiin«y 
•them.*’ SurvGv No. 51 {-Ij was one of the lands 
in dispute in the previous litigations and if the 
plaintiQ had so framed liis suit as to pray for 
relief anent the Slid land as against the pre¬ 
sent defendant, the present suit would have 
been redundant ’’ 

He therefore holds that the present 
suit is barred hy the iH'o.visions of O. 2, 
E. 1. It is further barred by Espln. 4^ 
S. 11, because: 

“Any matter which might and ought to hav 9 
•been made ground of defence or attack in such 
former suit shall be deemed to have been a 
matter directly and substantially in issue in 
such suit.” 

As S. No. 51 (2) was one of the lands 
in dispute in Suit No, 377 of 1919 and 
■as both Sharadabai as well as the present 
defendant were parties to that suit, the 


plaintlLT, in the Judge's opinion, ought to 
hive alleged the invalidity of the deed of 
gift, 1]\. IS, and ought to h ive recovered 
possession ot the said land, and tho 
Judge, rjlying on ppa v. Tirkippa 

(I), lield that- the suit was ivirred on the 
principle of re^ ju iicita : Further, he 
liold that as b:ie plaintiff had got a decree 
against. S’laradalni regarding fcliis land 
in the former suit and the present defeii- 
diiii- w.is a delendint in the lormer suit, 
tlie case was coven.'d by S. 47, Civil P.C., 
and h-e relies on the case of CJiunilal v. 
7wfshihh-ii (2). It lias been argued by 
the leirned advoexto for the appellant 
that O. 2, R. 1. lias no ajiplioation. In 
the former litigation S. No. 51 (2) was 
not- in dispute so far as the respondent is 
concerned. He claimed S. Nos. 88 and 
80 under an alienation from Sharadab-ai. 
The plaintiff claimed S, No. 51 (2) 
from Snaradabai. Tiie cause of action as 
against the respondent was adverse pos¬ 
session. In the present oise the cause 
of action is ol-)struction by respondent in 
the execution of the plaintiff's decree 
against Sinradabai or rather the order of 
the Court refusing the plaintiffs applica¬ 
tion t o set this obstruction aside. And 
ha refers to Narsagoiind% v. Chaioagoiinrla 
(3). That case lays down that Art. 91, 
rjimitafcion Act, does not apply to a suit 
for possession where the plaintiff alleges 
and proves that a sale-deed is void ba- 
causa it was executed by him whilst a 
minor, hut does nob claim expressly to 
have it cancelled or sat aside. Then as 
regards S. 11. Expl. 4, it is argued tlvifc 
the plaintiff had no cause of action 
against the respondent in 1919 except 
adverse possession. In order that a suit 
should he barred by S. 11, the parties in 
the former suit must be the same, a'ud 
th-3 subject-matter the same, and ha 
urges that the case in Guddappa v. Tir- 
k.ippa (l) was on different facts. Tha 
former suit was only to have the aliena¬ 
tions made by Sharadabai, that is, of 
S. Nos. 88 and 89 set aside and not th -3 
one made by himself of S. No. 51 (2). and 
that under the ruling in Naraagoundcb v. 
Ghaioagounda{^)YQiQ}:r:Q(\. to above, ha was 
entitled to ignore the deed of gift. 

_ Now, so far as concerns the application 
of O. 2, R. 2, and 0.2. R, 1 ^ which, 
must be read t ogether, an d S.ll. Expln 4^ 

(1) [PJOO] 25 Bom. 189=2 Bom. £’.'¥7872. 

y2j A. I. R. 1923 Bom. 381=73 I. 0. -119 

(3) [1919] 42 Bom. 633=17 I. G. .531 



1931 


IIG Bombay Anant v. MAHAP-LESHWAKBaAT (Baker, J.) 


Civil P. C., it is necessary to have a 
clear statement ot tlie facts I'letore apply¬ 
ing the law. A.s found hy the lower ap- 
])oila(o Court the facts are that on the 
(late of his a'loi)tion hv Shrradahai 
the jilaititilf and Sharadahai [lassed a 
deed of gift in fivour of tho defendant 
with regard to tho survey nuniher 
now in suit. viz.. S. No. 51, pot No. 
2. It has heon found l)y tho lower 
a)>pol! ilo Court that that deed of gift 
was not attested, thxt the ])laintif'f deli¬ 
berately refrained from having it at¬ 
tested in order that it might 1)0 void, 
and it is conceded on hotli sides that tlio 
doo I of gift is void. Now when plaintiff 
sued to recover j)ossossion of all tho i)ro- 
pertv of his adoptive father including 
all the property wliich had been alien¬ 
ated by Shxradahai. the cause of action 
was hi-s adoption hy Sharadahai, and as 
adopted son he was entitled to set aside 
all alienations made hy tl\o adoptive 
mother. Tho plaintilT, as tho lower aji- 
pollate Court has found, was fully aware 
of tho fact that the possession of S. 
No. 51 (2) was not with Sharadahai. but 
with tho dofendaiit. That survey num- 
her was ono of the survey numbers of 
which the ])laintitT claimed possession, 
and tho present defendant was a defen¬ 
dant in that suit, and he was ono of tho 
persons from whom tho plaintitT sought 
to recover ])Ossossion of his adoptive 
father's lu’oporty, such property as tho de¬ 
fendant was in possession of, on tho ground 
that the alienations to him wore void. 

Now it appears that for reasons 
best known to himself tho i)laintilT con¬ 
cealed tho fact that S. No. 51 (2) was in 
tho possession of tlio present defendant 
and sought possession of it from Sharada- 
bai although Sharadahai was not in 
possession. Tlio subject in dispute 
thoroforo between tho plaintilY and tho 
defendants who were twenty-four in 
number in that case, was tho ]U'Oi)orty 
of his adoptive father, and I do not see 
how it could ho contended tliat whore an 
essential fact was sui>prossod, i. o., that 
S, No. 51 (2) was in the possession of tho 
present defendant, who was defendant 2, 
in that suit, on a t itle which was not 
put forward in that suit, it could possibly 
bo liold that that suit was framed so as 
to alTord ground for linal decision upon 
tho subjects in dispute and to prevent 
furtlior litigation concerning them, be¬ 
cause it is obvious tliat in order to 


recover possession of this survey number 
frotn the present defendant a further suit 
was necessary, and this is the suit which 
lias, as a matter of fact, been brought. 

Tliere can therefore, I think, be no 
reasonable doubt that this present suit 
is repugnant to the provisions of 0. 2, 
R. 1. Secondly, O. 2, R. 2, provides that 
every suit shall include tlio whole of the- 
claim which the plaintilT is entitled to 
malce in resiiecb of the cause of action., 
The causo of action in that suit, as has 
already bean pointed out, was his adop¬ 
tion hy Sharadahai whicdi entitled him 
to set aside any alienation and to re¬ 
cover the whole of the property belong¬ 
ing to his adoptive father. The defen¬ 
dant was actually a party to that suit, 
and in respect of the cause of action, viz., 
the adoption, the present plaintilT was 
entitled to make a claim against him for 
restoration of S. No. 51 (2) on tho ground 
tliat tho deed of gift was void in view of 
tiie fact that to the plaintill’s knowledge- 
tlie deed of gift whicli was passed to him 
hy Sharadahai in respect of that property ' 
was void and inoperative in law, and 
therefore there was no necessity to set 
it aside. S. 11, Expl. I says: 

“-\ny inattcf which might lad ought to have 
hoeu made ground of defen -c or alack in such 
former snit shall bo deemed to have been a 
matter directlv anl snbsiantiallv in issue in 

9 

such suit.” 

Tlio possession by tho present defen-: 
dant of S. No. 51 (2) might and ought to; 
have heon made a ground of attack in the! 
former suit, and must bo therefore re-| 
gardod as being a matter directly and^ 
substantially in issue in that suit. It! 
has bean hold in Masilajnania Pillai v, 
Thiniventjadavi Pillai (4) that the ques¬ 
tion of what ought to be made ground 
of attack under S. 13, Expl. 2, must be 
determined by tho provisions of S. 42, 
Civil P. C. That is now O. 2, R. 1. As 
pointed out in that case, there is no 
Iiardship or inconvenience in requiring, 
a idaintilT suing as heir to state all the 
facts on which ho bases liis heirship, 
even though it may result in tlie presen¬ 
tation of an alternative case while groat 
inconvonionco and hardship may be 
caused to tho defendant by allowing the 
plaintitT to keep a ground in reserve. It 
is also held that it will not be practi- 
cable to join in one suit the different 
grounds only when tho evidence in sup- 
p ort of one ground will he destructivo o f 

(4) [PJOS] ai M.\d. 3.-16, 
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the other. Now to have alleged in the 
iormer suit that defendant 2, in that 
•suit, viz., the present defendant, was in 
possession of S. No. 51 (2) under a void 
•deed of gift was not in any sense destruc¬ 
tive of the plaintiff’s claim to recover 
the other lands from other defendants 
and S. Nos. 88 and 89 from the present 
■defendant on the ground that the aliena¬ 
tions made to them by Sharadabai were 
vmid. In TarachaniJ v. Bai Hansli (5) 
it was held that there is nothing in 
S. 13^or its Expl. 2, Civil P. C., to show 
that ‘any matter” means “matter arising 
•out of the same cause of action.” In 
Guddappa V. Tirkappa {\), the plaintiffs 
sued to recover certain land, alleging 
that on the death of the widow of the 
former owner they became entitled as 
Teversioners. They had previously sued 
for the same land claiming as the surviv¬ 
ing members of the joint family to which 
the former owner belonged. That suit 
bad been dismissed. It w^as lield that 
the present suit was barred by the 

provision of S. 13, Civil P. C., 1882, the 

same as S. 11 of the present Code. It 
was held by Sir Lawrence Jenkins, C. J. 
^t p. 193, that the test to be applied as 
whether a matter might or.ought to have 
been made a matter to attack is this. 
Are the matters so dissimilar that their 
^nion might lead to confusion 7 and it 
wat held that no confusion would have 
iirisen had the xilaintiff in the former suit 
pleaded in the alternative the title he 
■now sets up. I have already pointed 
out that there was nothing to prevent 
the plaintiff in the former suit from 
claiming possession of S. No. 51 (2) 

from defendant 2 in that suit, who is the 
.^present defendant, on the ground that 
;th 0 dead of gift was invalid in law. It 
jis clear, therefore, that he might have 
unade that a ground of attack. Nor was 
the matter so dissimilar that any confu¬ 
sion would have been caused by making 
a case based on that cause of action. 
And therefore the matter not being dis¬ 
similar, on the authority of the case in 
Giiddappa v. Tirkappa (l) it must be 
beld that the plaintiff out to have made 
it a ground of attack. In Muhaviviad 
Eowther v. Abdul Rehman Bowther (6), 
where a person instituted a suit against 
a trespasser in possession, for partition 

!{3) [195i] 6 Bojii. Tj. R. 594, 

\6) A. I. R. 1923 Had. 257=72 I. C. 207=46 
Had. 13a. 


and recovery of his share in certain lands 
on the footing that he was a co-owner 
under a joint purchase made by himself 
and his two deceased brothers, but his 
claim w.as dismissed on the ground that 
the purcliase was not a joint one but the 
sole purchase of one of the deceased 
brothers, and the former instituted a sub 
sequent suit to recover his share as one 
of the heirs of the deceased purchaser it 
was held that the suit was barred by the 
rule of res judicata, as the plaintiff ought 
to have joined his subsequent ground 
of title in the former suit under S. 11, 
Expl. 4, Civil P. C. and it is stated at p. 
141, referring to the ruling of the Privy 
Council in Kameswar Pershad v. Rajku- 
mari Riittan Koer (7) tliat if a person 
has two grounds on which he could base 
his claim or title to a thing, he must 
bring forward both in the first suit itself 
and he will be barred from bringing a 
second suit, unless indeed the union 
leads to confusion. I am of opinion that 
the rulings to which I have referred 
apply to the facts of the present case, 
and that the view of the lower Court that 
the suit is barred by O. 2, E. 1, (and also 
in my opinion, by O. 2, E. 2), and by 
S. 11, Expl. 4, Civil P. C., is correct. This 
is sufficient for the disposal of the appeal, 
but as a further point of law is involved, I 
shall proceed to deal with the contention 
that S. 47, Civil P.C., does not apply to the 
present case. S. 47, Civil P. C., states = 

“-All questions arising belwcen the parties to 
the suit in which the decree was passed, or their 
representatives, and relating to the esecuriou, 
discharge or satisfaction of the decree, shall be 
determined by the Court executing the decree 
and not by a suparate suit.” 

Now in the former case the defendant 
in the present suit was defendant 2. 

A compromise decree was passed in that 
suit as between the present plaintiff and 
Sharadabai for the restoration of posses¬ 
sion by her of the family i:)roperty, and 
decrees were passed against all the defen¬ 
dants including defendant 2, the present 
defendant, for restoration of the property 
in their possession. But when the plain¬ 
tiff attemped to take x^ossession of S. 
No. 51 (2), he was obstructed by the pre¬ 
sent defendant. Prima facie therefore it 
would appear the question of possession 
was one arising between the i)arties to 
the suit, and relating to the execution of 
the decree. It is however contended 


(7) 118943 20 Cal. 79=19 I, A, 2?4=6 8 
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tfie <jtiostian oi S. Ko. 51 (2) iiad 

not arisen Ictwpon the jujities to the 
suit As (ar a> llrs s!ij‘vcy r.iiniher wa^ 
coiMs ; no<l. lla' i\ sj onclcnt was not a 
par;> In the suit. The contention woiihl 
a[i}( U to he that Ik* was only a party 
to ihosuil as reitu-ils S. Nos. 88 and 
in repaid to which 1 liero was an aliona- 
lion ;n his lavonr hy Sharadahai. In 
( V, Ka‘<h>l/liai (dj the ]>laintitl' 

sued (lie delendiinl.'., faihor ami ^on. Init 
( 1 tamed a d-.'creo apainst (iio uiilv. 

V, • 

]'e aj'plied t(‘ the Court to altacli the 
iro;ierly of tlio son. Tin; father also 
tnad; an aj'jdicaf ion stating tliatliisown 
l»ro|'-.'rty slionld r.ol he attached in execu¬ 
tion. The Court l;old tliat the father 
had proved hi^i case lor the purpose of 
the ii.})]ilic it ion, ami ihia'cted the jiliin- 
tih <11 liie a repular suit lora declaration 
that the i-rt'porly was liaide to he 
III tached in ex('cntion of Ids decree. Jt 
was held on ajijieal that in.ismnch as the 
father, altiiouph ! lie suit had ho.'n dis¬ 
missed apain.st him, was still a ]i:irty to 

tin; s'dt within the c\plan:it ioii to S. 47, 
Civil y. C.. any ipiestion arising; bcl- 
wemi 1.:::' and the plaint i'l with roj;ard to 
iiiv, V'eention ol tiic decree would luive 
to ho deteniiincu !.y i he (.Vuirt oxecut- 
ini; I lie deero;* and not hy a sojiurate suit. 
Tlial. pi'oc'eds on the explanation to 
S, 47, whicli says : 

‘d'l.r Die |Miri.oS(S m| l)>ij: Certioii, :\ pl.dl.tlff 
Nvlio-csnil h Lr» ili.sin’s.xsl iiml .i •Itn iuiiiit 

agiiiist wlmm ;i .^nit li:is a:.* 

pirtics to tho suit,” 

riiorefore, that does lud strictly apidv 
to tho facts of the present case. ]n view 
o! the fact, however, that tho idaintitY 
was the jiliintiil in the former stdt, and 
tho iirosorit defendant was the dofon- 
danf 2 in (hit suit, and the property now 
in dis]Uito was one of the I'l'opertios in 
dispute in tiiat suit, although defendant 2 
was luit sued hy tho i»rosent plaintilY in 
irespeet of that property, and in view of 
itlie wide terms of S. 47. Civil V. C.. I am 
|Of opinmn that tho present suit was 
!liarreil under that section. This how¬ 
ever is a minor point in view of my 
lindinj' as to tlio suit being barred by 
C. 2, b*r. I and 2 and S. 11. Exj)!. 4, 
Civil r. C.. a point, as to which I do not 
tliink there can bo anv doubt. 

j ♦ 

The result, is that tlio decree of th( 
; lower aiipellaie Coui-t is coniinnod, am 
appoil dismissed will; costs. 

A]>pcal (hsmis^ed. 
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]^i: M'MONT, C. AND BLACiaVELL, J. 

Ts/niiil E<sak i luhi-l .Vuporf—Defen- 
d int —Appellant. 

v. 

.VnhiHa Ilaji Cassurn and others — 
riairUilTs—Rcs{‘ondents. 

Original Civil Jurisdiction .\pp 0 aL 
No. 11 of 1230, Decided on 22nd Septem¬ 
ber 193ff, Irom decree in Suit No. 1602 
of 1!'28. 

(q) Bombay Cily Municipal Act, (1888)^ 

S. 147 — Scope. 

Scciion 117 iricaiis thai it tlic r;\te\blo value 
oaCi'i.'vI.!, liio inin>unt u{ rent it. wliioh the pro- 
arc It.l, tin j; tlie laudlord is to to entitled 
to rc.-ovi r from the toirint the ta.x a‘.trit»utabie- 
tc ih it. c\(M'5S. [P ll'J C 1] 

.riiero \<r- hossever no j'jstif' -aiif.n (or holding 
tlial a landlord eaimoL coaf.aci himself out of 
8. U7. [P 120 C 2]- 

(bl Bombay City Municipal Act, (1888) 

S. 147 - Ai^recmftnl by landlord to pay alt 
rales and taxes--'fliese he cannot recover 
from lessee under 5. 147 — Landlord and 

Tenant. 

Wliero tho lindh-rd h>s a.4i«'-'l ailh hli lessee- 
that as holwoi'ii lntn«5ol( ^ind ihc lessee he will 
he li.iblo for all llie rilos and tixos, audh& 
.seeks to ret-ovoi* a {lAit ot the t i\os from the 
lessee under tho statutory right given to him 
hy S. 117, he is oominitliug a hroich of the 
in-roemoiit with tho Ions-.'o and he cannot on- 
foreo hi.s riolit of reooveriag p;rl ot the tax. 
from hifl iosseo, wlion ho has. in the contract 
hotweon himself and id; lessee, eovenanlod that 
he ill be liable for all jne'^ent and future* 

I wes clrirgeiblo in respect of the property; 
^'I'linuin V. Ilolford, (DJO'.O’i th. OO'l, Appr 
U'dD )/i V. Jfofiif, (18*27) 7 B. \* C. 2So ; iSniiDi 
V. JiUir.Ht', 15 C. }k d21 ; Mansfield \\ 

Helf. (DdOsj 1 K. B. 71, not Foil. ; .1. I. R. 1023 
B ni. 70, Fist [P U\) C 2] 

s.'i (c) Transfer of Properly Act (1882), 

S. 84 --Che<iue refused on ground that more 
money was due and not that it was not pay 
meat in cash, is good tender. 

Wliero tho lessee sent to tho lessor a soli- 
eitor’s ehc'pie for the amount of rent and thfr 
lessor refused to accept the chequo on tho 
ground tliat more amount was duo and not on 
the ground that it did not amount to pavmcut 
in cash. 

Held : that it was a goo i tender. [P 120 C 2J 

Jamshed 7vrt/n,/(i and Coltynan — for 
Appellant. 

Manehshah —for Kospondents I and 3 

Beaumont, C. J.— This ie an appea. 
from tho decision of Ibvker, J,, and it 
raises an important qiiostion between 
lessor and lessoo as to the liability to 
pay property tax based on an inci'aased 
assessment made after tlio date of the 
lease. Tho lease ^Yas made botwoen one 
Tarinahoined Ifajl Alimaliomod, who has 
since died and whoso executors are the 
plaint ilYs. as the lessor and the defend an 
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as the lessee. The lease demised certain 
l^roperty, which consisted of butValo 
stables, for a term of three years from 
1st September 1924, at a monthly rent 
of Jls, 2,501, and the lessee covenanted 
with the lessor that he would, during 
the continuance of the term, pay and 
discharge the municipal bill for water 
consumed in the premises. That is the 
only material covenant by the lessee. 
The lessor covenanted for liimself, his 
heirs, e'^eoutors, administrators and as¬ 
signs with the lessee that he would, 
during the said term, pay all existing 
and future rates and taxes, cliarges and 
outgoings whatsoever for the tinm being 
l^ayable in respect of the said premises 
thereby demised except such rates, taxes, 
charges and outgoings as were therein¬ 
before covenanted to be paid by the 
lessee. So that, apart from the water 
rate whicli the lessee has to pay, the 
lessor is, under the contract between the 
parties, to pay all existing and future 
rates and taxes, charges and outgoings 
whatsoever for the time being payable in 
respect of the demised premises. The 
question to be determined is what is the 
ellect of that covenant having regard to 
the provisions of Ss. 146 and 147, City of 
Bombay Municipal Act, 1888, S. 146 
provides, so far as is material : 

“ (l) Pi-o|jerty-taxes shall be leviable pri¬ 
marily from the actual occupier of the premises 
upon which the said taxes are assessed, if such 
occupier holds the said premises, immediately 
from Goveruuient or from the corporatiou or 
from a fazendar. 

That does not apply here. 

“ (2) Otherwise tho said taxes shall be pri¬ 
marily leviable. 

(a) if the promises are let, from the lessor. 

Then S. 147 provides : 

(i) If any premises assessed to any pro¬ 
perty-tax are let and their rateable value ex¬ 
ceeds the amount of rent payable io respect 
thereof to the persou from whom, under the 
provisions of the last preceding section, the 
said tax is lcvi?.,ble, the said person shall be 
entitled to receive from his tenant the dif¬ 
ference between the amount of the property-tax 
levied from him, and the amount which would 
be leviable from him if the said tax were calcu¬ 
lated on the amount of rent payable to him. ” 

This is nofc a very happily worded 
section, but I think, its meaning is toler¬ 
able plain. It means that if the rateable 
value exceeds the amount of rent at 
which the premises are let, then the 
landlord is to be entitled to recover—the 
word used in the section is “ receiv.e ” 
but I think that must mean." recover— ” 
trem the tenant the tax attributable to 
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that excess. Now, the point really for 
decision in this case is whether a land¬ 
lord can enforce that right of recovering 
part of tho tax from his lessee, when he 
has, in the contract between himself and 
his lessee, covenanted that he will be 
liable for all present and future taxes 
chargeable in respect of tho property. 

Dealing with the matter apart from 
authority, I should say that it is quite 
clear that the landlord cannot recover in 
such a case. He has agreed with his 
lessee that as between himself and the 
lessee he will be liable for all tho rates 
and taxes, and if he seeks to recover a 
part of the taxes from the lessee under 
the statutory right given to him by S. 147, 
it seems to me that he is committing a 
breach of his agreement with the lessee. 
Ji$ut I^Ir. ^fanekshah says that we are 
not at liberty to give that mean¬ 
ing to the agreement between the par¬ 
ties, because of various cases to which he 
has drawn our attention. 

The first case which bo relies on is 
Watson V. Home (l) and he says that that 
case lays down the principle that in con¬ 
struing covenants between lessors and 
lessees as to payment of rates and taxes, 
the Court is justified in imposing an 
equitable distriloution of the incidents of 
taxation between the parties apart ap¬ 
parently from the language which the 
parties themselves have chosen to use in 
framing their agreement. The marginal 
note in Watson v. Home (l) is this : 

“ By lease, lessor demised for a term of years 
a piece of ground at a fixed animal rent. * Tho 
tenant covenanted not to build on the land 
without the license of the lessor. The lessor 
covenanted to pay all taxes already charged or 
to be charged upon or in respect of the demised 
piece of ground during the continuance of the 
term. At the time when the lease was executed, 
the lessor,gave a license to the lessee to build 
on the land demised. The lessee did build, and 
thereby increased the annual value of the pre¬ 
mises : TIeld, that the landlord was liable upon 
his covenant to pay the taxes in proportion to- 
the rent reserved, and not to the improved 
value.” 

I think it is very difficult to read that 
case without coming to the conclusion 
that tho Court really imposed upon the- 
parties a bargain different to the one 
which they had made for themselves. 

The Court of appeal in England, in a 
recent case, Salaman v. Holford (2), have- 

'1 lY iiW] c. :iS5’=6~LTj7“(^T^"KT^. 

73=1 :M. <3c Ry. 191. 

(•2) [1909] 2 Ch. 602=79 L.J. Ch. 41=101 L.T*. 

595. 
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'Oxpliinotl the case of Wat^nu v. Tloyne [l). 
All the in 3 iii)ers of the Court say that 
the c ISO tiirnel on the construction of 
the pirhcu! ir documont there in ques¬ 
tion. :in 1 Ijord Co/cns-Manly further 
])ointod out irvi* the covenant in 
V. IJoinr (l) was a covenant by the land¬ 
lord to pay tlie taxes in respect of the 
Iiroperty demised, which was unbuilt 
upon land, and really all that the Court 
held was that the covenant as 'matter of 
construction did not apply to the build- 
in;;»s upon the land erected after the lease. 
Wliatover the true explanation of 
V. Home (l) may bo, I think it cannot be 
treated as laying down any principle ap- 
jilicahle to the construction of leases 
general Iv. 

Then Mr. Manok.shah has referred us 
to the llnglish cases deiling with land tax 
—cases lieginning with Smith v. Jlurntfle 
(d) and ending with Man/siefd v. llelf (A). 
Those cases do seem to lay down tlie 
general jiro])o-;ition that in construing a 
covenant hy the lessor to jiay the land 
tax the covenant is to ho held only as 
applying to such proportion of the land 
tax :is is attributable to the lessor's in¬ 
terest in the land. Land tax is leviable 
under an .Vet which is worded in (piito 
dilTeront language to that used in the 
City of Bombay Municipal Act, and au- 
Ihoritio.s upon the Land Tax .\ct cannot 

therefore ho autlioritios on the Bomliav 

% 

Munici[)al .\ct, and it soeiis to mo un¬ 
necessary to consider tho exact principle 
on which those English cases wore deci¬ 
ded. Tt is, in my opinion, impossil)lo to 
contend that they lay down any principle 
which ouglit to govern tlic construction 
of tlio Honibay Act. 

Tho only evso to which we liavo boon 
i'oforr(3d dealing with tho l^omi)ay Act is 
Darif-'iliiti V. Liptou fd'I. (e). There tlio 
words of tile covenant were : 

“ to Ift :it :i inont.iilv rout of Us. GD") onlv 
piyalil'' monthly inoliuling all rites and taxes 
Nvlialsoo vor.” 


so that (die words wore a good deal loss 
wide tlian tho words wo liavo to deal 
with in tho lu’osont case. They did not 
refer expressly lo any future rates or 
taxes. Sir Norman Macleo l in his judg¬ 
ment says (p. d8:i of 21 lUm. L. R,) : 


“ Tim only (pn^stion 


whof her tho lessor 


(H) i', an. .a>i, 

ft' [I'JOs] 1 K.p,. 71^77 

(o) A.LU. nom. 

noai. L. it. 17J. 


b.-r.K.n. 1 - 15 . 

70-=(r) I.c. 077-21 


under this lease oontractc'l himself out of the 
proLc'lion atTor led to him by S. liT,'* 

Losvor down, he savs : 

“ Regarding tlio protection affor-Sel by S. 147 
it seems to ns that wc should ro piiro stronger 
ducu mout iry evidence tliin we hive to satisfy 
us thxt the pxrties intendcl that however much 
the rite tide value might he increascl in tho 
future over and ab:>ve the rent piyal)le under 
the leise, still tlio landlord would have to pay 
the whole of tho tax.” 

I think there must ha some slip in the 
report there. It was not a iiuestion of 
evidence, documentary or oral. It was a 
pure (juostion of the wording of the con¬ 
tract between the parties and I think 
what the leirnel Judge meant to say was 
that in the lease with which he was 
dealing in tliat cise, tlio words were not 
sudiciently strong to sho.v that the land¬ 
lord had contracted himself out of tlio 
lionelit of S. 1-17. That caso is clearly 
distiriguisliablo on the words of the loise 
from tho present case. I tliiiik that if 
wo wore to hold in this cise that the 
landlord had not contracted liiuisolf out 
of the honelit conferred upon him by 
S. 147 we should he. in elToct, holding 
that it is impossible for a lanllord to 
contract liimsolf out of that section un¬ 
less lie expressly refers to it. Thera is 
notliing in tha Act which raiuiros us to 
come to such a conclusion, and I am not 
prepared to hold that the landlord cannot; 
contract hiuisolf out of this saction with¬ 
out expressly or impliolly roferruig to it. 
I tliiiik, as I liavo said, the question 
roilly is whit was the hirgaiii arrived 
at between tlio pirtien. In this oasa tho 
parties agreed tliat the landlord should 
pay tho existing an I future taxes, and 
tlioroforo ho must pay them. 

Tha result is that on the miin issue 
tlie ajipeal succeeds. 

There was another issue as to tho pay¬ 
ment of the water-rate which admittedly 
the lossea had to pay. Tha lessee 
on ISthJuly 1928, before the suit was 
instituted, sent a solicitor’s cho]uofor 
tlio amount and that cheque was 
refused because the plaintitYs claimed 
that more was due. They did not take 
tho objection that they wore not pre-| 
pared to accept the cheque as legal 
tender. Subseluently* tha amount of; 
tho cheque was paid into Court. I think 
tliat tlie solioitor's cheque being refused 
by tlie plaintitTs on the ground that it 
was for a wrong amount and not on tha 
ground that it did not amount to pay-j 
mont in oash, was a good tender. Aocord-i 
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ths defenlinfcs ara entitle:! to the 
general costs of the action and the costs 
of the appeal, I think the plaintitls are 
entitled to the costs of issues 3 and 4. 

Appeal allowed with costs. Plaintiffs 
to pay the costs of the action except the 
costs on issues 3 and 4, which are to be 
paid by the defendant. Costs of the 
second counter-claim to be paid by the 
defendant. It is also agreed that there 
will be no costs of the printing of these 
documents which were not put in the 
Court below. The plaintiffs to be at 
liberty to withdraw the amount depo¬ 
sited in Court. 

Blackwell, J. —I am of the same 
opinion. The lessor’s covenant, with 
which we are concerned, seams to me 
plainly and unambiguously to impose 
upon the lessor as between himself and 
the lessee the obligation to pay all exist¬ 
ing and future rates and taxes, charges 
and outgoings whatsoever for the time 
being payable in respect of the said pre¬ 
mises except as therein provided. 

Mr. Manekshah has invited us to con¬ 
strue this covenant as imposing upon the 
lessor the obligation to pay only such 
rates and taxes as by the existing law 
would be payable by him apart from any 
right to recover from the lessee. In my 
■opinion, it is not reasonable to construe 
"this covenant in the sense contended for 
by Mr. Manekshah. Both the parties 
■entering into this lease must be pre¬ 
sumed to have known the law. They must 
be presumed to have known that by 
wirtue of S. 147 of the City of Bombay 
Municipal Act of 1888, the lessor would 
have been entitled to receive from his 
tenant any excess assessment if the rate¬ 
able value of the premises exceeded the 
amount of rent payable in respect there¬ 
of. There is, it is true, no reference to 
■S. 117 in the covenant, but the words 
used are, in my opinion, as wide as they 
could possibly be with a view to impos¬ 
ing upon the lessor the existing and 
future rates and taxes, charges and out¬ 
goings whatsoever and thereby excluding 
the operation of S. 147. In my opinion, 
it is competent for a lessor to contract 
himself out of S. 147, and I think that 
the words used here clearly and unambi¬ 
guously show an intention on the part 
of the parties to contract out of the sta¬ 
tutory provision. 

The present case appears to me to be 
almost on all fours with the decision in 
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Salaman v. Holforcl (2), where the words 
of the covenant were very near to the 
words in the covenant which we have 
to construe. 

Mr. Manekshah has relied on the case 
of V. Home (1). The learned 

Master of the Rolls in Salaman v. Hol- 
forrJ (2) has clearly pointed out the dis¬ 
tinction between that class of case and 
the case before us now. I respectfully 
agree with his opinion. 

Mr. Manekshah also relied upon the 
English land-tax cases. In my opinion, 
they have no application whatever to the 
case which is before us. Lord Justice 
Fletcher Moultom, in the course ot his 
judgment in Salaman v. Ilolford (2) said 
as follows (p. 607) ; 

“I do not think th^t the .question as to whe¬ 
ther persons bear more or less of the burden 
whether they are in the favourable position of 
receiving revenue without hearing iheir share 
of burden ought to inftuencc us in construing 
a clear covenant.” 

In my opinion, the covenant, in this 
case, is clear, and although the raising 
of this assessment undoubtedly imposed 
a much higher burden upon the lessor, 
in my judgment that ought not to affect 
the question at all, if the words of the 
covenant are, as I hold them to be, plain 
and unambiguous. 

As regax’ds the question of the costs of 
the suit, in my opinion, the plaintiffs on 
the finding of the learned Judge which 
has not been questioned, that the costs 
of the lease were payable by the parties 
half and half, ought to have accepted the 
cheque which was tendered by the defen¬ 
dants. Having regard to the opinion 
which we have formed on the other part 
of the case the plea of tender succeeds, 
the plaintiffs not having objected to the 
cheque as such but only to the amount 
thereof. Accordingly the plaintiffs’ case 
entirely fails and it should, in my opin¬ 
ion, be dismissed with costs. There are 
however the issues which the learned 
Chief Just ice has referred to, viz. issues 3 
and 4, which were unnecessarily raised 
by the defendants and in regard to which 
they should, in my opinion, bear the 
costs. 

I agree with the learned Chief Justice 
that this appeal must be allowed. 

K.n./r,K. Appeal alloiced. 
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I-'!’ M'MONT. C. J. AND B.L.VrKWKLB, J. 

Sn/lt’mn>} Jlnji .1///^’^*/ Oomo — Dofon- 
jlant -Ap^'ellant.. 

V. 

^uii — I'lain 111 I —Responilent. 

On^inil C-ivil Jni i^ilic! ion Appeal No. 
2'i ot J)ec!(^n(l on /iOih Poptomber 

i9:;0, fro- i ilocreo in Suit No. :i23 arul 
VOTH o{ 

(n l Bombay Ci!y MunicJi al Act (IS88), S. 147 
Landlord coj»Jrocling to cay ail rates and 
taacs is bound to pay whole including In¬ 
creased assessment. 

If till*'fi'Voi;.)lit of till' Iviullord is to [ny nil 
r.itiH.iiui ixes in f<-riris ,-leir om-Mi'h to c-ovnr 
fiiiUio ninl t IaC.'. ibi’P. l)jc effect of ibceo- 

M.i.iiif is lint the I’.ndlord li is contracted 
};i::.:'r!f oMt of t'go tnovir.ion? of S. l ^T, ho is 
hunil'io p.i;, flic wliolooftho r Acs ami taxes 
irn Iii'iing tiie inr-rensixl nssossnient : .1. I. /». 

I'.i.ll y.Vo,/. H.;, Foil. [V 11-2 0 1] 

(b) Lease — Construction. 

riic uoims “in rcSj'OiH. uf tlie ?lrnriure; sfaml- 
iii;-! on tba land" in tl;e covenant do not moan 
“sfincMi.os now slindln,:; on llio land” ns ihoro 
»;■! no toiiou to reid llio word “now” in tlial I'o- 
Mnianf. 'I'lio nitnr:il n canifig of the words is 
in of the strn. t»nos oji the land at tlio 

time when the tax liccomos pivaMe, and that 
there is nothiny in the i*«'SL of the lei=o to con¬ 
trol that incaniiif'. [I’ I2d 0 l] 

('oUnulu aixl Din'^}: }h Miilla —I'of Ap- 
p'cllant. 

Kti!!(ja and MauA'shiih — for 

Jiesj omlent. 

Beaumont, C. J. — Till.-; raison 

tho f]uosti(m wliotlier tin* Inidlord is 
liabhi iindfM' a cdvonant in le.isfi l.o ) ay 
excess tax boc.iuso ol an increase in (fto 
assossinont after l.ho date of the lease. 
We bad a situilar point l)olore us last 
Aveek, [sfU'iil v. .!/'(/(l), and wo then 
decided that if tho covenant of (ho land¬ 
lord is to ]iay ail rates and (axes in terms 
clear onout'h to cover future rates and 
itaxos, then tho olToct of tho covenant is 
that tho landlord has contracted himself 
out of tlio provisions of S. l-t?, City of 
Bombay Municipal Act, and ho is bound 
to ]>ay th(3 wliole of tho rates and taxes 
Inchiding tho increased assessment. 

Tho learned .Advocato-Genoral in tliat 
case appeared for tho successful partv. 
Ho does not dispute that that decision is 
bindinj* upon us, hut ho says that it is 
distinguishable on two grounds. Ho says, 
first of all, that tho covenant hero is not 
in the same terms, and is not so strong 
againSw the los-or, as tlio covenant in 
(hat case, and ho says, secondly, (hat in 
tluxi' case the increased assessment was 
(1) 1931 Dorn. US. 


not duo to any physical alteration in tho 
promises, whereas in thi.s case tho lease 
is a building lease, and (ho increased as- 
sossmant is duo to tho additional build¬ 
ing v/blch h:iB been erected. 

I do not think there is any force in 
those distinctions. It seems to me that 
the covenant here is a snriiciontly clear 
covenant hy the landlord to pay all 
future rates, taxes and assessmenls, and 
:is matler of construction is sulliciently 
clear to cover the building for tho time 
l)oing on tlio land and tlio fact that tho 
lease contemplates that a now building 
will bo erected, seems to mo rather to 
show t'nat the landlor<Vs covenant was 
intended to include this new building, 
tlva!i the reverse, t think tho real point 
is whotlier there is anv distinction bet- 

ft 

ween this case and tho previous case on 
tlio wording of tdic covenant. 

Tho provisions of tho lease hero pro¬ 
vide, in tho first instance, that the lessee 
will jiay the water-rate and that coven¬ 
ant as to water-rate is imposed in res|iecb 
of any building or structure for the tiriio 
hoing standing on tho land or any part 
thereof, so that in tliat covenant you get 
an ox]iress reference to any huilding or 
structure for tho time lieing on tho land. 
Then you got amongst tlio lessee’s co»* 

venants in Cl. (f) a covenant : 

“ l\> vi'.iair or imu-so to t o ropiiroil, niter or 
ciuso to Ivi nltorotl, l)io bungalow and other 
stiuotnres now standing on ilio doini.«ed pro- 
iniKO'," 

SO tliat you got in that covenant a ro- 
foronco to tlio structures now standing 
on Die demised promises. Thou you get 
amongst tho lessee’s covenants in Cl. (i) 
a covenant not to assign, underlet, mort¬ 
gage, or part witli tho domised premises 
or tlio buildings standing thereon. So 
that in that covenant you do not get tho 
words ‘ standing thoreon’’ qualiliod either 
by tho words “for tho time being” or by 
tho word “now," but it is iiuito clear in 
that clause that the buildings standing" 
thereon must bo tho buildings for the tiino 
being standing thoreon. Then when you 
come to tho lessor's covenants, tb»e mate¬ 
rial ono wliioli wo have to deal with is. 
oxju'ossod in those tornis : 

‘chat tho lessor will pviv and discharge all 
rates and taxes and assossinonts except water- 
tax now or hcro\ftor pnyablo in TCsgoet of the 
struoturos standing on tho land hereby do- 
niisod,'* 

Cloarly all futuro taxes are included in 
that covonant. Tho only quostiou is- 
whother words: 
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“in respect of the strr.ctnre^ stindin;; on the 
land'’ 

mean ‘‘structures now standin.:^ on the 
land” or 


“sLructi’rcs for the time 
land.” 


using si niding on the 


The learned Advocate-General says 
ithafc tliey niexn “struct.ures now stand- 
|ing on the land. ’ I do not see any rea- 
'Bon for readiiifi in the word ‘now” in 
jthat covenant. T think the natural 
imeaning of the words is in respect of the 
'structures on the land at the timo when 
[the tax becomes payable, and tliat there 
jis nothing in the rest of the lease to con¬ 
trol that meaning. In my view tiiat is 
the proper meaning to he put upon the 
covenant. 

I think therefore that this case is co¬ 
vered by the decision whicli we gave in 
the former case and that the appeal must 
bo allowed with costs throughout. 

Kupoes 400 deposited to be applied to¬ 
wards the plaintiff’s costs. 

k.n./r.k, Apjieal oJlojcel. 
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Beaumont, C. J., and Blackwell, J. 

In re Industrial Bank of Westeni 
India, Ltd, and others. 

Original Civil Jurisdiction Appeal 
No. 12 of 1930, Decided on 16th Septem¬ 
ber 1930, from order in Insolveney 
Petn. No. 81 of 1922. 

Contract Act. S. 63—If debt is released, 
at third parties’ instance, still promisor or 
his assignee can take advantage of release, 
although not a party to the action. 

M's firm was adjudicated insolvent in 19‘2-2. 
The firm had borrowed a large sum of money 
from a bank in 1921 and given to the bank 
nine hundi.s of the aggregate value of 
Es. 2,50,000 drawn by the firm of H and ac¬ 
cepted and endorsed by the laticr firm. In 1921, 
the bank filed a suit against the members of the 
joint family firm of 21 to recover the amount 
due under tho hundis either on the ground 
that the joint family firm was a partner in the 

insolvent firm or on the ground that it accep- 

hundis in due course of business. The 
uacial Assignee was not made a party to the 
suit. The defendants other than'defendant 1 
^. denied that tho joint family was a partner 

in the insolvent firm, and stated that H per¬ 
sonally was a partner therein, and that bo 
as such partner had accepted tho hundis, and 
therefore the joint family was not liable. The 
suit ended in a consent decree, which awarded 

the hank s claim against the defendant to the 
extent of Rs. 1,05 000. The bank next applied 
to the Otbcial Assignee for recognition of the 
remainder cf' their claim, viz. Es 2 47 056, 
The Otficial Assignee rejected the claim. ’ ’ 

Meld, that the effect of S, 63 was not only 
to enable a promisee to release a debt at the 
instance of a third p.arty, but also to enable the 


promisor whose debt- bad bec.i lelcased nt tbs 
instniice of a third parly (o take advantage cf 
th.it redea'^e, and so it was open fo the nfficial 
Assignee tu t.ike advantage of the icle-i.se, al¬ 
though ho was not a party to the action. 

[P 124 C 2] 

J, -Y. 'Ihal'iir paid P. B. M^acJilia —for 


Appellants. 

Kn(}i7icer and Jamshed Kaiifja for 
Ofjictal Assi(jnee —lor Respondents. 

Beaumont, C. J.— This is an appeal 
from an order of Rangnokar. J., con- 
brming a decision of tdie Olliciai Assig- 
neo wliicli rejootod a proof of claim of 
the Industrial Bank of AVestern India 
Ijtd., in the insolvency of tdie firm of 
Alanchand AValcband a' Co. The appel¬ 
lant bank put in a claim in tlie insol¬ 
vency for a sum of Rs. 2.47,656-1-11, 
The insolvency commenced in 1922. The 
debt due from the insolvents was in part 
secured by certain hundis whieli had 
been drawn by the insolvent firm in 
favour of the appellant bank and had 
been accepted by Havihhai Devkavan 
Co. Haribhai Devkaran were a joint 
Hin u firm, and it had been alleged at 
one time, but it has not been proved, 
that that firm was a partner in tiie in¬ 
solvent firm of Manchand AValchand k 
Co. It is quite clear that the first mem¬ 
ber of the family firm of Haribhai Dev¬ 
karan, namely Hirachand Rarnchand 
was a partner in the firm of Manchancl 
Walchand Co., but it is alleged that 
the family firm was not a partner. Tho 
family firm was also alleged to be liable 
on the hundis and in 1924 the appellant 
bank, filed a suit No. 2253 of 1924, against 
7 defendants who wore the memhers of 
this joint family firm of Haribhai Dev- 
kar-xn. The plaint sliowed that the claim 
w’as made against 7 defendants either as 
members of the firm of Haribhai Dev¬ 
karan and on tho footing that that firm 
was a partner in the firm of ivranchand 
AValchand k Co., or, alternatively on the 
hundis which had been accepted by 
Haribhai Devkaran. That suit in due 
course came on for trial, and a consent 
decree was made, and the question 
with which we have to deal really 
turns on construction of that de¬ 
cree. By the decree, which was ap¬ 
proved by the Court on behalf of the 
minor defendants, it was ordered that 
defendants 1, 2, 4 and 7 personally and 
defendants 3 and 6 to the extent of their 
interest in the properties belonging to the 
family of Haribhai Devkaran do pay to 
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the ])hiintirfs tlie sum of Bs. l.Oo.OOO ; 
<and tlion it was provided as follows : 


'•'1 
I *' 

j • • 


l'ouii I v iii< 1 with S'K'h consp.nt doth 
do :] iro ch it :\<5 hetwcoo (he |)ii tios to the suit 
and >ive as iforosiid the ^>IaiiitilTs liave no 
lon,a !• anv cl lim inoiiand Walclrind 

an) (’ll, or its assets or agtinst tlie nicnhcrs 
nr ass<!t.s'if tlic f.iniilv of ll iri!))i:ii Devkar.in 
or aoii'isl anv pirtiier or aileced pirtner in the 
firm of /.riiichiinl Wilchind and Co. or of 
IfitiMiai Dev!;,Iran. .\nd this Court liv and 
wji-i siirdi eonsent dotii fiirHier deal ire tint as 
hetween the [larlios to tlie suit, defend ints 2, 
-h d, d and 7 ’ (their names hoin;t j^iven) 

“ will he entitled to puticinile in the distrihu- 
tion of tlie assets of ^rinr-hand Walcliand and 
Co. hv tiie (diTiei 1 1 Assienco of nonihiv in the 
Insolvoncv [>rocoedin<is Xo. 81 of PJ2i on the 
footin” of their hcini^ creditors of Mincliind 
Walchitid and Co. for Ks. 1,0’),00').’' 

Tho contention of the Advocate-rianeral 
on behalf of the OlVicial .Assignee is that 
that decree amounts to an assignment of 
jiart of the apf)sllant hank’s debt atnoun- 
ting to Us. l,()o 000, and a release of the 
. e 11 ft is not reilly necessary 

to decide in this case whether the decree 
atnonnts to an assignment of a part of 
the debt. That is a matter which can he 
dealt witii in the insolvency of Manohand 
^Valchand it Co. I may observe in j)asS' 
ingthit if tho Advocatc-Cenerars con¬ 
tention is correct, it looks rather as if 
tho oiloct of tho decree was to benefit the 
outsiile creditors, inasmuch as it would 
sulrstitute a debt of Us. L,On,000 for a 
much larger debt of the hank, and con¬ 
sequently a smaller dividend would bo 
payable than otherwise would have been 
tho case in rost)oct of the bank’s debt. 
But we have to (leal with the question as 
to whether the decree does amount to a 
release of tho a[)pollant hank's debt. 

Mr. 'L'liakor says in tho first place that 
tho Ohicial .Vsiignoo, who was not a 
party to the action, cannot take advan¬ 
tage of tho release oven if the order 
amounts to a release. I think that if 
we were dealing with the case under 
Bnglish law, that would he so, because 
it is quite clear that in English law a 
contract between .1 and Ji for the honofit 
of C, cannot bo enforced by 6’; it is ‘res 
inter alios acta.’ J5ut wo are not dealing* 
with tlie matter under Englisli law hut 
under Indian law, and it seems to me 
tint tho oiloct of B. G:J, Contract Act, 
whicli provides that 

“evorv promiseo imiy dispense w-ilh or vomit 
vhoili or 111 |.art. tbe porformxive o[ Iho pro¬ 
mise m.ide to liim, or may o\ton \ the time for 
suc-h porformnnee, or may accept instead of it 
au> satisfaction which he thinks fit ** 


is not only to enable a promisee to re¬ 
lease a debt at the instance of a third 
party, but also to enable the promisor— 
whoso debt had been released at the in¬ 
stance of a third party — to take advan¬ 
tage of that release. That that was the 
intention of the Act seems to be shown 
by Illiis. 3 which says: 

“.-1 owes Ti Ks. 5000. 0 pay.s to B Ks. 1000, 

and B accepts them, in satisfaction of hi.s claim 
on A. rhis payment is a discharge of the 
wiiolo claim." 

That seems to recognize the intention 
of the framers of tho Act that the release 
need not necessarily be made in favour 
of the person liable. S. -11 of tho .Act 
carries out the same idea, because it pro¬ 
vides that 

“when a promisee accepts performance of the 
promise from a third person, ho cannot after¬ 
wards enforce it against tho promisor." 

So that, it is, I think, clear that the 
Contract .Vet materially alters the provi¬ 
sions of English law as to accord and 
satisfaction and as to tho riglit of a 
third party to take advantage of a re¬ 
lease made for his bonetit. I think there¬ 
fore that in tho case of this order, if the 
debt is released, it is open to the OlVicial 
Assignee to take advantage of tho release, 
although lie was not a party to the action. 

Then Mr. TIvakor says that the words 
of tho decree do not amount to an abso¬ 
lute release because of tlie words, “as 
between the parties to the suit," The 
declaration is that as between the parties 
to tlie suit, the plaintitYs have no longer 
any claim against Manchand Walchand 
it Co. or its assets. I think myself tiiat 
the words “as between the parties to the 
suit” do not really carry the matter fur¬ 
ther. The parties to the suit included 
one who was himself a member of the in¬ 
solvent firm, and, although he was not 
sued in that capacity, undoubtedly a 
release in his favour must operate in his 
favour in every capacity. So that there 
is a release against one of tho partners 
and the whole of the assets, and the 
release is expressed to bo (or the benefit 
of that partner and certain other per¬ 
sons. In those circumstances, I do not 
see how you can have any debt loft. I 
rather doubt if you can over have a debt 
alive for the benefit of some persons, but 
dead as to others; but however that may 
bo. having regard to the fact that the 
release in this case is in favour of one 
of the mombors of the insolvent firm, and 
certain other persons who are alleged to 


N 


1931 Shivji V. Eamjimal 

be members, I think that it operates as 
an absolute release in favour of the ^Yhole 
firm, and I therefore think that this ap¬ 
peal should be dismissed with costs. 

Blackwell, J. — I agree and have 
nothing to add. 

k.n./h.k. Appeal dismissed, 
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Beaumont, C. J., and Blacicwell. J. 

Shivji Poojija Kothari and others —Ap¬ 
pellants. 

V. 

Eamjimal Bahulal and —Res¬ 

pondents. 

Original Civil Jurisdiction Appeal 
No. 3 of 1930, Decided on 12th Sep¬ 
tember 1930, from judgment of Mirza, J. 

(a) Practice—Procedurs—Parties not fol¬ 
lowing rules must take consequences. 

The rules of procedure are made in the long 
run for the convenience and benefit of litigants. 
Occasionilly e.'tpense and dela}* mav be in¬ 
volved in complying with the rules, biit if the 
parties do not'comply with the rules, thev must 
take the consequences. [P l‘i .5 C 2] 

(b) Arbitration—Rules of Marwari Chamber 
of Commerce, R. 21—Vice-Chairman, unless 
specially empowered by Ch^airman, cannot 
extend time for making award. 

Rule 21 provides that arbitrators shall make 
their award within fifteen days of their appoint¬ 
ment or within such time as the Chairman of 
the Chamber may extend upon the request of 
the-arbitrators, either at the time of appoint¬ 
ment or subsequeiu thereto. Under this rule 
Chairman alone can extend time. 

Where the evidence was that in the absence 
of the Chairman from Bombay, the Vice-Chair¬ 
man granted extension of time to arbitrators 
for filing the award, but there was no evidence 
that^ the Chairman had appointed the Vice- 
Chairman to act for him, the order of the Vice- 
Chairman granting extension of time to arbi¬ 
trators filing the award was a nullity and the 
award was out of time, [P i2G C 2] 

(c) Bombay High Court Rules (Original 
aidej, K. 373 —Court cannot extend time 
without an express application and due 
notice to other party—Arbitration Act. 

Although under the Arbisration Act, Court 
has power to extend the time after award has 
been made, it can only do so on a substantive 
app ication made to it and after notice of that 
application has been served on the other side 

4 fi application: 

ftb Cal. 1059, Ref, [P126 C 1] 

(d) Letters Patent (Bombay), Cl. 15-Order 
dismissing petition to set aside award is 
appealable. 

An order of the Judge, dismissing the petition 
to set aside an award, is a judgment within the 
meaning of Cl. 15 and is therefore appealable. 

X 7 , ^ [P128 G 1] 

Jamslied Kanga —for Appellants. 

Coltman —for Respondents. 

Beaumont, C, J, This is an appeal 
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from the judgment of Mirza,T. The matter 
has got into a considerable state of con¬ 
fusion owing to the parties not having 
complied with the rules as to procedure. 
The rules of [irocedure are made in the 
long run for the convenience and benefit 
of litigants. Occasionally expense and 
delay may be involved in complying 
with the rules, but if .the parties do not 
comply with the rules, they must takei 
the consequences. 

The material facts are these : The 
appellants and respondents are both 
members of the Marwari Chamber of 
Commerce and as such they are bound- 
under the rules to submit all disputes 
between them to arbitration. They had 
a dispute, and the matter was referred 
to the arbitration of two arbitrators 
The arbitrators were unable to make 
their award within the fiften days re¬ 
quired under the rules, and they applied 
to the Chairman on Ibth January 1920 ; 
to extend the time. The time was in 
fact extended by the Vice-Chairman. 
On 27th January there was a further 
application to the Chairman to extend 
the time, and again an extension was 
given by the Vice-Chairman. On 1 st 
February within the time, they made an 
award. On 2 nd August the award was, 
filed in Court under the Indian Arbitra¬ 
tion Act, and on the 16th notice wasi 
gived to the appellants of the filing. On 
26th ^ August the appellants presented a 
petition to set aside the award, that 
petition being based mainly on the ground 
that there was in fact no dispute which 

was properly referable to the arbitrator 

and they did not take the point in the 
petition that the time had been ex¬ 
tended by the Chairman, and therefore 
the award was out of time and on its. 
face bad. On 7th October, however, the 
appellants’ solicitors wrote a letter to 
the respondents’ solicitors in which in 
the last paragraph they gave notice that 
their clients would, at the hearing of the 
petition, contend that the award was 
bad as having been made after the time 
limited for the same under the by-law of 
the Marwari Chamber of Commerce Ltd., 
and that the arbitrators were functus 
officio on the expiry of 15 days from the 
date of their appointment. Then they 
say; 

“ If necessary, we shall apply (o Court for 
the amendment of the petition so as to include- 
such ground therein.” 
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lii ! U‘i. t'i'.v jut riot aj*i'iv' ^o (.’oni t foi 
the i oooi tin-. !i t ot the anh tn.it 

w;!' lire, !ire,;'i’,ai'ity. Ttjo rr'spon- 
deni'' li 1 ii<-! iMply to thii loM-o', Irnt on 
the no t (hiy iho niiMiU’ on tor 

tioiriii'.;. 't’l.j ;i. 'I'.i'eetion ww -i\OM Ihmfc 
it sh( :.M •;! Lril over lo tli) iollowin^ 
ihi-;-h.iy. i\'-jiun<l'‘n's lo inrnish ;i co]»y 
o! .i,!i 1'.wt. li;\' M'i'.iii (VI ‘he it ii I'-lxy. 
'7’liai 'ri:jr-;ly Iv itks jis it lii ' re^pon tents 
^veve askiny io pn! in in a iil.ivil In ins- 
wer 10 ih.) point iMisei] in (he letter writ- 
tcii lo tiiem on tiie I'revlons 7ay. Tiieinit- 
tor was ayiin adiowm -l oti lotli Octoher 
until IHth Nov.nnher :i»vl on KUh Novorn- 
ber tiie respon leni s pnt in in ahid.ivil l»y 
the Seci’Jtary f'f the Mirwari Clhaniher of 
Coirnnercc stal ini’(hj\i t ho Viee-Chainnaii 
h;i(l yiven an extension of t iino hecanso 
the C hairman was absent from iVenhay. 
The h'aJter tlion canH3 on foi- heiriny on 
ft^th November, and comisel for tlio res¬ 
pondent s ap|iirent ly asked the Court it¬ 
self to extend tbo time, if in I'lct the 
award w;i,s out ot tinio and tlioordorof 
the lo.ii ned dud;*o w is; 

t 'I'^i onlaiiiw thf* tini'* for iii ikia^; tli-' a\v,.rd 
till Isl flay i)f J-o!)rii VI' pj)'.p 1 ,1.> fiinInn- 

or'l-'r (n:if. tiio no ana il is hcr-.'i"'' dis- 

hiis-v'].'* 

Now. there was ni' substantive appli¬ 
cation to the leirn.il .ludgo to extend the 
iinic. and tho apiiollants .siy ilut they 
wore taken by snrpris-_*. 

Iiiiio of Iho rules of this Court 
■l>rovidos that all applications und<>r tbo 
Arliitration \ci, olhor than undor k'. 19, 

■ Rhall 1)0 in ub; by petition oxcopt as 
thoroinliter otliorwiso provided; and 
K. .17/ provides that every petition ora 
:Copy theroot shall specify Iho jiorsons 
atToctod Ihoroby, and upon wliom notice 
has to bo served as thoroinaftor provided. 
Thon H. d7S provides for the service of 
tlio not ice cn persons spociiiod in tho 
petition. In my view if an application 
was to be made to tlie learned Judge (o 
extend the time for making the award, 

as tbo application was long 
after tho award had in fact boon made, 
thoio ought to have boon a substanlivo 
application by potilion which should have 
een served on tho other side, and the 
iniUter could Mien have boon argued. 

Tho contentions put forward by tho ros- 
pondonts arc. first of all, that the appel¬ 
lants aro not in a position to comidain 
of irrogularity in tho respondents not 
having applied for tho o.xtonsion of time 
by petition, hecaiise they thoiusolvos had 


not taken the point that the award was 
out of tirno in Mioir own petition, but had 
only dono so in the letter of 7tli October 
1‘)'29. i>'it J tilin': tliit tii3 respondents 
In 1 waived tint ohiection by themselves 
putting in an allidavit ii3 answer to tliat 
pirticulir point, and I tliink that in face 
of that conducl it is not now open to 
them to object that I ho jioint ought to 
hive hojn ram >d in tlio petition and not 
by a letter. Thu jioint was in fact raised 
and tliey wore given notice of it. 

Then it is sxi I that tiiere is in sub- 
Si inco nothing in the jioint because as a 
rnittor of lie! the Vioj-Chainnan had 
power to extend tho time in tho absence 
of t!io Chairniin. \\ e have not got a 
copy of all tbo rules of the Tilarwari 
C!i .imber of Commerce before ns, and I 
do not jiropbso to express any opinion as 
to their exact moaning. K. ill iirovidos' 
that the arbitrator.s shall make tlioir 
award wlMiin lo days of their appoint¬ 
ment or within sucli time as the Chair 
m-in ol the Chamhor may oxtend upon 
Mio ro(pio?it of Mio arbitrators, oltlior at 
the lime of a)>poinlment orsubsoguont 
thereto. And 11. 7 [irovidos for the ap¬ 
point meiit ot a Ghiirnan and a Vice- 
Chairman before Ihj ordinary general 
meeiing, and directs tiio n to take 
ch irge of thoir respective olVices. It may 
ho tliat the Cliairman his power in ease 
01 absence or illness or for some other 
roison 1 o appoint the \ ice Cbairman to 
act tor him. I express no opinion on 
that. !>ut tliero is no evidenc-e iiore that 
the Chairman did apjvoint the Vico Chair- 
nian to act. Tiie only ovidonea is that 
tho Chairman was absent from Bombay, 
It seems to me quite clear that under 
Iv. ‘21 it is for the Chairman to act and 
the \ ice-Chairni’in could at tho most onlyl 
act as tho Chairman’s deputy. In rayl 
opinion, tho Vice-Chairman was not on-' 
tilled to oxtend tho time, as he did, and, 
I, thoroforo, think that tho award was 
out ol time, and that the dofeet could; 
only bo cured as the loxrned .ludgej 
thouglit. by the Court extending tho time.* 

It is, r ttiink, established by the case, 
to wiiich the leirnod Advoeite-Uene- 
ralreforrod: .hjniu i v. Nath- 

viti^l Co (l), that the Court has 
power under tho Indian Arbitration 
Act to extend tlie time after the award 
has been made. But. as I have already 
!^id, i tliink that the learned .Tudga in 

(i) [iDii'j AO Orti I.~lk Ois; 
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e>: 0 rcising that power ought to havo 
required a substantive application to bo 
made under K. 373. and that notice of 
that application snould have been served 
on the other side. 

It is also contended by Mr. Coltman 
that an order .extending time for making 
an award is not appeilable. Bat in my 
view, it is quite clear that an order of 
this sort, which lirst of all extends the 
time lor making the award, and tlien dis¬ 
misses the petition to set aside the award 
is clearly appealable. ]for these reasons 

[ think that this appeal must be allowed 
with costs. 

We are not prepared on the materials 
bofore us to make any order on the peti¬ 
tion to set aside the award. I think the 
matter will have to go back to the 
learned Judge and the respondents will 
have liberty to raise by petition or other¬ 
wise as they may be advised within three 
weeks the question whether the time 
should bo extended by the Court and the 

two petitions will have to be heard to¬ 
gether. 

Blackwell, J. —Mr. Coltman has con¬ 
tended that wo ought to disregard that 
part of the Judge’s order which enlarges 
the period for making the award, and 
ought to deal with this appeal on the 
merits of the petition. His argument 
on that point is that the original petition 
med by the present appellants made no 
mention of the fact that at the hearing 
the petntioners would contoud that the 
award was bad upon the ground that the 
time for making it had not bean extended 
by the proper authority, namely the 
Chairman of the Marwari Chamber of 
Commsrce. In my opinion there is no 
substance in this argument inasmuch as 
there was a petition before the Court as 
required by E. 373 of the Pligh Court 
Eules and notica of the further applica- 

attorn« !u respondents' 

attorneys hy the ^appellant's attorneys' 

etter of 7 h October 1929. In that letter 

the appellants attorneys expressly in- 

formed the respondents' attorneys that 

they would apply to the Court for the 
amendment of the petition so as to include 
the new point if necessary. Upon the 

tXn h°^tr* objection was 

respondents to the course 
suggested by the appellants' attorneys. 
On the contrary when the matter came 

before the Court on 8th October . 1929 , 

the matter was ordered to stand over in 
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order tuat the respoudents might furnish 
a copy of their ahidavife by noon Saturday 
next. Tliey did in fict die an affidavii; 
of the Secretary of ihe Chamber on I6th 
November lOdy in which they contended 
tliat thh time was properly e.xtended by 
the Vice-Chairman, that is to ^ay, by that 
adidavit they were meeting the very point 
as to the raising of which notice liad been 
gii-en. In those circumstances, I do not 
hhuix that it lies in tlie mouth cf tlio 

respondents to contend that the matter 

had not been properi,'.- raised on the peti¬ 
tion which was before the Court. 

Then comes tiie (luestiou w.hcther that 
being the position, the respondents were 
entitled themselves to ask the Judge to 
enlarge the time under S. 12, Arbitration 
Act. In my opinion it was not open to 
the Judge having regard to R.. 373 of the 
High Court Rules, to accede to the 
oral application made by tiie respon- 
dents at the hearing of tlie appel- 
lants' petition. He ought if he had 
thought that the respondents should 
have an opportunity of making an appli- 
cation, to have granted them an adjourn- 
ment to enable them to raise the matter 
in a proper form hy petition which would 
be duly served upon the other side. 
Instead of adopting that course, the 
learned Judge de.alt- with the matter there 
and then and refused an application by 
the petitioners’ counsel for an adjourn¬ 
ment to show cause why lime should not 
be extended. In my opinion even assum¬ 
ing that the learned Judge could have 
dealt with the matter in the absence 
of a petition inthat bahalfby the respon¬ 
dents, the petitioners ought to have had 
an opportunity of placing on affidavit 
such facts as they deemed necessary to 
enable the Judge to exercise his discre- 
^on on the point of extension of time, 
ihey have had no such opportunity, and 

from the fact that in my 
opinion a petition by the respondents was 
necessary, I should have thought it neces¬ 
sary to send the matter back to the 
learned Judge on that ground alone, 
namely, that the petitioners had had no 
opportunity of meeting the point. 

The Judge’s order not merely enlarged 
the time, but dismissed the petition. ° If 
time was not enlarged, it was open to the 
petitioners to contend that the award 
was a nullity. In my judgment, the 
enlargement of time by itself aliectod the 
petitioners right to contend that the 
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award was a nullity. Be that as it may 
the learnGtl -Tud^e went on to dismiss the 
jietition. Tliat clearly atfected a right 
of the iiotitioners. the elfect of the order 
being that the award was treated as 
binding n]on them. In my opinion 
thei'elore the .ludgc s order is a ‘‘judgment’ 
witliinthe meatiing.of Cl. 15, Letters 
Patent, and is appealable. 

Accordingly T agree with the order 
suggested by the leirned Chief Justice, 
namely, that this appeal should be allowed 
with costs with liberty to the present 
appellants, if so advised, to amend their 
petition, and with liberty to the respon¬ 
dents to tile a substantive petition witliin 
three week's dealing with the question of 
the enlargement of time. 

K.N./lJ.K. Order aczordinijhj, 

A. I. R. 1931 Bombay 128 

MtiRriiY, J. 

Sakkarga uda Bnaantjauda Gonnagai 
Judgment-del)tor—Appellant. 

V. 

Bhiniappa llamnappa Piijar and 
others —Bespondents. 


The decision in both Courts turned on 
the point wliether failure to comply with 
the provisions of 0. 21, R. 11, imparted 
to the ai)plication No. 168 of 1921 the 
character of being “not in accordance 
with law” or not. The original Court 
relied on the ruling in Ahdul Ucifi Khayi 
V. Mania Bakhsh (l), while the learned 
District Judge held that the precedent 
applicable was tlio one contained in 
Bnndo V. Narsiiiha (2). Looking at the 
certified copy of tlie apiilication No. 168 
of 1924. which is on the record of this- 
Court, I find tiiat in fact the defect was 
not that the learned Judges have men¬ 
tioned. There was actually no descrip-j 
tion of what was sought to be attached) 
and sold, the reference to it being that,) 
“it was described overleaf,” wliich it was’ 
not. Tlie order made on tliis was, that 
the name of defendant 3 had not been 
lu'operly given and that the property 
was not mentioned, and that the dar- 
khast will be jiroceeded with when these 
defects are cured. On the next day the 
decree-holder jiut in an ai)plication to 
the elTect that ho did not wish to proceed, 
and the darkliast was struck off. It has 
been urged before mo that the objection 
as to the defect under R. 13 has not 
been made in the memo of appeal, but on 
the record there is no doubt that it is 


Second Appeal No. 8 of 1928, Decided 
on 17th April 1930, from decision of 
Extra Asst. Jiulgo, Bolgaum, in Appeal 
No. 52 of 1925. 

Limitation Act (1908), Art. 182—Appli¬ 
cation failing to describe properties as re¬ 
quired by Civil P. C. (1908), O. 21, R. 13. 


An application in execution containing no 
description of what is sought to be attached and 
sold is ono not in acconlimcc with law : 37 


JJom. Disl.’, 37 All. 527. lief. [V 128 C 2] 


It, A. Jahagirday —for Appellant. 
K. J. Kale —for Respondent 5. 


there, and that the application was de¬ 
fective and not in accordance with law. 
Even if we were to assume that the ob-, 
jection was rightly taken under R. 14, it‘ 
seems to me that looking to the provi¬ 
sions of Kr. 11 to 17, the defect, whenj 
pointed out, not having boon remedied 
within the time allowed, the application 
continued to bo ono not in accordance' 
with law. The ruling in Bando v. Nar-\ 
siyiha- (2) appears to have no application 
to the facts of this case. I think the last 
application for execution was time barred 
and that the learned Extra Assistant 


Judgment. — This is an appeal from 
an order made in execution. Tlie decree- 


holder applied in darkliast No. 218 of 
1921, to execute his decree, obtained in 
November 1912, relying on liis immedia¬ 
tely preceding application No. 168 of 
1924, having boon ono made in accordance 


with law, to bring his last application 
time. The original Court rejected t 
application as time barred. Tlie app' 
late Court lield that this was not so, a 


ordered execution to proceed. The ap¬ 
pellant’s appeal is against this order. 


Judge’s decree was wrong. I reverse it 
and direct that the application should be 
dismissed with costs as time barred. The 
respondent will pay all the costs of this 
appeal. 

s.x./u.K. Appeal alloweih 


(1) [10151 37 All. 527=29 I. C. 479. 
(>} [1912] 37 lloiu. 42=17 1. C, 210. 
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Beaxjmoet, C. J. akd 'MuEriiY, J. 

SJiripad RavichanJra Jog anJ oUicr^^ 
—Accused—Applicant s. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. Applns. Nos. 12G and 
412 of 1930, Decided on 2Gth November 
1930, from order of First Class Resident, 
Magistrate, Karad. 

sjc (a) Criminal Law Amendment Act {14 
of 1908), Ss. 16 and 17 — Presumption is that 
citizen will recognize and carry out declara¬ 
tion loyally. 

There can be no justification whatever for 
presuming that because a person was a member 
of an association which was lawful, he re¬ 
mained a member of that association after it 
had been declared unlawful. To make such a 
presumption would bo to ignore both the pre- 
Mimplion of innocence, which is always made 
in a criminal case, and the presumption which 
is made in cases, whether civil or criminal, that 
the people behave rightly and properly. The 
principle is embodied in the juaAim omnia 
praesufiiiiutur rite et solenniter esse acta donee 
probelur in contrariii.in. (All things are pre¬ 
sumed to bo rightly done until the contrary is 
proved). Hence when the Local Government 
declares a particular afsooiation to be nnl.awful 
the Courts must presume that the citizens will 
recognize that declaration, which is made after 
all for their good to preserve the public safety, 
and will loyally carry it out, and th«t they will 
cease absolutely to be members of the associa¬ 
tion declared unlawful, or in any way to act as 
such. ^ [P 130 C1,2] 

(b) Criminal Law Amendment Act (14 
of 1908), S. 17 — There is no obligation on 
person to terminate membership by specific 
act. 

There is nothing in S. 17 of the Act to impose 
apon the members of the association declared 
unlawful the obligation of doing anything spe¬ 
cific to terminite tlieir membership, and the 

• 

language of the section seems inconsistent with 
the idea that any such obligation was intended 
to bo imposed. . [I’lSOG 2] 

(c) Criminal Law Amendment Act (14 of 
1908), Ss. 16 and 17 — Object of Ss, 16 and 
17 enunc ated. 

Towers given by Ss. IG and 17 of the Act are 
not intended to be used so as to make people 
liable to penalties for having been members of 
associations at a time when they w'ereliwful, 
and not unlawful. [p iSl G 1] 

^ (d) Criminal Law Amendment Act (14 
of 1908), Ss. 16 and 17 — Mere receipt of 
letter cannot make man liable as member. 

Merc receipt of a letter after declaration of an 
association as unlawful cannot make a man 
liable as a member. [P 131 G 1] 

G. N. Thakor, B. G, Padhye and J. 
Gharpure —-for Applicants. 

P. B. Shingne-'iox the Crown, 

Beaumont, C. J. — These are three 
cases which have been argued together 

1931 B/17 & 18 


because they have certain features in 
common. Boforence No. 88 of 1930 is a 
reference from the Sessions Judge ot 
Nasik made to us under S. 438, Criminal 
P. C. The other two cases —Applications 
Nos. 412 and 426—arc applications in re¬ 
vision by the accused persons. The fea¬ 
tures which tlie cases have in common 
are these : In all tlic cases the accused 
are charged with being members ot asso¬ 
ciations rendered iinlawlul by a declara¬ 
tion of the Bombay Governn'.enfc notified 
in a Gazette E\traordinary dated 19fch 
August 1930. It is alleged in each case 
that the association of which the accused 
were members w'as one of thoso referred 
to in the schedule to that declaration. 
Each of the accused was prosecuted 
under S. 17 (2), Criminal Law Amend¬ 
ment Act 14 ot 1908, for taking part in 
the management of an unlawful associa¬ 
tion. But in the two revision cases the 
accused were actually sentenced under S. 
17 (1) of that Act. 

Tho first qoo'^t'on which arises in all 
the cases is whetlmr the Crown is bound 
to prove that the accused were members 
of tiio association in iinostioa after it was 
declared unlawful. For tho purposes of 
judgment, I will assume that the ac¬ 
cused were all members of the associa¬ 
tion in question immediately before it 
was declared unlawful. Under S. 16, 
Criminal Law Amendment Act, the Local 
Government is empowered by notification, 
in the odicial Gazette to declare an asso¬ 
ciation unlawful on the grounds therein 
mentioned, which are \n ei'fect that the 
association constitu-es a d vnger to the 
puhlic peace. Under S. 17 (1) it is pro¬ 
vided that whoever is a member of an un^ 
lawful association or takes i)art in meet¬ 
ings of any such asscci ition or contri¬ 
butes or receives or solicits any contri¬ 
bution for the purpose cf any such asso¬ 
ciation or in any svay assists tho opera¬ 
tions of any such association shall 
imnished with imi risonnient for a term 
wliich may extend to six months or with 
fine or with both. 8o that this subsec¬ 
tion deals with the case of a person who 
is a member of an unlawful a^soc'ation 
or acts as such, Sub-S. (2) provides that 
whoever manages or assists in the man- 
ageinent of au unlawful association or 
promotes cr assists in promoting a 
meeting of any such association or 
of any members thereof as such mem¬ 
bers shall be punished with impri- 
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sonment for a term which may ox- 
tend to throe years or witli fine or with 
both. So that this subsection deals 
with the more serious otTonce of manage¬ 
ment of an unlawful association. Under 
the (lohnition clause, S. 15, “unlawful 
association ” includes an association 
which has been doclareltoho unlawful 
by the Tjocal Government under the 
jiowers conferred }jy the Act. Tiiat defi¬ 
nition was no doubt necessary because 
otherwise it miglit have been contenlel 
that once an a-sociation is declared un¬ 
lawful item liave no existence inlaw 
and that it is therefore impossible for any 
one to be recogni/.ed as a member of it in 
a Court of law. That jioint however 
cannot ho raise 1. hocause the unlawful 
association includes an association which 
has lioen declared unlawful. 

Now t he first ]) 0 !nl (ak'on on hahalf of 


the Crown is tliis: Tlie declaration w.as 
pijhlished (I will assume) on iilst .August 
and the accused wore arrested, in the t wo 
revision cases on 22nd August, and in the 
reference case on the 21lh. and it is 
argued (hat if the iiceusol are shown to 
have boon members of the association on 
21st August it must bo presunin 1 that 
tliov remained members on the 22nd and 
2lth. Nodoiilitif no change had t ikon 
l)laco in the stains of the association that 
]'rosum)il ion would ju'operlv ho m ade. 
Hut in all those eases a very material 
change had taken idaco in t he si at us of t he 
association hotwcon 201 h and 22nd August. 
It had boon declare 1 unlawful, and mom- 
horship thenceforth involved criminal 
lial)ilily. It, seems to mo that there can 
ho no justification whatever for prosuin 
ing that hocauso a porsiin was a niomher 
of an association which was lawful, ho 
remained a inomhor of that associat ion 
after it had boon doclarod unlawful. To 
make such a itresumiitiou would in niy 
view bo to ignore both the presumption 
of innocence, wliich is always made in a 
' criminal case, and I ho iu-osnm])tion which 
is made in cases, whether civil or crimi¬ 
nal that people hohavo rightly and pro- 
XiOYly. ’The principle is embodied in the 

rnaxun ovinia praesumiintnr rite ct iinlen- 
niUrc.se „c.la .hncc. prohelur in ro„h:,. 

are pvosnmtul (o ho 
1- ghUy dono until the contrary is proved. 
It. sooins to me that when tlm T.ocal (lov- 

jernmont deohiros a ,nrticnlar association 

tLni'n 'r " in-osumo 

that the citizens will recognize that de¬ 


claration, which is made after all for 
their good, to pr033rv0 the public safety, 
and will loyally carry it out. and that 
they .will cease absolutely to he members 
of the association declared unlawful, or 
in any way to act as such. 

Then the c.ise is put for the Crown in 
a different way, though I think it really 
comes to the same point. It is said that 
if the accused say that they ceased to be 
members of the association after it be¬ 
came unlawful it is for thom to prove 
that fact: they are stating an a'hrmative 
fact, anl tlie burden is upon them to 
prove it, and reliance is placed on S. 103, 
Evidence Act. Apart from the answers 
whicli I have already suggested to the 
arg'Mient put in its first form, I think 
the answer to the argument in its second 

form is that there is no necessity for the 

% 

members of an association declared un¬ 
lawful to take any actiye stou to bring 
their connexion with the association to 
an end. There is no^hing in S. 17. Cri¬ 
minal haw Amend ivjiit Act, to impose' 
uuon the members of the association de-i 
cl ire 1 unlawful the o’digition of doing! 
anything specific to terminate their mem- 
horship, and the languige of the section 
seems to me inconsistent with the idea 
that any such ohligition was intondel to^ 
ho impose 1. 'L'he nermil wav of bringing’ 
an uniiiLau-pontel association to an end 
would bo bv a resolution ]>ass 0 d at a 
general meeting to wind np the associa¬ 
tion. It is <]uite plain th.^t the calling 
ol a mooting for that purpose would in¬ 
fringe the provisions of S. 17 (1). If it 
had been intenlel that so no active stop 
should he t aken to bring the association 
to an end, one wonUd have oxpecte 1 to 
find in S. 17 ju'ovisions saving from ille¬ 
gality meetings callol for the purpose of 
winding up the association and acts done 
with a view to severing connexion with 
such association, hut no such provision- 
are to bo foun I. If a member writes a 
loiter of resignation, ho thereby admits 
that at that mo nont ho is a inombor of 
the unlawful association, and the Secre¬ 
tary who acts upon such letter makes a 
similar admission, and both are liable 
to bo prosocetod. It seems to me that 
what tiie legislature lias done is to rely 
on the general declaration of illegality 
as bringing the association to an end and 
has not ro.inired mombors to taka any 

active step to sever their connexion with 
the liodv. 
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It is argued further that if that view 
.prevails it may be very difficult for the 
Government to procure convictions. But 
.after all the powers conferred hy Ss. 16 
■and 17, Criminal Law Amendment Act 
14 of 1908, appear to have been given to 
the Government to enable them to put 
an end to the activities of bodies consi¬ 
dered to be acting contrary to the public 
safety, and if the result of tlie declara¬ 
tion is that those activities automati- 
rcally cease, then the object of the legis¬ 
lature has been achieved. I do not think 
that the powers given by Ss. 16 and 17 
of the Act were intended to be used so as 
to make people liable to penalties for 
having been members of associations at 
a time when they were lawful, and not 
unlawful. 

On the facts of these three cases, I can 
find no evidence whatever that any of 
these accused in any way acted as mom- 
■bers ot these associations after the date 
when they were declared unlawful. In 
Reference No. 88 of 1930, tlie only evi- 
•dence against tlie accused was that a 
letter was found which had boen written 
to him in his capacity as secretary of the 
association. It appears to me clear, as it 
appeared clear to the Sessions Judge of 
Nasik who made the ro erence, that the 
mere receipt of a letter cannot make a 
man liable as a member. In the two revi* 
sion applications, tliere was no evidence 
at all that the parties acted as rnembers 
■after the declaration. In Revision Appli- 
-cation No. 4VA of 1930, the sb'tetnents of 
the two accused, who were the president 
and the secretary of the Karad Taluka 
Congress Committee, were relied on hy 
the learned Sessions Judge. They did no 
doubt state that they remained as presi¬ 
dent and secretary respectively of the 
association in question until the time of 
their arrest, but when the whole state¬ 
ment is looked at, it is clear that they 
were assarting that they had no notice 
"that the association had been declared 
unlawful and were merely admitting that 
they had not taken any active step to 
sever their connexion with the associa¬ 
tion down to the date of their arrests. 
In Revision Application 426 of 1930 the 
case of the accused was that they had 
not been members or acted as members of 
the association in question since Decem¬ 
ber 1929 when the creed of the National 
Congress was altered. I can find no 
evidence whatever that they acted in any 


way as members of the association after 
it was declared unlawful. 

In that view of the matter it is un¬ 
necessary to decide the other questions 
which were argued It was argued in 
each case that the particular association 
of which the accused were alleged to be 
members was not an association declared 
unlawful by the notification of 2lst 
August 1930 It is unnecessary to decide 
that point but I may say that I was not 
greatly impressed witli those arguments 
and I should probably have held that the 
associations were covered by the decla¬ 
ration. Another point argued was that 
in the two revision applications tho 
charge ought not to have been altered 
from a ch-arge under S. 17 (2) to one 
under S. 17 (l), Criminal Law Amend¬ 
ment Act. It is unnecessary again to 
express an opinion on tlie point. .\s I 
take the view that the Crown have failed 
loestablish their cise agains’t the accused, 
the convictions and sentences in all the 
cases must be quasheJ, and the fines, if 
any, paid sliould be refunded. Order 
accordingly. 

Murphy, J. —We are dealing with 
three cases under S. 17, Act li of 1908, 
and Notifications Nos 3570 and 3571 pub¬ 
lished in a Gazette Extraordinary of 21sb 
August 1930. One is a reference by the 
Sessions Judge of Nasik and the other 
two applications for revision of convic- 
tidns and sentences recorded by a Magis¬ 
trate and modified in ajipeal by the 
Ses-ions dudge of Satara. Several points 
have been argued, but the principal ones 
are common to all three cases. Tlie first 
is whether the associations held to be 
unlawful in the three cases were really 
among the ones notified, and the next, 
whether in fact the persons concerned 
can be held to have continued their mem¬ 
bership of these unlawful associations 
after the date of the notification. The 
first arises owing to the fact that the 
three associations in question are not 
named in the notification. Their names 
are the Yuddha Mandal of Nasik and the 
Taluka Congress Committees of Karad 
and Tasgaon. and if these are to be con¬ 
sidered as within the notifications it 
must be by inference from the general 
language used in its’ preamble, on the 
grounds that the Yuddha Mandal in the 
Nasik case was only a now name for the 
Kayadebhang Mandal of that place, which 
is mentioned in the notification, and that 
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the Taluk^i Coniji'css Coinniitteos were 
branr'ies of iln Conriro^s Com- 

ini< tc 3 of S !.! ir i, 

T ’‘jree with i ivj leirtjed Chief Ju.-.tice 

that irohaljly i woiiM h.xvo foiioh lin-t 
the apt'iicanls on these points, if it had 
boon nonessirv fo anivo a' a docisio!!. 
Blit it is not iH^eessirv to do so for tho 
roforoiico and applications most snccocd 
on another ^ronivl, oven on tlio assninp- 
1 ion that I hoso were three nniawful asso- 
cialifttis. In the Xasik Oise tho convic¬ 
tion wis under S. 17 ('3), Criinlnid Baw 
.\f:inndiiioMi. Ac-, and in tho two S;ilara 
cases the conviulions weroaltoretl to orm 
under S. 17 (I) of tfio Act. But tlio cases 
tiro es-eiit i illy siinilir as there is no 
evidmua^ of in Lnai^mnuuit, after Sllsi. 
August I'ddO, in any ot them, and wnliive 
to co:.sid.*r the facts from 1 ho poiiil of 
vi'.jvv of m'^ndiership. The odinary rule 

idiaf. the I'urdon of provingthoodo- 
lAonts of an offence lies uion (ho i»ro?o- 
eutia:). There is no evidence on this 
]>oiut and .ve have boon asked to ju’esume 

th:it a man wh.o was a rnomhor oi an 
association shice doclanvl unlawful con¬ 
tinues to I'O a mondx'r unless ho can 
show that he has resigned at the date of 
tho notihci'vfion. In ordinary cases an 
association might he declared unlawlul, 
and if its memhers or sonu) of them wore 
to decide to (a)ntiniie associated together 
in defiance of tho notilieation, theio would 
bo somcl hing done in lurtheranco ol its 
aims after the relevant date to sliow its 
continuing G\istenco or momhorsliip and 
those mo i.hers unwilling to continue 
would pro!)ahly have resigned; but there 
is a real dilliculty, whore, as here, the 
arrests of its menihers follow im nodi- 
ately, or as soon as iniy ho. on t.he juib- 
lical ion of tho notili(* it ion for as there 
is no time lor tho persons concerned to 
dissociate tliomsolvos Irom tho associa¬ 
tion which lias liecomo unlawful, so there 

can he no 0|t] oi tnnity for tho prosecution 

to prove continuing moinhorship, and if 

there are to he convictions at all in tlioso 
circumstances they must rest on a i>ro- 
sumption of contimun.o, and though 
noniinally (or lioing, in reality for 
having hoen, a rnomhor of an association 
which h.as since bocomo unlawful. 

Tlio terms of -Vet I t of 1908 do not 
coiuouiplato tins ofToot, and for rolovant 
presumptions wo can only look to Ss. 106 
nnd 114, Bv.donco Act. S. Ill by IHns. (d) 
iiicludos instances of prosinnption of tho 


continuance of a slate of things shown to 
liave h-ojn in existence, and S. 100 shifts 
the bunlen of proof to the person within 
wiiose knowledge any fact osi’ecially is, 
liei'o the disconiinuanco of memliership. 
If t he immodiato effect of the notification 
is interpreted in tliis way, ol)viously all 
memliers of an association notified as 
unlawful are necessarily guilty of an 
olTenno within an impossibly short inter¬ 
val of tho notincition lining ]iul)lished, 
and tlio general presumption of innocence 
is done away with. It is true that the 
ju'ohability is that a person hastily re¬ 
signing, as was tho case of the ju'esident. 
oi tho Tas.gaon Taluka Congress Com- 
mittoo, who did this on 22nd August, 
would perhaps not ho prosecuted l>y the- 
oxecutive, hub Icchuically ho would still 
i'e guilty. I think tint the act of noti¬ 
lieation did not shift tii3 burden of i roof, 
as has boon suggestotl to us. and there 
being no evidence that Ih.o jicrsons con¬ 
cerned continued to ho meinl>ers of the 
associations declared unlawful, tho con¬ 
victions must he sot aside in all three 
prosecutions in respect of all the persona 
concerned. 

V.P./p.K. ConciclioH^ .sei aside. 
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Bkaumont, C. J. and Mumuiv, J. 

]>alJ:ri.shna Anaut Ilirlekar — Aocusol 
—Applicant. 

V. 

Kmperoi —0pposite Party., 

Criminal Rovn. Appln. No. -114 of 1930,. 
Decided on 21st November 1930, fron> 
judgment of 7th Prosy. Magistrate, 
Bombay. 

(a) CriininDl Law Amendment Act 14 of 
IDOSpSs. 16 and 17—Government must not* 
only insert declaration in official Gazette 
but allow reasonable opportunity to'peoir'-ie 
concerned to see Gazette. 

in or lor to prove that an as.^ociation has 
becu docUrod uulaNvlul under the Criiniuxl. 
JjUw Anuudinont Act of 1008, tho tiOvetumonV 
must not oiilv iii.^orl tlio doelarilion in tho 
otloiil (iiizotto, but must publish tho Gurette 
inlhomiuuor usually adopted for publishing, 
such Cia/.cl o, and allow a ro.isouablc opportu* 
nily to people concoruod to seo tho Gazelle, 

CD133 0 2J 

(b Criminal P. C. (1898), S. 342 — Joint 
stotement is illegal and vitiates trial. 

\\ liovo move iliau ouo accused person ato ou 
trial, failure to record statement of ea.'b 
accused person individually is an illegality 
which vitiates tho trial. ' [p 135 0 Ij 
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j¥rt/iaia andA-. Tnipa*—for AppU- nlciting Governaient intenliond to tho 


cant. 

P, P. Shi}i<jnc-—iov tho Grown. 

Beaumont, C. J.—In case II 

accused vvoro convicted under S. 17 (1). 
Criminal Law Amendmenb Act li ot 
1908, v^ith being members of an unlawful 
association. Counsel for the accused in 
this application for revision takes three 
points. Tlio first is that the evidence as 
to the accused being members of an un¬ 
lawful association was wrongly admitted. 
The second point is that the accused had 
no knowledge that the association was an 
unlawful one, and the third point is that 
the Magistrate did nob comply with the 
provisions of S. 342, Criminal P. G., in 
that he took a joint statement from all 
■the accused and did not examine them 
separately. 

With regard to the first point, I am 
satisfied that there is nothing in that. I 
think the police evidence was rightly 
admitted,and that the accused were mem- 
93 ers of the alleged unlawful association. 
The second point involves a considera¬ 
tion of the terms of the Criminal Law 
.-\mendment Act of 1908. S. 16 of that 
Act provides: 

"If tho Local CfOvonimeni iB of opinion that 
.any association interferes or has for its object 
interference with tho administration of the law 
or Nvitli tho maintenance of law and order, or 
■that it constitutes a danger to the public pc icc, 
the Local Government may, by notification in 
the otlicial Gazette, declare such association to 
be nnlciwial,” 

.and then S. 17 provides: 

“(1) Whoever is a member of an unlawful a.s- 
sociaiion, or tikes part in meetings of any such 
••asscciation, or contributes or receives or solicits 
any contribution for the purpose of any such 
-association, &c.” 

•shall be punished as therein provided. 

Now, I can find nothing in the Act 
which makes the proof of knowledge in 
tho accused that the association is un¬ 
lawful a condition ijrecedent to a prose- 
tcution for being a member of such asso¬ 
ciation. Bub where an association here¬ 
tofore lawful is made unlawful, it appears 
to me that the most elomentary princi¬ 
ples of justice and fair play require some 
notice of the illegality to be given to the 
•members of the association so that they 
■may regulate their conduct accordingly. 
1 think that the legislature has provided 
for such notice by making it necessary to 
-notify the declaration of the illegality 
in the official Gazette. The official 
Oazette is the normal means of eommu- 


public. 

The learned Government Picador has 
argued, and I think tb.at the paucity of 
evidence in this case compelled him to 
argue, that all that is required is that tlie 
declaration should appear, that is to 
say, that it should be inserted in the 
Gazette. I do nob t ike that view. The 
word used in S. 10 is ‘‘ notification ” and 
nob ' insertion." '* Notification " is de¬ 
fined in Webster’s Dictionary as 

"Act of notifying ; act of m iking known ; 
an intimation or notice ; esp., act of giving 
oftioial notice or information by words, by writ¬ 
ing, or by other mean.?;" 

SO that the essence of notification is the 
giving of notice, and, in my opinion, tho 
Vv’ovds “ bv notification in the official 
Gazette ’’ moan simply * by giving 
notice in the oHicial Gazette." One 
can illustrate tiie i.'oint under con¬ 
sideration by a simiilo illustration. 
Supposing the Government make a 
declaration that a particular associa¬ 
tion is unlawful and instruct the 
Government printers to print an extra¬ 
ordinary official Gazette containing tb.at 
declaration. Supposing that some change 
in the political situation then take.s 
place, and tho Government alters its 
view. It communicates with its printers 
and finds that the Gazette has been 
[udnted and is ready for publication, but 
that nothing further has been done. 'The 
Government then instructs the printers 
to send ail the copies to tb.e Secretariat, 
ami there they are retained. It seems to 
me tliat in such a case as that it is quite 
plain that the deebiration nnaking the 
association unlawful has not been noti¬ 
fied in the Gazette, and the association 
has not become unlawful. Bub if tho 
Government view is right, then in such 
a case the association has become unlaw¬ 
ful though nobody knows the fact except 
the Government, and anybody may be 
prosecuted for being a member of that 
association without having had any 
opportunity of learning that the associa¬ 
tion has become unlawful. In iny cpi-; 
nion this is not the law, and in order to 
prove that an association has been dec¬ 
lared unlawful under tho Criminal Law 
Amendment Act of 1908, the Government 
must not only insert the declaration in 
the official Gazette, but must publish the 
Gazette in the manner usually adopted 
for publishing such Gazette, and allow al 
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heisonaiilo opportunity to people con- 
cerne] to see tlic Ci.izette. If anyone 
suspects til it an association of which he 
is a m ‘ nher is li!cely to he fleclared un- 
I'l'A'fiil. he cm take slejis to ascertain 
tlia in inner in wliich the (la/.ette is puh- 
lislieil. aivl to inform liimself of the con¬ 
tent- oi any (Jazette, and if he does not 
flothit and is firosecuted for being a 
tmunl er ot an unlawful associat ion.° he 
has only hin.-self to Id-.ime for not having 
t the prec lutioiis which the statute 
e ! iblos him t o trike. 

Xo-.v, in t he present CISC we have got 

a con\ o’ an J'Afraordinary Bombay 
'lovcrnmonf {ia/.eM''. ft isdiled “l/oona, 
Ilth ()c!olier The accused wore 

ai rest cd i( .0-0 ) a. m. on the morning of 
W ed 11 e-vday, l-ilFi Odobei’. and wore 
clrirg-'I with being mem!.ers of one of 
the associations dec!:'r-'l unlawful in the 
fiaxcMo. 1 iicre is no evidence as to tlio 
place at. winch, or motliod by which, the 
(laxotlowas itublished, nor as to the 
time of ]>ublicitio!i. Tiie tiovornment 
1 leailci* iiu'itc-; us to pro-.ume jiulilication 
iindoi I ho provisions ol S. Ill, Idvidonco 
Act. i\o doubt whim one hnds an oiVicial 
(laxjtte in circulation one may ho justi- 
fied 111 premmlng that it was' imldishcd 
Ml llio oidinary coiir-A hut the (piostion 
heie IS not whether (ho (lazetfo lias 
tieen published at all. hut as to ttio parti¬ 
cular moment of (imo at which it was 
published, tiiat is whether it was puli, 
lishod lieforo 0-00 a. m. on the lOth. 
That is not a mattm'of presumidion at 
all; It is a matter for ovidenco. Govorn- 
ment is not under any obligation to pub¬ 
lish a (laxotle dated Tuesday, 14th Octo 
her, on that dale. They are quilo at 
lihorty to delay puhlication. Wholhor 
they did or ,lid not in I'.ict puhlisli it on 
'ho l lth IS a inador wliieli nin.t I.e 
proved liy ovidenco, and tlierc is no ovi- 

ilonco whatever iij,on (lie snl.joet. The 

lact tliai one police soreoant saw a copv 
of ihc (.azeileat ahont (i p, ,, 1 . on the 
in 1 (as lie says in his ovidenco) is no 
OMdenco ot gonoral publication. That 

so, it see,ns to,no that the prose 
cution case falls si,oil o( llio necessary 

contic’ioVl“shoidVr''’ 

hoarareiim„ntroAi°®'''’^'^ 

wo oiielit to let in fin'n'^”'"^'"■’? 

ll'o inihiication of 11,. Oa'.eU ’'’‘X"": 

ti-o at wliici, it, was' .nildi^i'od'"u„ller 


the powers given us by S. 428, Criminal 
P. C. But as r agree with the view 
which my brother Murphy is about to 
express that the Magistrate did not com¬ 
ply with the jirovisions of S. 342, it fol¬ 
lows that, in any c.ise, the conviction 
must be quashed and the sentence set- 
aside. 

Murphy. J. -The applicants seek revi¬ 
sion of the convictions and sentences- 
]>assed n[ion them under S. 17 (l), .Act 
llofl'dOS. road with Notification No, 
4125 of l lth October 19-30. They were 
arrested at about 5-50 a. m. on I5th Oc¬ 
tober and'charged under tlia section and. 
notification, with being momhors of an 
unlawful associiation, and convicted and 
sentenced eacli to sulTer four months’ 
rigorous imprisonment. 

Tliroo jioints have been argued be¬ 
fore us. The lirst was that applicants’ ad¬ 
mission that they were members of the 
Akhil Bharat Prai)!iat Pheri Sangha, as- 
it amounts to a confession made to lu 
])olice oilicer, was inadmissililo in evi¬ 
dence. I do not think this statomenfe 

4 

was a conlession. \\ liat happened 
was tliat as aiqilicants were proceed¬ 
ing along Lamington Road in iiroces- 
sion, with a llag and music, tliey were 
stoj)|)od and asked who they wore, and 
that one of them replied that they were 
t lio inomhers of an association, whose 
name being translated moans tho “Grant 
Road Youths Morning Association,” a 
statomont whicli led to thoir immediate 
arrest. 

When charged under S. 17, Act 14 of 
1908, they stated in Court that they did 
not know that thoir association had been 
banned. The name of tlie banned associ¬ 
ation is in fact the Akhil Bliarat Prabhafc 
Pheri Sangha, or All India Morning 
Association. I do not think that the 
statomont in question amounted to a 
confession and was inadmissible as being 
made to a iiolice oilicer. 

The next objection involves tlie pro- 
l>riety of tiie convictions on tho point of 
the coming into force of tlie Notilication 
No. 4125 of 1930 on llth October. The 
notification is published in tlie form of a. 
Gazette Extraordinary, and tho order is- 
dated Poona, 14th October,” whilo the 
Gazette is dated the same day and pur¬ 
ports to have been issued in Bombay on 
the same day from tho Govornment 
Central Press. The law under which it 
was issued is S. IG of tho Act, which p>ro« 
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vides that in certain circumstances the 
Local Government, being of that opinion, 
for certain reasons, may declare an associ¬ 
ation unlawful by a notificat on in the 
official Gazette ; and the practical point 
which has been stressed before us is that, 
on the date in question, the applicants 
could not have known that their associ¬ 
ation had been declared unlawful, and so 
should not be held liable under S. 17. It 
is true that ordinarily some sort of notice 
of the becoming unlawful of holies, which 
so far have not had that character, may 
be expected ; but what we have to see is 
not whether the applicants had, or had 
not, notice of the changed nature of their 
acts, but whether at the time in question 
the association they belonged to had in 
fact been declared an unlawful associ¬ 
ation, and this 1 think ultimately depends 
on the date of publication of the notifi¬ 
cation. The point was not raised in the 
Court below. The only evidence before 
us consists of a statement l)y a police 
officer that he had received a copy of the 
notification before he arrested the appli¬ 
cants, and the dates on the notification 
itself. Ordinarily, it may be presumed 
under S. 114, Illus. (e), Evidence Act, that 
a Government Notification purporting to 
have been published in a Gazette of a 
certain date, was in fact so published ; 
but where the interval between the issue 
of a notification and action taken on it is 
as short as it was in this case, a Court 
might require stricter proof that all the 
formalities requisite to the act of noti¬ 
fying, or, in other words, publishing the 
notification, had actually been carried 
out on 14th October. These are, I pre¬ 
sume, the issues of the Gazette with the 
notification, to the various officials and 
the public subscribers to whom it is sent 
in the usual course. But further evidence 
on this point is not necessary in this case, 
for the trial appears to have been illegal 
on another ground. 

At the close of the prosecution case it 
was incumbent on the Magistrate to 
record the statements of the accused 
under S. 342, Criminal P. C. Instead of 
doing this for each of them, the Magis¬ 
trate recorded what he has called a joint 
statement of all the accused in a single 
paragraph. It has repeatedly been held 
by this Court that failure to record the 
statement of an accused person is an 
illegality which vitiates the trial, and it 
is evident that a joint statement in the 


form in which we find it in this case, is[ 
not a compliance with the section, for it 
is quite conceivable that some of thej 
accused may have had a different defence 
—such as that they were not members of 
that Sangha, and mere spectators—and 
if this was so, their explanation of the 
charge against them must have been shut 
out by the manner in which the joint 
statement was recorded. I think the 
learned Magistrate's proceedings must be 
set aside on this ground. In view of the 
fact that accused in their common state¬ 
ment are shown as having jointly ex¬ 
pressed ignorance of the real character of 
what they were doing, and said that they 
would not have done it had they known 
such processions were forbidden, I agree 
that it is not necessary to direct the 
Magistrate to proceed from the point of 
taking the accuseds’ statement and that 
the convictions and sentences should be 
set aside. 

v.B./r.k. CGiicictions set aside . 


A. I. R. 1931 Bombay 135 

Be.vumont, G. J. ard Barlee, J. 

Emperor 

V. 

Ganesh Vasudeo Ma vlanhar and others 
—Accused. 

Criminal References Nos. 89 and 97 of 
1930, Decided on 14th October 1930, 
against decision of Sess. Judge, Ahmeda- 
bad. 

(a) Ordinance (5 of 1930), S. 11—S. 11 

has not abrogated requirements of Criminal 

P. C. (1898), S. 135 (a), 

The requirements of S. 195 (a) are not ah* 
rogated by the ordinance and consequently 
before an offence under S. 188, I. P. 0., is 
made cognizable by a Magistrate, preliminary 
step pointed out by S. 195 (a) is necessary and 
failure to do so vitiates trial. [P 137 C IJ 

5.4(b) Criminal P.C. (1898), S. 144—Duty 
of Magistrate in formulating order under 

S. 144 indicated. _ 

Where a Magistrate is formulating an orUer 

under S. 144, it is incumbent on hi™ 
two things quite plainly, first of all the thing 
which is prohibited, and secondly the persons 
who are 'prohibited. It is not fair to leave 
people in doubt as to whether they are pro¬ 
hibited from doing a thing or not. Public 
cenerallv can onlv be prohibited under S. 144 (3). 

' [P 138 C 1, 2] 

c) Criminal P. C. (1898), S, 144 (2)— Prima 
facie Magistrate alone can decide whether 
emergency exists or not and High Cour»- 
can only interfere if order is not reasonable 
or bona fide. 

In order to justify an order ex parte under 
S. 144 (2), it is prima facie ter the Magistrate, 
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who ) the con 111 ions to siv whothci: 
the enicr/.’on-v ociftts oi- no\ nirt th? Ifijili Conrl 
• MiQot inl.'cfofo in revision unless thci'c is 
clorir ovih'-n o t'lni no reisonihle innii o\n 
hoM til it there wis in oniort;on'-v nnrl thil tiio 
' r: r'ist !M I e wiK not nelinp h-jii file. [P 137 0 '2] 

(d) Criminal P. C. (lS33h S. 144 “An¬ 
noyance includes menial annoyance also — 
Words. 

Til-' nioiniiiK of nnnoy uioo in S. Ill i«i not 
'otifinei tophysicij anuoy.iuco but inclndes 

nioiil tl iinnoyaiicu aiiio. [t» isi C l] 

Knnji, Alvo'ate-Chncral aiul P. Ji. 
Shniauf' — iov the Crown. 

G. ;V. Tlnkor with 11. V. Divalia and 
P. .1 Dhrnca -for Accused. 

Beaumont, C. J. — Tlios3 aro two 
roferoncos sonf to lliis Court hy ths 
Sessions Judf^'o of Alitnodahiul. The 
loarnod Sessions .Fud.UJ lias hold an in- 
([uivy under S. 435, Criminil P. C., and 
lias lorniod an opinion (hit I ho convic¬ 
tions in (pie^itiun wore illty^al and his 
rolorrol tlio mi*.tor to this Court for 
nocessai'i' action. 

In tho fir.st roforonco oi^ht persons 
wore convictod and in tho second ro- 
foronce five ]>orsons. Tho facts shortly aro: 

That on 2*2nd August—-all d ites hoiii'^ in 
tho pvosont you*—a coinmittoa of live por- 
80I1.S was aiipoinlo l in Ahniolihad with a 
viow Io oiuiuii’o into tho conduct of tho 
policj at lUnpur. Mr. Thakor tolls us 
that (ho (O’umittoj consisted of very oni- 
inont citi/ons. hut whether that was so or 
not, tlio oonifnitt'oo was onfiroly a privato 
aftair, and tho nu iihors of it had ri.^hls 
neither groator nor loss than any other 
inemhors of iho public; any luD’nhovs of 
tho jnihlic, ftonorally spoikinct, nuy form 
tlioinsolvos into a committoo and oiviuiro 
into any subject wiiicii interests thoin 
whotdior it ho tho londuct of tho police 
or the conduct of a r.iceiiorso or any 
otlier subject. But in this ciso the Idis- 
trict Magistrate fonnod the viow that 
this co.uiniiieo ol ontpiirv would lio 
dangerous to tho imhlic poico bavin-' 
i- 0 gu-(j to the disturhcl stite of the arei 
in winch it was toopevalo, an<l on 30th 
August honiidjan order under S. 111 
Criminal Ik G.. in which after reciting 
ha I had boon invdo to appear to him 

that tlw hvo name 1 mo nhors of tiie co n- 

inittoo intondod tr^ i 

01 L A 10 hold au on'iuirv on 

31st .August louo 1 T-, un 

Mr Slni"' t 11’* 1-'''^ Hinpur regirding 
i\ii. ^baliahuddin Kayi q,,k t « 

of Pobr.', i> tine h)uh-lnspoc or 

*,,,1 u,., 1.0 c„:s,; 


Mr. Shahabuddin Kari and other mem- 
hers of the police force, and also distur¬ 
bance of the public tranquillity, he then 
goes on: 

*T (hei'vfoi'C prohibit you uud any other 
p.3rson3 wlio arc or niiybc con^'ornod in this 
project from lioMing or taking' anv pirb in such 
enquiry in any plico in tho .Ahinolxlnl District 
on anv d ito within two months of tho date of 
making this ordor.” 

The members of the committee wore 
not dispose.! to obey that order. Accor¬ 
dingly, they were arrested, and on 4th 
Boptombor they wore convicted and sen- 
toncel for disobeying the order under 
S. 182, I. p. C. Not only were (die five 
me nhors of tho committee arrostod, bub 
three other persons who were taking 
part in tho enquiry were also arrostod, 
convictod and sentencol. The five mem¬ 
bers of tho CO n-nitteo are the first tivao 
opponents in Heforenco No. 8f) of 1930 
an I the other three persons are the l.isb 
three opponents, vi;^. 6, 7 and 8, in the 
siino reforence. They were arrested as 
coming within tho provision of the order 
directed to other persons concerned in 
tho project. 

On 16th September another conmittoe 
was formed—also a private coninittee^ 
and tlie me nhors of it wore served with 
the order, and as they expressed an in¬ 
tention of disobeying it they also were 
arrested and were eventually convictod, 
not under S. 18 S. but under S. 113 as 
being ms-nbers of an unliwful assembly. 

'fhe mattor was subsequently brought 
before tho Sessions -Tudgoan l ho enquired 
into tho mattor under S. 435 of tho Coda 
and, as I have said, come to tho conclu¬ 
sion that tho convictions were illegal. 


ihe first point taken in connexion 
wii h tho tivst roforonce, in which tha 
parties were clnrg^l under S. 188, I.P.G., 
is that wluero a charge is made under 
S. 18^ it is necessary under S. 195, 
Criminal P. C., that there should- be a 
co’npl lint m writing of tlie public servant 
concerned, i.o , in tins cise of tho District 
Migistr.ite. It is argued that as admit¬ 
tedly there was no complaint in writing 
in this case, tho whole of tho proceed¬ 
ings were bad. Tlie answer of the lear¬ 
ned Advocate-tieneral is that tliat provi¬ 
sion of is. 195, to which I have referred, 
does not apply in tins case owing to an 
Ordinance and a notifioation of the Loo.il 
Government under it. The Ordinance 
in (piostion is Ordinance 5 of 1930 and 
B. 11 of tliat ordinanoe provides: 
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■‘The Tiocxl Oovcriinieut nixy, bv notiPicitioa 
in tlie ]o(,“al ottioial Ga/ctto, clcciare that uns 
■oltencc punish iblo under S. L 1’. 0., or 
^nv otfonco of crnniual intiioiJ ition, when 
eoninrlttel in any area snecitied in the notifio-.- 
tion, shall, not\‘'itu'''.t:inding anvih n" contained 
in the Code of Criininil Ih'ocelnio IHOS, he 
cognizable and non-biilablc. an l thercinon the 
Slid CodoshUl, while such notincation remains 
in force, be dooine.l, to bo amended accord¬ 
ingly.*’ 


A cognizable oCfence luidoi' the Colo is 
‘flefined in S. 4 (f) as being an offence for 
which a police ofllcer may arrest v.hthout 
warrant. It is argued by the Advocate- 
General that the ordinance does not say 
in terms that an oifonco under S. 18S, is 
to be a cognizable offence within the 
definition of the Criminal Procedure 
■Code. He says that the provision that 
the offence shall be cognizable means 
that it shall be cognizable in the sense 
that tlie police can arrest without war¬ 
rant. and that it must after arrest be 
■dealt with as a cognizable offence through¬ 
out the Code and the Code he treated as 
amended accordingly. I think that that 
is the meaning which the Ordinance has. 
But I do not see how that gets out of the 
express provisions of S. 195. It is cpiite 
clear that in the case of every otTenco. in 
•order to make it cognizable by a INIagis- 
■trate one of the lines of procedure laid 
down in the Criminal Procedure Code 
must bo followed. In a normal case 
where the police can arrest w'ithoufc 
W'arrant the police olheev can bring a 
prisoner up before a Magistrate under 
S. GO, and then under S. 190 the i^Tagis- 
trate can proceed upon a report made by 
the police olheer. That wnas the course 
■|foUowed in this case, luit I do not see 
;that there is anything in the ordinance 
jwhich provides that it shall not be 
'necessary to take the preliminary step 
■pointed out by S. 195 (a) of the Code, 
jand obtain a complaint in writing 
drom the public servant concerned. The 
object of that section was, I suppose, 
to give some sort of protection to the 
public servant —it may or may not be 
a Magistrate. In iny judgment, the re¬ 
quirements of that section are not ab¬ 
rogated by the ordinance, and that being 
so, I think that the conviction of the 
persons in Reference No. 89 -was invalid. 

It is necessary to consider the other 
points wiiich have been argued in con¬ 
nexion with Reference No. 97. It is said 
that the order, quite apart from the ques¬ 


tion of failure to co:nply with S. 195. is 
bad on various grounds. 

The first suggested ground is that 
f hero was no emergency witliin S. 141 
(2) which could justify the m iking of an 
order ex parte. In my judg nont, it is 
prima facie for the learned T\[agistrato, 
w'ho knows tlm local conditions, to say 
wdiether an emergency exists or not. If 
there was clear evidence that no reason- 
able man could hold that tlicre w'as an 
emergency and that tlie "Magistrate was 
not act’i'ng bona fide, I think tliat this 
Court could interfere by way of revision. 
But I should not interfere lightly vvifcli 
the discretion of the I^Iagistrate in such 
matters, because he is the man who 
knows the local conditions and it is lor 
him to judge whether there was an emer¬ 
gency or not. In the present case I see 
no reason for interfering on tiiis ground. 

Then the next objection taken is that 
the material facts are not stated in the 
oi’der and that they ouglit to be stated 
in writing under the terras of S. 141, 
wdiich provide: “ such Magistrate may, 
by a written order stating tlie material 
facts of the case." Well, the material 
facts stated here are that the five accused 
persons were proposing to hold an en¬ 
quiry and that tho learned Magistrate 
corisidered that it wnas likely to cause 
annoyaoce to Mr. Shahabuddin Kazi and 
other members of the police force and 
also disturbance of the public tranquil¬ 
lity. Iliiving regard to the circum¬ 
stances of the pi'esent case and to tiie 
provisions of S. 555, Criminal P. C. amd 
to Form 21 in Sch. 5 thereto, I Think 
that tho statement of facts was suOicient, 
and I should not bo prepared to inter¬ 
fere on that ground. 

Then it is said tliat the Magistrate 
could not properly find that the police 
had been annoyed, or were likely to be 
annojmd. Apparently before tho Ses¬ 
sions Judge there was an argument as 
to the meaning of the word ‘ annoyance 
and he was disposed to take tho view 
that inasmuch as the word annoyance" 
was interposed between obstruction " 
and injury," the annoyance must be 
one occurring within some resonable dis¬ 
tance of the person annoyed which has 
some contact or some proximity with or 
to the person annoyed. The learned 
Sessions Judge says that in adopling that 
view he is accepting an argument addres¬ 
sed to him by Mr. Desai, bub I am nob 
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sure that he has clone justice to the ar^u- 
.meiit. Tt socnis to me to overlook the 
fact that annoyance may be either 
■physical or mental. In tlie case of 
j)hysical annoyance, no doubt, a certain 
doj::ree of jioxitnity l;ct\veen the object 
annoye.l and the annoyance is necessary. 
One is not' physically annoyed by a 
inos(|uito v.-hich remains in the next 
room, or hv a sound so lar olf that one 
cannot heu' it. but in tlie case of ment.il 
ajiru vanco no (|Uc*stion of i^roximity 
arisen. .\ person may ho as muthTinnoy- 
ed I'V a (lefamatory staletneiit ])uhlisiied 
thonsamls of miles away as )>y one made 
in hi; presence. I sco no reason for con- 
finim.' the mcanin ‘4 of annoyance in 
in to )ihysica! ann)yanco. In con- 
!,sideriin v.hetlier the i olico wore iihely 
to ho annoyed i»^ this case, tlio Ma^is- 
Irate wonhl have to assume tliom to he 
persons ol normiil temperament and not 
hypersensitive, it is not really noces- 
sarv fo consider wiiother he was n.Ltht 
in his view that the ]’olico would ho 
annoved. liecauso t lie onler is liasod on 
tln^ alternativo view that the conduct 
(d the accusi'il was likely to ciusedis- 
turhiime of the ]aihlic t ramiuillit y and 
tliat by itself is (luite ononidi. even if 
there was no sulVicienl ovidonco to justify 
iho view that the ] (ilieo were annoyed. 
It was ftir llio learned MaL;istra(o to sav 
whellur tlie matters comjdainctl of wove 
likely to cause disturbance to pul>lic 
tran()uillily. so that I should not lu3 dis- 
])Osed to interfere on that 'ground. 

Then the last ground is lliat tiie order 
is loo wide, iiecuise it juirports to pro- 
hil)it not only “you,” the live persons 
named, hut also “ any other persons wlio 
are or may ho (oneernod in this project”, 
i. o., the project of holding this ompiiry, 
from holding or taking any ]'art in sucii 
eminiry in any i>lace in the Ahmedahad 
District, on any date within two inontlis 
of the date of the making of that order. 
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too vague. It is imi'ossible to say who- 
is concerned in the project. The persons 
who hold the iminiry, or who protest 
against it, witnesses before it, servants 
emidoyed directly or indirectly in the 
conduct of it and many others may be 
said to be concerned in the 0 n<iuiry and 
included in tlie prohibition. I think 
tliese words are too vague. The public, 
generally may lie ]>rohildted in a case 
falling within sub-S. (3), S. HI, hut, 
in my opinion, this case does not fall 
under that sul)soction. 

Then the learned Sessions Judge says 
that you cannot divide the order and that 
if part of the order is too wide tlie whole 
order is bad. In my judgment tb.at is 
not so. I think that tlio le'arnod Magis¬ 
trate has hero divided the order himself. 
If the order had hoon' I prohibit any per¬ 
son concerned in this projoct” that would 
have been ti'>o wide, and it would have 
been iin] ossilde for this Court to rewrite 
tiiat prohibition liy ex]>ressiiig it in the 
alternative form, as i‘roliilnting, first of 
all, the live named persons, and secondly 
anyl'Ody else. But llio learned Magis- 
tr.ite hero has split up the prohibition 
himself and has directed it to “yon and 
any other persons ’ olc. If a prohibiticii 
is directed against .1 and U and thoprohi- 
liition is had against I>, [ see no reason 
for saying that it is bad against A also. 
Tlioroforo so far as the live persons named 
in the order are concerned, I think that 
the order would have boon valid against 
them if it had complied with S. 195, Cri¬ 
minal 1\ C.. hut I think that tho order is 
invalid against anyone else. Tlio five 
lHn*<ons in Uofevonco No. 97 were nob 
named in tlie order and wore I think not 
1 omul by it and their tonviction was 
illegal lor that reason. 

In my judgment tlioreforo tho convic¬ 
tions in hotli tlio cases must bo quashed 
and tlio tines, if paid, refunded, 

Barlee, J. — Tho Sessions Judge of 


In my judgment wliero a District 
^lagisiralo is forinulat ing an order under 
III. it is incumbent on iiim to show 


Two things quite jdainly. first, of all. 
|tmng which is prohibited, and secoTu. 
iho persons who ore ]-rohlhitod. 1 

,not fair to leave people in donld- as 

pvhot her il,ov avo ,n-ol,it,ito.l from ,lo 
i[i Ihinf 4 or not. Tt soonis to mo llvrl 
me n.lo amongst (|,o class of povs, 
prolnl.ifcl any otlicr persons wlio 
or may )-o com ornel in tliis projoct " 


Ahmedahad has roforred to ns two cases 
witli tho recommendation that tho con¬ 
vict ions of t he iiorsons named in them 
slionld l>o (piashed. 

In tho first case eight persons have 
been convicted under S. 188 for disobe- 
ilionoo of an order by tho District Magis¬ 
trate of Aimiodabad. 

Tho first oiiostion in this case is whe¬ 
ther 1 lie Magist rate who tried the case 
had jurisdiction to take cogni:*ance of the 
olTenoo. According to tho learned Ses- 
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sions Judge he was prohibited froai tak¬ 
ing cognizance of an oti'ence under S. 183, 
I. P. C., by S. 195 which states; 

“No Court shall take cogiiizince of any of¬ 
fence under S. 188, I. P. C., e.-vceot on the com- 
pUint in writing of the nublic servant concern- 
ed,“ 

in this case, the District Magistrate. 
It is conceded that the accused were 
arrested by the police without warrant 
under the powers given by S. 11, Ordi¬ 
nance 5 of 1930, and committed by the 
police to the Court of the trying J^lagis- 
trate, who was a IMagistrate who had 
power to take cognizance of an offence 
under S. 190 (b) on a i^olice report. But 
S. 190 (b) must be read with S. 195 of 
the Code, and the effect of these two sec¬ 
tions of the Code, as they stood before 
the ordinance was passed, was that a 
Magistrate had no power to take cogni¬ 
zance of an offence under S. 18S except 
on a complaint. 

It has been contended by the learned 
Advocate-General and it was contended 
by the Public Prosecutor in the Court of 
the Sessions Judge that the Criminal 
Procedure Code has been amended by S. 
11, Ordinance No. 5 of 1930, which has 
empowered the Local Government to de¬ 
clare that any offence, punishable under 
S. 188, I P. C., shall notwithstanding 
anything contained in the Code of Crimi¬ 
nal Procedure of 1898, be cognizable and 
non-bailable, and thereupon the said 
Code, shall while such notification re¬ 
mains in force, be deemed amended ac¬ 
cordingly. This is of course correct, but 
the view of the learned Sessions Judge 
however is that the ordinance must be 
read strictly as applying only to those 
parts of the Criminal Procedure Code to 
which in terms it refers,i.e., that it refers 
only to Sch. 5 and that the only altera¬ 
tion made by it in the Criminal Procedure 
Code is that it empowers the police to 
arrest without warrant such persons as 
appear to them to have committed an of¬ 
fence under S. 188, by disobeying orders 
passed by a ^ competent authority. The 
learned Sessions Judge writes: 

“There is in S. 11 of the ordinance no express 
amendment or repeal of S. 195 (l) (a), Criminal 
P. C., at ali and there is no necessary implica¬ 
tion of such amendment or repeal.” 

The argument of the learned Advocate- 
General is that if the Ordinance is to be 
read as part of the Code it must fit in 
with the scheme of the Code and bo consis¬ 
tent with its terms; and that, inasmuch as 


the scheme of the Code provides that the- 
police, after arresting an accused person 
without warrant, must put him before a 
Magistrate and obtain orders from that 
Magistrate, it must be assumed that there 
is in every case of this nature a Magis¬ 
trate wlio has jurisdiction to pass some 
oi’ders in the matter. This argument, 
appeared to me at first sight to be very 
difficult to answer. On the arrest of an' 
accused person he has to be sent be¬ 
fore a Magistrate under S. 60 and no¬ 
final order can he made in his case ex¬ 
cept by a Magistrate who has jurisdiction 
to take cognizance of the case, either by 
trying it himself or committing him to 
the Sessions. It appeared to folio a’ that 
when the legislature in tliis case His 
Excellency the Viceroy—made the offence-' 
under S. 188 cognizable by the police, he 
must have intended that it should be 
cognizable by a Magistrate also. With¬ 
out a final order by a Magistrate there 
can be no legal untying of the knot which 
has been bound by the police, for there 
is no section of the Code which allows- 
the police simply to drop a case and dis¬ 
charge an accused on their own authority. 
But the argument is open to the objec¬ 
tion that the situation which it is con¬ 
tended, could not have been intended by 
the legislature, is in fact, one which 
might have arisen in cases under Ss. 196-A 
and 197. For example in S. 196-A of the 
Code we find it stated that no Court shall 
take cognizance of certain offences of 
criminal conspiracy punishable under 
S. 120-B, LP. C., unless the Governor-in- 
Council, Chief Presidency Magistrate^ 
or a District Magistrate specially em¬ 
powered has consented to the initiation 
of the proceedings though some of such 
offences are cognizable. The police have 
power in such cases to arrest without 
warrant though - there may be no Magis¬ 
trate who can take cognizance of the of¬ 
fence; and it is therefore impossible to 
say that a case cognizable by the police 
must ipso facto be cognizable by a Magis¬ 
trate. 

Accordingly I agree with the view* 
taken by the learned Sessions Judge thatj 
the Magistrate in this case had no power 
to take cognizance of the offence on the' 
report of the police and these proceedings 
were therefore null and void. 

As I'egavds the other points which have- 
been raised in the case I have nothing to 
add to want has been said by his Lord- 
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'iiip Mifj Ciiiol -lusfice. T A.ciroo therefore 
lluil il’O convictiune iii two toisos 

iiiO'i 1 c sol. iin I ilio lhiOr>, if pAid, 

rciundod. 
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lli;Ar>[()y r. G. J.. and ’Mcin’iiv, -I. 

F.nij-cror 

V. 

’(unwell Vinn^n] Joshi — Acuuwed. 

Criminal Keview Xo. 410 of 10:30, 

•cided on 17th Xovotnhcr lOOO, 

order of Mtn’Xtrato, Sliolapur^^ ^ 

(a) Criminal PC. (18?^8). S. 43^5 (51— third 
pp.rtifs should not apply in revision unless 
there is very slrruig case. 

>;r. f|. lilit r.:is to 

'nicrttiii if it ion-^ in wiuio no 

right (f h'« heen c wh'i-'llio 

a i'll i<',I (ion is in I'h- l.v x third p n f' , hat onloi* 
t iiniit;^ • in h an a{inlir.i(i>-n s-'oins 1 « I’c sonic* 
uhit in hreic’h r>t tiio .'j'iiit r>f S. I-'.* (••), a n 1 
lliird I'lriics onglit in I to a|),>l\' ii revision 
un k-i,; there is a verv st rong c is !.[P I C 1. i] 
b) Penal Code'I860 , S. 117 -S. 117 ap¬ 
plies to abclment of offe’'.ce under Salt Act 
l>y public generally or more than ten persons 
— Bombay Salt Act, (18001, S. 47. 

Section LIT i< a iplic ihle to an shotnn-nt of 
a n otTenco pn iiislial'i -evt n un Icr Sail A<*i. jn’o- 
\’i'h'1 (lie iliftanoiit is o' imhi !'■ U'Muv i Hy or hy 
•Hi',- nnmle'' oi ci is-; of pei-runis evcei 'ling Ion. 
, 1 .'/. n. V.DOO'id'i I'AV. Nrpl. amA Disf. 

[1‘ 140 0 J] 

.S’. 1'. Ahhi/.uiktn —for Ai*p!ic.iut. 

Beaumont. C. J.—Thi^ is an applicA- 
tion in ro\isioi> \vhich is made hy Mr. 
Jvinc, ploadei'. on liohall ol the Ihir 
Associ.il ion, L'antiharpur. 11 apjioaix 
that Iho acen-^o I, who i*. picador c>l I’and- 
I'larpnr. was ct.nviciod liy Iho Additional 
]>i-li icl ?d:i.'.;is! 1 ato, Muihipnr under S. 47, 
i)oiiihii>' t'alt Act, i''lKh with B. 117, 

1. V. and tamicmcv't to snlVor rii.,orons 
iinprlsomucid lor two years and ti lino 
of Us. dOtl and to snlVer riv(n‘ous imprison¬ 
ment for si.s n ontlis undci’ S. i7, J>omhay 
Ball A(d , lU'.hi. Thoatcwso l has m t soon 
lit lo app'Ml and S. iiiU (•’>). C'riniinal 
U. G., provide.s th it wlimm an a]>po.il .lies 
:ind no ap] oal i.s I'roUi^ht, r.o proceedings 
hy way (d revision shall he onleitained 
at 1 ho iM il:ince of llm parly w'ho could 
havo ajipealod, so th it if tliis application 
was made hy the accused Itiniself it 
wonld not lie. 

Xo douht this Court has jurisdiction to 
cnlei'tain applications in revision, whoro 
no right ofapjA'a! has hooti exorcised, 
Avhero tlio aiiplication is made hy a 
third party, but entortaining such 


an aj'plication seems to mo soma* 
what in lu’cach of iho spirit of &. 439 (5), 
and third parties ought not to 
Jifipiy in revision unless there is averyl 
strong case. 1 think the J3ar Associa-' 
tion in this case have applied because ofj 
a decision of the Oudh Chief Court in- 
OiifJh liar Asso<Aai>on, Lucknow, i)i re : 
Fntj'cror v. Mohuii Lai Su/avum (l). Tliat 
of course, is not an authorized report, nor 
i.s I lie decision lunding upon us. Thei 
e'Tect of the decision seems to he that' 
an accused cannot be convicted umier 
S. 117, I. Ik C,. if ho is charged underj 
S. 9, Balt Act. lSS-3. because that sectionj 
prescribes a punishment for abetment. 

In ) oint of fact this lasc does not come 
under S. 9, Balt Act ; it comes under] 

B. 47, Bomhry Salt Act. But, oven apart! 
Iroiii that din'iculty, it sooms to mo, with 
respect to the learned Judges who de¬ 
cided that Oudh case, that they have 
failed to oiisorvo th\t the oU'onco under 

B. U7, 1. Ik C. is not the oiTenco ol 
aholmont simply, but abetment by the] 
public generally or hy any luunlier or 
class of persons oxcooding ten and the 
ahotment rofovrod to in B. 9. Salt Act of 
IHS'J, is simply ahotment within the 
meaning of the Indian Penal Code, which 
may lie allotment hy a single Iverson. It 
sooms to me th.it the o'Vonce under 
S. 117, 1 . IkC. is ;v diiTovont oAenco to the 
ol'fonco under B. 9. Salt Act. 

Jt was peilectly legitimato for the 
legishituro lo take the view that abet¬ 
ment of an olYonce by tlie public generally 
or liy a largo Tuiini) 0 r of persons is a 
more serious matter than tho abetment 
of i\n olTcnco by a iiaiticul ir ii.dividual, 
and to empower t!io imposition of a 
hoaviov scrdenco in rospe.d of tho former 
oiToncj. 

In my opinion, there is no ground hero 
for intorfoving with tho tlocision of tho 
Magistrate. I think iL^^a^ legal. There¬ 
fore. the application mu.'t bo refused. 

Murphy, J.— I agree. Mr. Ahhvan- 
kar’s arggimcml is that since B. 9, Salt 
.Vet, pmu^hos an abetment of an olYeuco 
uiulor that Act. conscvinontly by B. 6, 
I. .P. C., abolnuml of an odonco under tho 
Balt Act can t>iily be punished under 
that section and luu inulor S. 117, I. P. 

C. , and B. 47, PomVuiy Salt Act, these 

heimt t ho sect ion*'under which the con- 
» • 

vietion in (luostion was bad, 1 think 

(1) A. L K ICAO Oadh. 4U7 —1030 Or. 0. 1101 
= 123 1. 0. Cr. L. J. 104. 
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that the ])rovision3 of the Salt Act really 
have no application to the facts of the 
present case. The conviction is under 
S. 47 of the Local Act and as pointed ortb 
by the learned Chief Justice in the judg¬ 
ment he has just delivered, S. 1L7 is non 
the ordinary ohence of abetment, but 
makes punishable a different kind of 
offence altogether, that of inciting the 
pul)lic generally or any number or class 
of persons exceeding ten, to commit an 
offence. As far as I can see I think 
the learned Magistrate's conclusion is 
correct and that there is no reason for 
interfering. 

V.'B /k.K, Application dism 'rMel, 


A. I. R. 1931 Bombay 141 

Madgavkak akd Barlee, JJ. 

In ro Amratlal Shah. 

Criminal Revn. .Appln. No. 301 of 1930, 
Decided on 22nd September 1930, from 
order of First Class i\Iag Mehmadabad. 

Bombay District Municipal Act (1901), Ss. 
155 and 161—Prosecution under Ss. 155 and 
161 can be instituted byMunicipality only and 
r.ot by private individual so long as acts com* 
plained of are offences under Municipal Act. 

The legislature contemplates that the prose¬ 
cution under S. 155 road with S. 161, if any, 
should bo instituted by the Municipality alone 
and not by a. private individual so long as the 
acta complained of are offences only under the 
Act and not under any other Act : Queen v. 
Cubit, (1889) 22 B. D. 6*22 ; Bradlangh v. 
Glarhe, (1883) 8 A. C. 354 ; A, I. R. 1927 
Cal. 149 and 33 Bom. 47. Rel. on. [P 142 0 1] 

H. C. Coyajee and O, L. Shah — for 
Applicant 

V. N. Chatrapati — ioY Opponent. 

P. B. Shingne —for the Crown. 

Midga 'kar, J —The petitioner ap¬ 
plied to the Municipality of Mehmadabad 

for per niss’on to put up a weather 
shed. He first obtained permission to 
put it up. Subsequently the permission 
was I'escinded as being opposed to a cer¬ 
tain rule, but he maintained it. The op¬ 
ponent neighbour filed a civil suit to 
compel him to remove the weather shed 
and subsequently filed the present com¬ 
plaint before the First Class Magistrate, 
Mehmadabad, purporting to be made 
under Ss. 161 and 155, District Municipal 
Act, in respect of this weather shed. The 
petitioner accused contended that the 
complaint \yas without jurisdiction, not 
having been made by the Municipality. 
That application, as well- as the applica¬ 
tion to stay the complaint pending deci- 
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sion of the civil suit were rejected by the 
Alagistrafe The accused applies \n revi¬ 
sion to this Court and asks that tiie p-ro- 
ceedings sliould l>e (Riishe.l or, in the 
alternative, they should be stayed pond¬ 
ing decision of the civil suit. 

It is argued for the petitioner that 
S. i<35 road with S. 161, Bombay District 
Municipal Act (3 of 1901), implies that^ 
the legislature intended the prosecution 
to be insbitutod l>y the Municipality 
alone and not by a i^rlvato individual 
such as the opponent. It is argued for 
the Crown that under the general law 
relating to tlie definition of offence uudor 
the Code of Criminal Procedure, it is 
open to any individual to lodge a com¬ 
plaint under S. 155 e.pually with tlie 
Municipality. 

It is undoubted th?vt in regard to acts 
which are offences under tiie special law 
as well as offences under the general law^ 
the fact that an act is an offence under 
a special law cannot e.xclude the right of 
any individual aggrieved to lodge a com¬ 
plaint under the more general law. For 
instance, where an act was an offonco', 
under the Cattle Trespass Act as well as¬ 
under S. 82, Bombay District Municipal 
Act (6 of 1873), corresponding to the pre¬ 
sent S 161, the complaint by the private- 
individual was held to be within the 
law : Qneen-Empress v. M^dchand (1). 
Similarly where the complaint was a 
nuisance ; Queen-Empress v Bni Tteva 
(2). But where an act is not an offence 
under the general law hut under the spe¬ 
cial law, under wlrch a eerraiii puhlio 
authority is invested with a definite duty 
and with definite powers to discharge it, 
the question is more doubtful Tims, for 
instance, under the City of Bomliay Mu¬ 
nicipal Act (Bom. 3 of 1888) a complaint 
under Ss 68, 231, 471, and 517 could 
only be lodged by the Commissioner or 
by an oiTicial to whom he delegates his 
function under S 68. The language of 
S. 517 of the Act is as follows : 

“The CoDmissiorcr may(>) take, or with¬ 
draw fron;, [)iocecdings against any person who = 
is charged with (i) any offence against this! 
Act ; 

There is no express provision in t he 
section that no other person can institute 
such proceedings. Similarly it was held 
in Qi.ieen v. Cxihitt (3) that 


(1)1 

[1887] 

LJu. Or. C. 355, 

(•2)1 

1892] 

Uu. Cr. C. 633. 

(H)' 

1889] 

22. Q. B. D. 622-58 L.J.M.C. 132= 


COL. 

T. Go8=37 W. R. 492=16 Cox. 0.0. 


618= 

=53 .J.P. 470. 
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‘‘ulicrca statute CIO ites an offence and s_)e- 
cifics crrt.lin persons as tlioso l)V wljoni the 
provisions of tlio Act sliall he enforced, no 
other Iverson can prosecute for the offence. ’ 

Jn Jlraillaufjh v. Clarke (4). it was 
ohservod (p. : 

“Wh.'ie a peiialn is created hy stitute. and 
nolliin^ is said as lo who nia\ recover it/ and 
it is not crcate<l for tlio l.enetit ofafiirtv 
pi iev( d. and the ofTonec is notapiinst anin- 
(lividiial, it iiLlonps to tlio (.down, and the 
Crown alone can ni iintain .i suit for it.” 

TIi(3so (tccisioiis arc roforred (o and 
followed in AHhl(to^ih (ranffuU v. Watson 
(o). fn ('lianil il v. Alniir lah/if] Miiui- 
r.i pahtif ((i), following Wolcerham }>ton 
New Wittenrnrks Co. v. Unichesford {!), 
it was huld : 

“'vViorca statiito er(‘a(esa ripht not 
at eoiiiiiioii I 1 pr<‘..•i-iUcj; puiieulir 

reiuelv f-.,- ju eu foi eeinen I, tln-u that reiuc Iv 
a Icuie in us ( i.c fol lowa-tl.'' 

f)i liu! pi'((.'.ont CMSO, it is clovi- tliaf, 
thoro is no gonni-xl ri.Ltlil in tluj ptdifioner 
lo (M(vt such a w(‘:itliei- sIkmI. 'Tlio inattor 
was oim widiln llto conipotenc;' (d llu; 
!Mnnl( ipalii y alono to grant or to wit li- 
hold )i(Minis>i(,n. and tlio oiVtnioo cotn- 
])lainod of hy I lio opponont, it' any arisos, 
hy rnison ot disohuvlionoe lo (ho orilor of 
the Mtinicipalil y. On g-Mioral gronnds it 
is cloar tint wliero a si Unto invests any 
pnhlioiody or o!V:cor with (ho onforco- 
hnonf of any (n-d.M* and onacisthat tint 
body inay institnto in-osooiil ions, sncli a 
provision would ho nnnecossary unless 
liio logislalnro contoinplates (ln( Itody 
,alono as (ho t roper person (<) institnto 
iproseentions. A gotioral right would in¬ 
clude that body and would not nood 
express enactment, and nnioss the right 
was confined to that body, anch an omuit- 
rnont, on tho wlude, would ho meining- 
jleas. In tho jirosoiit case S. Itll ex¬ 
pressly enacts : 

“Tlie ^^u^ic•ipality and tho cdiiid officer nnv 
direct aM\' prosoeulion for ;inv puhlie nuisance,” 

■\Vo iiio of opiioon, on I ho wholo, that 

tho h'-islatiiro contoiniilato 1 ( at tho 

|>ros('CMition, it any. shoul.l ho ins( itnloh 

l>y tlio Miinicii.alily alono and not hy a 

private individual such as tho oi.ponont, 
so lon^ as tho acts complainod of worn 
jolToncos only under tho Act and not 
under any other Act, as in Ihoprosonl 

case. 

(4J [iss;il H A. c. ;r, r.. J. g. h. lm=\s 

fu) A. I. It. piJ7 I’ll. 1 l!) ‘H 1. C- IIG =“- '>7 

(’r. T, J. Pids-r.d Cii. jH.p 
fu) flUl11 ;if) |’„iiu. 47^1-2 I, ,7 
(TjflSu;)] (i C, 11 („ (J ) _ .j.., j ^ ^ 

■2\-2=5 Jnr. (n.s.) 1101-^7 W. U.'-KU, ‘ 
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In this view it is nob necessary to con¬ 
sider the (luestion of stay though, had \va 
come to a ditTerent conclusion, in the 
s[)ecial circumstances, the decision of the 
civil suit prior to the decision of tha 
criminal proceedings might have beau 
advisable : Jehan<jir v. h ravxji (8). 

I'or these reasons we allow the appli" 
cation, make the rule absolute, and quash 
the present prosecution by 4he opponent 
as iieing made without jurisdiction. 

This order is made without prejudice 
lo the questions pending in the civil suit. 

B.Af./iFiv. Cute made 'ihsoliite* 

Hi 1. t. 477. 
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Mai>(;avk\u AM) Maulkk. JJ. 

Ilani/abai Complainant — Petitioner. 

V. 

Afahomed i w- Opposite Party. 

Cn iiinal Hevn. Appln. No. 287 of 1930. 
Decide I on PUh Seiilem’ner VMM), from 
order of Prosy. Magistrate, l-iombay. 

fa) Criminal P. C.. (1898). Ss. 488 and 362 
— In applications under S. 488. Presidency 
MHgislrales sSould record evidence as in 
suminnns cases. 

Ill th.' uf :i;;y suoidfic proviRion of 

th.' lo^isliiuro ill upplivutiouR ini-1rr S. 488 
J ioudou-y Mi.JsirucR me bound to loeord 
evi enco m writini; in the niinner iliev rceord 
erulence in suniiuonR e.iscs ; iO Cal. o'>l, Ref, 

iu\ . r. ^ 0 2] 

(b) Crim.na P C., 11833), S, 263-In sum- 

mary trials, lively lo be a:l3.riirned for « long 

dale. Magistrates should make sufficient 

memorandum to enable them lo write proper 
judgment, ^ 

In a .sunnn.n-y tri il. which is likclv lo bo nd- 
jo'inu'l for a long daio. it is diaienit for the 
-ligislntc to renioiabor tlio evideneo or the 
approf-Miion of which it is ne-e>.suv for him 
to nuke witho'.it .1 sutVicient memor indnm to 
cnihle liiin on a s\ih.H‘qnen( dilo to writo a 
pro .or judgment. In snoh a o,ise he ought to 
inike some note.s of the ovideiuo for liis infor- 
milion toenihleliiin at the liinoof judgment 
to rememher what evideu-o hid been adduced. 

NN here in a summ ir\ trial which lasted for a 
c'Ousidovahlo time, there was no record of tho 
abstiMet of evidence and the reisou.sfor ap- 
in-emitionhv the Migistr.Ue as tho hisis ou 
whieli Ins eonelusjon was reiohed, tho High 

Court set aside the order appealed against arid 

(hrocied retrial of the case : 10 Movi. h. /?. -201. 

ar ar 7- , [IM-J3G2] 

Jl. Jl. hotaslhane —for Potitionor. 

Opposite Party, 

Madgavkar, J— Tliis is an applica¬ 
tion 111 rovision hy tlio petitioner Hanifa- 
hai ii.yainst the order passed hv the Pre¬ 
sidency Magistrate Second Court. Bom- 
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bay, dismissing her application for sepa- 
■rate maintenance against the opponent 
husband Mahomed Yakub. 

The petitioner alleged brutal ill-treat¬ 
ment such as knocking out of a tooth and 
causing miscarriage, so that she had to go 
to her adopted father, Oomar Master’s. 
In support of the application she adduced, 
besides gi^'ing her own evidence, the evi¬ 
dence of two other witnesses, and also 
produced subsequently a copy of her com¬ 
plaint to the police. The main evidence 
in the case was taken on 5th March, but 
there is no record of it in writing. The 
-case was adjourned to 9th May when lier 
former complaint to the jiolice was 
brought on the record, and it was ad- 
iouvnel further to enable lisr to produce 
the rest of her evidence which she was 
unable to do. On 6tli June the respon¬ 
dent made a statement denying the ill- 
treatment ; and on 13th June the order 
made was as follows : 

“ Tliorc is no sii‘Ticicnt evidence before luo to 
justifv an oi'lev foi* soirato iuainie:rmcc. I 
therefore dismiss the petition.” 

It is argued for the pe^’itioner that the 
evidence under S. 4SS (6), Cri uinxl P. C.. 
is to 1)0 records! in the manner prescribed 
in the case of summons cases, and that 
manner is prescribed in S. 355, and there¬ 
fore S. 362 has no application. The 
Magistrate was in error in not recorling 
the memorandum of evidence and like¬ 
wise in not writing a full judgment. 

The opponent contends that S. 355 has 
no anplication but rather S 362 (4), under 
which it is nob necessary (or the Presi¬ 
dency Magistrate to record evidence. 

The cli'bculty arises from the words 
“a Magistrate other thin a Presidency 
Magistrate” in S. 355. It was held by 
the Calcutta High Court in Kali Dassi v. 
'Dtirga Charan Naik (0 that Magistrates 
ether tlian Presidency Magistrates are 
bound in an application under S. 488 to 
record evidence and write a proper judg¬ 
ment. By virtue of the words quoted 
above S. 355 has no application to the 
Presidency Magistrates. We are unable 
to accept the contention for the petitioner 
that S. 362 applies only to criminal 
offences and not to an application under 
S. 488 and therefore notwithstanding the 
words in S. 355, under S. 362 ^4) and 
S. 483 read together it is incumbent on 
the Presidency Magistrates under S. 488 

to recori evidence in the manner laid 
» » ♦ 

^(i.' [l-S323^ Gal. 331. . ^ 


down in S. 355. In the absence of any 
specific provision of the legislature it ap-i 
pears that in applications under S. 488 
Presidency Magistrates are bound to re¬ 
cord evidence in writing in the manner 
they record evidence in summons cases 
ordinary Magistrates therefore under; 
S. 355 and Presidency Magistrates under' 
S. 362. their order on such applications 
not being appealable. 

Nevertheless, as pointed out by this 
Court in Emperor v. Harischandra (2), 
under S. 362, Presidency ^Magistrates 
have a discretion, judicial and not arbi¬ 
trary, and it is necessary for tliera to 
consider the evidence judicially and to 
pa«s -a judicial order. A summary c.ase ordi¬ 
narily is disp-osed of immediately after 
the evidence is recorded at a single hear¬ 
ing, and if a judgment or order, however 
concise, is properly written, it would 
necessarily be a record of the abstract of' 
the evidence and the reasons for appre¬ 
ciation by the Magistrate as the basis on 
which his conclusion is reached. 

In the present case, as the matter was 
not disposed of on 5th March the Magis¬ 
trate ought to have made some notes for 
his own information. 

It is ai'gued for the opponent that the 
learned Magistrate in this case is a 
Magistrate of great experience. Bub 
without in any way disparaging the ex¬ 
perience and capacity of the learned 
Magistrate it is impossible to expect him 
to rame nher on 3th June the evidence 
which he had omitted to record on 5th 
March with the hundreds of other cases 


he must have tried 


in the interval. 



ther the law nor this Court places such 
an unreasonable burden on Presidency 
Magistrates ; rather as pointed out inj 
Emperor v. Haris'Jiandra- (2) in a sum-j 
mary trial, which is likely to be adjournedj 
for a long date, it is difficult for the 
Magistrate to remember the evidence or 
the appreciation of which it is necessary; 
for him to make without a sufficient 
memorandum to enable him on a subse-j 
quent date to write a iiroper judgment. 
In this case, unfortunately, both the evi¬ 
dence and this order are lacking. 

We have no other course left but to 
allow the application, set aside the order 
of dismissal by the Presidency Magis¬ 
trate, 2nd Court, and direct a retrial of 
the case by the Presidency Magistrate, 

6bh Courts Mazagaon. _ 

^(•2) [1907] 10 Bora. L. K. 201=7 Or. 1:. J. 
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1 1 \ Fo'r!bay fTMD.Vii S\HrJ> v, 

Bariee, J. —1 a^roe. iranliii!' Iliat it 
is not for a ri'osifleiicy Mai^is- 

Mm'o- to ioo'..rfl ovitloncv* in a cxsa iitvler 
H. l^s, I t'link t hat, when it ap)io:irs to 
lujn lliat lio (Jinnot tinisli tho ciso at ono 
luM.rii'L‘, a»nl ho (ituls that ho is ol)ligO(l 
to p’l! till' I !io flucision ior a consiclorahjl 
li'tK', Iso should ill tho oxcrciso of Ids 
wi'l ) discr-)* i(jn iniko notes so as to 
on:ih!o him at tho tiino of iud^^inont to 
KNiio iiher \vh:it cvidonoo iiis boon I'O- 
ocudoi. fiithosiino way, when ho is 
n-j! aMe to f^ivo judL^mont i’-nmodiatoly 
alter ^ ovidonco, I ihinic that 

Im shouhl yivo h's reasons for his deci¬ 
sion iti sMch. detail as to inako it clear to 
tlio jsivli-'s as well as to this Cduirt that 
tiis imk^inenf is based on a proper con¬ 
sider it ioti of t ho oviflonco which lias been 
f;iven in the case. In the present case 
there is nothiiv; to show what were the 
reasons whicli led loin to dismiss tlio 
ap]»licant’s petition and we ci’inot feel 
conlidont that he retained (ho evidence in 
his inoiiiory so lon^ as tliroe months and 
a half and tint his jinl;^iivjnt can bo 
looked upon as a considered jud;^inont 
based on tho evidence. 

K.N./r.K. Ap2)lication aliui'ed. 
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Bakkii, J. 

Haidar Saheb (ridam Jlussen 
tiff “Apiiollant. 
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Ins ninio ent(,rcd in jdace of tho deceaeed 
Alias Ali and to do tlio work as tho chief 
sh iror in liis place in connexion with tho 
nioveihles l)elon;‘inp. to and the al¬ 
lowance available to the Dar^a of Peer 
Sayyafl 3a<Umsha Ilussaini and for an 
injunction restrainim* the defendant from 
obstructin'^ h.im in doing the work and 
getting his nrme entered in place of Abas 
Ali. The first Court, the-loint Subordi¬ 
nate Judge of Nasik, granted \)laintitY 
the declaration he sought, but on appeal 
by the defend int the District Judge of 
Nasik set aside tlie decree on tho ground 
that the C’onrt liad no jurisdiction to 
grant ll\e docl iration asked for. Thisi 
is a C190 under the Pensions Act in which 
there does not appear to he any reported 
authority. Tho tacts are that there is a 
IXuga at Nasik which owns certain pro- 
])crty and receives a cash allowance from 
Oovornrnont. Tlio hist holder was ono 
Abas Ali who died in 1019. Ho hal two 
brothers Clihotoniir who died in 1908, 
and tho present idaintill. Chliotoinir 
loft three sons, and the plainlilV also has 
two sons, i^ofore tho death of Abas Ali 
by a deed of gift he convoyed his pro¬ 
perty lo his nephews tho sons of pl.iin- 
tilT and Clihotcnnir. hut ho tlid not nmko 
any reference to tho cash allowance. In 
addition to Ahas .Mi there are four other 
sharers, the allowance being divided 
amongsb live sharers. It is admitted that 
the plaintill being a brotlier of tho do- 
toased, is entitled ui\der MaliomoJan law 


lit anirnddin Chti )lemir Pirjadc — De¬ 
fendant — Respondent. 

Second Aiipoal No. J03 of 19'28, De¬ 
cided on 2Ist .inly 1930, from decision 
of Dist. Judge, Nasik, in Apjical No. 110 


of lOM). 


Pensions Act (1871), S 6 — Manager of 
Darga receiving Government pension dying 
— Name of nis nephew entered in Govern¬ 
ment records—Suit for declaration by bro¬ 
ther of deceased to have his name entered 


is not maintainable. 


Where the iirinagor nf a dirgi receiving pon- 
Rioii from iho Oovnrnment dies and tlio n iino 


of one of his ho.rs (iu\)ho ^a) is eiilcrol in tlio 
<lo\t-rninenl records, a anit by another heir 
(hrol her) tor a doel iritioii that ho is entitle ! 


to have his irnno enloicdin proforoneo to th it 
of tlu5 otlier heir is not in.iintainohle : .1. 1. H, 
l!)dU Doffi. 31 Doni. 101; 40 IJom 55 and il 
Jtom. 314. IHsL [P 140 0 1] 

Ji. \\\ Drsai —for Appolianfc, 

(r.l\. Ji'tujc aitd V. li. Kantik —for Dos* 


I'omlcTit. 

Judgment. —Tlio plaintiiT sued for a 
declaration tliafc ho was ontitled to got 


to succeed in profevonco to tho nophows, 
or rather that ho is a nearav heir than 
tho noiihows. And tlio present. Buit is 
brouglit becauso tho name of tlie oldest 
nopho.vhas boon ontorod in the Colloc- 
tor’s l ooks and tho casli allowance is 


paid to him. Tlio learned District Judge 
was of opinion that no such suit would 


lio in viow of S. G, Pensions Act 23 o£ 


1871, which says : 

“A Civil Court, olhcrwiso coinpolont to try 

the sam.', shall take cogni/uico of any such 

claim upon reeoiving a eertifi'alo from aucU 

Colloefor, Bopnlv Commissioner or other o^cer 

air.lxorizod in that honaU that tho e\so m.ay bo 

so iricd, but shall not make anv order or dccroo 

in anv suit whatever bv wh’oh tho liability of 
• • * 

(tovernment to piy any such pension or grant 
as aforos\id is aticefod dirocllv or indirectly.** 

The learned District Judgo ^states in 


his judgment that ho is unable to assume 
that anybody has a right to luwe his 
na\ne entered in tho Govonnnent records 


for this pension or allowance, still loss 
that such a right is heritable. 
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The parties have both excluded all evidence 
as to custom ; so it is not as a customary right 
that we are to consider it. It was st.ated in 
the hearing of the appeal on the preliminary 
point of jurisdiction and the Collector’s certi¬ 
ficate that the right of management depended 
on getting one’s name entered in Government 
records. If the question agitated in this suit 
is about a ‘right’ claimed both by plaintiff and 
defendant, to what liability does that right 
correspond? The plaintiff sues for a declara¬ 
tion of right to get his name entered : the cor¬ 
responding liability is on the part of the Col¬ 
lector to enter the name. It is the action of 
the Collector in refusing to enter it that has 
given rise to the suit, Kobody else can enter 
names, but the Collector.” 

* 

He goes on to say : 

“But the dispute is as to whose name ought 
Government to enter as a recipient as one of 
the five to whom the money is paid. By enter¬ 
ing the name, Government announces the in¬ 
tention of paying that person. If Government 
is liable to pay by entering the name, the lia¬ 
bility to that person would be created, so far as 
Government is concerned. A suit to enforce 
that would be barred by S. 6. If there were 
no liability, there would be no suit possible.” 

The leai'ned advocate for the appellant 
has referred to various cases of this 
Court under the "Wattan Act, the latest 
case on the point being Hanmant v. 
Secretary of State (l), -which lays down, 
inter alia that a suit brought under S. 36, 
proviso. (3), Bombay Hereditary Offices 
Act of 1874, for a declaration that the 
plaintiff is the nearest heir of the decea¬ 
sed last holder of a watan is maintain¬ 
able against the defendant who has been 
recognized by Government as the repre¬ 
sentative watandar. He further relies 
on Rahimklian v. Dadamiya (2) and 
Shankar Baboji v. Dattatraya Bhiwoji 
(3), in both of which the case in Raoii 
V. Genu (4) is distinguished. The dis¬ 
tinction between these two cases depends 
on the difference between S. 25 and S. 36, 
Bombay Hereditary Offices Act, 3 of 
1874. In Raoji v. Genu (4) the plaintiff 
sued for a declaration that the branch 
of the Gavda family which he repre¬ 
sented was elder than that represented 
by one of the defendants. The object 
which he desired to obtain by a declara¬ 
tion in that form was to influence the 
Collector in determining whether he 
should be recognized as the representa¬ 
tive watandar in respect of the four 
annas share which the Gavda family pos¬ 
sessed in a patilki watan. It was held 
that the civil Court had no jurisdiction 

'll) A. I. R. 1930 Boin7254. 

(2) [1909134 Bom. 101=4 I. G, 833, 

(3) [1915] 40 Bom, 55=30 I. C. 925, . . 

(4) [1896] 22 Bom, 344. ^ 

1931 B/19 & 20 


to entertain the suit, since the declara¬ 
tion sought, if made, would in effect be 
a declaration of plaintiff’s status as re¬ 
presentative watandar, -^diich was a duty 
imposed by S. 25 of the Act, upon the 
Collector and not upon the civil Court. 
S, 26 provides : 

“It shall be the duty of the Collector to 
determine, as hereinafter provided, the custom 
of the watan as to service and what persons 
shall be recognized as representative watandars 
for the purpose of this Act, and to register their 
names.” 

Under S. 36 it is the duty of the Col¬ 
lector to register the name of the person 
appearing to be the nearest heir of the 
deceased watandar as representative 
■svatandar in his place, but sub-S. (3) of 
that section provides : 

“If at any time any person shall by produc¬ 
tion of a certificate of heirship, or of a decree 
or order of a competent Court, satisfy the Col¬ 
lector that he is entitled to have his name 
registered as the nearest heir of such deceased 
watandar in preference to the person whose 
name the CollecUir has ordered to be registered, 
the Collector may, subject to the foregoing 
provisos, cause the eutry in the register to be 
amended accordingly.” 

Section 36 thus therefore distinctly 
provides for the production of an order 
of a Court by which the Collector would 
be guided in the registering of the name, 
and this is what is laid down in Rahim- 
khan v. Dadamiya (2), which was a case 
prior to the amendment of the Watan 
Act, and \xi Shankar Bahaji v. Datta¬ 
traya Bhiuaji (3), where it was held that 
a suit for a declaration that the plain¬ 
tiff is the nearest heir of a deceased re¬ 
presentative watandar is within the 
jurisdiction of a civil Court although a 
declaration that the plaintiff is entitled 
to have his name entered in the W^atan 
Register is a matter beyond the jurisdic¬ 
tion of the Court. Even under the Watan 
Act therefore it would not be open for 
any Court to give a declaration that the 
plaintiff is entitled to have his name 
entered in the Watan Register, although 
the Court has authority to declare that 
the plaintiff is the nearest heir of the 
deceased repx'esentative watandar. There 
are no similar provisions in the Pensions 
Act, and all that the Act says is that 
the Court shall not make any order or 
decree in any suit under the Act by 
which the liability of Government to 
pay any such pension or grant as afore¬ 
said is affected directly or indirectly. 
The analogy of the Watan Act therefore 
which under S. 36 specially provides for 


r 
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the jurisdiction of the Court in declaring 
who is tlio nearest heir of a representa¬ 
tive watandar, does not apply to the 
Pensions Act, l)ut even if this was a case 
under tlio \Vatan Act it would not be 
open to the Court to give a declaration 
that the plaintitT was entitled to have 
his name entered as the person to whom 
the casli allowance slioiild be paid, which 
is really what tlie suit is for as has been 
stated by tlie Courts below. The prayer 
in the i)laint, which has been trans¬ 
lated, is : 

“It should l>c dccl ired that the plaintiff is 
entitled to work in pi ice of his deceased bro¬ 
ther Abas Ali, as a principal sharer among the 
five principal sharers in the immovable pro¬ 
perty and to have his name cntorel as such 
in place of Alias Ali.” 

This amounts to a suit for a declara- 
t ion that lie is entitle! to have his name 
entered in the Register kept by the Col¬ 
lector in preference to the nephews of 
Abas Ali. Such a declaration would not 
i>c admissilde even if the suit were under 
Iho Watan Act, as has already been laid 
down in the cises quote!, and as I have 
already said, under the Pensions Act 
there is no such provision as S. 3G, Cl. 
(3), Watan Act. Moreover, if any such 
declaration were made, it would under 
S. (), Pensions Act, affect directly or in¬ 
directly the liability of Government to 
pay any such pension or grant inasmuch 
as the entry of tlie name of the plaintiff 
in the Register would entail the liability 
of Government to pay to him and not to 
any one of the other sharers. The pre¬ 
sent case is not one in which the right 
to share in the allowance as such is con¬ 
tested amongst the sharers, whicli would 
1)0 a dilToront matter altogether. What the 
jdaintilT wants is to have his name en¬ 
tered in the Register in preference to 
the other sharers, which is admittedly 
what the exi)ression "doing the work” in 
the i)laint moans. Altliough there is no 
decided case on this point, I think, on a 
comparison of the Pensions Act with the 
Watan Act and on a consideration of the 
cases which have boon quote! by the 
learned advocate for the appellant, that 
there is little doubt that the view taken 
by the lower appellate Court is correct, 
and consequently tlio appoxl must fail, 
and is dismissed with costs. 

s.K./ H. K. ^ppea I dis i ssed. 


Great Eastern Life A$sura?i?e Co, Ltd. 

— Appellant. 

v. 

Bai Ilira —Respondent. 

Letters Patent Appeal No. 29 of 1928, 
Decided on 22nd-July 1930, from decision 
of Madgavkar, J. 

(a) Insurance — Life — Statements by as¬ 
sured in application for policy made basis of 
contract—Company*8 liability is absolved if 
statements though immaterial are false ~ 
Statements not forming basis of contract 
if false should be material to absolve com¬ 
pany. 

The recital in the policy that the representa¬ 
tions, statements and agreements in the appli¬ 
cation for the poUcy are made a part of the 
contrict mikes the truth of the statemeuta 
contained in the proposal, apart from the ques¬ 
tion of materiality, the condition of the *liabi- 
lity of the insurance company. The truth of 
the statements is the basis or found ation of the 

contract. Hut where the statements made bv 

% 

an insured upon his application for a policy of 
life insur incc are not made the basis of the 
contract but are to be treated merely as ropre- 
soulit'ons, the materiality of the roproseutation 
is an element to be considered: Dawsori'i Ltd. 

V. /iounin. 11922) 2 A. C. 413, Fo}L\ A/a/a-if 
l ife In%'irance Co. of New York v. On/arto 
Metal Produds Co. (1925) A. C. 314, Ref. 

[P 147 C 2, P 148 C 1] 

(b) Insurance—Life—Falsity of statements 
must'be clearly proved. 

The falsity of the statement involving for¬ 
feiture of the policy must be established by 
clear and unambiguous ovidonco. [P 14S C*2] 

Chimayilal Setalvad and B. J. Thakor 
—for Appellant. 

G.N. Thakor and P. J. Dhruva —for 
Respondent. 

Patkar, J . —This suit was brought by 
the plaintiff, the widow of one Nandlal 
Shivlal Satyavadi, to recover Rs. 10,780 
on the life policy of her husband with 
the defendant company. 

The defendant contended that the 
policy was not binding on the defendant 
as the assured suppressed the fact of his 
having suffered from sangrahani. The 
learned Subordinate Judge raised an issue 
whothor the assured was suffering from 
sprue or dysentery before or at the time 
of the medical examination and his 
declaration, and found in the negative, 
and awarded the plaintiff's claim. 

The plaintiff’s husband made an ap- 
jilioation to the defendant company for 
insurance on his life. It stated: 

*T warrant that, tho above answers arc full 
and truo and that 1 am now and usually in 
sound hoalth; and agroe that this declaration, 
with the answers to be given by me to the modi* 





% 
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oal eximiner, shill be the basis of the policy 
aucl of the interim assurance should any be 
granted.” 

On 19th November 1923, the policy, 
Ex. 10, was issued, which provides: 

‘'This assurance is granted in consideration 
of the representations, statements and agree¬ 
ments contained in the application for this 
policy which is hereby made a part of this con¬ 
tract.” 

In his answers bo the questions by the 
medical officer the plaintiff’s deceased 
husband stated that none in particular 
was his medical attendant, and that he 
had no other illness of any kind. The 
defendant company does not base its 
defence on answers to these questions 
^ and 3. It relied on the question and 
answer in 5 (g) wherein the deceased 
stated that he had never suffered from 
indigestion, abdominal pain or discom- 
^ort, fistula, piles, rupture, dysentery, 
sprue, or any other affection of the diges¬ 
tive organs. 

I shall deal in detail with the plead¬ 
ings of the parties and the specific answer 
on which the defence is based. It is 
sufficient at this stage to mention that 
the answer that the assured never suf¬ 
fered from sprue or dysentery may be 
taken to be the basis of the denial of the 
claim by the defendant. 

The learned Subordinate Judge held 
that where an answer given by the as¬ 
sured to the medical examiner is made 
the basis of the policy, the falsity of the 
alleged answer is the only question in 
view of the expressed condition, wari'anby 
and stipulation making it the basis of 
the insurance contract, and that it is 
not for the Court to consider whether 
the answer is a material one, and relied 
xipon the decisions in the case of Ander¬ 
son V. Fitzgerald (1) and Thomson v. 
Weems (2). 

It is urged on behalf of the respondent 
that the policy in the two above men¬ 
tioned cases unlike the policy sued upon 
contained a proviso that if any untrue 
averment was made the policy was to 
be absolutely void and all moneys re¬ 
ceived as premium should be forfeited, 
and therefore the materiality of the 
question and answer did not arise for 
decision in those cases, but the question 
arises in the present case and reliance 
was placed on the decision in the cases 
of Fotvhes V. Manchester and London As- 

(1) [1853] 4 H. I>. C. 484=17 Jur. 995, 

9 A. C. 671. 


surance Association (3) and Hemmings v. 
Sceptre Life Association, Ltl. (4), where 
it was held that the policy and the de¬ 
claration must be read together and the 
policy was not avoided by any untrue 
statement in the declaration unless the 
statement was material and designedly 
untrue, I am unable to agree with the 
contention advanced on bahalf of the 
respondent. The statement in the policy 
that the policy shall be void and the 
money paid shall be forfeited is only the 
legal result of the condition that the 
proposal and the statement shall be the 
basis of the contract. In the present 
case, the declaration and the answers to 
be given to the medical examiner are 
agreed to be the basis of the policy. The 
recital in the policy, that the represen¬ 
tations, statements and agreements in 
the application for the policy are made a 
part of the contract, makes the truth of 
the statements contained in the proposal, 
apart from the question of materiality, 
the condition of the liability of the 
insurance company. The truth of the 
statements is the basis or foundation of 
the contract. The law on this point is 
clearly laid down in the case of Daivsons' 
Ltd. V. Bonnin (5), where the fact that 
an inaccurate answer was given to a 
question in the application form, al¬ 
though in itself of no materiality, was 
held to invalidate the policy of insurance, 
because the accuracy of the assured’s 
answers was made a basic condition of 
the contract. It was observed (p. 432): 

“What, then, does the sentence quoted mean? 

I cannot think that it amounts to nothing more 
than a statement that the proposal initiated 
the transiction and led to the grant of the 
policy. That fact sufficiently appears from the 
recital of the proposal; and the addition of an 
express stipulation that the proposal shall be 
treated as incorporated in the policy and shall 
be the basis of the contract, is plainly intended 
to have some further effect. ‘Basis’ is defined 
in the Imperial Dictionary as ‘the foundation 
of a thing; that on which a thing stands or 
lies’; and similar definitions are to be found 
elsewhere. The basis of a thing is that upon 
which it stands, and on the failure of which it 
falls; and when a document consisting partly 
of statements of fact and partly of underUkings 
for the future is made the basis of a contract of 
insurance, this must (I think) mean that the 
document is to be the very foundation of the 
contract, so that if the statements of fact are 
untrue or the promissory statements are not 

(3) [1863] 3 B. & S. 917 = 11 W. R. 622 = 32 
L.J.Q.B. 153=8 L. T, 309. 

(4) [1905] 1 Oh. 365 = 74 L. J. Ch, 231 = 21 
T. L. R. 207=92 L. T. 221. 

(5) [1922] 2 A. C. 413. 
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carried out, the risk does not attach. No doubt 
the Gti[)u!ation is more conci.se in form than 
tho.=;e wuich wore ooiitiincd in the policies 
whicli fell to he construed in Andfrson v. FUz- 
gerahl fl) and Thnm<:on v. Weems in each 
of which cises the policy contained an express 
provision to tiic ctTecl th<at if anything statod in 
the iiropos il was untrue, tlic policy should be 
void; hut 1 think that the effect is the same as 
if tho?o words hid been found in the pro.sent 
policy. Indeed, it is remarkalile that in Ander¬ 
son V, Fitzgerald fl) Lord Cranwortli referred 
to the above-mentioned provision, as to the 
avoidance of llie polic\ if an\' of the statements 
in the proposal should he untrue, as a provision 
making those st itcments the Insis of the con¬ 
tract; and in Thomson v. Weems {2), Lord 
Llackhnrn said: ‘Ihit I tliink when we look at 
the terms of this contract, and sec tliat it is 
expressly said in the policy, as well as in the 
declaration itself, that the deed ir.ition shall be 
the bisis of the policy, that it is hardly possible 
to avoid the conclusion tiiat the truth of the 
p.articulars .... is warranted.’ Lord lusher, 
in Jlamhron }h v. Mafnal Life Insiirayicc Co, of 
Neio York (G), uses the word ‘b.vsis’ in the siine 
sense.” 


“Upon the whole it appears to me, both on 
principle and on authority, that the meaning 
and effect of the‘basis’clause, taken by itself, 
is that any untrue statement in the proposal, or 
any brcich of iUs promissory clauses, shall 
avoid the policy; and if that ho the contract of 
the parties, it is fully established, by decisions 
of your Lordships’House, that the question of 
materiality his not to bo considered.” 


On tlio other hand, where the state- 
imonts made by an insured upon his ap- 
'plication for a policy of life insurance are 
not niado the basis of tho contract but 
arc to bo treated merely as roprosonta- 
jtions, the materiality of tho ropresenta- 
jtion is an element to be considered: see 
Mutual Life Insurance Co. of New York 
V. Ontario Metal Products Co. (7). As 
observed in Joel v. Laiv Unioti and Crown 
Insurance Co. (S), not oven tho most 
skilled doctor, after tho most prolonged 
scient ific oxamination, could answer such 
a question with certainty, and .a layman 
can only give his lionost opinion on it. 
In that case however tlio declaration did 
not state tliafc tho answers to the medical 
oiheer were to form the basis of the con¬ 
tract. Having regard to tho warranty 
in tho inosont case that tlie answers 
given to tlie medical ollicer shall be the 
basis of the policy, tho Court lias only to 
consider whether the disputed statement 
IS false, and it is not necessary to go 
intojho question whether it is a material 


( ■>) Cl«0.')] 72 L.T. 110, 

(7) fl‘)25] .\.C. ;Vi.i. 

(Hj [IGOSJ 2 K.ll. Kr.:lr=77 L..T.K 11 
S.J. 7-10=21 T.L.K. L.T. 


110S=52 

712. 


one. In Halshury’s Laws of England, 
Vol. 17, p. 551, it is laid down as follows: 

“The effect of such a stipulation is that the 
assured is hold to warrant the truth of the 
declaration, and if it states anything untrue, 
whether to the knowledge of the assured or not, 
and whether material or not, the contract is 
avoided. Thus, if the declaration which is 
made the basis of tho insurance contains a 
statement that the life assured has not been 
attacked by a certain illness, and the statement 
is untrue, the policy is avoidc.l, however slight 
the illness mav have lieen, at anv rate unless it 
was of such a nature that Jie could not be rea- 
soniblv aware of it, and the declaration cinnot 
be fairly considered as including latent and un¬ 
known disease.” 

The next question is whether the ans¬ 
wer of the assursd in his statement 
before the medical examiner to question 
5 (g) was false as alleged by the defen¬ 
dant. The answer to this question de¬ 
pends on the pleadings of the parties, 
(His Lordship discussed the evidence 
on the point and concluded:) I am 
unable to draw an inference from 
the evidence of Dr. Bhagat and Dr. 
Parikh, Exs. 40 and 41. tiiat the state¬ 
ment made by the assured that he was 
not suffering from sprue is false. The 
doctors are not positive in their infer-! 
onces from the proscriptions, and their, 
opinions are indecisive and halting. The! 
falsity of the statement involving for¬ 
feiture of the policy must be established 
by clear and unambiguous evidence. It 
is dilVicult to hold on the evidence in the 
case that tho assured know that he was 
suffering from sprue, and made a false 
statement to tho medical officer that he 
was not suffering from siu'ue. Though 
the case of tho defendants is principally 
based on tlie falsity of the statement that 
the assured was not suffering from sprue, 
the evidence is not sulVioionb oven to- 
provo affirmatively that tho deceased 
was suffering from dysentery, oven if an 
inquiry on that point is admissible, not 
in view of the pleadings of the parties, 
but on account of tho fran>eof the issue. 
Tho modioal officer, Dr. Bhagat, is very 
hesitating in his opinion. All that he is 
certain of is that the prescriptions dis¬ 
close tho case of intestinal trouble of 
diarrhoetio nature, and not necessarily 
diarrhoea or dysentery, but it may be 
mucus collitis. 

On tho whole I tliink the view taken 
by the lower Court is right and this ap- 
peil must bo dismissed with costs. 

Barlee. J .—This suitr, out of whidi 
this appeal has arisen, was tiled by Bai 
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Hira, widow of Nandlal Shivlal Satya- 
vadi, against the Great Eastern Life 
Assurance Company to recover Rs. 10,790 
with costs and interest alleged to be due 
under a life policy of Rs. 10,000 on her 
husband’s life. 

The admitted facts are that on 29th 
October 1923, the deceased Nandlal made 
a proposal for a life assurance to the 
defendant company and filled in a pro¬ 
posal form. It included a warranty that 
the answers given by him were full and 
true and he agreed that 

this declaration, with the answers to be 
given bv me to the medical examiner, shall be 
the basis of the policy. ” 

Amongst the questions put to him by 
the medical examiner were: 

“ Who is your ordinary medical attendant ? 
When and for what illness consulted ? ” 

Answer “ None in particular. 

“ What other illness of any kind have you 
had, and when ? By whom were you attended ?” 
Answer.—“None.” 

“ No. 5 (g)—Have you ever suffered from 
indigestion, abdominal pain or discomfort, 
fistula, piles, rupture, dysentery, sprue, or 
anv other affection of the digestive organs ? ” 
Answer: “—Nil.” 

On the strength of those answers the 
policy was given. Nandlal died on 11th 
May 1924. His widow, the plaintiff, 
applied to the company for the money 
due under the policy and was met with a 
refusal. From the letter at p. 53 of the 
printed book we find that the company 
informed her that they were convinced 
that some of the material facts had not 
been disclosed by the deceased and con¬ 
sequently that the assurance granted was 
void. The plaintiff through her pleader 
inquired what those material facts were; 
and at p. 57 we have their reply, 
dated 15th July 1925, that they were 
relating to the. history at a previous 
illness. Finally, by their letter at p. 61, 
they said that, according to their in¬ 
formation, the assured had had attacks 
of sprue for which he had been treated 
by competent medical men. 

The widow then,filed a suit in the 
Court of the Joint First Class Subordi¬ 
nate Judge at Ahmedabad. In their 
written statement the defendant pleaded 
that the deceased had suppressed the 
fact of his having suffered from sangra- 
hani, and when called on for particulai*s 
added, on 9th December 1926, that the 
deceased had suffered from sprue, i. e., 
from '* the disease of stools. ” The 
pleading was in Gujarati, but the 


Co. V. Bai Hira (Barlee, J.) Bombay 149 

English word “ sprue ’’ was used. Issues 
were framed. On the first issue*. 

“ Was the assured suffering from “ spnie ” 
or dyseiitei'v before at the time of his'inedical 
examination and his declaration? 

The finding of the trial Court was in 
the negative, and the plaintiff obtained a 
decree against which the company has 
appealed. (After referring to the evi¬ 
dence, his Lordship went on :) This 
being the state of the evidence the 
learned Subordinate Judge held that 
it had not been proved by the defendant 
company that the deceased was suffering 
from sprue .or dysentery or that the 
answers given by him on this point to 
the medical examiner of the company 
were false. 

In appeal there are two questions for 
decision: (l) whether defendant had to 
prove that the answers given were false 
to the knowledge of the assured, or 
merely that they were false; (2) whether 
in fact they were false. 

The first point admits of a very short 
answer. It is determined by the case of 
Darvsons, Ltd, v. Bonnin (5) [followed in 
Mutual Life Insurance Co* of Neio York 
V. Ontario Metal Products Go. (7)], in 
which it was decided that an inaccurate 
answer given to a question in the appli¬ 
cation form, although in itself immate¬ 
rial invalidates a policy of insurance 
when the accuracy of the assured’s 
answers is made a basic condition of the 
contract. The authorities cited on the 
other side by Mr. Thakor are not appli¬ 
cable to a proposal in the present form. 
In Fowkes v. Manchester and London 
Assurance Association (3) and Hemmings 
v. Sceptre Life Association, Limited (4) 
the policy contained a clause to the effect 
that if any statement in the declaration 
was untrue (which declaration was con¬ 
sidered a part of the policy) or if the 
assurance should have been effected by 

any wilful misrepresentation, conceal¬ 
ment or false averment whatsoevei, the 
policy granted in respect of such an 
assurance should be absolutely null and 
void; and it was held that the declara¬ 
tion and policy had to be read together 
and that their combined effect was that 
the policy was not avoided by any un¬ 
true statement in the declaration which 
was not designedly untrue. In other 
words the clause in the policy, it was 
held, explained and limited the warranty 
in the proposal. But in the present case 
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there is no such limitation, and the 
declaration must be interpreted in ac¬ 
cordance with the Court's ruling in Daw- 
son*?. Lt'l. V. Bonniii (5) cited above. 

On tlie merits it has been contended 
for the appellant company that the 
learned Subordinate Judge was wrong in 
confining his consideration to the ques¬ 
tion of sprue, and that the company was 
entitled to succeed since it was clearly 
proved tliat the assured was suffering 
from some sort of severe intestinal 
disease, which lie had concealed from 
the company in making his proposal. 
That ho did conceal from tlie company, 
intentionally or otherwise, the fact that 
ho had suffered within the preceding 
18 months from an intestinal disease 
must bo conceded; and it would have 
been open to the company to plead that 
that concealment was enough to entitle 
them to avoid t!io policy. But I agree 
with the lower Court that they did not as 
a matter of fact defend the case on this 
ground. In the written statement they 
used the general word sangrahani, which, 
according to dictionary, means dysentery, 
costivenoss alternately with diarrhoea.’ 
But, when asked for futher particulars, 
they pleaded definitely that the deceased 
was suffering from spruo. 

Now, the coin[)any, it must he assumed, 
was acting on competent legal and 
medical advice and when they used the 
word ‘‘ sprue " they must bo understood 
to have meant that the assured was 
suffering from the specific disease known 
by that namo and to havo restricted 
their defence to this plea. Accordingly, 
I agroe with the lower Court that the 
evidence wont no further than showing 
that tho assured had suffered from one 
of several intestinal diseases of an allied 
nature and it was not sufficient to estab¬ 
lish tho tlefonce which tho company 
clioso to sot up, and would dismiss tho 
appeal with costs. 

K.N./n.K. Appeal 
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Beai'mont, G. AND Blackwell. J. 

Indian Life Assurance Co. Ltd .—Poti 
tionors. 


('oinmissioner of Incoine'ta.v, Bombay 
— Opposite Party. 

Misc. t’as;) Xo. 107 of lOdO, Decided 
on 30th September 1930. 


Income-tax Act (1922), S. 66 (1)—Income- 
tax assessment operating in Sind—Court o£ 
Judicial Commissioner in Sind is High. 
Court within S. 66. 

Where the income-ta?: assessment operates in. 
Sind, the Court of the Judicial Commissioner 
in Sind is the High Court within the meaning, 
of S. 6G (1), and therefore tho High Court ot 
Bombay will in such a case not have any 
jurisdiction over the matter in question. 

[F 151 G 23 

Coltman —for Petitioners. 

Jamshed Kanga —for Opposite Party. 

Beaumont. C. J. —^This is a petition 
under S. 45, Specific Relief Act, by a 
company called the Indian Life Assu¬ 
rance Company which is a company re¬ 
gistered under the Indian Companies 
Act and having its registered office ab 
Karachi. The petitioners were assessed 

to income-tax for the year 1928-129 bv 

% * 

the Income-tax Officer at Karachi, and 
in that assessment the petitioners were 
allowed a deductii n of Rs. 74,000 odd 
in respect of depreciation of immovable 
properties owned by tho petitioners and 
they paid their income tax less that 
deduction. 

The respondent who is the Commis¬ 
sioner of Income-tax for the Presidency 
of Bombay including the province of 
Sind disagreed with the deduction which 
the petitioners had been allowed and 
acting under the power conferred upon 
him by S. 33, Income-tax Act, he dis¬ 
allowed the petitioners’ claim for that 
deduction and I suppose made a fresh 
assessment upon them. The petitioners, 
wore dissatisfied with the order of the 
Commissioner and they requested him to 
state a case for the opinion of the Court.. 
Tho Commissioner refused to do that as 
ho thought that the matter was quite 
clear and thereupon tho petitioners pre¬ 
sented this petition in which they ask 
for an order requiring tho respondent to 
draw up a statement of the potitioners” 
ease and to refer it with his opinion 
thereon to tliis Court. 

The Advocatc-Gonoral for tho respon¬ 
dent has taken a px'eliminary ohjeotion 
that this Court would havo no jurisdic* 
to lioal with the case if stated. 

Mr. Coltman (or tho petitioners argues 
that even if that is so wo can under S. 
45. Specific Relief Act, require the Com¬ 
missioner of Income-tax, Bombay, who 
is a public officer resident in Bombay to 
state a case. But in my opinion if we 
are satisfied that the case when stated 
would havo to be referred to the Court 


1931 Eamdas Khatau & Go. v. Atlas Mills Co. Bombay 1.51 


of the Judicial Commissioner in Sind for 
decision it ^YOuld not be right for us in 
our discretion to make an order under 
S. 45, Specific Relief Act, even if we 
have power to do so. It is necessary 
therefore to determine whether this 
Court would have jurisdiction to hear 
the case if stated. 

Section 66, Income-tax Act, provides ; 

“(1) If in the course of any assessment under 
this Act or any proceeding in connexion there¬ 
with other than a proceeding under Chap. 8, 
a question of law arises the Commissioner 
may either on his own motion or on reference 
from any income-tax authority subordinate to 
him draw up a statement of the case and refer 
it with his own opinion thereon to the High 
Court.” 

The Advocate-General says that the 
“High Court" in that section for the 
purpose of the present case is the Court 
of the Judicial Commissioner in Sind 
and not the High Court of Bombay. 
The expression “High Court" is defined 
in S. 3 (24), General Clauses Act, in 
these terms : 

‘‘High Court’* used with reference to civil 
proceedings, shall mean the highest civil 
Court of appeal in the part of British India in 
which the Act or Regulation containing the 
expression operates,” 

Under S.l, Sind Courts Act, Bom¬ 
bay Act 12 of 1866, it is provided : 

‘‘There shall be for the Province of Sind a 
Court of the Judicial Commissioner of Sind 
(hereinafter called the Court of the Judicial 
Commissioner) which shall be the highest 
Court of appeal in civil and criminal matters 
in the said province and which shall be the 
District Court and Court of Karachi of Session 

• » « • 

And then by S. 1, Government of 
India Act 5 of 1872, it is provided: 

‘‘The High Court of Bombay has nob and 
shall be deemed never to have had jurisdic¬ 
tion over the Province of Sind.” 

So that within the Province of Sind, 
the Court of the Judicial Commissioner 
is clearly the High Court. On the other 
hand within the whole of the Presidency 
of Bombay, which of course for certain 
purposes includes the province of Sind, 
the High Court of Bombay is the High 
Court and the question ‘is which Court 
is the High Court for the .purpose of S. 
66,,Income tax Act, and it seems to me 
that in determining that question w^hat 
we have to see is in which place does the 
Income-tax Act, for the purpose 
of this proceeding operate. The Act 
under S. 1 operates in the whole of 
British India, but it seems to me that 
for the purpose of the present provision 
it operates in Sind and not in Bombay. 


The assessment was originally made in 
Sind, the assessee has its registered 
office in Sind. No doubt the assessment 
was actually altered by the Commis¬ 
sioner at his office in Bombay, but the 
altered assessment operates in Sind, and 
the money will have to be paid or 
collected in Sind. 

It seems to me therefore that for the 
purpose of the Income-tax Act this 
assessment operates in Sind and 

that therefore the Court of the Judicial 
Commissioner in Sind is the High Court' 
within the meaning of S. 66 (1). Our‘ 
decision on this point is in accordance 
with a decision which has already been 
given on the same point by the Court of 
the Judicial Commissioner at Sind 
in Misc. Appln. No. 23 o/ 1929: Firm of 
Bulchand Keshavdas v. The Coynynissioner 
of Income-taxy Bombaij. 

In my judgment therefore this petition 
must be refused with costs. 

Blackwell, J.—I agree. 

B.V./R.K. Petition refused. 
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Beaumount, C. j., and BLACK-WELL, j. 

Ramdas Khatau & Co .—Defendants — 
Appellants. 

v. 

Atlas Mills Co., Lid. —Plaintiffs—Res¬ 
pondents. 

Original Civil Jurisdiction Appeal No. 
18 of 1030, Decided on 25th September 
1930, from decree in Suit No. 1188 of 
1929 

fa) Specific Relief Act (1877), S. 54 —Act 

is not exhaustive and Court is entitled to 
look to English cases for restraining arbi¬ 
tration proceedings. 

The Specific Relief Act is not exhaustive and 
therefore a Court in India is entitled to look at 
the English cases dealing with the right of a 
Court to restrain arbitration proceedings, as 
the Courts in India have inherited from the 
Supreme Court the equity jurisdiction which 
was conferred upon it in any case where the 
jurisdiction had not been taken away by subse¬ 
quent legislation: 47 Cal. 733, Dint.', A.l.R. 
1929 P.C.,132, Rel. on. BMow v.Beddow,{\S7S) 
9 Ch. D. 89 and Malmesbury By. Co. v. Budd, 
(1876) 2 Gh. D. 113 and 33 Cal. 203 (P.C.), Ref. 

[P 156 Cl] 

(b) Specific Relief Act (1877), S. 54 —No 
injunction can be granted to prohibit acts 
not causing legal injury. 

A phiintii! is not entitled to come to the 
Court and to ask for an injunction against the 
commission of an act, which infiicts-.no legal 
wrong upon him. There are a great many acts 
w'.iich may indict annoyance and occasion cost 
and expense which, in the por^ular sense of the 
word, are a nuisanoe to another person, bub 
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which do not unonnt to a imisinco in the lo^al 
sense of tho word and give rise to no cause of 
action. In order to get a relief the plaintiff 
must show tint ho his suffered some legal 
wrong: North f,nn<loii Ri/. Co. v. (ireat Northern 
Ry. Co. (18S;J) 11 Q.li.D, 30 and Steam-ihip 
Den rf Airlie Sc Co. Ltd. v. Mitani Sc Co. Ctd. 
(19l-2j 100 h.T. 4ol. Ref. [P 153 C 1. 2] 

fcj Specific Relief Act (1877), S. 54 — 
Validity of contract challenged in suit— 
Court has jurisdiction to restrain arbitration 
proceedings under the agreement, until that 
question has been determined. 

Where in an action the v.ilidity or existence 
of the contract is challenged on any ground, 
the Court has jurisdiction to restrain arbitra¬ 
tion proceedings under the agreement until the 
question 1 ms li'jcn letcrminci. I’ut llie juris¬ 
diction cm only bo exorcised whore an action is 
proceeding in tho Court iu wliich the validity of 
liio contract is in issue and the nirtics are 
before ttic Court and tho Court in such a cise 
can only grant an injunction restraining tho 
aibltration pr<.)cccdings, until the <juestiou in 
tno action has been determined: Kitts v. ^[oore^ 
(LdOo) 1 (J.B. 253 and 52 I.C. 538. R.>1. on and 

c 154 C 1] 

(d) Specific Relief Act (1877), S. 54 — 
Futile arbitration proceedings give no cause 
of action for an injunction. 

The commoncemont and prosecution of futile 
proceedings for arbitration arc amongst those 
annoying acts wliich do not amount to a legal 
wrong and which cannot he restrained by an 
injunction. Uu t it does not follow that in' no 
oircnmslincos can tho Court restrain arbilra- 
ti.m pr.Moedmg by injunction: North London 
L'!/. Co. V. (Ircnt Northern Ry. Co. (1833) IL 
bO an 1 Stemiship J)en of Airlie Co 
Ltd. V. Mi'sui Sc Co. lAd. (1912) lOb L.T. 451, 
Foil. [1* 154 0 2] 

fe) Specific Relief Act (1877), Ss. 54 and 
42 — Suit for declaration that contract did 
not exist - Arbitration proceedings under 

that agreement cannot be restrained by in¬ 
junction. 

Having regard to S. 12. it is extromely doubt¬ 
ful whether a suit asking for a declaration that 
a contract did not exist would lie. Even if a 
sujt was brouglit and assuming without admit¬ 
ting such a suit would lie, challenging tho 
oxislouco of tho contract on the ground that it 
had never been made, tho Court would have no 
jurisdiction to ro.strain arbitration proooodings 
under tho alleged contract upon the ground that 
no legal injury would be caused by the award, 
if in fact it turned out that no contract was 
in.ide inasmuch as tho award would bo a nulliiv 
and could I'O challouged as such. There is no 
chlTeronco hetweou that case and a case in which 
Jt IS alleged that the matter sought to bo rofoi- 
‘•oct >3 outside tho contract; North London Ru. 
o. ^'-Creat Northern liy. Co. (1883) 11 

1 253, lief. [P 150 C 2; I* 157 C 1] 

'f<YnshedKan,jaiuu\.}Li\ Sctalcad- 

tor Appellants. 

Engineer aiul Dinshah Mitlla- 
pondonts. 

^ is an appoa 

t*o.n a decision of Ran.^nokar, J., j, 

luoh he t;ranted an injunction to rostraii 


for Ros 


the defendants from proceeding with a 
certain arbitration. 

The point arises in this way. The 
plaintiffs and the defendants entered into 
an agreement which contained a clause 
referring matters in dispute to arbitra¬ 
tion. Disputes arose between the parties, 
and the defendants alleged that the 
plaintiffs had been guilty of misrepresen¬ 
tations which had induced them to enter 
into the contract, and that they wore not 
l)ound by the contract, and ultimately, in 
a letter dated 27th April 1929, the de¬ 
fendants required the plaintiffs to refer 

the disputes to arbitration, and they set 
out in that letter five points of difference 
to be submitted to the arbitrator. The 
third of those points was *'whether in 
tho circumstances tho defendants are not 
entitled to avoid tho contract dated 14th 
February 1928,” and tho fourth was 
whether the defendants should not be 
paid back tho amount of deposit of rupees 
one lakh with interest thereon and the 
shares of the value of rupees one lakh.” 
The one lakh of rupees and the shares had 
been deposited by the defendants under, 
tho contract, and those two claims cer¬ 
tainly seem to suggest that defendants 
desired to impeach the contract and to 
say that it was not binding upon them. 
The plaintiffs very properly took the 
view that it was not open to tho defen¬ 
dants both to approbate and reprobate. 
They could not at one and the same time 
ask to have the disputes referred to arbi¬ 
tration under tho clause in the agree¬ 
ment, and also allege that the agreement 
was not binding. The defendants in the 
correspondence refused to recode from 
their position, and therefore tho plain¬ 
tiffs commenced this action asking that 
the defendants might be restrained from 
proceeding with the arbitration. I think 
perhaps the plaintiffs were somewhat 
premature. If they had gone before the 
arbitrator and raised the point that 
the defendants clearly could not im¬ 
peach tho contract and at tho same 
time ask tho arbitrator to act under it» 
it is very probable that the arbitrator 
would have soon the justice of the case. 
It is extremely probable also that the 
defendants when they came to he advised 
by counsel would have receded from the 
position that they had taken up and 
would not have impeached the ooutraot; 
and that they would in fact have dona 
that appears clear from the athdavU 
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sworn on 9th July 1929, in which they 
say that they do not propose to impeach 
the contract. ♦The Advocate-General, 
who appears for the defendants, has 
stated in Court that in fact his clients 
do not propose to impeach the contract, 
and that they will not take any objection 
to the plaintiffs appointing their own 
arbitrator, although the time for making 
such appointment has elapsed, and there¬ 
fore if the arbitration proceeds, the 
plaintiffs will not in fact be prejudiced. 

However we have to decide strictly 
whether the plaintiffs are entitled to the 
injunction which Rangnekar, J., granted, 
because we have to deal wMth the ques¬ 
tion strictly on the matter of costs. 

Now the way the learned Advocate- 
General puts the case is this. He says: 

‘Assume that my arbitration proceedings are 
entirely futile and entirely unnecessary, never¬ 
theless the Court has no jurisdiction to restr.ain 
such proceedings,” 


He put his case first of all on the 
Specific Relief Act, and he said that the 
injunction asked for in this case is not 
justified by S. 54, He further says that 
the Specific Relief Act is exhaustive, and 
for that he relies on the decision of the 
Court of appeal in Calcutta in Bavi 
Kissen Joydoyal v. Pooran I 

am not prepared to accept the view that 
the Specific Relief Act, is exhaustive. I 
rely on the nature of the Act and on the 
preamble which is in very similar terms 
jto the preamble of the Contract Act, 
which Act the Privy Council has held is 
not exhaustive. I should be sorry to 
hold that the power of this Court, which 
is derived from the old Court of Chancery, 
to grant injunctions wherever just and 
convenient,, as those words have been 
construed in England, has been taken 
away by an Act of Parliament. I think 
therefore that we are bound bo look out¬ 
side the Act, and to consider the English 
leases on the subject. 

In my opinion, the general principle is 
clear that a plaintiff is not entitled to 
come to this Court and to ask for an 
injunction against the commission of an 
act which inflicts no legal wrong upon 
him. There are a great many acts which 
may inflict annoyance and occasion cost 
land expense, which, in the popular sense 
|of the word, are a nuisance to another 
person bub which do nob amount to a 
nuisance in the legal sense of the word. 


and give rise to no cause of action, are, 
in fact, damnum sine injuria. In order 
that a plaintiff may be entitled to relief, 
he must show that he has suffered some 
legal wrong; and in my opinion the cases 
in England to which we have been 
referred and particularly two decisions 
of the Court of appeal. North London 
Railway Co. v. Great Northern Railway 
Co. (2) and Steamship Den of Airlie Co. 
Ltd. y. Mitsui Sc Co., Ltd. (3) have, 
laid it down that the commencement and! 
prosecution of futile proceedings for arbi-! 
bration are amongst those annoying actsi 
which do not amount to a legal wrong, 
and which cannot be restrained by in¬ 
junction. I think that the ratio deci¬ 
dendi of the cases really is that obtain¬ 
ing an entirely wrong award from an 
arbitrator does not inflict a legal wrong 
upon the person against whom the award 
is made and would not entitle such per¬ 
son to recover damages, and if the doing 
of the act would not give rise to a claim 
for damages, the Court has no jurisdic¬ 
tion to restrain the committal of the act 
by injunction. Bub it does nob follow! 
from that that in no circumstances can 
the Court restrain arbitration proceed-l 
ings by injunction. 

In several cases, of which the leading 
case is Kitts v. Moore (4) a decision of 
the English Court of appeal, the Court 
has laid it down that where an action 
has been brought impeaching the agree¬ 
ment on equitable grounds, the Court 
could restrain the defendant from pro¬ 
ceeding to arbitration pending the deter¬ 
mination of the question in suit. In the 
case of Sardarmull Jessraj v. Agar 
Chand Mehata & Co. (5) Bankin, J., had 
to consider all these cases, and he came 
to the conclusion that the jurisdiction of 
the Court to restrain arbitration proceed¬ 
ings in an action was strictly limited to 
actions of the nature of Kitts v. Moore 
(4), that is bo say, to actions in which 
the agreement is impeached on equitable 
grounds, and that the jurisdiction did 
not extend to the case before him in 
which it was alleged that there was no 
agreement at all. Speaking for myself, 
I think that that is taking too narrow a 
view. It seems bo me anomalous to say 


(2) [1833] 11 Q. B. D. 30. 

(3) [1912] 106 L. T. 451. 

(4) [1895] 1 Q. B. 253=64 L. J. Oh, 152=12 

R. 43=71 L. T. 676=43 W. R. 84. 

(5) [1919] 52 I. G. 588. 


(1) [I920j 47 Cal. 733=56 I. C. 571. 
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that if an agreement is attacked on the 
ground that the parties were not ad 
idem, which is aground recognized by 
the common law, the Court cannot res¬ 
train arbitration jn'oceedings, whereas if 
the agreement is attacked on the ground 
that it was induced by misrepresentation, 
an equitable gi’ound, the arbitration pro- 
'ceedings can be stayed. I am disposed to 
think that where in an action the validity 
or existence of the contract is challenged 
,on any ground, the Court lias jurisdiction 
to restrain arbitration proceedings under 
itho agreement until that (piestion has 
'been determined. Unless the Court has 
such jurisdiction it seems to me that 
difhcultio^^ may arise. The Court can 
always restrain conduct which is cal¬ 
culated to result in muitii>licity of ac¬ 
tions or in tlio abuse of its own ijrocess ; 
and a position might arise in which the 
validity or existence of an agreement is 
being tried by one Judge on oral evidence 
in the action, and in anotlier case exactly 
the same question is being tiled by an¬ 
other Judge in an application to set aside 
an award on allidavit evidence. I think 
that the Court would have jurisdiction to 
look ahead and to prevent tliat state of 
affairs from arising by restraining arbi¬ 
tration proceedings. But the jurisdic¬ 
tion can only be exercised, in my opinion, 
where you have got an action proceeding 
in the Court in which the validity of the 
contract is in issue and the parties are 
before the Court ; and tbo Court in such 
a case can only grant an injunction res¬ 
training the arbitration proceedings until 
itho question in the action has boon deter¬ 
mined. That j'osition does not arise hero 
because there are no proceedings before 
tiio Court in which the validity of tlio 
agroomont is iti any way in question. 
The plaintiffs do not dispute the validity 
of tho agroomont. The defendants dis¬ 
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is once filed it can be enforced unless 
somebody tikes steps to have it set aside; 
and therefore, it is not like the position 
contemplated in the English cases in 
which it is said that, if futile proceedings 
for arbitration ai'e taken, the party 
against whom they are taken is entitled 
to sit with folded hands and do nothing, 
and he will suffer no loss. In India he 
has got to take proceedings to prevent 
the award becoming enforceable. There 
is, no doubt, some force in that contention. 
But it does not, in my opinion, really 
affect tiie principle on which the English 
cases were decided, the principle, as I 
have said, being that tho commencement 
of futile arbitration proceedings gives you 
no cause of action any more than does 
I lie commencemor.t of litigation which 
appears likely to fail. 

So far as I know there is no case 
eitiicr in England or In India, at any rate, 
since tho decision of the English Court 
of appeal in XortJi London Iiaihcaif Co. 
V. Great Northern Nailteny Co. (2). in 
which a perpetual injunction has been 
granted to restrain arbitration proceed¬ 
ings, and no other relief given, with the 
possible exception of the case to which 
the learned trial Judge referred, namely 
Sissons V. Oates (6). That was a decision 
of a Divisional Court ; the report is ex¬ 
tremely short, and the question of juris¬ 
diction was not considered. Tho Court 
treated tho matter as being entirely one 
of discretion. I think that we cannot 
take that case as being an authority for 
the injunction which is asked for in this 
case. In my opinion we have no juris¬ 
diction to grant tho injunction, and I 
therefore think that this appeal must bo 
allowed witli costs and the suit be dis¬ 
missed with costs. 

Blackwell. J. —In tins case tho appel¬ 
lants, tho defendants to tho suit, cilled 


puted it in the correspondence, but have 
since rotodod from tliat position in their 
allidavit, and tliey have not taken and do 
not propose to take any proceedings for 
imi'oaching the contract, and that being 
so cases like hittsx. Moore {■{) have no 
apjdication lioro. 


Mr. iMiginoor for tho plaintiffs pressed 
us witli this point, ilo says tliat in 
India (be ] osition witli regard to tlio en¬ 


forceability ( f an award is different from 


the I'Ositiou in Ihigland. lie joints out 
tliat when an award is made the arbi¬ 


trators are houiul to (ilo it . and when it 


ujion tho jdaintiffs to submit certain dis- 
juites which had arisen between tho 
parties to arbitration under the arbitra¬ 
tion CK J4 of tlio contract between them 
dated 141 h February 192S. .\s appears 

from para. 10 of tho plaint, tlio appellants 
had included in tho matters which they 
desired to refer to arbitration tho ques¬ 
tion whotlior they wore entitled to avoid 
that contract. It also appears from 
I'ara. 11 of tho plaint that tho plaintiffs* 
case is that tlio defendants sought to 
imi'cach tho validity of tho contra ot by 

« , , , I I !■ 

(iq 10 l\ L. U. 
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reason of certain misrepresentations 
which were outside the terms of the con¬ 
tract. The plaintiifs accordingly refused 
to go to arbitration. The appellants ap¬ 
pointed their arbitrator and called upon 
the plaintiffs to appoint their arbitrator 
within seven days. Correspondence then 
took place between the plaintiffs’ attor¬ 
neys and the arbitrator in which the 
plaintiffs’ attorneys objected to the arbi¬ 
trator entering upon the reference upon 
the questions which had been submitted 
by the appellants. Notwithstanding that 
protest both the parties at that time 
being advised by their solicitors the arbi¬ 
trator refused to accede to the contention 
of the plaintiffs that he was not entitled 
to proceed with the arbitration while 
the validity of the contract was being 
called in question by the appellants, and 
the arbitrator informed the plaintiffs 
that, unless they obtained an injunction 
to restrain the arbitration proceedings, 
he would continue arbitration. At no 
time until after the commencement of 
the, suit did the appellants give any 
indication whatever that they were not 
going to challenge the contract upon 
the ground of misrepresentation. It was 
in thos'e circumstances, that the plain¬ 
tiffs brought their suit for an injunction. 
The suit having been brought, the 
appellants then for the first time, by 
their affidavit dated 9th July 1929, stated 
that they did not intend to rely upon 
the ground of misrepresentation as a 
ground for avoiding the contract. ,The 
Advocate-General has repeated that 
statement and has informed the Court 
that if the arbitration proceeds, the 
appellants will not rely upon that ground 
and will not object to the plaintiffs ap¬ 
pointing an arbitrator, although the time 
has elapsed. Eangnekar, J., granted a per¬ 
petual injunction restraining the defen¬ 
dants from proceeding with the arbitra¬ 
tion, and this is an appeal from his 
decision. 

The plaintiffs, the respondents to this 
appeal, have sought to bring themselves 
within the terms of the Specific Eelief 
Act. Whether they can do so or not 
depends upon the provisions of S. 54 
which provides that a perpetual injunc¬ 
tion may be granted to prevent the 
breach of an obligation existing in favour 
of the applicant, whether expressly or 
by implication. The Advocate-General 
has contended that the appellants were 


under no obligation and owed no duty 
to the plaintiffs in the present circum¬ 
stances, and that accordingly the respon¬ 
dents did not fall within that part of 
S. 54. In my opinion, he is right. The 
only other ground upon which the 
respondents have sought to bring them¬ 
selves within S. 5i is that the defendants 
to this suit are invading or threatening 
to invade the plaintiffs’ right to, or 
enjoyment of, property. I am quite 
unable to accede to this contention. It 
appears to me that there has been no 
threat to or invasion of any property 
of the plaintiffs at all in this case. Ac¬ 
cordingly, in my view, the plaintiffs 
entirely fail to bring themselves within 
any of the provisions of S. 54, and can¬ 
not, therefore, bring , their case within 
the Specihc Eelief Act, 

The Advocate-General has contended 
that the Specific Eelief Act is exhaustive. 
In support of that contention, he relied 
upon some observations of the Privy 
Council in Tituram M^tkerji v. Cohen (7). 
At p. 218 Sir Arthur Wilson, who deli¬ 
vered the judgment of the Board, said 
that 

“ the right to an injunction depends in India 
upon statute and is governed oy the provisions 
of the Specific Relief Act.” 

The Advocate-General however con¬ 
ceded that the question whether there 
was any other jurisdiction in the Courts 
in India to grant an injunction does not 
appear to have been discussed ac all in 
that case. The Advocate-General also 
relied upon Bam Kissen Joydoyal v. 
Pooran Mull (l), where the Court re¬ 
ferred to the observations of Sir Arthur 
Wilson in the Privy Council case above 
referred to. Here also the question, 
whether there was any other jurisdic¬ 
tion in the Court to grant an injunction, 
was not raised. In my opinion, these 
cases are of no assistance in determin¬ 
ing the question whether the ^ Court 
has any jurisdiction to grant an injunc¬ 
tion apd!rt from the Specific Eelief Act, 
because the matter does not appear 
to have been discussed in either of 
them. 

In my opinion, the Specific Eelief Actj 
is Tnot exhaustive. The preamble toj 
that Act is in precisely the same'formi 
as the preamble to the Contract Act, andj 
it has been said by the Privy Council 

(7) [1905] 33 Cal. 203=32 I. A. 185=8 Sar 
908 (P.C.). 


I 
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.with regard to the ‘Contract Act,-that 
that Act is not exhaustive, in Jwaladutt 
Pillani v. Banfiilal Motilal (8). By 
parity of reasoning it seems to me clear 
that the true view is that the Specific 
Relief Act is not exhaustive. I think, 
therefore, that a Court in India is en¬ 
titled to look at the English cases 
dealing with the right of the Court to 
restrain arbitration i)roceedings. inas¬ 
much as the Courts in India liave in¬ 
herited fi'om the Supreme Court the 
equity jurisdiction whicli was conferred 
upon it in any case where tliat jurisdic¬ 
tion had not been taken away by sub- 
segnent legislation. 

There appear to be three classes of 
cases in which the Engish Courts have 
dealt with the (jiiestion whether they 
would restrain arbitration proceedings 
by injunction. The first is the class 
of cases in which corruption or mis¬ 
conduct disqualifying an arbitrator from 
acting was proved, and the Courts have 
restrained the arbitrator from proceed¬ 
ing with the arbitration. Instances are 
to be found in Beddoiv v. Beddow (9) and 
Malmesbury llailway Co. v. Budd (10). 
With that class of cases we’are not here 
concerned. 

Next, the English Courts have held 
that they have no jurisdiction to restrain 
arbitration pi'oceedings in respect of a 
matter outside the agreement to refer, 
even thougii tlie proceedings may be 
futile and vexatious, because no legal 
injury is caused to the party who seeks 
to restrain the arbitration proceedings by 
reason of their continuing. An instance 
of that class of case is to found in the 
decision of the Court of appeal in North 
London Railway Co, v. Great Northern 
Railway Co. (2), There appears to be no 
English case, so far as I can find, whore 
the question has arisen whether the 
Court has jurisdiction to restrain arbi¬ 
tration proceedings where the existence 
of the contract is denied. That question 
came before Rankin, ,T., as he then was, 
in Sardarviull Jessaraj v. Agur Chand 
]\[ehata Co. (5). In that case the plain- 
tilT asked for an interlocutory injunction 
to restrain further lU'ooeedings before an 
arbitration tribunal under a commercial 

(8) A. I. R. P. 0. 13‘2=U.'> I. 0. 707=56 

I. A, 174=r53 Poiu. 411 (P.O.). 

(9) [187S] 9 Oh. I). 89=47 L. J. Oh. 5S8=-26 

W, a. 570. 

(10) [1876] 2 Oh. I\ 113=45 L. J. Oh. 271, 


contraci. It is not clear from the report 
what the nature of the suit was. It 
would seem, however, from para. 1 of 
the ^judgment that the plaintiffs had 
brought the suit to have it determined 
whether they had entered into the alle¬ 
ged contract and were asking for an in¬ 
terlocutory injunction. Rankin, J., re¬ 
ferred to the English decision and in 
particular to that class of cases of which 
North London Railway Co. v. Great 
Northern Railway Co. (2) above mention¬ 
ed, is an example. He also referred to 
Kitts V. Moore (4), where the Court of 
appeal pointed out that equity .Courts 
had always granted an injunction to 
restrain a reference to arbitration under 
an agreement which is impeached until 
the right to impeach it has been deter¬ 
mined. But it is important to observe 
that in all those cases, an interim injunc¬ 
tion only was granted, in a suit in which 
the question as to the right to impeach 
the contract on some equitable ground, 
such as, fraud, mistake, or surprise, was 
directly raised. Rankin, J., went on to 
consider the question whether, if a con¬ 
tract was not impeached upon an equit¬ 
able ground, but its existence was denied 
it could be said that the case then fell 
within the principle indicated in Kitts v. 
Moore (l). He said (p. 813): 

riio words “ iini'oach the contract ” wero 

nsol l>v the liord Juslicos in Kills \\ Af-or<» (4), 

hut I tliink, mcinl to iinpc\ch tho contract on 

O'ptitaMe grounds such as fraud, mistake or 

suri>riso. To impeach tlio contract on a ground 

of equity is quite dilTeront from denying tho 

exisionco of anv contract as a matter of fact. 

% 

In mv view tho latter case is exactly tho same 
as where the submission is admitted but tho 
allegation is that tho matters to bo referred 
are outside it. 1 think there is no legal 
injury and no embarrassment in equity it a per¬ 
son who has not made a contract is put into 
tho position of having an arbitration hold 
against him.” 

Speaking for myself I respectfully 
agree with that view of Rankin, J., and I 
think he was right. Having -regard toj 
S. 42, Specific Relief Act, I think it ex-j 
tremely doubtful whetlier a suit asking! 
for a declaration that a contract did not 
exist would lie. In my opinion, even if a 
suit was brought, and assuming without 
admitting that such a suit would lie, chal¬ 
lenging tho existence of the contract on 
the gi*ound that it had never bean made, 
tho Court having regard to the principles 
laid down in North London Railway Co, 
V. Great Northern Railway Co. (2) would 
have no jurisdiction to restrain arbitra- 
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ition proceedings under the alleged oon- 
jtract upon the ground that no legal injury 
would be caused by the award, if in fact 
it turned out that no contract was made 
inasmuch as the award would be a nul¬ 
lity and could be challenged as such. I 
can see no difference between that case 
and a case in which it is alleged that'the 
matter sought to be referred is outside 
the contract. These cases appear to me 
to be on all fours, as regards the jurisdic¬ 
tion of the Courts to restrain arbitration 
proceedings. 

Upon the footing that the Court is pre¬ 
pared to grant an interim injunction in 
cases where actions have been brought 
impeaching the contract, the question 
arises whether the present case can 
be brought within the principle of Kitts 
V. Moore (4). Mr. Engineer has contend- 
^ed with considerable force that it appears 
to be very illogical that party i4 to a 
contract should be entitled to impeach 
it upon an equitable ground and bring an 
action challenging the validity of the 
contract upon that gi'ound and obtain an 
interim injunction, whereas A should 
not be entitled to obtain an injunction in 
a suit brought only for that purpose if 
the other party to the contract chal¬ 
lenges its validity upon an equitable 
ground. I realize the force of that con¬ 
tention, and at one stage of the argument 
I must confess it appealed to me very 
strongly. On further consideration, how¬ 
ever, it is, in my opinion, not well- 
founded. The plaintiffs in this case might, 
if they had chosen, themselves have 
brought an action to enforce their rights 
under the contract upon the footing that 
it was in fact valid and binding, and have 
had litigated and determined in that ac¬ 
tion the question whether the defendants 
were or were not entitled to impeach the 
contract on the ground of misrepresenta¬ 
tion de hors the contract. If they had 
launched such a suit, in my opinion, they 
would have been entitled in that suit to 
an interim injunction restraining the 
arbitration proceedings until that ques¬ 
tion had been determined. They did not 
adopt that course. They asked for a per¬ 
petual, injunction to restrain the arbitra¬ 
tion proceedings, no provision whatever 
being made for the determination of the 
question whether the contract could pro¬ 
perly be impeached on the ground of mis¬ 
representation de hors the contract. Mr. 
Engineer was unable to cite to us any 


case in which the Courts have granted a 
perpetual injunction in such circumstan¬ 
ces. In my opinion, it would not be just 
or convenient to grant a perpetual injunc¬ 
tion in such circumstances, even if the 
Court had jurisdiction to do so. I think 
with respect that Rangnekar, J., was 
wrong in granting a perpetual injunction 
in this suit, and that this appeal should 
therefore ba allowed with costs. 

B.v./r.K, Appeal allowed. 
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Baker, J. 

Pandharinatli Govind Vani and a?io- 
tlier —Defendants—Appellants. 

V. 

Ramchandra Bandu Vani and others^ 
Plaintiffs —Respondents. 

Cross Appeals Nos. 301 and 425 of 
1928, Decided on 30th July 1930, from 
decision of Dist. Judge, East Khandesh, 
in Appeal No. 98 of 1927. 

(a) Hindu Law — Alienation—Necessity— 
Guardian of minor’s property must show 
legal necessity for validly selling that pro¬ 
perty. 

Where a guardian of the property of a minor 
sells the property, the material question that 
has to be considered in such cases is whether 
the sale itself was justified by legal necessity, 
so that it can bind the minor : A. I. R. 1927 
P. C. 37 ; A. I. R. 1927 P, C. 244 ; AJ.B. 1927 
P. C. 246 and A. J. R. 1929 P.C. 143, PisL; 11 
Bom. 320 ; 18 Bom, 534 and A. J. R. 1922 Lah, 
317. Ref. * [P 160 0 1] 

(b) Hindu Law—Alienation — Necessity— 
Purchaser in good faith of minor’s property 
need not prove that whole consideration was 
devoted for family necessity. 

Where the property belonging to a minor is 
sold by his guardian for family necessity, it is 
not necessary that a purchaser in good faith 
should have to prove that the whole considera¬ 
tion wis devoted to purposes of family necessity. 
It is sufficient if he shows tha.t he asked in good 
faith and that the consideration was needed for 
the puriposes of the family. [P ICO C 1] 

W. B. Fradhan —for Appellants. 

G» B. Chitale —for Respondents. 

Judgment.— In these appeals, which 
are cross-appeals, the facts are as fol¬ 
lows : The plaintiffs, who ai'e minors, 
sued the defendants for a declaration 
that the sale deed dated 11th August 
1921, passed by their mother to defen¬ 
dant I's father, was null and void as 
against them, and that the defendants be 
ordered to give up actual possession of 
the suit house and to recover Rs. 5 per 
month as future mesne profits. The facts 
are that the plaintiffs were minors under 
the guardianship of their mother Sitabai, 
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who was a widow, and their mother had 
to maintain them l)y labour, and she also 
borrowed small amounts from one Lotu 
who was occupy ini* the house in suit 
which h 0 loni*ol to the plaintitls’ father. 
In November 1920 she passed a mortgage 
deed for Rs. 200 in favour of Lotu, and 
also passed a jn'omissory note for Rs. 100 
on 2nd December 1920, on wliich date 
the mortgage was registered. Tiie pro¬ 
perty was thus in mortgage with Lotu, 
the amount due to him being Rs. 300, 
Rs. 200 on a mortgage and Rs. 100 on a 
])romissory note. Subsequently Govind. 
tlie brother of the present defendant 2 
and the father of the present defendant 
1, seams to have desired to gob this house, 
and within about nine months of the 
mortgage Sitabai sold the house to Govind 
for Rs. 500, out of which he paid Rs. 330 
to Lotu. and the balance was paid to 
Sitabai. The present suit is brought by 
the plaintitls, of whom plaintiff 2 is still 
a minor after the death of tlieir mother, 
to sot aside the sale on the ground that 
there was no legal necessity for the 
mother to alienate this ancestral pro¬ 
perty. The first Court hold that the sale 
deed was null and void as against tho 
plaintitfs, and ordered them to recover 
possession of tho house on paying the 
defendants Us. 100. On appeal by tho 
defendants the District Judge of East 
Khandesli uphold the cancallation of the 
sale, hut raised tho amount jiayable to 
the defendants from Rs. 100 to Rs. 300. 
Against this decree tho defendants have 
made S. A. No. 301 of 1928. and tho 
plaintitls have made S. A. No. 425 of 
1928 as regards the amount directed to 
bo paid by them to tlie defendants, and 
also raised a (piostion of mesne profits. 

The appeals liavo been hoard together. 
Tho facts are fully set out in the judg- 
inont of t ho lower appellate Court. It 
would ho soon that tho jilaintitls’ mother 
Sitabai owed Rs. 300 to Lotu, Rs. 200 on 
the mortgage and Rs. 100 on the pro- 
missory note. It was all really one 
transaction, as is sliown by tho District 
Judge ; and then suhsoquently in August 
1921 there was a sale of tho house by 
Sitabai to the father of defendant 1 for 
Rs. oOO. out of which Rs. 330 wore paid 
to Lotu and Rs. 170 to Sitabai. Lotu 
being in possession he was not entitled 

to any interest, yet he was paid Rs. 30 
n ommally by way of interest, but roallv 
for damages, as he was deprived of tl ‘ 
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house before the stipulated period of five 
years of the mortgage, of which only nine 
montlis had run. Now the view taken by 
the learned District Judge is this :* After 
referring to certain evidence as to com¬ 
munications between Sitabai and the 
father of defendant 1, Govind with regard 
to negotiations for the sale of the house, 
the Judge holds that there was no neces¬ 
sity for the sale. Sitabai was nob in need 
of money as she had received Rs. 136-8-0 
out of the consideration of the mortgage 
amount only nine months before, and 
she entered into the bargain with Govind 
either because she thought it profitable 
or Govind prevailed upon her by charg¬ 
ing her with a breach of promise in mort¬ 
gaging the house to Lotu for the same 
amount which he had offered. Whatever 
be tlie motive there can be no doubt that 
the sale was witiioub any justification 

and there was no need to raise anv fur- 

% 

ther sum on the house. But lie - held the 
amount of Rs. 300, which the minors 
were hound to pay should be paid by the 
plaintiffs to the defendants. The learned 
advocate for the appellants has referred 
to a number of cases decided by the 
Privy Council, all I think in appeals from 
the High Court at Allahabad, in which 
they reprobate the practice adopted by 
that Court of making arithmetical calcu¬ 
lations in cases in which necessity is 
proved for the major portion of the pur¬ 
chase money in cases of alienations by 
widows. 

The first of these cases to which 
he has referred is Stikri^han Das v. 
Nathu Ram (l), in which it was held that 
where it was proved that the purchaser 
gave adequate consideration and acted in 
good faith and ascertained that the bulk 
of the proceeds was to discharge family 
debts tho question is not a matter of 
arthmetical calculation, but whether the 
sale was one which was justified by legal 
necessity; and a decree setting aside a 
sale on condition of refund to the pur¬ 
chaser of the amount shown to have been 
required for necessity is contrary to 
authority. There is a similar ‘ud^mmit 
of the Privy Council in the su. volume 
Suraj Bhan Sitnjh Sah Chain^Sukh 
(2), and tlie same principle has been fol¬ 
lowed by the Privy Council, in Gcuiri 

“(1) A. I. R. 1927 r. C. 37=100 I. C. 130=54 
1. A. 79=49 All. 149 (P.O.b 
(2) A. 1. K. 1927 P. C. 244=105 I. C. 457 
(I'.O.). 
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Skanhar v. Jiwan Smgh (3) and Ram 
Sunday Lai v. Lachmi Narain (4). The 
learned advocate has further referred to 
a case in Ghimnaji Govind v. Dinkar 
Dhondeo (5), showing that the position of 
a widow is different fro-n that of a 
manager of a joint family and she can do 
what the body of coparceners can do, sub¬ 
ject always to the condition that she acts 
fairly to the expectant heirs. The same 
principle has been followed in the case of 
Venkan Shridhar v Vishnu Babaji Beri 

(6) and in Naman Mai v. Har Bhagwan 

(7) . And the contention is that in the 
present case out of the total considera¬ 
tion of Rs. 500 for the sale, Rs 300 are 
proved to have been for legal necessity, 
and the Court should not therefoi'e, in 
the face of these rulings of the Privy 
Council pass a decree for the setting 
aside of the sale on the stipulation that 
the owners minors should repay to the 
purchaser that portion of the amount 
which is proved to be for legal neces¬ 
sity. 

It has been argued by the learned advo¬ 
cate for the respondents that these con¬ 
siderations will apply if we had only to 
deal with the mortgage in this case. It 
has been held by the Courts below that 
the mortgage and the promissory note, 
which may be considered as one transac¬ 
tion, constituted a debt of Rs. 309 which 
it is agreed was binding on the minors; 
but we have in the present case to consider 
also the question of the sale. And it has 
been found by both the Courts below 
that there was no necessity whatever for 
the sale itself. The reasons which led 
the lower Court to come to this conclu¬ 
sion are that in the first place the mort- 
. gage had five years to run of which only 
a short period had elapsed, apart from 
the fact that it would have been open to 
the minors to redeem the mortgage, sub¬ 
sequently, There was therefore no pres¬ 
sure on the widow to sell the house to 
redeem the mortgage nor is there any 
evidence in this case that Lotu, who was 
in possession of the house, was pre^^'^mg 
for the repayment of the Rs. 100 
under the promissory note; and if the 
widow had again mortgaged the house to 
somebody else in order to pay off Lotu 

~(s] A. I. "R."l927 i\G. 246=107 I. G. 4 (P.G.), 

<4) A. I. R. 1929 P. G. 143=116 I. C. 605. 

(5) [1886] 11 Bom 320. 

(6) [1893] 18 Bom. 534. 

«V. I. R. 1922 Lah, 317=63 I. C. 372=2 
357. 


it w’ojld have been very difficult to set 
aside the transaction on the ground that 
there was no necessity for it; but so far 
as the sale itself is concerns 1 it is the 
deliberate finding of the lower appellate 
Court that there was no necessity what¬ 
ever for it. It is not shown that she was 
in need of money. There was no pres¬ 
sure on the part of the creditor Lotu to 
repay the amount of Rs. 300, nor is it 
shown why Rs. 200 further were re¬ 
quired. The result of the sale was to 
deprive the minors in perpetuity of pro¬ 
perty which they possibly would have 
been in a position to redeem if the mort¬ 
gage had continued to subsist. The 
learned advocate has pointed out that 
none of the cases which have been quoted 
on behalf of the appellant will strictly 
apply to the facts of this case. In each 
of them, to begin with, the alienation 
was one by a widow in possession of her 
husband’s property, and moreover in 
nearly all of them there was a definite 
finding that there was necessity for at 
any rate the greater portion of the con¬ 
sideration of the sale. In Srihrishan Das 
V. Nathu Earn (l) it was held that the 
bulk of the proceeds was required to dis¬ 
charge family debts. In Suraj Bhan 
Singh v. Sah Chain Sukh (2) the sale 
was proved to be for legal necessity for 
the amount of Rs. 17,000 odd out of 
Rs. 19,000; but in the present case we 
have a finding of the Court below that 
there was no legal necessity for the sale 
at all. 

So also in Gauri Shankar v. Jiwan 
Si7igh (3), it was held that the 
real question that has to be consi¬ 
dered is this: whether the sale itself was 
justified by necessity. In Bam Sunder v. 
Lachmi Narain (4) the same point was 
laid down. The material question that 
has to be considered in such cases is 
whether the sale itself was justified by 
legal necessity, whereas in the present 
case no such necessity is proved. The 
distinction between the cases which have 
been quoted and the present case seems 
to be this: All the cases from the Privy 
Council which have been quoted are 
cases in which the transaction itself was 
impugned, the transaction in which the 
question of legal necessity arose. The 
present case stands on a somewhat differ¬ 
ent footing, because we are dealing here 
with two transactions. So far as the 
first transaction is concerned, there was 
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legal necessity as has been held by the 
Courts below, but we are now dealing 
with the subsequent transaction arising 
out of the first transaction, and as re¬ 
gards the second transaction no legal 
necessity is shown, as his been found by 
the Courts below, and that is what I 
meant when I stated in an earlier ])or- 
tion of this judgment that if this case 
was one to set aside t he alienation to 
Lotii, the matter would stand on a 
ditTerent footing. 

Assuming that it was necessary for the 
widow to borrow these amounts from 
Lotu and to alienate the property by 
way of mortgage to him, what we liave 
to consider in the present case is whether 
within the short period of nine months 
it was necessary for her to further in¬ 
cumber the property and to alienate it 
altogether so that it passed out of the 
Itossossion of the minor heirs completely. 
Another distinction is that in the cases 
whicli liave been quoted, the widow her¬ 
self was in possession of the family pro¬ 
perty as her husband’s heir, although of 
course taking a limited estate, whereas 
in the present case the widow was not 
the owner of the property, but was act¬ 
ing as the guardian of her minor sons, 
who were the owners. In these circum¬ 
stances I am not prepared to hold that 
this case falls strictly witliin the rulings 
of the Privy Council. I am bound to 
liold tliat it is not necessary that a pur¬ 
chaser in good faith should have to prove 
that the whole consideration was devoted 
to purposes of family necessity. It is 
sufficient if ho shows that ho acted in 
good faith and that the consideration 
was needed for the purposes of the family 
but in the present case, as appears from 
the judgment of tho District Judge, the 
transaction between Govind and the 
widow is one rather of a dilYeront charac¬ 
ter. Tliero was no necessity even to pay 
otT Lotu at that i)articuhir time, and it 
is not sliown that tlie widow required 
the balance of tho consideration of 
Rs. 500 over and above tho amount of 
Rs. 300 whicli was due to Lotu. And 
from the roforencos in tho judgment of 
the learned District Judge to tho oorros- 
pondonco between tho widow and Govind, 
it would appear that she was trying to 
got rid of the property and to got as 
much as she possibly could for it irres- 
imctivo of any question of nooossity. legal 
or otherwise, Tho case which has been 


quoted by the learned advocate for th® 
respondents, Ragho v. Zaga (8), is not 
very similar on the facts. That lays 
down that to support an alienation of joint 
family property by its manager, it must 
be shown that the benefit to the estate 
should be of a protective character, and 
the benefit does not include an alienation 
of the property for the purpose of invest¬ 
ing the proceeds so as to yield a better 
return, and the term necessity ” in¬ 
volves some notion of iirossure from 
without. That case may be made use of 
to show that in the present case there 
was as a matter of fact no pressure from 
without on Sitabai to sell the property 
to Govind, and even if she got a favour¬ 
able bargain by selling it, which does not 
seem to me in the case to he proved, still 
that would not justify the alienation on 
on the ground of benefit. In these cir¬ 
cumstances it seems to me that the view 
which has been taken by the learned 
Judge of the lower appellate Court is 
right, and that his judgment should be 
affirmed. 

As regards the appeal of the minors, 
the plaintiffs, as to tho amount to be 
paid to the defendants, the learned ad¬ 
vocate for the appellants, viz., the ori¬ 
ginal plaintiffs, has to admit that he can¬ 
not press the case as regards the pay¬ 
ment of Rs. 300, which must be regarded 
as the payment to the extent to which 
the minor is benefited, and which the 
alienee is therefore entitled to recover, 
as laid in Someshvar v. So 77 ieshvar (9). 
Ho further contends that he is entitled 
to mesne profits from the date of suit to 
the date of possession which he claimed 
in the first Court, but that is a point to 
which neither of tho Courts below have 
devoted any attention. On the other 
side it is argued possession has already 
boon taken immediately after the decree 
and though no objection can be taken to 
the claim for mesne profits from the 
date of tlie suit till the date when pos¬ 
session was taken, the defendants are 
entitled to claim interest on the amount 
awarded by tho lower appellate Court. 
There is no evidence as a matter of fact 
on the record as to when possession was 
taken or when the amount was paid. 
Presumably the amount was paid before 

(3) A. I. K, Bom. 951=118 I. C, 555=53 

Bom, 419. 

(9) A. 1. 1^. 1923 Bom, 10=57 I, C. 658=4? 

Bom. 1. 
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the defendants gave up possession. The 
amount of mesne profits also is not ad¬ 
mitted. The plaintiffs claim more than 
the defendants admit. 

The result wiU be that in appeal 
No. 301 of 1928, which is the appeal by 
the defendants, the appeal must be dis¬ 
missed with costs. 

In appeal No. 425 the decree of the 
lower appellate Court will be varied by 
stating that the plaintiffs will bo en¬ 
titled to mesne profits from the date of 
their taking possession of the property, 
the mesne profits to be determined in 
execution, and the defendants will be 
entitled to interest at 6 per cent per 
annum on the amount of Rs. 300 direc¬ 
ted to be paid by the plaintiffs to them 
from the date of suit up to the date of 
payment whenever that might be. That 
also will be determined in execution and 
set-off against the mesne profits in Ap¬ 
peal No. 425. I think I should make no 
order as to costs as both parties have 
made some concession, and the appeal 
has not been contested. In appeal 
No. 325 of 1928 the parties will there¬ 
fore bear their own costs. 

B.v./r.k. Appeal dismissed. 

A. I. R. 1931 Bombay 161 

Beaumont, C. J. and Blackwell, J. 

Essa Abdulla Khatri —Appellant. 


V • 

Khatijabai and others —Respondents. 
Original Civil Jurisdiction Appeal No. 
13 of 1930, Decided on 23rd rfeptembei 
1930, from decision of Baker, J. 

(a) Dekkhan Agriculturists’ Relief Act 
(1879), S. 3 — Action to enforce mortgage 
falls either within S. 3(w) or S. 3 (y —Reliefs 
under the two clauses are quite distinct. 

Au ordinary action to enforce a mortgage 
may fall withfn S. 3 (w), or S. 3 (y). Where a 
or gage contains a covenant for payment and 

property as security for the 
debt an action to enforce the mortgage may in- 

volve a cUim for a money judgment which 

ritmly includL a 
claim lo enforce the mortgage by foreclosure or 

sale which would fall uuderci fvT 

In many cases there may be a mortgage without 
an} covenant for payment, in which case the 
only relief is for foreclosure or sale, or the 
mortgage may be enforced by an originating 
summons, where the relief must be confined to 
foreclosure or sale and there cannot be a claim 
for money judgment. Hence the two forms of 
reliefs which can be asked for in the action are 
<]uite distinct. [p ]^g2 C 11 

(b) Dekkhan Agriculturists’ Relief Act 
(1879;, S. 11 Suit under S. 3 (w; must be 
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brought in Court within whose Jurisdiction 
defendant resides,but not so in case of S.3fy). 

Section 11 is clear and provides that the suits 
mentioned in S. 3 (w), i. e. suits for money 
lent so far as mortgage actions are concerned, 
must be brought within the local limits of the 
Coiu't, within whose jurisdiction the defendant 
resides. But that section says nothing about 
suits which fall within S. 3 (y) (x) or {z , i. e. 
to suits to enforce a mortgage by foreclosure or 
sale. Why the legislature should have drawn a 
distinction between the t'' o forms cf suits is 
not clear : A. 1. R. 1929 Bom. 471, Dist. ; O. 
C. J. Suit No. 448 of 1928 ; .1. I. R. 1927 

Bom. 278, Diss. from. [P 1G2 C 1] 

* 

JamshedKanga and Khan —for Appel¬ 
lant. 


Billimoria and J. H. Vakeel— for Res¬ 
pondents. 

Beaumont, C. J.— This is an appeal 

from a decision of Baker, J., in which he 
held that he had no jurisdiction to enter¬ 
tain the action having regard to the 
terms of the Dekkhan Agriculturists’ Re¬ 
lief Act. The learned Judge did not ex¬ 
press any opinion of his own upon the 
point. He dealt with the authorities, 
and came to the conclusion that, although 
the authorities were contacting, the 
greater weight of the authorities was in 
favour of the view that there is no juris¬ 
diction to entertain the action, and theie- 
fore he considered himself bound to ad¬ 
opt that view. 

The question really turns on the con¬ 
struction of two sections of the Dekkhan 
Agriculturists’ Relief Act. That Act pro¬ 
vides in S. 3 that 

“The provisions of this chapter shall apply to 

. . . (b) suits of the descriptions next hereinafter 
mentioned. 


^Then it provides : 

“The descriptions of suits referred to. . .are 
the following, namely : (w) suns for the reco¬ 
very of money alleged to be due to the plaintiff 
on account of money lent or advanced to, or 
paid for, the defendant, or as the price of goods 
sold, or on an account stated between the plain- 
tin and defendant, or on a written or unwritten 
p^gs-gement for the payment of money not here¬ 
inbefore provided for 

then. 


“(x) suits for recovery of money due on con¬ 
tracts other than the above and suits for rent or 
for moveable property, or for the value of such 
property, or for damages 


So far you get money claims only 
Then (y; is for ^ ' 

“suits for foreclosure or for the possession of 
mortgaged pro .erty, or for salo of such pro er- 
ty. or for foreclosure aud sale, when the defen- 

cuTtur't"’ "" defendants, is an agri- 


and (z) is for suits for redemption 


162 Bombay 

Pausing thera for a moment. it_ seems 
to me cleir that an ordinary action to 
enforce a mortgage may fall within Ol. 
(w) and Cl. (y). Whore a mortgage con¬ 
tain? a covenant for payment and a con¬ 
veyance of property as security for the 
debt, an action to enforce the mortgage 
may involve a claim fora money ]udg- 
iinent whicli would fall under Cl. (w), and 
lit mxy include a claim to enforce the 
mortgage by foreclosure or sale which 
Jwonld Call under Cl. (y). But these two 
forms of relief are really quite distinct. 
In many cases you have a mortgage 
\vitliout any covenant for iiayment, in 
which case your only relief is for fore- 
'closure or sale ; or you may desire to on- 
Iforce a mortgage by an originating sum- 
imons, in which case you must confine 
lyour relief to foreclosure or sale and you 
cannot ask for a money judgment. So 
ithat the two forms of relief which you 
lean ask for in the action seem to me to 
ho (juito distinct. 

Then, when one goes to S. 11 of the 
Act, it lU’ovidos that : 

“Fjvcrv suit of the description mentioned in 
S. 01. (w), may if the defendant, or, when 
there arc several defendants, one only of such de¬ 
fend uU=?, is an agriculturist, be instituted and 
triel in a On-irt within the local limits of 
whos*' iurisdietion such defendant resides, and 
not elsewhere.” 


The words of tliat section seem to mo 
to 1)0 porfoctly plain. They provide that 
suits monbionod in Cl. (w), S. 3, that is 
suits (or monoy lent so far as mortgage 
actions are concerned, must be brought 
within the local limits of bho Court with¬ 
in whoso jurisdiction the defendant re¬ 
sides. But that clause says nothing 
jahoub suits which fall within S. 3, Cl. 
i(y), that is, suits to enforce a mortgage 
ihy foreclosure or sale. Why tho logis- 
ilature should liave drawn a distinction 
Ibobweon tlm two forms of suits I do nob 
know. It seems somewhat illogioal to 
provide that if you are suing a defendant 
on his personal covenant for payment, 
you can only sue him in tho place whore 
iiG resides, but if you are suing him to 
enforce your mortgage by foroclosuro or 
sale, you can then sue him in Bombay, 
whicli may bo hundreds of miles away 
from tho place where ho resides and pro- 
l)ahly froiii tho place whero tho land is 
situated. Possibly, as Mr. Billimoria sug¬ 
gests, tho legislature did not anticipate 
tho decision of this Court in Ilatimhhai v. 
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Framroz Eduljee (l), to which I will 
refer presently, but hoavever that may 
be, the language of the legislature is 
clear and this Court can only give effect 
to it. 

Turning to the plaint in this case, the 
idaintiff asks (a) that the defendants 
may be ordered to pay to the plaintiff 
the sum of Rs. 5,500 with interest. Then 
he asks (b). that in the event of the de¬ 
fendants failing to pay the said sum with 
interest the mortgaged properties may be 
sold. And then he asks (c), that in case 
the proceeds of sale are found to be in- 
insufficient to pay the amount due to the 
plaintiff and the costs of the suit, liberty 
bo reserved to the plaintiff to apply for a 
decree for the balance. It seems to me 
that prayers (a) and (c) of the plaint both 
involve claims for personal payments, 
and as to those prayers of the plaint, the 
action is not competent. Bub I think 
that the action is competent as to the 
relief claimed in prayer (b) of the plaint, 
which asks for foreclosure or sale. The 
learned Advocato-Gonoral sa^ s that 
prayer (a) of tho plaint is generally con¬ 
strued as merely moaning that tho 
plaintiff requires an account of what 
is due. and that tho claim for payment 
is really included in prayer (c). But it 
seems to me that tho wording of 
prayer (a) is perfectly ifiain. It asks 
that tho defendant may bo ordered to 
pay, and I think that is not an applica¬ 
tion for an account. I think therefore 
that if the action proceeds, it can only 
do so as far as tho relief claimed in 
prayer (b) of the plaint is concerned, and 
that any form of order should bo so 
framed as to oxcludo any judgment for 
payment either to tho plaintiff or 
Court as in tho form at p.^ 110 7 of Sir 
Dinshah MuUa’s book on tho Civil Pro¬ 
cedure Code. 

So far I have dealt with the matter 
without referring to the authorities with 
which I will now deal. Tho first case to 
which I must refer is tho case of Gufam- 
hufiseiii V. Clara P’Sokm (d). before 
Rangnekar. J. That was a case in which 
tho ioarnod Judge was dealing with a 
promissory note and mortgage of move- 
able property. So that he 
sider tho provisions of OIs- 


( 1 ) A.I.U. 1027 Bom. 273=104 l.C. S=ol 

Uom. 510 (F.H.). r n qqi— 

(2) A. I. R. 1020 Bom. 471=130 I. G. 834-5d 

Bom. 319. 
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’3. 3, Dakkhaii AgricuUurisfcs’ Belief Act. 
and not the provisions of 01. (y) with 
which we are concerned. I do not pro¬ 
pose therefore to discuss that case. 

The next case, and the case which has 
I’eally given rise to the trouble and the 
condict of authority is the case of Chha- 
{janlcil V. Abdul Gafur (3). That was 
an ordinary mortgage suit, and N. W. 
Kemp, J., held that the Court had no 
•jurisdiction to entertain it, if the defen¬ 
dant came within the Dekkhan Agricul¬ 
turists' Belief Act, having regard to S. 11 
■of the Act, The learned Judge seems not 
to have considered very carefully the 
wording of the Act, He based his deci¬ 
sion very largely on the decision of a 
Full Bench of this Court in Hatimhhai 
Hassanalli/ v. Framroz Edtdjee (l), (to 
which I have alluded), in which the 
Court held that a suit to enforce a mort¬ 
gage by sale was not a suit for land 
within the meaning of Cl. 12 of the 
Letters Patent, and the learned Judge 
seems to have thought that it would be 
inconsistent for the Court to say that a 
suit to enforce a mortgage by sale is not 
a suit for land within Cl. 12 of the 
Letters Patent but nevertheless is a suit 
for foreclosure or sale within S. 3, Cl. (y), 
Dekkhan Agriculturists’ Belief Act. I do 
not myself see any such inconsistency 
since those two Acts, the Charter and 
the Dekkhan Agriculturists' Belief Act, 
are dealing with totally different subjects; 
and the mere fact that this Court has 
held that a suit to enforce a mortgage by 
sale is not a suit for land under Cl. 12 
of the Charter seems to me no ground for 
holding that it is not a suit within S. 3, 
Cl. (y), Dekkhan Agriculturists’ Belief 
Act, and still less for holding that S. 11, 
Dekkhan Agriculturists’ Belief Act, ap¬ 
plies to S. 3, Cl. (y), when in terms it 
only refers to Cl. (w). 

Then the next case was Vithal Deoji v, 
Mcijaravi Tukaram (4), in which Black- 
well, J., followed Kemp J.’s view. That 
was really a different case, because a 
decree nisi had already been passed, and 
■the only question before the learned 
Judge was whether the decree for sale 
should be made absolute having regard 
to the point under the Dekkhan Agricul¬ 
turists’ Belief Act which had then been 

(3) 0, G. J. Suit No. 443 of 1928, Decided on 
1st January 1929 by Kemp, J. 

.(4) O.C.J. Suit No. 2156 of 1927, Decided on 
15th January 1930 by Blackwell, J. 


taken. The learned Judge held that the 
decree should be made absolute, and that 
decision was upheld by the Court of 
appeal. 

Then the next case is Ramcliand Bajaji 
V. Chimanlal Harakehand (5), which rai¬ 
ses exactly the same point as the suit be¬ 
fore Kemp, J. Mirza, J. dealt with the 
matter very fully in his judgment, and he 
came to the conclusion that the decision 
of Kemp, J., was inconsistent with the 
reasoning of Bangnekar, J., in the case 
to which I have referred, and he refused 
to follow Kemp, J.’s decision. In my 
view the decision of Mirza, J., was quite 
right. 

The next ease was another case before 
Bangnekar, J.: K. N, Malpekar v. Khan- 
duji Dagduji (6). He considered the case 
before Kemp, J., and refused to follow it. 
So that in my judgment, the greater 
weight of authority is iu favour of the 
view which I have expressed. I think 
Blackwell, J., in the case before him, did 
not really consider the point, but merely 
followed Kemp, J.’s decision. In my 
view the decision of Kemp, J., should be 
treated as overruled, and I think that we 
should allow this appeal, and refer the 
matter back to the Court below to deal 
with. 

By consent, no order as to costs of 
this appeal. 

Blackwell, J. —I am of the same 
opinion. I regret that we have to come 
to this conclusion because of the anomaly 
to which the learned Chief Justice has 
drawn attention in his judgment. It is, 
indeed, a curious thing that in a suit for 
recovery of money, an agriculturist can 
be sued only in the place in which he 
resides, but that that should not be the 
case if the suit is for foreclosure or sale 
of mortgage property or for redemption. 
We are however not entitled to specu¬ 
late on what the intention of the legis¬ 
lature may have been, but can only have 
'^regard to the words in S. 11, Dekkhan 
Agriculturists’ Belief Act. That section 
provides that in cases coming within 
S. 3, Cl. (w), the suit must be brought in 
the Court where the defendant resides. 
It says nothing whatever about cases 
coming within S. 3, 01. (x), (y) or (z). 


(5) O. 0. J. Suit No. 1767 of 1928, Decided on 
7th July 1930 by Mirza, J. 

(6) O. C, J. Suit No. 2004 of 1927, Decided oa 

20th January 1930 by Bangnekar, J. 
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It is quite true that the decision of 
Rangnekar, J., in Gulmnhwisrin v. Clora 
D'Souza (\). is not strictly germane to 
the discussion before us, inasmuch as he 
was dealing with the question whether a 
case fell within Cl. (w), S. 3, or Cl (x), 
S. 3. I desire however to say this, 
that, in my opinion, if any suit is brought 
in this High Court whicli either is a suit 
for or includes a claim for the recovery 
of money in the cases provided for by 
S. 3, Cl. (w), the Court would have no 
jurisdiction to pass a decree for the 
money claimed unless the defendant, 
being an agriculturist, resides within the 
jurisdiction of the High Court. 

v.B./Px.K. Appeal alloiced. 
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Wadia, J. 

Datvoodbhai Abdulkader —Plaintiff. 

V. 

Abdulkader Is7nailji —Defendant. 

Original Civil Jurisdiction Suit Ko. 
1223 of 1930, Decided on 26th August 
1930. 

Civil P. C. (1908). Sch. 2, Para (1)—Exis¬ 
tence of difference or dispute is essential 
condition for arbitrator's jurisdiction—Mere 
non-payment by one partner does not amount 
to dispute. 

Tlio cxislonco of a difforenoo or dispnto is au 
cssontiiil condition for tho arbitrator’s juris¬ 
diction. [P IbS C IJ 

P was tho sub-partner of D in a certain b si- 
ness. 01,‘20 of tlio agreement between D and 
his [>;\rtner provided that any dispute or differ¬ 
ence arising between tlio partners in regard to 
the construction of any of the articles con¬ 
tained in tho ivgreomcnf or to any division, act 
or things relating to tho svid partnerships or 
tho affairs llioreot sliali be referred to arbitra¬ 
tion. /) svas called upon l>y P to render au 
account and to pay the amount duo bv him to 
P. On D's failure to pay, P iji?.titnted a suit 
praving ti\at D lie ordered to render a true ac¬ 
count the proHts oirned and pay tho amount 
duo to him. D applied for a stay of tho suit in 
order to enable tho parties to refer llio matter in 
dis|)nlo to arbitration according to tho agree¬ 
ment : 

Ufhl : that a failure to pay was not necos- 
fiarily a difference, and tlio mere fact that a 
party could not or would not pay does md in it¬ 
self amount to a dispute unless tho pirty who 
chooses not to pay r uses a point of controversy 
regarding, for instance, tho l)tsis of payment or 
tho time or manner of pavmenl. 

Held jariher : that tlu'ro was no point for the 
arbitrator to decide and that (-1. 20 did not ox- 
elndo an action for partm'rsliip aeeonnts : -Iti 
i'al. rjlM : .Y. ir. and ir. Joint Hu. V. 

J. IL Pullimjton, Ltd. (iSP*)) A. 70 and 38 
Bom. tills and Field v. Lonqden S: Sous' (1002) 1 
J\. It. -IT, Pel. on, [V Uif) 0 2 ; V IGO 0 1] 

VacJiha—iov PlaiutilY. 

Euyincc )—(or Dofoiulant. 


Judgment.- This is a chamber sum¬ 
mons taken out by the defendant for an 
order that all further proceedings in the 
suit may be stayed in order to enable the 
parties to refer the matter in dispute to 
arbitration according to their agreement. 
The plaintiti was the sub-partner of the 
defendant in a certain business of manu¬ 
facturing matches under the ternfs of a- 
deed of sub-partnership dated 25th May 
1925 and the said deed incorporated all 
the articles, covenants, conditions and 
obligations contained in the principal 
partnership agreement between the de¬ 
fendant and bis partner, which were not 
inconsistent with the terras of the agree¬ 
ment. The agreement between the de¬ 
fendant and his partner was executed 
immediately before the deed of sub- 
partnership on tho same day, i. e. 25th 
May 19.5. Cl. 20 of the agreement pro¬ 
vides inter alia tliat any dispute or 
difference arising between the partners- 
in regard to the construction of any of 
the articles contained in tlie agreement 
or to any division, act orthings relating 
to tho said partnership or tho affairs 
thereof shall he referred to arbitration 
in the manner therein mentioned. Tho 
period of duration under tho agreement 
as well as the sub-partnership deed was 
from 1st April 1925 to 31st March 1927. 

On 17th April 1930, tho plaintiff 
through his solicitors wrote to tho defen¬ 
dant stating that the accounts of the 
partnership which had been made up to 
3lst January 1928, showed that a large 
sum was duo by the defendant to the 
plaintiff, but that defendant had failed 
to render an account to tho plaintiff. 
Tho plaintiff' called upon the defendant 
to make up the accounts and to pay to 
him tho amount found duo at the foot 
thereof. The defendant neither sent any 
reply to the said letter nor made up the 
account, and the plaintiff thereupon 

iiled this suit on 20th June 1928. pray¬ 
ing that the defendant may he ordered 
to render a true and complete account of 
the profits earned by the partnership 
business and of tho amount due to the 
plaintiff', and to pay the same to him. 
Nearly two months later tho defendant 
hy his attorneys* letter dated 18th Au¬ 
gust 1930, called upon the plaintiffs not 
to proceed with the suit, and to rofei 
tho matter in dispute to arbitration m 
terms of Cl, 20 of tho agreement. What 
the matter in dispute between the pur- 
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ties was has not been set out by the 
defendant ; but he took out the chamber 
■summons on 19th August 1930, for the 
stay of the suit, E^^en in the affidavit in 
support of the summons the matter in 
dispute has not been set out, nor ex¬ 
plained. 

It is laid down in Halsbury’s Laws of 
England. Vol. 1, para. 945 (at p. 444) 
that the subiect-matter of every refer¬ 
ence to arbitration by consent out of 
Court must be some diSeronce or dis¬ 
pute arising between the parties. 
S. 4, Arbitration Act 1899, defines 

submission ” as a written agree¬ 
ment to submit present or future differ¬ 
ences to arbitration ; and the forms 
of submission given in Sch 2 to the Act 
begin by saying : " Whereas differences 

liave arisen and are still subsisting ” bet¬ 
ween the parties. The existence of a 
difference or dispute is therefore an essen¬ 
tial condition for the arbitrator’s juris¬ 
diction : see the case of Uttam Chanel 
Saligram v. Jewa Maviooji (1). If there 
is no dispute, there can be no right to 
demand arbitration. The Court must 
therefore be satisfied that there is some 
real point of difference which has to be 
submitted to arbitration. In each case 
the arbitration must be on a point of real 
difference. In a decision of the House 
of Lords in L. & N. W. and W, Joint 
Ri/. Go. V. J. H. Billington, Ltd. (2) the 
Kailway Act empowered the company to 
■charge a reasonable sum for services ren¬ 
dered to a trader, and enacted that 

■“ any difference arising under tliis section shill 
be deterininecl by an irbitrator to be appointed 
by the Boird oE Trade. ” 

The company sued the trader for the 
■services rendered. The defendant applied 
for a stay pending arbitration. It was 
held that as there was no difference exis¬ 
ting between the parties before the action 
was brought, the arbitrator had no juris¬ 
diction in the matter. At p. 81 Lord 
Halsbury observes : 

“It would be a condition precedent to the 
■arbitrator entering upon any form of inquiry 
•there that the person who insisted th-at there 
was a difference should show that the difference 
had arisen before the submission to arbitration 
was nude. That is a matter which has been 
repcatcdly decided, and I should think that no 
lawyer would hesitate to say that that is the 
true condition of the law, ” 

Thera must tharafora ba a point of dif- 

(1) [L9191 46 Cal. 534-54 L. G. 285. 

.{•2) [1899] A. C. 79=68 L. J. Q. B. 162=79 
L. T. 5C3=15 T. L. R. 97, 


ferance or dispute between the parties 
for the decision of the arbitrator : see 
f\j\soVelchand Chliaganlal v. Lieut. Liston 
(3). And it is not enough to state what 
the point of dispute or difference is after 
the suit has been filed. In the case of 
Field v, Longden k Sons (4) a workman 
having been incapacitated from work by 
an accident received weekly payments by 
way of compensation from bis employers 
according to Sch. I, S. 1 (b), Workmen’s 
Compensation Act of 1897 (60 k 61 Vic. 
c. 37). His employers promised to con¬ 
tinue to pay him the weekly payments 
during the period of his incapacity, but 
the workman nevertheless filed a request 
for arbitration in the County Court under 
S. 1, SLib-S. (3) of that Act. That sub¬ 
section provides that if any question 
arises under any proceedings under 
the Act regarding the liability to pay 
compensation, or the amount or duration 
of compensation, the question, if not set¬ 
tled by agreement, shall be settled by 
arbitration. The appeal Court held that 
under the terms of that subsection it 
was a condition precedent to the right 
to proceed to arbitration, that a ques¬ 
tion should have arisen as to compen¬ 
sation. and the question should not 
have been settled by agreement. Upon 
the facts of the case it appeared that 
no question had ever arisen, and that 
there was no subject matter for arbi¬ 
tration, and therefore the County Court 
Judge had no jurisdiction to make an 
award. This decision is based upon a 
particular subsection of the Workmen’s 
Compensation Act, but the principle is 
neverbhless the same with regard to any 
other proceedings in arbitration when a 
dispute or difference has not arisen bet¬ 
ween the parties. 

A dispute implies an assertion of a 
right by one party and repudiation thereof 
by another. In the case before me 
the defendant was called upon to render 
an account and to pay the amount due 
by him to the plaintiff, which he was 
bound to do ; but he failed to pay. Coun¬ 
sel for the defendant argued that the 
mere fact of calling for an account and 
failure to pay constituted a difference or 
dispute, and came within the terms of 
Cl. 20 of the agreement. But a failure 
to pay is not necessarily a difference, 
and the mei*e fact that a party could not 

(3) [1914] 33 Bom. 638=25 I. G. 371. 

(4-) [1902] 1 K. B. 47. 
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or would not pay does not in itself amount 
to a dispute unless the party who chooses 
not to pay raises a point of controversy 
regarding, for instance, the basis of pay¬ 
ment or the time or manner of pay¬ 
ment. An arbitrator is always called 
upon to settle in a quasi-judicial manner 
the matter in controversy between the 
parties. But there can be no arbitration 
where no sucii controversy in fact exists. 
In my opinion therefore there was no 
point for the arbitrator to decide in the 
case before me. and under tlie circum¬ 
stances. Cl. 20 does not exclude an action 
for partnership accounts. The chamber 
summons must therefore bo discharged 
with costs. I certify counsel. 

r.N./li.K. ' Sttvimons discharged, 
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Sooiidardas Narandas —Respondent. 

Pauper Petn. No. 3 of 1930, Decided 
on 9th Sopteinbor 1930. 

Letters Patent (Bombay), Cl. 15—Order of 
Judge in Chambers refusing leave to sue 
as pauper is judgment and therefore appeal- 
able. 

Whore a clear riglit is afforded to a litigant by 
Uic terms of tlic Civil P. C,, the decision of a 
Court which deprives him of that right must bo 
a "judgment” within the meaning of 01. 15, 


Lcllers Patent. 

Under O. Civil P. 0., a inrty is given, if 
ho coinplies with eertaiu conditions, a substan¬ 
tive right to sue as a pauper, and the decision 
of the Chaiuhor Judge alTocfs the merits of Iho 
question between the parlies by■dclennining that 
the pi liutill has no right to sue the defoudaut 
as a pinner, and thert'forc that order is one 


whieli eaii ho appealed against* - I.C, 157, FoU\ 
rt /,. II. Idl, .t/)pr.; A. I. R. ll)'2G Rang, 110, 
Diss. froui. [P 100 C 2] 

/>. K. ])csai — for Respondont. 

Beaumont, C. J. —In this tho appel¬ 
lant presontod a petition for loavo to suo 
in forma pauporis on lOlii -\pril 1930. 
Tho loaimod Prothonotary in dealing with 
tho matter undor R. 5, 0. 33, camo to tho 
conclusion tliat tho allegations did 
not show a causo of action, bocauso tho 
claim as sot out in tho petition \vas barred 
by tho Limitation Act. Tho decision of 
tho loarned Prothonotary ^Yas upiiold by 
tho Judge in Chambers and it is against 
tho decision of tho Judge in Chambers 
that tiiQ prosont appeal is brought. 

Tho first point taken by tho respondent 
is that no appeal lies against an order of 
tho Judge in Chambers refusing loavo to 


sue in forma pauperis. That question 
turns on the meaning of the word judg¬ 
ment" in Cl. 15, Letters Patent. The' 
meaning of judgment in that clause has" 
been considered in most of the High 
Courts in India, and this Court has in 
the case of Aliga Mahomed v. Zi^rabi (l)' 
followed the decisions of the Calcutta 
High Court in preference to decisions of 
the Madras High Court, the decisions of 
the Calcutta High Court giving to the 
word “judgment" a more restricted moan¬ 
ing than the decisions of the "Madras 
High Court. In the leading Calcutta 
case on the subject, Justices of Pea^'C for 
CalcAitta V. Oriental Gas Co. (2) the gist 
of tho decision is contained, I think, in 
the sentence (p. 452): 

"We think that "judgment” in Cl. 15 means 
decision which afTocts tho merits of the ques¬ 
tion between tho partios by determining some 
right or liabiliiv.” 

O * 

And it is that passage which has been 
approved of by this High Court. Accept¬ 
ing that passage as a correct statement 
ofthelaw.in my opinion, tho present 
order falls within tho definition of, judg¬ 
ment." I am not prepared to say, as tho 
High Court of Rangoon has said in tho 
case of Ma Thmt Myint v. Mating Ba 
Thein (3), that “judgment" moans a deci¬ 
sion on some issue arising in the action; 
all that a judgment need do is to atfect 
the merits of tho question between thej 
parties by determining some right or 
liability. 

Hero tho question between the parties 
at tho present moment is as to whether 
the appellant is entitled to sue as a; 
pauper. Undor 0. 33 ho is given, if hoj 
complies with certain conditions, a sub-l 
stantivo right to suo as a pauper, and the 
decision of tho learned Chamber Judge in 
this case has deprived him of that right., 
I think therefore that tho learned Judge si 
decision atlocts tho merits of the question 
between the parties by determining thatj 
tho plaintilT has no right to suo the de-| 
fondant as a pauper. I think therefore; 
that tho order of the loarnod Judge is onaj 
which can be appealed against. (Hisj 
Lordship thon proooodod to considor thd| 
merits of tho case.) 

Blackwell, J. — I agree. In 
Mahomed v. Yiorahi (l), \Yhich is strongly 

roliod upon by Mv. Dosai for th^ 

(1) i l. 0. 157. 

(2) [1S72J S B. L, 433=17 W. IL 334. 

(3) A. 1. U. 1020 U\ng. 110=95 1. C. 523-4^ 

Rang. 20. 
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respondent, it was decided that an order 
directing an issue of a commission for the 
examination of witnesses is not a judg¬ 
ment” within the meaning of Cl. 15, 
Letters Patent, and no appeal lies 
against it. Towards the close of the 
judgment however it seems to me clear 
that in their Lordships’ opinion there 
*might be certain interlocutory orders in 
chambers from which an appeal would 
lie. Their Lordships say at p. 248: 

“Where the refusal of au application hy the 
plaintiff for a commission to examine witnesses 
would result in the dism 33.il of the suit owing 
to the inability of the plaintiff to adduce any 
evidence, his right to have his case heard upon 
evidence would bo denied and that "WOuld be 
a decision of a right which -would amount to a 
judgment according to the Bengal case to 
which I hav.Q "referred.” 

I am unable fco accede to the argument 
submitted by Mr. Desai that the question 
as to what is a “judgment'’ within Cl. 15, 
Letters Patent, can only have reference 
to a question arising in the suit after it 
has been instituted by a plaintiff. 
iWhere, as in this case before us, a clear 
iright is afforded to a litigant by the 
iterms of the Civil Procedure Code, in my 
■opinion, the decision of a Court which 
deprives him of that right must be a 
‘judgment’ within the meaning of Cl. 15, 
Letters Patent. The Madras High Court 
in the case of Babd Scih v. Pui'usho- 
thama Sah (4), a case which was on all 
fours with the present, expressed the 
opinion that the law confers a substantial 
right in allowing a plaintiff, who has a 
good case in law, but no means to pro¬ 
secute it, to sue in forma pauperis, and 
that an adjudication on such a right is a 
“judgment”, and therefore appeable. I 
agree with that expression of opinion. I 
also think that this case comes within 
the decision of the Bengal High Court, 
Justices of Peace for Calcutta v. Oriental 
Gas Co. (2), so far as regards the expres¬ 
sion of their Lordships’ opinion as to 
what is a ‘’judgment’* within the meaning 
of Cl. 15 Letters Patent. [His Lordship 
next proceeded to the merits of the case.] 

K.N./r.K, Appeal alloioed. 


(4) A. I. R. 1925 Mad. 167=85 I. 0. 201=48 
Mad. 700, 
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Sursingji Bajiraj Thahorsalieb —Plain¬ 
tiff—Appellant. 

V. 

Manilal V allahhdas Parikli —Defen- 
(jant—Respondent. 

Letters Patent Appeal No. 58 of 1929, 
Decided on 25th July 1930, from deci¬ 
sion of Madgavkar, J., in Second Ap¬ 
peal No. 444 of 1927. 

(a) Civil P. C., S. 100—Existence of cus¬ 
tom is question of mixed law and fact. 

The question of existence of custom is a 
mixed question of law and fact, and it is with¬ 
in the jurisdiction of the High Court iu second 
appeal to interfere with finding as to the 
custom contrary to the findings of the lower 
Courts: A. /. R\ 1917 P. C. 33; .4. I. U. 192G 
AU, 43 and A, I, R. 1925 Bom, 3S0, Voll. 

[P 168 C 2] 

(b) Bombay Land Revenue Code, S. 83— 
Talukdari estates—Presumption can be rais¬ 
ed. 

So far as talukdari estates are concerned 
there is no prohibition of a presumption being 
raised under S. 83: A. I. R. 1925 Bom. 204 and 
A. I. R. 1925 Bom. 390, Ref. [P 163 C 2] 

(c) Landlord and Tenant—Permanent ten¬ 
ancy—Evidence of. 

The recognition by the landlord of the rights 
of the purchasers as tenants is evidence from 
which the Court might presume that the ten¬ 
ancy was permament. The evidence of con¬ 
duct of the tenants and of the landlord is an 
important piece of evidence showing the nature 
of the tenure and : would be cogent evidence 
of usage in the locality as regards the duration 
of the tenanc}’: 34 Cal, 902 (P. C.), Foil. 

[P 169 C 1, 2] 

E, W. Desai —for Appellant. 

H, 7. Divatia —for Respondent. 

Patkar, J. —This is a suit brought by 
the plaintiff who is the talukclar of 
Uteiia in the Dholka taluka in the 
x\hmedabad District and also the taluk- 
dar of Hariala to recover enhanced rent 
from the defendant who holds nine lands 
situated at Hariala. 

The plaintiff’s ease was that the ten¬ 
ancy was annual, whereas the defen¬ 
dant’s case was that it was permanent. 
Both the lower Courts held that the 
tenancy was ancient and there was no 
satisfactory evidence of the commence¬ 
ment of the tenancy, but came to the 
conclusion that there was evidence of 
usage as to the duration of the tenancy 
to the effect that the tenancy was 
from year to year and therefore 
allowed the plaintiffs claim for en¬ 
hancement. The defendant preferred a 
second appeal and Madgavkar, J., rever¬ 
sed the decisions of the lower Courts, 
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and came to the conclusion that the usage 
relied on by the talukdar plaintiff was 
not proved, and sent clown certain issues 
for finding as to whether the plaintiff 
proved his right to enhance the rent, and 
if so to what extent. 

It is urged in this appeal that Mad- 
gavkar, J., had no jurisdiction und.3r 
S. 100, Civil P. C.. to interfere with the 
finding of fact as to the usage arrived 
at by both the lower Courts and that his 
decision was wrong on the merits. On 
the first point it is urged, relying on 
Muhammad Kamil v. Imtiaz Fatima 
(1) and Anant Sni/jh v. Durga Singh (2), 
that the question as to the existence of 
usage is a (Question of fact. And it is 
further urged, relying on the decision of 
the Privy Council in I\[idnapore Zainin- 
dar\j Co. v. Secretary of State (3) and 
Baja of Pittapur v. Secretary of State 
(4), that in second appeal there is no 
jurisdiction to interfere with the deci¬ 
sion on a question of fact however 
erroneous the finding may be. It has 
however been held in Palaniappa Ghetty 
V. Deivasikamony Pandara Sautiadhi (5) 
fhat tiio rule as to concurrent findings 
docs not apply to findings as to the exis¬ 
tence of a custom, since that is a matter 
of mixed law and fact. In Tajammul 
llufiai}i V. Tianwari Lai (6) it was held 
that tlie existence of a largo number of 
sale-deeds, extending over a period of 
some sixty years, wlioreby tenants own¬ 
ing liouses in tlie abadi had transferred 
them to strangers, without any objection 
on the part of tlie /amindars was evi¬ 
dence upon wliich the Fligh Court, in 
second appeal, might find the existence 
of a custom established, althougli the 
lower Courts had negatived its existence. 
In Ratilal v. Motilal (7) it was hold 
that in second appeal the Court will 
entertain objections based on the ground 
that the ovidenco as a whole amounts to 
insuniciont jiroof in law of a local cus¬ 
tom, bub will not go into the question 


(1) C190U] ;-31 All. .OrjTrrlM 0. C. 183=4 f. G 

/.V I- A. ‘211 (P. 0.). 

(2) [1910] 3-2 All. 30:i=;t0 O. C. 103=6 1. C 

'^'=f I A. 1111 (P, 0.). 

(■>) A i. U. 1929 V. 0. 2H(;=120 I. 0. 

].A. ;-!98(l.. c.). 

' V l'>2=:117 I. C. ISl^al 

/r\ J- •^•>■-4-52 538 (P. 0.). 

'' ■)' V 1- C. 722=4-1 

1- A. 14/ —10 Mi\(l, 709 (P G ) 

'I'{qi- l"-'’ All. .13=ss l', 'c, 752 = 18 

All. / /. 

(') -V. 1. !C. p}J) p, > 11 . I, G. s:u 


whether a specified instance is properly 
proved or not, unless some point of law 
is involved, such as the improper admis-, 
sion or rejection of evidence, SVe thinkj 
therefore that the question as to the ex-j 
istence of a custom is a mixed question! 
of law and fact, and tlierefore it wouldj 
follow that it is within the jurisdiction! 
of the High Court in second appeal to 
interfere with a finding as to the custom 
contrary to the findings of the lower' 
Courts. 

With regard to the second question as 
to whether the decision of Madgavkar, 
T. is erroneous on the merits, it is urged on 
behalf of the appellant that there cann ob 
be a permanent tenancy under S. 83, 
Bombay Land Revenue Code, with refer¬ 
ence to talukdari estates, and that ac¬ 
cording to S. 108, Bombay Land Revenue 
Code, the name of the tenant has to be en¬ 
tered in respect of the land, whereas under 
S. 5, Gujarat Talukdars Act, the name 
of the talukdar is entered as the oc¬ 
cupant If it was the intention of the 
legislature that there could not arise 
a permanent tenancy by virtue of S. 83, 
Bombay Land Revenue Code, in taluk¬ 
dari estates, it would have boon so ex¬ 
pressly enacted and S. 83 would have 
been made inapplicable to talukdari 
estates. We find that S. 83 is not inclu¬ 
ded in S. 33, Gujrat Talukdars Act, am¬ 
ong the sections of tlie Land Revenue 
Code which are inapplicable to talukdari 
estates. We cannot therefore accept the 
contention on behalf of tho appellant 
that a permanent tenancy under S. 83, 
Bombay Land Rovenuo Code, cannot bo 
hold established with roforence to taluk¬ 
dari estates. On the other hand there are 
two decisions of this Court in Aynar^iangji 
V. Ranchhod (S) and Juvansingji v. Dola 
Chhala (9) in which S. 83 was applied to 
talukdari estates. Tho first case expressly 
refers to talukdari estates and the second 
case rofors to a land which was given in 
gift as pasaita. Though tho facts in the 
two oases are distinguishable from tho^ 
facts of tho present case they give rise to^ 
the inference that, so far as talukdari 
estates are concerned there is no prohibi-! 
tion of a presumption being raised under: 
S. 83. Bombay Land Revenue Code. 

It is further urged that according to 
tho view of Sir James Peile in his report 
tho tonanoios are from year to year. Re¬ 
fs) A. I. R, 192> Rom. 294=91 I. 07265. ’ 

(9) A. 1. R. 1925 Rom, 390=91 1. 0. 272. 
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liance is farther placed on Ex. 71 Jama- 
bandi Fesal Register of Moja Hariala and 
Ex. 72, List of Dhara Vera (taxes) of the 
settlement register of 1917 in order to 
substantiate the argument that in taluk- 
■dari estates the tenants are tenants at 
will and cannot be permanent tenants. 
The statement in Sir James Piele’s report 
cannot be placed on a higher footing than 
evidence of tradition with respect to the 
nature of the tenancies in talukdari 
estates, and Exs. 71 and 72 appear to 
have been based on the opinion of Sir 
James Peile in his report. On the other 
hand, there are sale deeds and mortgages 
effected by the tenants and also sales in 
execution of the decrees, and there is 
evidence to show that the plaintiff as 
talukdar recognized the rights of the pur¬ 
chasers, the mortgagees and the auction 
purchasers, and received rent from them 
as tenants. In some of the documents 
-only the khed hak (right of cultivation) 
has been alienated but, it appears from 
Exs. 16, 19, 20 and 50, that the lands 
themselves were sold and were the sub¬ 
ject of alienation. In a similar caseT 
where there was a difference between the 
landlord and tenant as to the nature of 
the tenancy and the tenant contended 
that he was a permanent tenant whereas 
the landlord contended that the tenant 
was a tenant at will, their Lordships of 
the Privy Council in Nabikuma^ri v. Be- 
hai'i Lai i'Q) held that the recognition 
by the landlord of the rights of the pur- 
'chasers as tenants was evidence from 
which the Court might presume that the 
tenancy was permanent. The material 
point relied upon in that case was the 
receipt of the rent of the holding from 
the transferees in their own names: 

There is however the e/idence afforded 
by the judgment in Ex. 53 in which in 
respect of another person it was held 
that the tenancy was from year to year. 
The finding is principally based on the 
opinion of Sir James Peile in his report. 
The case therefore on the evidence with 
regard to the usage of the locality as to 
the duration of the tenancy can be divi¬ 
ded into evidence of tradition to be in- 
ferred from Sir James Peile’s report, the 
decision in Ex, 53 and Exs. 71 and 72, 
on the other hand, the evidence of con¬ 
duct of the tenants, and of the talukdar. 

(10) [1907] 34 Cal. 902=G C. L. J. 122=11 
C. W. N. 865 (P.G.). 


Sir James Peile’s report was written in 
1869. The Land Revenue Cole, S. 13, 
was enacted in 1879, and in 1888, when 
the Gujarat Talukdars Act, was passed 
S. 83 was not included in S. 33, Gujarat 
Talukdars’ Act so as to make it inappli¬ 
cable to talukdari estates. Having re¬ 
gard to the conflicting evidence in the 
case, we are not prepared to say that the 
view taken by Madgavkar, J. in second 
appeal is erroneous on the merits. The! 
evidence of conduct of the tenants and ofi 
the landlord is an important piece of evi-i 
dence showing the nature of the tenure! 
and would be cogent evidence of usage in 
the locality as regards the duration of 
the tenancy. On these grounds we think 
that the view taken by Madgavkar, J., 
is right and this appeal must be dismissed 
with costs. 

Barlee, J. —I have nothing to add as 
to the first point of jurisdiction. On the 
second point, whether the defendant is a 
permanent tenant, I should like to say a 
few words. It is recognized that the 
onus of proving that because of the anti¬ 
quity of a tenancy no satisfactory evi¬ 
dence of its commencement is forthcom¬ 
ing, is on the tenant who claims the per¬ 
manent rights; and that, once it has been 
proved that there is no evidence of its 
commencement, the onus is shifted to the 
landlord (the talukdar in this case) to 
prove that there is some evidence of its 
intended duration or some usage in the 
locality “as to the duration of such ten¬ 
ancy.” These last words present some 
difficulty to my mind as they appear to 
contemplate the production of evidence 
to prove the duration of a tenancy 
which is still in existence and of which 
the origin is uncertain. What sort 
of evidence can be brought for this 
purpose it is difficult to say, and no 
authority or ruling on the meaning of 
these words has been cited. But in this 
case the evidence on both sides is mainly 
evidence of tradition and belief. The 
talukdar appellant relies principally on 
passages in the report of Sir James Peile 
in printed selection from the record of 
the Bombay Government, New Series 
No. 106, in which it is stated what' it 
was then, i. e., in 1867, universally 
admitted, that the talukdars’ tenants 
were tenants from year to year. Further 
evidence adduced for the talukdar con¬ 
sists of a judgment in a suit of 1887, but 
that appears to carry the matter no 
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further because the learned Joint Judge 
of Ahmedabad relied solely on the 
opinion expressed by Sir James Peile. 
Some reliance has lieen placed on S. 5, 
Talukdari Act itself, as showing that in 
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the opinion of the legislature the tenants Gaiujiibai Keshav Nagurkar Respon- 
of talukdari villages were on a different dents. 


footing from the tenants in Government 
lands. But this argument is discounted 
by the fact that 8. S3, Bombay Land 
Bevonuo Code, is a})plicaijl 0 to talukdari 
villages, tliougli, had it l)eeu the opinion 
of the legislature tliat there was pos¬ 
sibility of permanent tenancy existing in 
such villages, it should have been ex¬ 
cluded with the other sections excluded 
by S. 33, Talukdari Act. On the otlier 
side we have tlie fact that for many 
years th.e tenants of these lands have 
been selling and mortgaging them and 


Letters Patent Appeal No. 22 of 1929,, 
Decided on 30th July 1930, from deci¬ 
sion of Baker, J., reported as A, I. B* 

1929 Bom, 193. 

(a) Hindu Law — Religious endowment 
Trustee dying without nominating successor 
—Management reverts to heirs of founder- 

—Trusts Act (1882), S. 73. 

Where the triisteo of a religious instit-ation 
dies without nominating a successor, the 
management must revert to the heirs of the 
person who crciicd tho trust: 13 W, ll. 396, 
Foil.; 35 All. 283 (P. C.). Expl.; 17 Cal. 3 
(P. C.) .;32 Cal. 129 (P. C.) ; A. I, R. 1923 Cal. 
142 and 30 B -m. 29, Ref. [B 171 0 2] 


treating them as if they had a valuable 
right in them greater than that of tenant 
at will or annual tenants. I hnd amongst 
tho papers a document hearing date 
11th July 1S7(), that is of tho same yoar 
as Sir Janies Poile's report, by which tho 
Idled hak (right of cultivation) in one of 
those liclds was mortgaged, and there are 
ol her old documents of 1872, 1873 and 
J882 which sliow that the khod liak was 
at times sold. Tlieso documents cer¬ 
tainly suggest tho inference that at tliat 
time the tenants l)oliovod that they had 
something more than tho right of annual 
tenants or tenants at will ; and since 
they found iioi'sons willing to buy and to 
advance money on those lands it may be 
inferred tliat tho general pulilic wove of 
the same opinion. It is a fact, too, that 
tho (alukdar accepted tho pnrcliascrs 


(b) Civil P. C., S. 92—Person claiming to 
be prima facie entitled to management His 
previous conduct is no bar to vesting of 
trust in him—Other party should move if 
necessary under S. 92, 

Where the idaintiR cl urns the right of 
mniiigcmcut of a trust oii tho ground that sho- 
is prima facie outitlol to it as tho heir of tho 
founder, that right is not lost by rexson of any 
previous conduct of hors which has not been 
proved to tho statisfaetion of Iho Court to bo 
such as would prevent tho vesting of tho right 
of managomont of tho religiovis endowment in 
her as the heir of tho founder. In case it is 
sutisequontly found that the plainlitl is by rea¬ 
son of her conduct disqualified from conliuuiug 
as trustee of tho religious endowment, it would 
bo open to tho defendant or any other person 
intorcslod in tho insliluliou to apply to the- 
Colloclor or tho .Vdvocato-Gcuoral and bring 
a suit under S. 92, Civil l\ C. for her removal. 

[P 172 G 2J 

S. Y. AbhyanJea )—for Appellants. 

IT. C. Coyajee and V. D. Limayc for 


and mortgagees as tenants without 
oljjuction. Tho ovidonco which dates as 
I have said from a time contomporanoous 
with Sir James Poile’s iniiuiries. creates 
a doubt as to tho accuracy of tho informa¬ 
tion which lie roceivod, and very mucli 
wcak'ons tiio olVoct of that ovidonco. 
Since, then, iho onus of proof was on 
tho talukdar, I agree with Madgavkar, J., 
that ho has failed to satisfy it. Tho 
ovidonco as a wliole, in my opinion, falls 
short of proving a usage of tho locality 
as to tlio duration of tlio tenancy being 
such as pleaded by the talukdar plaintilY. 

I agree that the appeal must bo dis¬ 
missed with costs. 

K.N./Pv.K. Appeal tlismisscih 


Bospondonts. 

Patkar, J. —Ono Gopal VyankatesW 
diod in 1892 leaving bohind him his 
avidow Badhabai and some daughters of 
whom tho plaintilY is tho surviving one. 

IIo made a will. Ex. 57, in tho year 
1883, and dirootod bis widow to make 
an adoption, and in case sho did not, he 
directed that all his property should ba 
utilized in trust for a religious purpose. 
After his death tho widow did not take 
anybody in adoption and made a will» 
Ex. 58, in 1898, by which, excepting one 
house given absolutely to her daughter, 
tho present plaintilY, she gave the re¬ 
maining property in trust for a religious 
institution and appointed two executors, 
Vinayak Thakar and Gangabai Barde. 
In 1901 there was a compromise and aa 
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award decree between the plaintiff and 
the executors by which the plaintiff was 
not to urge her claim as heir to the 
plaint property, that she was to get one 
house and had to give back the other 
house which she had obtained under the 
will of her mother, and after the death 
of the trustees the management of 
trust was to revert to the present 
plaintiff. The plaintiff applied for exe¬ 
cution of the award decree and obtained 
possession of the house which was given 
to her by the award decree, but 
did not hand over possession of the other 
house which she had obtained under the 
will of her mother. Gangabai Barde, 
one of the executors, died in July 1919, 
and the other executor Vinayak Thakar 
died on 26th March 1921. Defendants 1 
and 8 are the sons of Mahadev, the divi¬ 
ded nephew of Gopal. 

The plaintiff filed the present suit for 
possession of the plaint property on two 
grounds, firstly, basing her claim on the 
award decree under which she was to get 
the mangement of the trust property 
after the death of the executors, and, 
secondly, as the heir of the original 
founder entitled to manage the property 
on the death of the appointed trustees. 
The defendants on the other hand claimed 
that defendant 1 was appointed trustee 
by Vinayak and had taken possession of 
the property from the nephew of Vina¬ 
yak in March 1921. 

The learned Subordinate Judge held 
that defendant 1 was validly appointed 
trustee, and therefore the plaintiff’s right 
to manage the trust property did not 
arise, and further, that in virtue of her 
conduct in denying the endowment and 
asserting her personal right to the trust 
property, she was disqualified to be ap¬ 
pointed a trustee, and therefore dismissed 
the suit. 

On appeal, the learned Assistant Judge 
came to the conclusion that defendant 1 
was not in fact appointed trustee by the 
executors, and that they had no power 
to appoint a successor. He held that 
the plaintiff as the daughter and heir of 
the original founder was entitled to the 
management of the trust property on the 
death of the trustees. With regard to 
the question as to whether she was dis¬ 
qualified on account of her retaining one 
of the properties in her possession and 
not handing it over to the trustees, the 
learned Judge came to the conclusion 


that the question did not arise in this 
suit which was between the plaintiff 
who was entitled to the management as 
the heir of the founder and the defen¬ 
dant who was a trespasser, and further 
expressed an opinion that in a properly 
instituted suit in the District Court the 
question of disqualification of the plain¬ 
tiff might be raised and decided. With 
regard to the alternative claim based on 
the award decree the lower Court held 
that the arbitrator had no power to ap¬ 
point a successor after the death of the 
executors in respect of a trust of a public 
character. 

On second appeal Baker, J., confirmed 
the decree of the lower Court, Defen¬ 
dants have appealed under the Letters 
Patent. 

On appeal it is urged that the plain¬ 
tiff’s right as heir of the original founder 
is not an unconditional right as held by 
the Privy Council in Mohan Lalji v. 
Gordhan Lalji Maharaj (1) and that the 
plaintiff’ should not be allowed to get 
possession of the property on account of 
her denial of the trust and retention of 
one of the houses in her possession. 

According to Mayne’s Hindu Law, 
p. 613 

“ Where a trust has been created, in default 
of evidence that he has disposed of it otherwise,! 
the law will vest the trust in the founder and 
his heirs, unless there has been some usage or 
course of' dealing or some circumstances to 
show a different mode of devolution, or unless! 
such a mode would be inconsistent with the! 
purpose of the foundation. Where the founder 
has made a disposition of the trusteeship out*i 
side of his own family, but the succession to‘ 
the office of trustee has wholly failed, it has' 
been held that the right of management reverts; 
to the heirs of the founder.” 


In Mt, Jai Bansi Kunwar v. Cliattar 
Dharee Singh (2) it was held that wherej 
the mutawalli of an endowment diesj 
without nominating a successor, the, 
management must revert to the heirs ofj 
the person who endowed the property.! 
This decision has been approved by the 
Privy Council in Gossaniee Sree Grecdha-‘ 
Tcejcc v. MoTnanlaljce Gossa7TiB6X^)> and in 
Maharaja Jagadindra Nath Boy v. 
Banee Hemanta Kumari Debt (4:), The 
question has been fully discussed by the 


(1) [1913] 35 All. 283-19 I, C. 337=10 I. A. 

97 (P. C.). 

(2) [1870] 5 B. L. R. 181=13 W. R. 396. 

(3) [1889] 17 Cal. 3=16 I. A. 137=5 Sar. 350 

(P.G.). 

(4) [1904] 32 Cal. 129=31 I. A. 203=3 Sar.. 
698 {P.GJ. 
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Calcutta High Court in .lu/iurZa Chan- 
(Ira Oiuchi’rbuftii v. Uroja hal StJKjh (o). 
The decision in (rhclabhni v. Uderani (6) 
is consistent with this view. 

Stress his been laid on behalf of the 
appellant on the remark of 1 ho Privy 
Council in Mohan Lalji v Gordhan 
Laiji Maharaj (l) that (p. 288) ; 

“ this nilo must, from tho very nature of the 
right, he subject to the condition that tho de¬ 
volution In tho ordimry line of descent is not 
inconsistent with or opposed to tlic purpose the 
founder liad in view in cstaldishing the wor* 
^^hip.” 

In that case tho plaintiffs, who 
avero tlio dangliter's sons of the 

founder, were hold not entitled to tho 
right of sebaitsliip on tho ground that 
they were not capable of acting as minis- 
tors of t!io cult established by Ballava- 
ciiarya Maha Pirl)huji, and tlio claim of 
tho i)!aintiffs was disallowed on tlio 
ground that flioir appointment would 
<lofoat tho purpose of tlie founder of tho 
institution. It is not suggested in tho 
present case that tlio devolution, in tlie 
'Ordinary lino of descent of the right of 
management to tho plaintiff, is incon¬ 
sistent or opposoil to tlio purpose of tho 
founder. In Guurauaa Saha v. Sudevi 
Mata (7) Srinivasa Ayyangar, J., while 
'Criticizing Jai Jhntfii Knnwar v. Chatlnr 
J)hari Siiujh (2) was constrained to hold, 
in view of tho Privy Council decisions, 
that tho right of management would pass 
to tho heirs of tho founder by inhorifc- 
anco, and dissented from the view of 
tlie majority of the Pull Bench only on 
tho point of tiio compotoncy of tho lioir 
in whom triistooship has vested to create 
a now lino of trustees. The plaintiff is 
not jirocludod by reason of her sox from 
actii^g as tho manager of a religious en¬ 
dowment in the absence of any usage to 
the contrary: Kr-diavldiat v. Bhaijirathi- 
bai (S) and I\[rraakshi A<'hi- v. Sorna- 
siuularam Pillai (O). 

In the present case tho plaintiff was 
in possession of one house given to her 
absolutely by tho mother and obtained 
another house in virtue of the award de¬ 
cree. She executed tho award decree 
and obtained possession of the house 
.given to her under tlio award decree, hut 


(•">) A. 1. R, ii))3 Oal. l.P2=71 1. 0. 71)3-50 
Gal. 2‘)'i 

Gd 3f> P>om.'20r^l'2 I, 0. .-,77. 

(7) [15)17] 40 Mad. 012=41 1. 0. 5S‘) (K. li.). 
(SJflSGC.] ;i P. 11. C. A. 0. 75. 

'(5)) A. I. R. 1021 8SS=50 I. C. 401=41 

Mi'l. 205. 


the executors failed to execute the decree 
so far as it was in their favour, in res¬ 
pect of tlie house given to her under the 
will of her mother. The present suit is 
brought by the plaintiff, who under the 
authorities to which I have referred, is 
prima facie entitled to the management 
of tho trust property, to recover posses¬ 
sion of the trust property from the de¬ 
fendant who, on the finding of the lower 
Court, is a trespasser. The present suit 
is not under S. 92, Civil P. 0., for the 
appointment of the plaintiff as a trustee 
or for the removal of any other persons as 
trustees. She claims the right to manage-, 
nient on the ground that she is prima! 
facie entitled to it as the heir of the; 

I 

founder, and that right is not lost by| 
reason of any previous conduct of] 
hors which has not been proved to 
our satisfaction to bo such as would 
prevent tlio vesting of the right of 
management of tho religious endowment 
in lier as the heir of tho founder. In 
case it is subsequently found that the 
plaintiff is by reason of her conduct dis¬ 
qualified from continuing as trustee of 
the religious endowment, it would be 
open to the defendant or any other person 
interested in the institution to apply to 
the Collector or the Advocate-General! 
and bring a suit under S. 92, Civil P. C., 
for her removal. On tho findings based 
on the evidence in tho present case we 
think that tho view taken by the lower 
appellate Court is right, and this appeal 
must bo dismissed with costs. 

Barlee. J. —I agree. The question in 
this case is whether tho right to the 
managership of tho religious endowment 
sob up by tho will of tho plaintiff’s 
mother is vested in tho plaintiff. If it 
is vested in the plaintiff it is quite clear 
that tliis Court has no jurisdiobion to 
consider whether she is a fitting person to 
manage it, but that all questions of that 
nature must bo considered in a suit insti- 
lutod with tho consent of tho Advocate- 
General or the Oolleotor of tho district 
in tho District Court under S. 92, Civil 
P.C. The general rule is laid down in the 
case of Mt. Jai Ban^ii Kunwar v.Ohattar 
Dha ri Sirigh (2) to tho offoob that 

"whoio tho mutwilH of an oudowment dies 
without nomin\liug a succ'o^^sor, uwnigoittOuVj 
must vovort to tho hoira of tho porsoa who oivi 
dowel tho piojoriy." 

This rule has been adopted by their 
Lordships of tho Privy Council in several 
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oases and it must be taken to be firmly 
established. But on behalf of the ap¬ 
pellant, who is in possession of the en¬ 
dowment property, it has been urged 
strenuously that the rule is subject to 
exception, and the exception suggested 
is that the person claiming as heir must 
be a person competent to carry on the 
duties of the office. The learned advo¬ 
cate has relied on a remark of Mr. Amir 
Ali in the case of Mohan Lalji v. Gor- 
dhan Lalji Maharaj (l). After quoting 
the dictum of Lord Hobhouse in the Privy 
Council case of Gossami Sri Gridhariji 
V. Romanlalji Gossayni (3), his Lordship 
went on to say as follows (p. 238): 

“This rale mast, from the very nature of the 
right, be subject to the condition that • the de¬ 
volution in the ordinary line of descent is not 
inconsistent with or opposed to the purpose 
the founder had in view in establishing the 
worship. This qualification is in fact covered 
bv the words used bv Lord Hobhouse. 

“Starting from this point, the first question 
to determine is whether the pliintifTs suing for 
the joint e'cercise of the right of shcb^itship to 
the temole in suit, hive established their com¬ 
petency for t^ie office.’* 

The^ learned advocate, relying on the 
word ‘co npetency” has contended that 
since in every case the person claiming to 
be entitled to a religious office must show 
that he or she is co npetent, in this case 
it is clear that the plaintiff must fail, 
because her incompetency is-shown by her 
conduct in the past, which shows, he 
urges, that she has an interest adverse 
to the religious endowment. But I am 
unihleto agree that his Lordship was 
referring to qualifications of a personal 
nature. The word "competency” must 
be intarpreted with reference to the pre¬ 
ceding sentences of the judg nent cited. 
Thera is first of all the ruling of Lord 
Hobhouse thit the shebaitship vested in 
the hairs of the founder (p. 20): 

“in def l ilt of evidence thit . . . there his been 
some usigo, course of deiling, or some circum¬ 
stances to show a different mole of devolu¬ 
tion.” 

I lay stre IS on the words "mode of 
devolution.” Then there follows the 
comment that this rule must be subject 
to the condition that the devolution in 
the ordinary line of descent is not 
consistent with the purpose the founder 
had in view. Cleirly their Lordships 
were laying down a general rule of the 
special law of succession to religious 
offices and not speaking of competency 
in a personal sense. The facts of the 
case of Mohan Lalji v. Gordhan Lalji 


Maharaj (l) show that the competency 
they were concerned with was the com- 
potency of the claimants to perform the 
rites and ceremonies of the temple and 
that was determined not by their per¬ 
sonal qualifications, but by their status, 
i. e., the cult or sect to which they be¬ 
longed. I agree then that this passage 
cannot be a foundation for any such rule 
as we have been asked to adopt, that 
under Hindu law the devolution of an 
estate can possibly depend on the con¬ 
duct or the personal qualifications of the- 
heir. 

K.N./r.K. Appeal dismissed. 
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Beaumont, C. J. and Blackwell, J. 

Bai Basajitihai—Betitionei'. 

V. 

Municipal Goymnissioner of Bombay^ 
Opposite Party. 

Misc. No. 108 of 1930, Decided on 29th' 
September 1930. 

(a) Specific Relief Act (1877), S. 45 — 
Building plan approved by Municipal Com¬ 
missioner — Builder not authorized to con¬ 
travene any provision of City of Bombay 
Municipal Act—No order can be made under 

S. 45. 

Where the Municipal Commissioner of Bom¬ 
bay had sanctioned certain building plans 
under S. 349 (B), City Municipal Act, without 
in any way authorizing the builder to con¬ 
travene any provision of the Act, 

Held : that as the Municipal Commissioner 
had not done anything which could be ques¬ 
tioned, there being no legal injury caused to 
anyone in merely giving sanction to the build¬ 
ing plan therefore there was no case for order¬ 
ing him to forbear from doing anvihing under 
S. 45. [P 174 C P 175 C 1] 

fb) Specific Relief Act (1877). S. 45 — 

Third party can complain that public officer 
has conferred right on another person, 
which he had no right to confer— {Obiter). 

It is not th it S. 45 does not enable a third 
party to complain that the public officer has 
conferred some right on another person which 
he had no right to confer, the injury under 
proviso (a) need not be an injury of a legal 
nature and that the mere fact that the pro¬ 
perty is disminished in value when the dimi¬ 
nution in value is not caused by something 
giving rise to a cause of action is not an injury 
within proviso (a). [B 175 C 1] 

Chimanlal Setalvad —for Petitioner. 

Coltman~ior Municipal Commissioner. 

Dinshah Mulla —for Gordhandas Ghu- 
nilal, 

Beaumont, C. J.— This is a petition 
presented under S. 45, Specific Relief Act, 
asking that a rule may issue to the 
Municipal Commissioner to show cause 
why he should not *be directed to refuse* 
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sanction to an application made by Gor- 
dbandas Chunilal, whom I will refer to 
as "the building owner. ” for passing the 
plans for an addition to the height of his 
building, and that the Municipal Com¬ 
missioner may bo restrained from giving 
liis sanction. 

The matter arises in tliis way. The 
petitioner is the owner of a certain pro¬ 
perty in Bombay which adjoins the pro¬ 
perty of the building owner, and the 
building owmer is proposing to increase 
the iieight of his building. The building 
owner's property, it is alleged, has twm 
frontages, one on a narrower road and 
another on a broader road, and the sub¬ 
stantial question in dispute is whether 
the height of the building should be 
limited under S. 349-B, City of Bombay 
IMunicipal Act, by the width of the 
wider road or of the narrower road. 
The building owner submitted a plan of 
Jiis proposed additional building under 
S. 312, City of Bombay 'Municipal Act; 
and the effect of that is, that under 
S. 3-lo, if within 30 days after the receipt 
of the notice the Commissioner fails to 
intimate in writing to the person, who 
has givon the said notice his disapproval 
of the l)uilding which is proposed or if 
within the said period the Commissioner 
signifies in writing to the said person 
his approval of tiie said building, then 
the building owner may proceed with the 
building in accordance with his inten¬ 
tion as described in the notice "but not 
so as to contravono any of the provisions 
of the Act." Then B. 3-19-B is a section 
dealing with the height of the buildings, 
and it ])rovidcs that 

■“ sul)ie'^(- to tlio in;\xinmin prescribed by 
S. (he height to which a building may 

he erected or raised shall ho regulated by the 
width of the street on which it almts.” 

“ .\nd then there are various provisions 
for carrying that out. So that you have 
got a statutory provision that tho height 
of tho building is to ho regulated by tho 
width of tho street on which it abuts. 

Now what happened in this case ap¬ 
pears from tho alVidavit of the Assistant 
Engineer of tho Bombay ^runicipalitv. 
Tho plans wore submitted by tho build¬ 
ing owner, and I think they wero subso- 
quently amended. But ultimately inti¬ 
mation of disapproval under S. 31G of 
tho Act was given on 2-lth July 1930, to 
tho building ownor disapproving the 
work proposed to bo oxoouted by reason 
that tho whole of tho proposed addition 
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was not permissible by bye-law 41-C 
and on certain other formal grounds, 
and the building owner was informed 
that subject to his modifying his inten¬ 
tions so as to obviate the objections but 
not otherwise, he was at liberty to pro¬ 
ceed with the works; and then follow 
the words "but not so as to contravene 
any of the provisions of the said Act.” 

Then the petitioner came on the scene 
and objected to the proposed plans being 
passed on the ground that they did not 
comply with S. 349-B, and the Municipal 
Commissioner ultimately took the opin¬ 
ion of counsel who advised him that the 
plans did comply with the section, and 
accordingly the Commissioner was not 
prepared to disapprove the plans on the 
ground that they did not comply with 
S. 349-B. Thereupon the petitioner made 
this application to tho Court under S. 45, 
Specific Belief Act, which provides that 
tho High Court may make an order re¬ 
quiring any specifio act to be done or 
forborne by any person holding a public 
office. Then there are certain provisos, 
of which the two relevant provisos are, 
proviso (a): 

“that an application for such order be made by 
some person whoso property, franchise or per¬ 
sonal right would bo injured by tho forbearing 
or doing (as tho case mav bo) of tho said specific 
Act,” 

and proviso (d); 

"that the applicant has no other specific and 
adequate legal remedy.'’ 

What tho petitioner says is that she 
requires tho Municipal Commissoner to 
bo ordered to forbear from passing tho 
plans authorizing this additional height. 
Now, in my opinion, the real answer to 
that is that tho Commissioner has not 
done, and is not threatening to do, any- 
thing of tho sort. He did not disapprove' 
tho plans on the ground that tho building 
exceeds tho authorized height, because 
his own view, fortified by the opinion of, 
counsel, was that tho building did not 
exceed tho authorized height, but he has 
qualified his approval of the plans by say¬ 
ing that he is not authorizing any build¬ 
ing in contravention of the Act, and 
S. 345 of tho Act, which is the section 
enabling tho building to be oompleted, 
after tho plans have been approved, also' 
provides that tho building is not to con-1 
traveno any of tho provisions of the Act. 
It seems to mo thoroforo that the Muni¬ 
cipal Commissioner has not done any¬ 
thing which can possibly be questioned 
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land that there is no case for ordering 
ihim to forbear from doing anything. 

Other interesting points have been 
argued under S. 45 of the Specific Relief 
Acfc, It is said that that section does 
not apply to a case of this sort at all, 
that it only applies to a dispute between 
the person who applies under the Act 
and the public officer. For instance, 
if the public officer, the Municipal Com¬ 
missioner, had refused to pass the plans 
of the building-owner, then the building- 
[Owner could have applied under S. 45. 
'But it is said that that section does not 
^3nabl0 a third party to complain that 
■the public officer has conferred some 
right on another person which he had 
no right to confer. It is said further 
that the injury under proviso (a) must be 
an injury of a legal nature, and that the 
mere fact that the property is diminished 
jin value, when the diminution in value 
is not caused by something giving rise 
to a cause of action is not an injury 
within proviso (a). I am not myself 
satisfied that either of these arguments 
is well founded, but I do not think it 
necessary to discuss or determine those 
questions. I think the short answer to 
this application is that the Municipal 
Commissioner has not given to the build¬ 
ing owner any authority to contravene 
any of the provisions of the Act, and 
therefore the petitioner has nothing to 
complain of. I think therefore that 
this petition fails. 

Blackwell, J. —I agree with the lear¬ 
ned Chief Justice that the Commissioner 
in this case has not sanctioned the doing 
of any act which would amount to a con¬ 
travention of the provisions of S. 349-B 
of the City of Bombay Municipal Act, 
and that therefore this petition fails on 
that ground. 

Speaking for myself, I am also of 
opinion that this petition is entirely 
misconceived upon another ground. S. 45* 
Specific Relief Act, enables the High 
Courts therein mentioned to make an 
order requiring any specific act to be 
done or forborne, within the local limits 
of its ordinary original civil jurisdiction, 
by any person holding a public office. 
That is subject to several provisos, pro¬ 
viso (a) being : 

“that an application for such order be made 
by some person whose property franchise or 
personal right would bo injured by the for, 
bearing or doing (as the case may be) of the 
said specific act.’*j 


The applicant in the present case has 
complained that the Commissioner has 
sanctioned the building plans of Sir 
Dinshah Mulla’s client. I do not see 
how the mere sanctioning of the plans 
can cause any injury to the property of a 
third person. It does nob follow that 
the individual, at whose instance the 
Commissioner has sanctioned the plans, 
will ever act upon them. He may act 
upon them or he may nob. If he does 
act upon them then it seems to me that 
the question must always be open as to 
whether the plans so sanctioned did or 
did not contravene any of the require¬ 
ments of the City of Bombay Municipal 
Act. If in fact they did contravene and 
if the person who has obtained the sanc¬ 
tioning of the plans begins to build pur¬ 
suant to them, then there may be an in¬ 
jury occasioned to the property of a 
third person. If injury is so occasioned 
then, assuming that it is an injury of 
which the law will take cognizance, he 
clearly has a specific and adequate legal 
remedy by an action for an injunction 
to restrain the other party from build¬ 
ing in contravention of the requirements 
of the City of Bombay Municipal Act. 
But it appears to me that in the present 
case no injury whatever is made out by 
the applicant. Accordingly, speaking for 
myself alone, I think that the petition 
is misconceived upon that ground also. 

Per Curiam. —Petition is dismissed 
with costs. Sir Dinshah Mulla’s client to 
have a separate set of costs. Injunction 
dissolved. 

B.v./r.K. Petition dismissed. 
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Wadia, J. 

Kedarnatli Shersinglidas and another 

—Appellants. 


V. 

Nomanbhai Koorban Hoosein and others 
—Respondents. 

Arbitration Oases Nos. 119 and 44 of 
1930, Decided on 5th August 1930. 

Civil P.C. (1908), S. 135 —Conditions un- 

d^r which person can claim exemption from 
arrest stated. 

Each case must necessarily be deciaed on its 
own facts and circumstances. In order to obtain 
exemption under S. 135 the party must first 
satisfy the Court,ordinarily by statements made 
on affidavit, that his attendance in the Court 
or tribunal is bona fide in relation to the 
matterjpending before that Court or tribunal ; 
secondly, that the Court or tribunal which 
he attends has jurisdiction in the niatter pend- 
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that if a party comes from up-country to* 


17G Bombay 

in^ l>efore it, or the pirty believes in j-ood faith 
that it has sueh jurisdiction ; and thirdly, that 
he should bo excinnt from arrest during' such 
period as is reasonal)ly required in ‘toin" to the 
triiiunal from his ordinary place of residence, 
in atlcndisig tha tribunal, and in returning 
from It to the oidinary place of residence 
wlicnco became. Such place of residence may 
be within the jurisdiction of the Court before 
which the matter is pending, or outside the 
jurisdiction. What period is rcison ible is a 
<|uestio of fact to be determined by the Court 
ill cacli case, and hard and fast rule can l>o 
laid down as to the extent or duration of the 
privilege. J’urtlur, tlic exemption is forfeited if 
in gcuiig to or in rctnrning from the Court there 
is an niinecessary or excessive deviation sufli- 
<'icnt in the opinion of the Court to forfeit the 
privilege. No [larty or witness can claim to 
return to his ordinary place of residence by 
anv route he likes: iVr.xc^ v. Persff, (ISoG) 5 
Jfl Ij. (\ 071 ; 4 V. II C. 1-15 and A. I. R. 
1!)21 All. (uG, Rfl. on. ; Mad 017 and 32 
Ml. 3 Disc. ; 3 ( ni. lOG. (liildt'v.^iton v. Rnrreft, 
(180‘J) 11 Past. riU and 1 I B. h. R. (•Ip/’.) 13, 
ruj. [P 178 Cl, 2] 

P, Amin —for Appollaiits. 

DapUtary and Thahordas —for Respon¬ 
dents. 

Juc^gment.—These two matters which 
have come up before mo in chambers for 
tlie purpose of determining whether the 
respondent in each case can claim exemp¬ 
tion I'roni arrest under S. 1G5, Civil P. C., 
in execution of an award filed in this 
Court in each of tho two matters res¬ 
pectively. Both tho matters wore 
ordered by me to bo iieard together on 
counsel’s chamber day, as there was a 
common question of law in either of 
them and counsel wished to argue it be¬ 
fore me. (After setting out tho facts in 
the two cases, his Lordship proceeded.) 
H. 135, Civil P. C., provides inter alia 
that when a matter is pending be¬ 
fore a competent Court or triluinal, a 
party to that matter is oxomiit from 
arrost while going to or attending tho 
tribunal for tho iiinqioso of such matter 
and while returning from such Court or 
tribunal. The jn’inciple on which that 
provision is based has been stated to ho 
that freedom from fear of arrost encour¬ 
ages willing attendance on tho part of 
tho jiarty in Court whore his matter is 
pending, and thorohy tends to tho ad¬ 
vancement of justice. It has also boon 
liold that the rule confers no fiorsonal 
privilege, lor tho privilogo is not given 
by law' for tlio personal bonofit of tho 
party claiming exemption, but is solely 
given in tlio interests and for tho bolter 
administration of justice. It was how¬ 
ever argued on behalf of tho petitioners, 


Bombay for the purpose of the matter 
which is pending before a competent 
Court and puts up at a temporary place- 
of residence in Bombay, he is only pri¬ 
vileged from arrest during the time he 
goes to Court from that temporary place 
of residence, attends and returns from 
the Court to the same place. ^ In my 
opinion the provision laid down in 3. 135 
is much wider, or rather has a wider 
application than w'hat is sought to be- 
made out by the learned counsel for the 
petitioners. The word while implies 
that there is a period of time occupied in 
going to, attending and returning from 
tho tribunal, which period, of course,, 
must he variable according to each case. 
The section however does not parti¬ 
cularize any place from which a party 
goes to the tribunal, or to wdiich he 
returns. 

In the case of Persse v. Persse (l) 
the Lord Chancellor observed that 
if the Court was satitied that the 
attendance in Court of tho party, who is 
arrested and claims exemption, w’as bona 
tide, some latitu lo should be allow^ed in 
a case w’here that party was not resident 
in the city in wdiich his case was heard. 
If the Court is so satisfied, such a party 
w'ould bo privileged from arrost. In that 
case tho aiipollant had come from Ireland 
to London for tho purpose of his appeal 
against a decree of the Ijord Chancellor 
of Ireland. lie came to London in the 
month of .laniiary though tho hearing of 
the appeal was not expected till the 
month of March, and was, as a matter of 
fact, adjourned and notified lor 22nd May. 
Tie w'as staying in London in his cliam- 
bers on 9th May when lie was arrested on 
a writ of attachment issued for non-pay¬ 
ment of costs pursuant to an order of tho 
Court. Tho Lord Chancellor held that if 
tho party had boon arrostod in the month 
of January or Fohrimry ho could not 
have claimed tho exemption, because that 
would not bo considered a reasonable 
time to go to tho tribunal in London, 
whon tho hearing in tho* first place was 
notified f< r tho month of March. If 
thoroforo some latitude, w'hich I think 
must ho reasonable, is shown to a party 
coming from an ontsido place to attend a 
Court before which his matter is ponding. 
I see no reason wdiy an equally reasou- 
iMe latitude should not h6_shown to the 

0)'[l88i'] 5 R. L. 0. 071. 
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party returning to the outside place 
whence he came. 

In the case of Appasamy Paitar v. P. 
E. Govindan Nainbiar (2) the defendant 
was summoned by the plaintiff and exa¬ 
mined by him as a witness on bis behalf. 
A decree was passed in favour of the 
plaintiff and on the plaintiff’s application 
the defendant was immediately arrested. 
It was held that he was exempt from 
arrest, because he was entitled to a rea¬ 
sonable time to return to his home. The 
statement however of law has been laid 
down in these words (p. 145 of 4 M. PI. 
C.) : 

“[It is] the well established rule of English 
law that ajkvitness or a party to a civil suit, 
whose attendance is required on a trial before a 
judicial tribunal, is protected from arrest on 
civil process during the time reasonably occu¬ 
pied in going to, attending at, and returning 
from the place of trial.” 

In the case of In re Siva Bax Saviin- 
tliaram (3) the plaintiff, who was a resi¬ 
dent of Patna, and who had instituted a 
suit in the High Court of Madras, left 
Patna on hearing from his solicitors, and 
arrived in Madras on 24th October. The 
suit came on for hearing on 27th October 
and adjourned to a very late date in the 
month of December. He was arrested in 
Madras in execution of a decree against 
him on 10th November. Kernan, J., held 
that he was exempt from arrest. This 
case was however commented upon and 
not followed in the case of Ardeshirji 
Framji v. Kalijan Das (4). In that case 
an ex parte decree was passed in Benares 
against two defendants who were resi¬ 
dents of Bombay. They \vent to Benares 
to have the decree set aside, and put up 
at a dak bungalow. On the day on which 
their application was heard, they at¬ 
tended Court ; but their application -svas 
dUmissed, and they returned to the dak 
bungalow, whence they proceeded to the 
railway station ; and, when arrested, 
were actually seated in their compart¬ 
ment in a train at a standstill on the 
platform. On evidence it was found out 
that they bad on their person tickets for 
Allahabad. The appeal Court held that 
being on their way to a place ‘ which is 
not their home,” they cannot be said to 
have been 

“returning from a tribunal within the meaning 
of S. 135.” 

It was stated by counsel appearing for 

(2) [1868] 4 M.H.G. 145. 

(3) [1881] 4 Mad. 317. 

I4j [1910] 32 All. 3-=3 I.C. 46. 
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tlie arrested persons that tiicy were pro¬ 
ceeding to Bombay via Allahabad “ for 
the sake of convenience.” No mention 
is made of that statement in the judg¬ 
ment, nor does it appear from the record 
of the case that it was in evidence. As I 
read the judgment of the appeal Court, it 
appears to me th^t the defendants would 
have been exempt from arrest, if they 
had proceeded straight to Bombay with¬ 
out deviation from the direct route from 
Benares to Bombay. The appeal Court 
discussed the case of In re Siva Bux Sa- 
viuitharam (3), mentioned above, and 
were of opinion that in that case the 
plaintiff could not be said to have been 
going to, attending or returning from any 
tribunal at the time of his arrest. On 
27th October he knew that his case was 
adjourned to a very late day in Decem¬ 
ber, and yet he tarried in Madras till he 
was arrested. Under the circumstances 
the appeal Court held, and in my opinion 
rightly hold, that it was too groat an ex¬ 
tension of the scope of the privilege given 
by S. 135. 

There are two or three other cases 
to which I wish to refer in passing. 
There is a case, In the matter of Sooren- 
dro Nath Boy Chowdhry (5), where this 
privilege was extended to a defendant in 
a summary suit, 'who had not even ob¬ 
tained leave to defend at the time when 
he was arrested. In the case of Childer- 
ston v. Barrett (6) the plaintiff in a suit 
attended from day to day in expectation 
of his case reaching. He was waiting in 
an adjoiniong coffee house on tlio day be¬ 
fore the date of the trial when he was 
arrested, and it was yet held that he 
was privileged from arrest. Eelianca 
was placed by counsel for the peti¬ 
tioners on the case of Wooma Churn 
Dhole .v. Teli (7). In that case 
a person summoned as a witness 
reached Calcutta before the case came 
on for hearing, and was arrested in exe¬ 
cution of a decree whilst returning by a 
roundabout way to his temporary place 
of residence in order to pick up his 
daughter. It was held that he had gone 
unnecessarily to the Court to find out 
about the case in which he was to give 
evidence when he knew that the ease 
would not be called on on that day. In 



(5) [1^80] 5 Cal. 106. 

(6) [1609] 11 East 439. 

(7) [1875] 14 Beng. L.R.^ Ap. 13. 
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heliovo that his att0ii'-Vanc3 was rjiuirei 
in Court for ^^ivin;* evitlonco in tho case 
in which lie was suhpoenael. anl it was 
held that ho was not exempt from arrest. 
This c\s3 his heon commonte 1 upon by 
Wilson. -T.. in tho case of fn the viaiter 
of Haren<\rn Xath Jtoi/ (o). nientionO'.l 
ai)ovc, at [). 10'.), where ho says that tlio 
yionnh of decision was that tiiouc^) the 
witness h id come to Court, he had not 
come actually to Court as i witness for 
the ciso, hut for a dilferent pur:»oso of 
his own. 

IjIcIi CISC must necossirily be decided 
on its own facts and circumstances, hut 
{ here are certain prit^ci()los which can he 
doducol from the cases whicli I have dis- 
CMSSol above. Tn order to obtain exemp¬ 
tion under S. 135, Civil P. 0., the party 

?nust lirst satisfy tho Court, ordinarily 
by statements made on affidavit, that his 
attendance in the Court or tribunal is 
bona lido in relation to tho matter i)ond- 
in^ l)oforo that Court or tribunal ; 
secondly, that tho Court or tribunal 
which he attends his jurisiliction in tho 
itnatter I'ondin;^ hoforo it, or tho party 
'holiovos in goo I faitli that it has such 
jurisdiction ; atil tliirdly, that lie should 
iho oxc’npt fro n arrest during such period 
as is reisnnihly rojuired in going to tho 
trihun il from his ordinary place of resi¬ 
dence, in attending tliat tribunal, and in 
rotiirning from it lo tho ordinary place 
of residonco whence lie cuno. Such 
place of residence may ho within t.he 
ljurisdiction of tho Court hoforo which the 
matter is pending, or outside tho juris¬ 
diction. Wiiat period is roisonahle is a 
(piestion of fact to ho determine 1 by the 
!Cotirt in each case, and no liard and fast 
,rulo can lie laid down as to tho extent or 
duration of the luuvilogo. Further, tlio 
exemption is forfeited if in going to or in 
returning from tlio Court tlioro is an un- 
necessary or excessive deviation sufficient 
in the opinion of tho Court to forfeit the 
privilege. No jiarty or witness can claim 
to return to his ordinary place of resi¬ 
dence l)y any route he likes : see 7wn- 
peror V. Bihari SijKjh (8). 

Applying those principles to tho facts 
in tho two nutters before tiio, I am of 
opinion that the ros'pondont xvlio came 
from Khamgaon in the first matter, and 
tho respondent who came from l^anvaha 
in tho second matter, liad oomo to Bom- 

(8) I. If. 19>4 All. iuC, = '2t» 

Or, li J. All. GOa. 


bay bona fide, in the first case for thQ 
purpose of defending a suit filed against 
him in the Small Cause Court of Bombay 
and in the second case for the purpose 
of prosecuting liis own case as a plaintiff 
in this Court. It makes no difference, 
in my opinion, that in tho one case ho 
had lo come compulsorily as a defendant 
and that in tho other case ho came volun¬ 
tarily as a plaintiff for his own case. 
VVhothor he cime as defendant or as a 
])Iaintiff, tho Court iias got to consider 
whetlier his apiuirince wis bona fide 
for the purpose fur wiiich ho actually 
cime. I am sitislied on tlio affidavits 
tint have been placed hoforo me that in 
either case the resp.ondent is entitled to 
tho privilege under S. 135, Civil P. C., 
and I therefore hold that they are ex¬ 
empt from arrest. I diroot that in either 
c ISO the warrant of arrest must be dis¬ 
charged with costs, including costs re¬ 
served if any. Counsel certified in tho 
first matter. 

P.N.,'u.K. Order accordingly. 
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Indian Cotton —Appellant. 

V. 

llaghnnath llari Deshpande Bes- 
pondont. 

First Appeal No 408 of 1028, Decided 
on 31st July 1030, against decision of 
First Class Suh-Judgo, Dhulia, in Civil 
Suit No. 530 of 102fi. ; 

(a) Lease — Construction — Lease for five 
years with agreement to give it to lessee at 
same yearly rent if lessee wants it —Lease is 
one for five years with agreement lo renew 
lease at the option of lessee—Lessee in pos¬ 
session without renewal is not annual tenant. 

-V person gvintod x loiso to a company in tho 
following terms : 

‘ t luve given the s\id survey number to you 
at a rent for five yoivs from lST9 Si) to 1SS3-84. 
't'iio agrooment about it is that Us. '25 aro to 
bo p\id to me as rout iorowh vow : Ami 
after tho agreement Ins oxpirol, if subsequoutly 
you re |uiro tho land, I shill go on giving it to 
vou on voooiving money at tho above (rato of) 
rent. I shall not give it to another. H I 
nnko anv objections in this behalf, tho SJiuo 
are void." 

After the expiry of five years tho company 
roinainel in possession on paymont of 
svmc rent without obtaining a venowal of the 
lovso. In a snit for possossion against the 
eonipinv by a siieeossor of the lessor : 

Hfld : that ibo loiso would onuve during tho 
lifetime of tho company and although tho 
dofcmlaut company h.ad not oblained any te* 
nowal of tho loaso they cannot bo regarded as 
annual tenants, 'rhe lease is a loaso for five 
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ycirs with a,u agree.neat tliat the lessor would 
.grant as miiiy lexsesat the snne rent should 
the teiivnt re>:)iTiro the lind, and such an agree- 
jnent if caoible ot being sjocriti illv enforced 
would crexte an interest in the lanl which 
would enure so long as the company I tsted : 
lCa?o la-.o referrel). [P 181 0 1] 

(b) Companies Act (7 of 1913), S. 23 — 
Registered corporate body is legal entity dis¬ 
tinct from its members—"Firm” though can 
sue and be sued is not such legal entity—Con¬ 
tract Act (1872), S. 239. 

Linder S. ‘23, Companies Act {7 of 1913), 
from the dite of registration a corpot.ilc body 
distinct from the members composing it comes 
into existence as a iegil entitv. In the case of 
a firm tho word "driu” is a collective name for 
the individuals who constitute the partners. 
Under S. 219, Contract Act, the persons who 
have entered into a pirtnership with one an¬ 
other are called collcctivelv a “firm” and 

•• 

though suits may be brought by or against the 
firm in the name of the firm, the general doct¬ 
rine that there is no s tcli thing as a firm 
known to the law remains in force : Solovio'.i v. 
Solo))ioii Js Sons, (1897).l.C. 22, Ref. [P 180 C 2j 

(c) Evidence Act (1 of 1872), S. 32 (2) — 
Extract from school register is admissible to 
prove age. 

-An extract from tho register of school, is 
admissible in evidence to prove nge : .1. I. R. 
1927 Bom. 11, Rd. ou, [P 181 C 2] 

S.'t (d) Contract Act, (1872) Ss. 10 and 11^ 
Contract by minor being void, there can be 
no ratification on attaining majority unless 
contract has been changed into conveyance 
—Transfer of Properly Act (1882), S. 7. 

Where a convey.ance executed by a minor was 
only for five years, and the stipulation with 
regard to the continuance of the lease in future 
should the tenant rciuire the land has not 
pissed from tho domain of contract into that 
of conveyance the stipulation cannot be ratified 
by the minor on his coming of age. The agree¬ 
ment therefore with regard to future leases 
after the period of five years becomes void : 33 
Cal. 353, DO ibte:l;{Case lai/: referred.yj? IS‘2 G ll 

H. C\ Cof/njee — iox Appellant. 

P. V. Nij tire~[or Respondent. 

Patkar, J. —This is a suit brought by 
the plaintiti to recover possession of the 
land in suit on the ground that the pro¬ 
perty belonged to the joint family of the 
plaintiff and his uncle Ramchandra Mar- 
tand who passed a lease on 28th July 
1879, in favour of the defendant company 
for a period of five years when ha was 
a minor and therefore the lease was void, 
that at a partition between the plaintiff 
and his uncle the land in suit fell to tho 
share of the plaintiff, and that the defen¬ 
dant when ha was called upon to deliver 
possession refused to do so. 

The defendant company contended that 
Ramcliandra Martand was a major at the 
time of the execution of the lease, and 
therefore the lease was binding on him 
as well his heirs, and even assuming 


that he was a minor, he ratified it by his 
conduct in recovering the rent from the 
defendant company, and that the lease, 
Ex. 12, was not for a period of five years 
only but created a permanent tenancy in 
favour of the defendants. 

The learned Subordinate Judge held 
that the lease was not a permanent lease, 
that Ramchandra Martand was a minor 
at the execution of the lease and there¬ 
fore it was void and did not confer any 
rights on the defendants, and that tho 
subsequent conduct of Ramchandra Mar¬ 
tand did not estop him from contending 
that the said tenancy was an annual one, 
and therefore passed a decree in favour 
of the plaintiff for possession of the land 
and mesne profits. 

The first question arising in the appeal 
is whether Ex. 12, created a permanent 
tenancy in favour of the defendant com¬ 
pany. The relative p:rtion of the lease 
has been correctly translated by the 
learned Subordinate Judge in his judg¬ 
ment as follows: 

i hive given the said survey• ninnber to you 
at a rent, for five years from 1879-8) to 1883- 
84. The agreement about it ts that Rs. 23 are 
to be p.iid to me as rent for each year. And 
after the agreement has expired, if subsequently 
you require the land, I shall go on giving it to 
you on receiving money at the above (rate of) 
rent. I shall not give it to another. If I make 
any ob]ections|in this behalf the same arc void. 

The learned Subordinate Judge held 
that Ex. 12 was a lease for five years 
with an agreement superadded to the 
effect that if the defendant company 
required the land after the expiry of five 
years the lessor would pass further leases 
to it as often as it might ask and for 
such period as it might please to have, 
without increasing the rent and without 
leasing it to any other person, and that 
as the defendant company had not ob¬ 
tained any such lease or leases it must 
be regarded as having remained in pos¬ 
session as annual tenants holding over 
after the period of five years. 

It is urged on behalf of the appellant 
that the lease Ex. 12 created a perma¬ 
nent tenancy or at least a lease which 
will enure during the life of the defen¬ 
dant company. On the other hand, it is 
contended that there was only one 
option of renewal after the fixed period, 
and that option not having been exer¬ 
cised, the defendant company became an 
annual tenant after the expiry of tha 
period, and reliance has been placed oa 
the decision in the cases of In re Pur* 
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manan las Jeeuan'lm (l) and Mamh^l v. 
ymvVal {-S). Tiio cassscitol on bohaU 
of blie raspondont do not to tlie 

lease Ex. 12 which provides thab after 
the fixed period of five years the lessor 
shall go on giving the land to the lessee 
if he required it at the rent of Rs. 25. 
The provision for the grant of the re¬ 
newal of the lease is nob confined to a 
single renewal after the fixed period but 
to as many renewals of the lease as may 
be required by the lessee. In the case 
of Bai Sona v. Bai Iliragavri (3), relied 
on on behalf of the appellant, the lease 
stipulated thab so long as the tenant 
wont on paying the rent to the landlord, 
the landlord would not be entitled to get 
the demised promises vacated, and it was 
held thab such a lease created a perma¬ 
nent lease and is nob put an end to by 
the death of the lessee. The decision in 
Bai .S r'.s-case (3) is inconsistent with 
the decision in Vaman Shripad v. Mahi 
M), where it was hold that a lease of 
land whereby the lessee is given the 
power of holding the land as long as ho 
])leascs, is detcrniinod by the death of 
the lessee. In this conlliot of judicial 
opinion the iioint will have to bo referred 
to tlio I’dill Boncli in a proper case. In 
the iiresent case there is no agreement 
whereby the lessee is given the power of 
holding the land as long as ho pleases 
or as long as ho paid the rent to the 
landlord. Ex. 12 is a lease for a period of 
five years with an agreement that the 
lessor would continue to give the land at 
the same rent of Rs. 25 should the tenant 
require the land. 

In Ilalsluiry’s Laws of England, 
Vol. 18, ])ara. 1)31, p. tfiO. it is laid down: 

“A lease for life or lives should he cro\ted hy 
deed, and unless so created it is void at law; hut 
in c<initv it is treated as an agreoinojit for a 
lease, and tlio doctrine of sjooifie perforinanco 
applies to it. Conscipicnllv, if it is of siudi a 
nature that the Court would order specific per* 
forinaiu’O, the lessee can ohiain the grant of an 
effocdual lease, or, without lliis bciu- done, the 
inlornial lease is, for llie purpo-e of atiy ipics- 
lion arising in a ConrI whicli has jurisdiction 
to order spccilie porforniam'o, ei[uiv.ihuit to a 
lease hv deod. Cases of this kind ocenr when a 
landlord lets a house and agrees not to raise 
the rent as long as the tenant pays it regularly. 
Provided that the agrooinont is in writing, it 
operates as an agreomout to lease for the lite of 
the tenant, subject to regular payment of rent, 

(1) [IHS'R 7 Bom. lOy. 

(•2) [PJlUj 55 1. C. tUO. 

(8) A. 1. U. 192-'. Bom. 871-^05 I. C. 521. 

(4) [1879] I Bom. 
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an 1, for most purposes, is eiaivxlent to a formal 
leise I'V doc 1 for the tenant’s life.” 

In para. 935 p. 4G3, it is stated: 

“flic covenant any be a covenant for per¬ 
petual renewal, but the Court will not give it 
this effect unless the intention in that behalf is 
clearly shown; as, for instance, w’here the cove¬ 
nant expressly states that the lease is to be 
renew’able for ever.” 

In Zimhler v. Abrahams (5), it was 
held that the document, although it 
might have been intended to operate as 
a demise, might still be looked upon as 
an agreement for a lease capable of speci¬ 
fic performance. In Kusel v. Watson (6), 
it was held that an agreement by the 
lessor not to molest, disturb or raise the 
rent and to let the tenant have a lease at 
the same rent at any period the tenant 
may feel disposed, created a lease for the 
life of the tenant, hut as the landlord 
was nob interested in the property as a 
freehold hut as a leasehold, the tenant 
was held entitled to an underlease for 
the residue of the term less one day if ho 
should so long livo. The case of AbduJ- 
rahim v. Sarafalli (7). would he appli¬ 
cable to the present lease, and though 
the agreement in that case was that the 
lessee was to remain in possession so 
long as ho pleased and so long as he paid 
the rent, the otlect would bo the same, 
for there is a stipulation in Ex. 12 that 
the landlord would go on leasing the 
land to the defendant at the same rent 
should the tenant require the land. The 
ollecb of allowing specific porformanoo of 
the agreement at the instance of the 
lessee would ho to create an interest in 
the lessee which would enure during the 
lifotimo of the lessee. It was hold in 
Abdulrahim's case (7) that the lease was- 
not to enure as long as the defendant 
linn lasted, hut the will of the firm could 
only ho exercised by the manager in 
whoso name tho loaso was passed. Tho 
defendant in the present case is a com¬ 
pany incorporated under tho Com¬ 
panies Act and is a corporate entity sepa¬ 
rate from its shareholders. Under S. 233 
Companies Act 7 of 1913, from the dat^ 
of registration a corporate boily distinct 
from tho members composing it come^ 
into existence as a legal entity. In the 
case of a firm tho \Yord “firm" is a colleo 
tivo name for tho individuals who con- 
sjdtute tho partners. Under S. 239,: 

(5) [1908] l K.B. 577. 

(0) [1879] ll Ch.D, 129=48 Ti.J.Ob. 4l3=9i 
W.K. 714. 

(7) A.l.K. 1929 Bom 60=114 I.O, 874. 
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iContracb Acb, the persons who have en- 
jtered into a partnership with one another 
lare called collectively a “firm,” and 
;thoagh suits may be brought by or 
iagainst the firm in the name of the firm, 
|th8 general doctrine that there is no such 
thing as a firm known to the law re- 
.mains in force: see Runpratab v. Gavri- 
\shankar (8) and Solomon v. Solomon 
It Co. (9). I think therefore that the 
lease S':. 12 in the present case v/ould 
[enure during the lifetime of the company, 
il do not therefore agree with the vie.v of 
'the lower Court that the defendant com- 
■pany not having obtained any renewal of 
■the lease, they must be regarded as 
[annual tenants. Es. 12, in my opinion, is 
ia lease for five years with an agreement 
'that the lessor would grant as many 
jleases at the same rent should the tenant 
require the land, and such an agreement 
if capable of being specifically enforced 
would create an interest in the land 
which would enure so long as the com¬ 
pany lasted. 

The next point for consideration is 
whether Ramchandra Martand was a 
minor when he executed the lease, Ex. 12. 
The plaintiff has not produced any extract 
from the birth register or any horoscope 
of Ramchandra Martand. The plaintiff 
relies on Ex. 31, the varshaphal, i.e., 
forecast of the events for 32nd year of 
Ramchandra. It states that 32nd year 
commenced on second of the dark half of 
Bhadrapada of Shake 1816 corresponding 
to 17th September 1891. The date of 
Ramchandra Martand’s birth therefore 
would be 17th September 1863, and on 
28th July 1879, the date of the execution 
of the lease, Ex. 12, Ramchandra Mar¬ 
tand would be about 16 years of age. 
The parson who prepared the varshaphal, 
that is, the forecast of the events of 
32ad year, has not been examined. 
So also Kashinath, the son of Ram¬ 
chandra, who is alleged to have given 
the document to the plaintiff, is not 
examined. Having regard to the horos¬ 
copes of the plaintiff, his brother and 
other children in the family written 
on the reverse of Ex. 31 in the hand¬ 
writing of Ramchandra Martand, I am 
not prepared to differ from the view of 
the lower Court that it is a genuine docu¬ 
ment. 

The next document relied on on behalf 

(8) A.I.R. 1924 Bom. 109^5 I.O. 464. 

<9) [1897] A.O. 22. 


of the plaintiff-respondent is Ex. 32, ani 
extract from the register of the school,! 
which is admissible in evidence to prove; 
the age according to the decision in! 
Mahciraj Bhnnudcis v. Krishnobcii (10). 
It shows that the plaintiff’s uncle Ram¬ 
chandra was ten years of age on 1st 
January 1871, and would lead to the 
inference that he was born in 1863. 

The third docunent, Ex. 33, is an 
extract from the Government register of 
crsh allow incos as they stood on 1st 
November 1SS5. It contains an entry 
dated 31st October 1379, to the effect 
that a sanad was given to Ramchandra 
Martand minor by his guardian, his aunt 
Manubai, widow of Mahadeo Bhikaji. It 
is urged on behalf of the appellant that 
there is no evidence to show when the 
application for the sanad was made, and 
that though the applicant may be a 
minor at the time when the application 
was made, it would not necessarily 
follow that he was a minor when the 
sanad was handed over on 31st October 
1879. The entry Ex. 33 is not conclusive 
but a legitimate inference can be drawn 
therefrom that on 31st October 1879, 
the guai’dian of Ramchandra Martand 
accepted the sanad on his behalf, and if 
Ramchandra Martand was a minor on 
3lst October 1879, he would clearly be 
a minor on 28th July 1879, when the 
lease, Ex. 12, was passed. Though the 
several documents produced by the plain- 
'tiff to prove the at^e of Ramchandra 
Martand are not individually conclusive, 
the cumulative effect of all the docu¬ 
ments, in my opinion, is that Ramchan¬ 
dra Martand was a minor at the date of 
the execution of the lease. 

It is urged on behalf of the appellant 
that even assuming that Ramchandra 
Martand was a minor on the date of the 
execution of the lease, he ratified it on 
attaining majority and reliance is placed 
on the receipt of rent by Ramchandra 
Martand on his attaining majority ^ and 
particularly on the letter, Ex. 26, written 
by Ramchandra to the company on 1st 
Juno 1921, in which Ramchandra in¬ 
formed the company that they should 
pay the rent to him and not to the 
plaintiff Raghunath until he gets a 
kararnama executed in his name. It is 
further urged that even though a con¬ 
tract by a minor is void, a conveyance 

(10) A. r7Rri9^Bom. 11 = 99 1. C. 307=^0 
Bom. 716. 
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stands on a diiterent footing from a 
contract, and relianco is placed on the 
decision of Farran C. J.. in Sarhishir v. 
Tri}nl“ilc (ll) and tliat Ramchandra Mar- 
tand ratified the lease on his attaining 
majority and reliance has been placed on 
the decisions in the cases of liOtj v. 
TJiakur Ram J'ncaji SiJUjh (12) and 
Gregson v. Rajali Sri Sri Aditga Deb 
(13). Transfers of properties hy minors, 
whether by way of sale, mortgage, lease 
or gift, are on the same footing as other 
contracts entered into by minors and 
are void : see Mohori flibi v. Dharmorhia 
GJiose {{[), Jiai (rulaJi v. Thrtknrelnl (lo) 
and Dattaram v. Vinoifak (iG)and Tre¬ 
velyan on Minors. Edn. G. p. 23. It is 
urged lio'.vevor on hehalf of the appellant 
tint S. 7, T. P. Act. would ]iot apply to 
the lease. E\'. 12 i)assed in 1870. as 'the 
Transfer of Pi’Ojierty Act, was extended 
tothoPorubay Presidency in 1893, and 
that there is a substantial dilTorenco 
heiiwoon a contract and a conveyance. 
It is unnecessxry to go into the larger 
question argued on behalf of the appel¬ 
lant whetlior a conveyance stands on a 
dilTerent footing from a contract, and 
whether a conveyance | assod by a minor 
before the TranMor of Property Act, 
came into force is void and whetlior it 
cannot ho ratified hy tiio minor whon lie 
attains his niajority. 

in the prcsop.t ci^o the lease was for a 


corlaiii period (d' live yoirs wilh a 
agreement I hat { ho lessor wool 1 eontinu 
.leasing tho land lo I ho tenant, shoul 
lie rcfiuiro tho land, al (ho same ront c 
■Rs. 2;j. Tho ccnvoyanco in tho iircson 
:caso was only for livo years, and th 
istipulation with regaril to (ho coi 
jtiiuiance of tho lease in future slioul 
the tenant require tlio land lias nc 
jpassed from tlie domain of contract, int 
jthat of convoyanco. A contract by 
minor is void under Ss. 10 and 11, Cor 
tract Act, and cannot be ratified hy tli 
iminor on liis coining of ago : see Trt 
volyan on Minors, Edn, G, p. 201, an 
Giulia’s Contract Act, Edn. 5, 7; 

where tho case of Mt.Knndan Dili y 

(17). cited on behalf of th 

(11) ii] 

(12) [IPOM ;!;t C'ai. ac,;-. — xq C. \V. N. Mp. 

•!"'/m n\ R 3 . Ill = S S.M 

J/‘l (I’.L'.). 

(15) [1UP2] ;i 1 Hoi'j. (V2'3—17 1. gg, 

(IG) LPJO.q ‘2S lioiii. ISl”.*) Uoni Ij K OlG 

17} LIUUGJ lie. W. NMa6. 


appellant, has been criticized in view of 
the decision of the "Madras High Court 
in Raraaswavii Prindia 'I'hala var y, 2 I 71 - 
thappa Chettiar (18), to the effect that 
a lu’omissory note given by a person on 
attaining majority in settlement of an 
earlier one passed by liim during mino¬ 
rity for consideration then received is 
void for want of consideration. It is 
unnecessary in this case to consider the 
larger (juestion argued on behalf of the 
app.ellant. On the one hand there is 
tho view of Fulton,.!., in Sada.diiv v. 
Trimhak (ll) that a conveyance is pre- 
coded by a contract, and if tlie contract 
is void on tho ground that it was entered 
into hy a minor, the convoyanco would 
necessarily be void apart from the pro¬ 
visions o( 8. 7. T. P. Act; and, on the 
tlio other hand, there is the conl’icting 
oi>inion of Farran, at p. 174, that, 
apart from tlio Transfer of Property Act, 
tho Contract Act deals witli contracts 
creating jura in iiersonam and not with 
conveyance wdiich create jura in rom, and 
also the view of the Allahabad and 
"Madras High Courts in ]\lunni linnicar 
v. jialaii Gopnl (10) and Baghava 
Chariar v. Srinira^a Baghava Chariar 
(20) that a sale or a mortgage in favour 
of a minor is valid on tho ground that 
thougli persons incapaldo of contracting 
nro in:aiiablo of transferring under S. 7. 
T. P. Act, there is notliing to jirovont 
minors I cing transferees of property 
and tiio view of .Vhdur Rahim, J., at 
p 310. that a sale o'.Yects a transfer of 
property while a more contract for sale 
does not, and a transfer need not be 
founded on contract at all. and that tho 
case of a completed transfer stands on 
a different footing from an executory 
contract. I do not think it necessary to 
l>ursuo tho matter further, as in this 
case the qiiostion relates to tho agi'ee- 
inont contained in Ex. 12 and not to a 
convevanco. There is however authority 
in support of the proposition that a con¬ 
voyanco passed by a minor after th© 
Transfer of Property Act is void and 
there cannot bo ratification of a transac¬ 
tion, which was void owing to the ]‘ro 
misor possessing no contractual capacity 
at tho time: see Chetti v. 

VeUaichmi TJievar (21). 

(18) [IGOG] U\ M. L. J. -P2‘>, 

(tOi [1215] GvS ah. (VlxrOl I. C. 722, 

(•20) [P.HG] 10 Abul. 308=30 1. 0. 921 {F,B,). 
p21) [1911) 37 Mrtd. 38=1-2 1. C. 508. 
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In the present case, the interest of the 
defendant company to hold the land 
after the fixed period of five years is 
dependent on the validity of the agree¬ 
ment by Itamchandra Marfcand to go on 
leasing the land to the defendant at the 
same rent of Rs. 25 should the defendant 
company require the land. If the agree¬ 
ment is not capable of being specifically 
enforced on the ground that Ramchandra 
Martand was a minor at the time when 
he entered into that agreement, the basis 
of the defendant’s title to retain the land 
disappears. In Mir Sarwarjan v. Fakh- 
riicldin Mahomed Choicdhitri (22) it was 
held that it was not within the com¬ 
petence of a guardian of a minor to 
bind the minor or the minor’s estate by 
a contract for the purchase of immov¬ 
able property, and that as the minor 
was not bound by the contract there 
was no mutuality and minor on re¬ 
aching majority could not obtain specific 
performance of the contract. The 
minor’s agreement, being void, cannot 
be specifically enforced. I think there¬ 
fore that the agreement with regard to 
future leases after the period of five 
years is void and could not be ratified 
by Ramchandra Martand on his attaining 
majority. 

In Grerjson v. Bajah Sri Sri Aditya 
Deb (13) the defendant was under a dis¬ 
ability under the Incumbered Estates Act 
to enter into a lease and made an ap¬ 
plication to secure the Commissioner’s 
sanction to the lease which went on 
during the period of incapacity and 
which was subsequently entered into by 
the defendant after he was free from the 
disability, and it was held that the res¬ 
pondent was bound by the contract 
though its terms were to be ascertained 
by what passed when he w^as disabled 
from contracting. If Ramchandra Mar¬ 
tand after his attaining majority had 
passed a registered document confirming 
the agreement embodied in Ex. 12 to 
grant subsequent leases should the de¬ 
fendant company require them, the 
matter would have been different. In 
Gregsons case (13) the estate was in fact 
released from management, and the 
owner became free to manage the affairs 
as any other man, and he used his 
freedom to adopt the previous documents 
as binding on himself and he was com- 

122} [1911] 39 Cal. 232=13 i7G. 331=39 I.A. 1 

(P. C.). 


pelled to act according to their tenor. 
The decision in Boy v. Thakur Bam 
Jiivan Siiujh (12) purports to follow the 
decision in the case of Gregson v. Bajah 
Sri Sri Aditya D’b (13), and if the de¬ 
cision is capable of being construed as 
allowing a person under n disability, 
on being free from the disability, to 
ratify an agreement contained in a lease 
effected w^hile under disability as in the 
case of a minor without passing a sub¬ 
sequent deed for consideration, I regret 
my inability to agree with it and must 
respectfully dissent from it. 

It is lastly argued on behalf of the 
appellant that Ramchandra having ex¬ 
ecuted the lease and admitted its execu¬ 
tion before the Registrar must be pre¬ 
sumed to have represented that he was a 
major, and therefore he and the plaintiff 
claiming under him are estopped from 
contending that he was a minor. It is 
unnecessary to go into the question 
whether a minor is estopped by reason 
of bis respresentation that he was a major 
at the time when he entered into the 
agreement, as this point was not raised 
in the lower Court, and there is no evi¬ 
dence to substantiate the allegation that 
RamchandraMartand made the represen¬ 
tation that he was a major at the time 
when he passed the lease Ex. 12. The 
decision of the Privy Council in Sadiq 
Ali Kitan v. Jai Ki.diorl (23) follosved in 
Balangowda v. fradigep2ya (24) is opposed 
to the contention urged on behalf of the 
appellant. 

On the whole therefore I think that 
the agreement in the lease Ex. 12, passed 
by Ramchandra Martand, is void and 
incapable of being ratified, and is not 
binding on the present plaintiff. The 
result therefore is that the decree of the 
lower Court must be confirmed and this 
appeal must bo dismissed with costs. 

Barlee, J. —This is an appeal from 
the decision of the First Class^ Subor¬ 
dinate Judge, Dhulia. The plaintiff in 
this case, Raghunath Hari Eeshpande, 
sued for possession of lantl which had 
'been leased by his unde, Ramchandra 
Martand to the defendant company, the 
Indian Cotton Company Limited, The 
lease was executed on 2Sth July 1879, 
and purported to be for a period of five 
years with an annual rent of Rs. 25. The 
important part of the docmnent is trans- 

(23j A,1.R. 192SP.C. 1.5-2=lb¥I.C. 3S7. 

(2i) A.I.R. 1929 Bom. 201=118 I.C. 698. 


184 Bombay Indian Cotton Co. Ltd. y. Raghunath (Barlee, J.) 1931 


lated by tli 0 learned Subordinate Judge 
as follows : 

J bavG given the said survey number to you 
at a retU for five yens from 1879-80 to 1883-Sl. 
The agreement al)ont it is tiiat Rs. 25 are to bo 
paid to me as rent for each year . . . And after 
the agreement has expired, if subse'jueutly you 
require the land, I shall go on giving it to you 
on receiving inoiinv at the above (rate of) rent. 
Ishtll not j^ivo it to another. If I iniko any 
ol)ioclioijs in lliis behalf the same are void.” 

m 

The land ronvxinod in iho po'^sossion of 
fcbe company from that date. The plain- 
tili’s father was the young r undivided 
brut !icr of tlto lesser Ilamchandra Mar- 
tand. He died in 1917, and in 1918 the 
plaintiff sued ids undo for a partition, 
and on partition being effected, the lease 
land fell to his share. On 26th May 
1921 the plaintiff sent a notice to the 
company, which is not on the record. On 
Ist June 1921 Bamchandra sent thorn a 
letter (Ex, 26), and informed them tliat 
they wore in no way liable by the notice 
of his nephew Eaghunath Hari Desh- 
pande, since the kararnama was in his 
name, and that it was ditlicult for them 
to pay the amount unless and until 
Raghunath TIari got a kararnama exe¬ 
cuted in his name from tho:n. On 6th 
Juno 1921, Rag’iunath sent another notice 
with wh’Cii ho forwarded a copy of the 
docroo showing that the survey number 
had f;illon (o his share. This appears lo 
have l)Oon tho last letter in suit until 
1995. Tn the nioanwliilo Ramchandri 
died in 1921. On 12th August 1925 the 
plaintiff sent Ex. 27 in which ho claimed 
an incroasod ronb of Rs. 700 annually. 
Tho company replied hy Ex. 28 that they 
Iiold tho land under a lease, at an annual 
rent of Rs. 25, which provided that on 
tho expiration of the term of five years 
they wore to ho allowed to use tho land 
at tho same rent so long as they roiuirod 
it, and tdioy denied tho plaintiff's right to 
increase tho rent. On 24tli Docomher 
1925, tiio ))laintitT wrote again to tlio 
company (Ex 29), and asserted that at 
the tinio when tho lease was oxocnted 
Bamchandra Martand had boon a minor,. 
and that tlie lease was thoroforo not 
binding on him or his lieirs or his un- 

dividoil co]iarconers. On lOth May 1926 
by Lx. 90 the company denied tho truth 
of the statement tliat Uaincliandra had 
boon a minor at tho date of tho loaso. 
riiis loiter ai)parontly ended tim corros- 
])Ondonco hotwoen tlio parties, and on 
24th August 1926 tho plaint was filed. 


The lower Court has decided that the 
lease Ex. 12 jmssed by Ramchandra did 
not create a permanent tenancy in the 
defendant’s favour ; secondly, that at the 
time when the lease was granted the 
executant Ramchandra Martand was a 
minor and that it was not valid, and 
conferred no rights of permanant tenancy 
on tho defendant ; thirdly, that the 
plaintiff was not estopped from contend¬ 
ing that the tenancy was an annuil and 
not a permanent tenancy. In conse- 
(]Uonco tlio plaintiff was given a decree 
for possession an.l costs and an onrjuiry 
about mesne profits was directed. 

The first question which must be deci¬ 
ded in this appeal is the important ques¬ 
tion of fact whether the lessor Ram¬ 
chandra Martand was a minor at the 
date of the lexse. The evidence on the 
point is entirely documentary and consists 
of throe documents. Ex. 31 is a var- 
shaphal or document prepared at the 
commencement of the 32nd year of Ram- 
chandra’s age to show what events were 
likely to occur during that year. It was 
prepared in the year 1896, Ex. 32 is a 
school leaving certificate which purports 
to have been given hy tho Hoad Master 
of Dhulia School No. 2 to Ramchandra 
Martand. It states that at tho date of en¬ 
tering tho school ho was ten years of age 
hiving entered on 1st January 1874. 
Thirdly, wo have Ex. 33, a copy of the 
register of cash aliena'ions in tho Khan- 
dosh CoHoctorate as tsey steod on 1st 
Novomhor 1885. It shows that on 3lst 
October 1875 a sanad was issued to : 

“ Haniehandra Martnid (minor his guardian 
as his aunt Manub.ii widow of Mahadoo Dhi- 
caji'.*’ 

All these documents, if correct, go to 
show that Ramchandra must have been 
born in the year 1863, and that in 1879 
on tho date of tho lease he cannot have 
boon more tlian sixteen and was in conse¬ 
quence a minor. 

It has been contended for tho appellant 
company that tho varshiphal his nob 
boon properly proved. It :s not known 
wlio prej^arod it and Ramohandra's ^ son 
who produced it has not been examined. 
It must bo admitted that this document 
by itself would not be very satisfactory 
evidence of Ramchandra’s birth. It is not 
shown that it was prepared from a horos¬ 
cope made at or about tho time of the 
birth by someone who had personal know¬ 
ledge of that date, and it really amounts 
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to no moi *0 than evidence that Eam- 
chandra himself, in the year 1396, be¬ 
lieved that ha was entering his 32nd 
year. That it proves this is reasonably 
certain, for obviously it was a document 
which was in his possession and its con¬ 
tents must have been known to him. 
This is shown by entries in his own 
hand on the reverse side of it of the 
horoscopes of the pliintiff himself, his 
brother and other children of the familv. 
I take it then as evidence of Ram- 
Chandra’s belief that he was born in the 
year 1863. It is valuable beciuse tba 
other two documents point to the same 
date and they are oTicial documents and 
show what was the opinion as to his 
birth at a much earlier date. Ex 32 
has been attacked because it is vague 
and it must be admitted that it merely 
proves that on 1st January 1874, Eam- 
chandra appeared or was stated to be 
about ten years. But it is good evidence 
that he must have been a small boy at 
the time and probably not more than ten 
or eleven. It is not likely that his 
parents or guardians can have made a 
mistake of more than a few months 
or at the outside of more than a 
year — so the document is good evidence 

that he cannot have been more than 
18 in August 1879. The same must be 
said of the last 'document. Ex. 33. It is 
in evidence that on 23rd October 1879, 
i. e. some .months after the date of the 
lease, Ramchandra Martand was said to 
be or appeared to .be minor or at least 
that he was believed to be a minor when 
application was made for the entry of his 
name, and that is unlikely to have been 
very long before the name was entered 
as has been suggested. None of these 
documents is of course conclusive ; but 
their combined effect is, in our opinion, 
very strong as showing that in all pro¬ 
bability Ramchandra was a minor at the 
time of;;th 0 lease. How it happened that 
the company were willing to take a lease 
from a minor cannot now be ascertained. 
But it was made so long ago as 1879, 
long before the Privy Council settled 
once for all that the contracts of a minor 
are void, and at a time when the general 
opinion was that they were merely void¬ 
able, so it is not improbable that the 
company, if they thought about the 
matter at all, ’were willing to take this 
document as sufficient to give them a 
good title. 


As at the date of the document Ram- 

♦ 

chandra was a minor, the learned Sub¬ 
ordinate Judge has held that the agree¬ 
ment to renew the lease after the expiry 
of the term of five years was void. The 
contention put forward on behalf of the 
appellant is that the document, when 
read as a whole, amounts to a convey¬ 
ance, that a conveyance by a minor is 
voidable and not void, and that, this 
being so, it is binding on the plainniff 
since it wis ratifiel bv Ramchan In who 
allowed the company to remain in posses¬ 
sion of the land for more than 40 years 
after the expiry of the term. 

Tlio learned counsel relies on the cases 
of Zivihler v. Abrahams (5), Kuselv. 
Watson (6) and the Privy Council cases 
of Mahomed Musa v. Aghore Kumar 
Gangiili (25) aiid Toolshi Pershad Singh 
V. Rajah Ram Narain Singh (26) and 
the recent decision of this Court in AbduU 
rahim v. Sarafalli (7). The three Indian 
cases were cited to show that a Court is 
entitled to take into consideration the 
conduct of the parties to a lease and the 
surrounding circumstances as an aid to 
the determination of the problem whe¬ 
ther a lease is permanent or not. The 
English cases are cited for the sake of 
analogy. The earliest of these cases is 
that of KxLsel v. Watson (6) in which 
one Self, who had a lease for a term 
of 80 years, agreed to let and Kusel 
agreed to take tlie property at yearly 
rent o'f £26 and Self agreed to let Kusel 
have a lease at and for the yearly rent of 
fo £26 at any period ; and further 
agreed not to molest, disturb, or raise 
the rent of Kusel after he had laid out 
money in improving the premises. It 
was held that the document amounted to 
an agreement to lease the premise for the 
remainder of the lessor’s term. In 
Zimhler v. Abrahams (5) the agreement 
was in these words: 

“I . . . have let . . . the house ... at a weekly 
rental of 23s., and I agree not to raise 
Mr. Abraham’s any rent as long as he lives in 
the house and pays rent regular. I shall not 
give him notice to quit.” 

It was held that this amounted to a 
demise for the lifetime of the tenant or 
an .agreement to grant a lease for his 
lifetime. But neither of these cases is 
on all fours with that now before us j for 

'(25) A. I. R 1914 P. C. 27=28 I. G. 930=42 

I.-A. 1=42 Cal. 801 (P, C.). 

(26) [1885] 12 Cal. 117=12 I. A. 205=4 Sar. 

646 (P. C.). 
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in neither was any tevin mentione-il. 
Here we have the recital of a toriTi of 
live years, followcl by an aj^reement. to 
f^ive a further lease, or to allow the 
tenant to continue in possession, and 
tlionf-h tlio elTe-t of the document 
may have been to give tlio tenant, 
the appellant company, a right to 
remain in possession for as long as it 
rerjuired the land, it cannot be said that 
the immediate demise was for more than 
five years. We cannot twist the terms 
of the document so as to make it say 
more than it actually says, and in my 
ojunion it is not a j)ermarient lease, ine 
company's rights depended not on tne 
demise hut on the contract, and as the 
lessor was a minor the contract was 
void. Tn thc'^e circumstances, it does not 
seem to bo wortli while to discuss t’ne 
(|uestion whether before the introduction 
of the Transfer of Property -Wt a con¬ 
veyance by a minor was void or merely 
voidable. 

The next question in this case is whe¬ 
ther the agreement could be ratified. 
The law is stated by Pollock and Mulla, 
on the authority of Aniyyittihirn Chetti v. 
Diirdiftiyuja Jecar (2l) and otlier earlier 
cases, as well settled that a minors 
agreement cannot 1 o ratified. The rule 
in the case of minors is the same as in 
the more u.snal case of ratiiication liy a 
lirincit>al. Ratification relates back and 
is tantamount fo a ju'ior commaiul. so it 
is essential that the person ratifying 
should 1)0 in existence at tbodito of the 
act: III re Kinprrss Kinjinrcrino Co. {'27), 

and legally cai)al)lo of doing it. Mr. 
Coyajeo relies on Mt. KuH'hin v. 
Sire Naraijan (l7) and lioij v. Thalcur 
J{ain Jiirau SiiKjh. (12). wdiich followed 
the Privy Council case of Crregson v. 
liajah Sri Sn Adili/a Deb (le). Tlieso 
authorities however do not appear to 
support tlio proiiosition put forward by 
the learned counsel. In the first of tliose 
cases the Court was careful to show that 
there was a now contract made hy tlio 
defendant after ho came of ago and the 
case was not decided on the jiolnt of 
ratification. The facts of the Privy 
Council case were those. The defendant 
/ainindar, whoso estate had boon placed 
under management and who had hecomo 
incapable of contracting in rofovence to 
it, agreed with the iilaintitT that the 

'(-21) iTsso] ir. Cli. 1>. 1,. T\ 7l‘>='2’J 

W. K,;u-2. 


latter should advance money on mortgage 
and should take a lease on part of the 
estate. After this agreement had been 
made it was submitted to the manager of 
the Incumbered Estates Department and 
sanctioned by him. An order was then 
made restoring possession of the estate 
to the zamindar and thus putting an end 
to his disability. Afterwards he carried 
on the transaction with the plaintiff and 
retained tlie benefit of the money paid by 
him but in the end did not complete the 
contract. Their Lordships held that the 
transactions were not void since (p. 231 
of 16 I. A.): 

“It is quite competent to a person emerging 
from IV state cT disability to t.d%o up and carr> 
on transiclions commcnood while he was under 
disildlilv in such a way as to hind himself to 
the whole. 'IT o present defendant has dono 
that and more than that. Not only has ho 
taken, and . . . retained tho benefit of the 
phiintilTs pivincnts, but ho has since . . . 
exacted from tlie plaintiff a part of the con* 
sidcration which was to move Lorn him . . . 
The detendant therefore is clearly bound by 
tho contract, though its tonus are to bo ascer¬ 
tained bv what passed when he was disabled 
from contracting.” 

Tho facts in tho case of Roy v. Thakur 
Ram Jiwan Siiujh (12) wore similar, and 
tho decision follows Iho Privy Council 
ruling. It is clear however from the 
last words, which 1 have ciuoted from 
tho judgment of their Lordships of the 
Privy Covincil, that iho defendant was 
hold (o ho i'ound, not hoc.iuso alter his 
disability ceased ho had ratified tho con¬ 
tract made whilst under disability» hut 
because tho contract was actually com¬ 
pleted after his disability ceased. I can^ 
find nothing in these cases to show thatj 
the rule that an act of ratification must 
ho one which tho person ratifying could 
lawfully have dono at the time, lias ever 
boon departed from. 

Tho last point raised for the appellant 
is that Ramchandra must have made a 
false statement of his ago and his sue- 
cosscr-in-title is in consoqiionc? estopped 
from pleading his minority. 1 need not 
discuss this as a iiuostion of law as the 
short answer is that there is no evidence^ 
tivat Kamchandra made any representa¬ 
tion on tho point, or that anything he 
said induced the company to enter into a 
contract. It seems to mo to bo impTO* 
bahlo as 1 hivo said that they gave any 
attention to the matter. Had they done 
so, and considered it of importanoe, they 
would surely have required more satis- 
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factory evidence than the mere word of a 
boy. For all these reasons I agree with 
the conclusion of the lower Court and 
would dismiss the appeal with costs. 

Appeal dismissed. 
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Patkar and Baker. JJ. 

Nimjata Bharmanna Chiksindgi —Ap¬ 
pellant. 

V. 

JMadivalava Gurappa Moraigi —Res¬ 
pondent. 

Appeal No. 56 of 1929, Decided on 
13th August 1930, against order of 
Dist. Judge, Bijapur, in Appeal No. 53 
of 1923. 

Civil P. C. {1903), S. 11, Expl, 4— -Previous 
suit does not operate as res judicata when 
grounds of attack in both suits are incon¬ 
gruous and evidence to support one ground 
of attack is destructive of alternative ground. 

The rule that the plaiutiff must join all the 
grounds of attack is 'subject to the limitation 
that the grounds of attack must not be incon- 
g’‘uous and that the evidence to support one of 
the grounds ought not to be destructive of the 
alternative ground which could have been 
made in the previous suit. 

A sued her sister B for possession of properly 

on the ground that A was exclusive owner of it 

iiaving purchased it from S. The suit was dis- 

uiissed. Subsequently A brought a second suit 

on the ground that her mother was the owner of 

the property and that A and B were her heirs 

<ind that A was entitled to half a share in the 
land. 

Held : that the suit by A was not barred by 
res judicata. In the former suit A sued B 
treating B as trespasser while in the latter A 
sued B for a moiety of the property treating 
her as cosharcr and the suits could not be 
joined together being mutnallv destructive 
of each other : 20 Cal. 70 {P. G.) : 25 Bom. 
189 ; A. I. R. 1922 Bom. 29 : 5 Bom. 5S9 and 31 
Mad. 3S5, Ref. ; A. I. R, 1923 Mad. 257, Dist. 

[P 139 C 1] 

G. R. Madhliavi~ior Appellant. 

B. Gumaste —for Respondent. 

Patkar, J. -The question involved in 

this appeal is whether the suit of the 

res judicata by the 
operation of the decree passed in suit 
No. 136 of 1923. 

In suit No. 136 of 1923, the plaintiff 
sued to recover possession of the whole 
of the property on the ground that she 
had purchased it in 1907 from one 
Bhimappa Shiddappa for Rs. 150 and 
that she was the exclusive owner of the 
property and that her sister, the defen¬ 
dant had no interest therein. The de¬ 
fence in that case was that the mother 
was the owner of the property, that the 
mother Jivubai and the defendant were 
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joint purchasers of survey No. 17S which 
was exchanged for the land in suit, and 
that the exchange was eifeccecl by the 
defendant herself and that the plaintiff 
had no share therein. The learned Sub¬ 
ordinate Judge in that case held that the 
plaintiffs purchase of 1907 was not 
proved, but granted the plaintiff posses¬ 
sion of half the share on the ground that 
the property belonged to the mother 
Jivubai, and that the plaintiff was en¬ 
titled to half the share of the property. 
That decision was reversed in appeal on 
the ground that the plaintiff failed on 
the case made in the plaint, and could 
not set up any other claim which war- 
inconsistent with it. The present suit is 
brought by the plaintiff on the ground 
that tlie mother Jivubai was the owner 
of the property, and tiiat the plaintiff 
and the defendant were her heirs and in 
1907 they exchanged the land for the 
plaint land, and therefore the plaintiff is 
entitled to recover half the share in the 
plaint land. The learned Subordinate 
Judge held that the plaintiff's suit is 
barred by the principle of res judicata. 
The lower appellate Court has come to a 
contrary conclusion. 

In a case where the plea of construc¬ 
tive res judicata is r.\ised, the question is 
not in fact heard and finally decided in 
the previous suit. But under Expl. 4. 
S. 11, if a ground of attack which ought 
to have been made in the previous 
suit has not been -o made, then it is 
deemed that the issues wliich ouglit to 
have been raised was in issue between 
the parties, and must be considered to 
have been finally decided against the 
party who ought to have raised that 
issue. The question whether in such 
circumstances the previous decision ope¬ 
rates as res judicata is not free from 
difficulty. In Kamesivar Pershad v. 
Rajkumari Ruttan Koer (l) one principle 
laid down by the Privy Council at p. 85 
is as follows : 

“ That it “might” have been made a groinid 
of attack is clear. That it “ought ’ to have 
been appears to their Lordships to depend upon 
the pxrticular f .icts of each case Wlmre matters 
are so dissimilar that their union might lei'd to 
confusion, the construction of the word 
“ought” would beco ne important ; in this case 
the matters were the same.” 

It is urged on behalf of the appellant, 
that even though the matters may he 
inconsistent, yet the plaintiff, in order to 

(1) L1892J 20 Cal. 79 = 19 I. A.‘234=6 S.ar. 241 
(P.O.). 



succeed, must bring forward all the 
ground supporting his title, and reliance 
has been placed on the decision in the 
case of Gud>lappa v. Tirkappn (2). It 
is observed in that case (p. 193) : 

“ I’ho test therefore proposed whereby to do* 
tcrjiiioo whether it oii^ht to hnvc been matter 
of attack is this ; are tlie matters so dissimilar 
that their union mif/lit lead to confusion ? To 
mv miiul tlierc is in (his case hut one answer to 
that qnostio!) : that ahsolutolv no confusion 
wo'iil liavoarisou li id ihc pliintilT in tlio for* 
iijcrsuit pleided in the alicrn itive the title ho 
now sets un.” 

In that: case tlio plaintiffs in tlie pre* 
vious suit sued to recover possession of 
the lu'oporty as the surviving members 
of the joint family, and hi'ought the sub¬ 
sequent suit alleging that on the death 
of the widow of the former owner they 
became entitled to it as reversioners. It 
was hold that the ground of title by 
survivorship, though inconsistent with 
the right as reversioner, could have been 
conveniently joined in the previous suit 
so as not to leid to any confusion. 
There is however another principle laid 
down by the decided cases, viz., that 
where the introduction of a ground of 
attack in tlie ju’evious suit would have 
been incongruous to tho subject-matter 
of tho previous suit, it could not i )0 said 
that the matter ought to have been set 
up as a ground of attack in tiio previous 
suit. In Dola KJiel tji v. Bah/a Kaimn 
(3) it was bold that tlio suit was not 
liarrod as the two suits wore mutually 
inconsistent and if tho plaintiiT failed in 
proving tho mortgage, ho still had a 
nuraber of years witiiin which lie could 
have sued to got back tho property on 
payment of the consideration mentioned 
in the Satekhat. The principle underly¬ 
ing tho decision is that if the ground of 
attack in the second suit was so incon¬ 
gruous witli the ground of attack in tho 
previous suit that they could not be 
joined together conveniently as being 
mutually destructive of oach otlier, the 
jconstructivo principle of res judicata 
jwould not ai)ply, I may rofor in tliis 
fconnoxion to the remarks in the case of 
Konerrav v. Giirrav (4). In Kanhaij/a 
Let! V. A^ltrnf KJuin (5) it was hold that 
it is not obligatory on a party seeking to 

(■>) [1900] '25 Uom. ISOrrO Rom. L. U. 872. 

(9) A. 1. n. 19-22 Horn. ‘20=(U> I. C. 815=10 
Horn. 809. 

(1) [H-1] 0 Horn. 5S9. 

(5) A. [. K. 1 121 All. 955=78 1. C. 402=40 
.-Vll. ‘230. 


protect certain pioperty as wakf pro¬ 
perty from an impending sale to assert 
in the same suit any personal right 
thereto which he may afterwards find 
himself entitled in case the property 
in question is not found to be wakf 
property. It is immaterial whether 
he could have joined in the previ¬ 
ous suit an alternative claim for the 
protection of his personal sh-are. There 
was no obligation to join the two 
claims, and his omission to sot up the 
personal title in the previous suit would 
not bar tho decision of that matter in 
a subsequent suit. 

In Mafiilaviania v. Thiruvejujadani 
(6) it was lield that it would not be prac¬ 
ticable to join in one suit the different 
grounds only when the evidence in sup¬ 
port of the one ground would be destruc¬ 
tive of the other. The plaintiff in the 
previous suit sued on the ground that 
she was the exclusive owner of the pro¬ 
perty by purchase from Bhimappa 
Shiddappa. In the present case she 
bases her title as the heir of her mother 
and an exchange of the property from 
l^himappa in favour of herself and the 
two daughters. In the previous suit 
tho plaintiff sued by right of purchase 
treating the defendant as a trespasser 
and in the present suit plaintiff sues 
as a coshaver for tho moiety of thei 
property treating tho defendant as a| 
cosliarer. If tno plaintiff* had madej 
tho contention based in the present suitj 
as an alternative ground of attack in' 
tho previous suit, tho evidence which, 
would have been necessary to be led ini 
support of her present contention would^ 
havo been destructive of tho contention’ 
in tlie previous case that she became| 
the exclusive owner of tho property byi 
purchase from Bhimappa. In fact when 
the Subordinate Judge decided in favour 
of tlio plaintiff and allowed her half the 
sliare on tho ground that she was the 
heir of her mother and entitled to re¬ 
cover possession of half tho pi'Operty, 
tho decision was reversed on appeal on 
tho ground that she was not entitled 
to make a case inconsistent with the 
case made in tlie plaint. It would there-, 
fore ho clear that the plaintiff in the 
lu'ovious suit claimed an exclusive title 
to tlio whole of tho property by her| 
own purchase from Bhimappa, ShOj 
now relies upon her title to a half-shar e 
'‘((1) (1008) 31 Mad. 385. 
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in the land as the heir of her inother. 
jThe ground of the decision in Gudrlappa 
jv. Trikappa (2), that the plaintiff must 
jjoin all tlio grounds of attack in the 
Iprevious suit, is subject to this limi¬ 
tation that the grounds of attack must 
not be incongruous, and that the evi¬ 
dence to support one of the grounds ought 
not to be destructive of the other alter¬ 
native ground which could have been 
made in the previous suit. I think that 
in the present case, if the contention 
which is now raised by the plaintiff 
in the second suit had been made an 
alternative ground of attack in the pre¬ 
vious suit, the evidence that would 
have been led to support the present 
contention would have been destructive 
of^ her title based on the contention 
raised in the previous suit. In the cases 
which have been cited on behalf of the 
appellant it was held that the joinder 
of the inconsistent cases would not be 
inconvenient, and the facts of those 
cases show that the alternative claim 
was not incongruous or destructive of 
the case which was made in the pre¬ 
vious suit. In Mtiliammad liowther v. 
Abdul Rehman, Roiother (7) the joining 
together of the two claims, one under the 
purchase and other as heir, would have 
led to no confusion or embarrassment, 
for the^ defendant was treated as a tres¬ 
passer in both the suits, but in the pre¬ 
sent case the defendant was treated as 
a trespasser in the previous suit and is 
treated in the second suit as a cosharer 
and the suit is brought for the moiety 
of the property, and the title based on 
'purchase in the previous suit was des¬ 
tructive of the title of the mother from 
whom the plaintiff claimed a moiety as 
heir in the second suit. I think there- 
^re that the view taken by the lower 
Court, that the present suit is not barred 
by res judjcata by virtue of the decision 
in suit No. 136 of 1923, is correct, and 
this appeal must be dismissed with costs. 

oaker, J. I agree. It is not necessary 
or mo to add anything to the judgment 
oi my learned brother except that in 
this case the plaintiff in the former suit 
was suing to recover the whole of the 
property on the strength of an alleged 
purchase made by her, whereas now in 
the present suit she is suing for only 
half the property as the he ir of her 

A. 1 . R. 1923 Mad, 257=73 i. 0. 207-4(>‘ 
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mother, the other lialf going to her 
sister. There are a number of rulings 
on the question of Expl. I, S. 11 
of the Code, constructive res judicata, 
but as the Privy Council has laid down 
each case must be considered on its own 
facts. A very similar case arose before 
me about three weeks ago, but that case 
bad to be decided on its own facts, in 
which I came to a contrary conclusion: 
Anant Subrao v. Mahabaleshwar Guru- 
nath Bliat (8). In the present case there 
can be no doubt that it will be impos- ■ 
sible for the plaintiff to come to Court 
and say that she was the sole owner 
of the whole property by virtue of the 
purchase ( I omit the question of ex¬ 
change which is quite immaterial ) and 
then set up an alternative case that the 
property was purchased by her mother 
and that she was entitled to have a 
share in it along with her sister. Those 
two alternative cases would be mutually 
destructive, and the evidence in support 
of them would be contradictory. In 
these circumstances I think the present 
case is governed by those cases referred 
to in which the case is held not to be 
barred by constructive res judicata where 
the allegations are so inconsistent as to 
be destructive of each other, and I there¬ 
fore agree with the view of the lower 
appellate Court. 

_ i^-M./r.k. _ Appe^a I dis missed, 

(8) A. I. R. 1931 Bom. 114. 
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M.\dgavkar and Barlee, JJ. 

Janardan Trimbak Appellant. 

V. 

Dinhar Ilari Respondent. 

^ Second Appeal No. 62 of 1928, De¬ 
cided on 12th August 1930, against deoi- 
cision of Dist. Judge, Poona, in Appeal 
No. 132 of 1926. 

Limitation Act (1908), Arts. 131 and G2-- 
Claim to establish periodically recurring 
right falls under Art. 131, but claim for 
arrears of revenue falls under Art. 62 and 
not under Art. 131. 

Where a claim is expressly for arrears cf 
revenue and not for the establishment of a 
right Art. 62 and not Art. 131 applies. Art. 131 
applies in express terms to a suit to establish a 
periodically recurring right and not to recover 
sums due under such a right. A suit mav 
claim both the reliefs, but while the former 
claim falls under Art. 131, the latter claim 
falls under Art. G2 ; 15 Bom. 135 ; 22 Bom. 

669 Rel. on.; 34 All. 246 ; A. I. R 1S26 Paf' 
205, and 38Mad. 916, Ref. * ^ 

[P 190 0 2, P 191 C 1] 
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I\ V, Kane —for Appellant. ' 

V. D. Limaifc and P. V. Nijsure — icr 
3?e-4i>oncleids. 

Madgavkar. J.—The two questions 
in this appeal are. firstly, w'nether 
.\rt. I3L or Art. G2, Luu. Act, applies 
to tho plairitilT-re.-pondent's claim for 
irre-.'rs of !iis share; and, secondly, whe- 
1 h.er tho method of computation in ro- 
q.ird to these arreirs followed by the 
lower Courts is consistent with the de¬ 
cree between tho parlio? in their pre¬ 
vious litigation in apj^eal No. 211 of 
lOIO in tlie District Court of L'oona, and 
Apjieal No. do of I'US from that decree 
in this Court.- The plaintilT files cross- 
ohjections in respect of judi. 

])efendant 2, appellant, along with de¬ 
fendant 1, respondent, was inaiiidar of 
two villages, Pangri and Dhavdi. Their 
predccossor-in-title passed in 1813 a deed 
of gift in favour of the predocessor-in- 
titlo of the plaintilT-respondent. The 
latter filed a Suit No. 520 of 1909 in 
the SuborJinato Judge’s Court of Khed 
against the defendants for a declaration 
of his recurring riglit and for an injunc¬ 
tion to restrain the defendants from ob¬ 
structing the plaintilT in its enjoyment. 
The lower Courts went into the ques¬ 
tions and granted tlio plaintilT tho reliefs 
claimed. Tho f.'rosont suit was instituted 
in 1923 to recover tho arrears from 1908 
to tho d ito of the suit. The trial Court 
I lid down a certain method of calcula¬ 
tion of those arrears and hold that 
Art. 131 api)liod, so that tho claim for 
arrears for twelve years was in time, a 
view uphold in first appeal. Defendant 2 

ai>peaU, 

On the question of limitation, the 
lower Courts have proceeded on tho 
view of Chandavarkar, J., in Sakhararn 
llari V. [j ixmiprii/a Tiitha Stcaini (l). 
T\vo views in regard to the construction 
of this article prevailed. The one in 
La'Jniii Xarai/an v. Tut li/nmiss.i (2) 
and Pmidnanath Jiti w liar Dull Dirari 
(3) is that .Art. 131 applies only to suits 
for a declaration of a right such as, for 
instance, tlie fortner suit in the Suhordi- 
nato Judge’s Court of Khed between 
these parties, hut tliat it does not apply 
to the arrears claimable by reason of 
such riglits which miy fall under Art. 62 

(1) [1910] 3-1 Bom. 319=.) I. 0. 8o9. 

(•2) [1911] 31 All. 210=11 I. C. 505. 

(3) A. I. R. 1923 Pat. 205=91 I. C. 820=5 
I'at. 2-19. 


or some other article according to the 
circumstances of each case. The other 
view laid down by the Full Bench in 
/jamoriii of Calicut v. Achutha Menoii (4) 
derives perhaps a certain amount of sup¬ 
port from tiie judgment of Chandavar¬ 
kar, J., in Sakliara7U llari's case (l) to 
tho etfect that Art. 131 is not confined 
to suits for a declaration, but also applies 
to a suit to recover sinus due under a 
periodically recurring right. The judg¬ 
ment of Chandavarkar. J., is based on 
the previous decisions of this Court such 
as liaoji v. Bala (5) and Chamanlal v. 
Bapiibhai (6). The language cf these 
tvvo decisions however is more guarded 
tlian the language of Sakharaui Hari's 
case (l). Thus in Baoji v. 7ja/a (5) it 
was held that 

“ a suit by a cosharer to establish his title to 
a shire in an annual allowance received by the 
defendant from Government is one falling 
under Art. 131, and not, Art. Ill; Sch. 2, Lim. 
Act (15 of 1877), tho c laim for arrears of allow* 
auice fell under -Art. 02, ” 

a view followed in Cliamayilal v. Bapu- 
bhai (6). There are, undoubtedly, cer¬ 
tain''expressions in Sakhararn ilari's 
case (L) which go further than these 
decisions and make the article appli¬ 
cable, not according to the nature of the 
suit hut also according to tho defendants 
sued. Actually however on tho facts of 
the case in Sakhararn ilari's case (1) 
this latter question as to the defendants 
hardly arose. Art. 131 was applied ap¬ 
parently on the ground that tho suit 
was against a person originally liable 
to'pay and in which therefore the ques¬ 
tion cf the existence of that right also 
arose. Speaking for ourselves we prefer 
to follow tho current of decisions of this 
Court in 7^7o;i v. Bala (5) and Chanian- 
lal V. Bapiibhai (6). The language ofj 
Art. 131 is clear. That article applies 
in express terms to a suit “ to estahlishj 
a periodically recurring right ” not toj 
recover sums due under such a right and; 
limitation begins to rim from the datei 
when the plaintiff is first refused the] 
enjoyment of tho right. ” It is conceiv-! 
able that as in Ranji v. Bala (5) the suit 
may claim both the reliefs, and that 
while the claim to establisli a periodi-l 
oally recurring right falls under Art. 181, 
tho claim for arrears falls under Art. 62. 
In tlio present case tho claim is not for 


{A) [1911] 38 Mad. 916=23 I, C. 803 (F.B.). 

(5) 11899 15 Bom. 135. 

(6) [1897] 22 Bom. G39. 
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ithe establishment of a right as it was in 
the former sait in the Subordinate Court 

I 

■oi Kbed, but the claim is expressly for 
'arrears. The question whether the de¬ 
fendant was originally liable to pay the 
•cosharar is not in our opinion relevant. 
Here, for instance, the inamdar was a 
person origin illy liable to pay but for 
some years the plaintiff was paid his 
amount direct by the village ofucers. 
SubsevTuently, the defendants complained 
that the plaintiff drew more than his 
proper share and asked that the entire 
amount should be paid to them and they 
would be responsible for disbursing it to 
the plaintilf. That was done, and dur¬ 
ing the years prior to the suit the defen¬ 
dants inamdars had bean receiving the 
entire amount including the amount due 
to the plaintilf. On thase facts the suit 
in our opinion clearly falls not under 
Art. 131 hut under Art. 62. 

(The remaining judgment is not neces¬ 
sary for this report). 

b.v./r.k. Appeal allowed, 

A. I. R. 1931 Bombay 191 

Patkar and Baker, JJ. 

Govind Vithu Mali —Appellant. 

V. 

Vithal Laxman Deshpande — Respon¬ 
dent. 

Second Appeal No. 293 of 1928. De¬ 
cided on 19th August 1930, against deci¬ 
sion of Disb. Judge, Satara, in Appeal 
No. 502 of 1926. 

Bombay Land Revenue Code (1879), S. S3 
—Possession found many years before 1863 
—Statutory presumption can be raised. 

Where the fin3ing of both the lower Courts 
is that defendant’s ancestors wore in possession 
of the land many yeirs before 1853 when the 
Bombay Regulation IG of 18‘27 was applied to 
Satira District and when watan lauds were nob 
made inalienablo in Satara District, statutory 

under S. 83 can be raised : A.I.R. 
1923 p. C, 20o, Dist, ; .4. I. R. 1922 Bom. 192, 

[P 192 C 1] 

. G. N. TJiakor and Y. V. Bhanda rlcar — 
for Appellants. 

Y, M, Madhavni and M. V, Bliat — for 

Respondents. 

Patkar, J. This was a suit brought 
by the plaintiffs the owners of the watan . 
iand in suit to recover possession, or in 
the alternative for enhancement of rent. 

The learned Subordinate Judge held 
that the defendants had succeeded in 
tracing their tenure back to such a long 
period that the burden of showing the 
commencement of the tenure was shifted 


on to the plaintiffs, and that the plain¬ 
tiffs had not discharged the burden, and 
therefore raised the presumption under 
S. S3, Bombay Land Revenue Code, and 
dismissed the plamtilfs’ suit for posses¬ 
sion of the land and allosved thaenliance- 
raent as directed in the decree. 

On appeal by the plaintitfs, the learned 
District Judge expressed the opinion that 
in view of the fact that the defendants 
were in occupation of t!ie land as tenants 
before 1863, and the origin of the ten¬ 
ancy vras !o5t in antiquity, he would 
liave agreed with the view of the lower 
Court, but relying on the Privy Council 
ruling in the case of Madharrao War/iait 
V. Bagluinath I enKritesli (l), held that as 
the tenant could nob acquire title by ad¬ 


verse possession to a permanent tenancy 
against the watandar, no presumption 
could be raised under S. 83, Bombay 
Land Revenue Code, in respect of the 
watan lands. 


lb is urged on behalf of the appellants 
that the decision in Madhavrao's case (l) 
related to a permanent lease granted in 
1853 after Regn. 16 of 1827, ren¬ 
dering the watan land inalienable, came 
into force, but the regulation was ex¬ 
tended to Satara District in 1863 and 
therefore the decision in Madhavrao's 
case (l) would not preclude the statutory 
presumption being raised in regard to 
the appellants tenancy which existed 
long before 1863, It is further urged that 
the decision in Madhavrao's case (l) pro¬ 
ceeded on the ground that a permanent 
tenancy could nob be acquired by adverse 
possession and aid not affect the question 
of the statutory presumption of perma¬ 
nent tenancy being raised under S. 83, 
Bombay Land Revenue Code, and that in 
the case of Vishnu v. Titkaram (2), the 
statutory presumption under S. 83, Land 
Revenue Code, was raised in respect of 
watan land, and the decision in Madhav¬ 
rao's case (l) was followed only in res¬ 
pect of the right of fixity of rent claimed 
by adverse possession. 


It is nob necessary in the present case 
to go into the general question as to whe-l 
ther the presumption under S. 83 does or 
does not apply to watan lands, for Regn.' 
16 of 1827 was extended to Satara dIs' 
triefc in the year 1863, vide Bombay Act 


(1) A.I.R. 1923 P.C. 20.5=74 I.C. 3G2 
255=47 Bom. 798 (P.C.). 

(2) A.I.R. 1925 Bom. 375=87 1,0 
Bom. 526, 


=50 LA 
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,'5 of lsri3 ami Baj'V;/ v. Vj/inikatesh {Xj. 

■^n MafJJiavtao's c\ 6Q {l) Uio parna inenfc 
'le\sc was granle;! on l/illi March 1853, 
rftor the onactnienfc of the Bcmbay Kegn. 

10 of 1827, which did nob apply to the 
Satar.a Disfcriob till 18G3, and the finding 
of both the Courts is that the defendants’ 
ancestors were in possession of the land 
many years before 1863, when watan 
'lands were nob made inalienable in the 
Satara District. We think therefore that 
|the decision in Madhavrao v. Ragunath 
(l) dees not prevent the raising of the 
statutory presumption under S. 83, Bom¬ 
bay Land Revenue Code, in the Satara 
District. We would therefore reverse thp 
decree of the lower Court, and restore 
'that of the Subordinate Judge with costs 
of this Court and the lower appellate 
Court on res])ondonts 1 to 3. Cross-ob¬ 
jections dismissed with costs. 

Baker, J. —I agree. TIio facts of the 
present case are clearly distinguishable 
from those of MadJuivrno's case (l), 
which ])rocoedcd on the basis that the 
grant of permanent tenancy was subse- 
<iuent to the Regulation of 1827. Before 
the passing of Rogn 16 of 1827 a watan- 
dar could, apparently without the sanc¬ 
tion of the Government, assign or mort¬ 
gage his service watan lands and could 
grant a ])ermancnt lease of thorn. The 
elTect of Ss. 19 and 20 of that Rogulation 
was to ]U*ohihit in the interests of the 
state all such watandars from alienating 
in any way the service watan lands 
which they hold as watandars : vide 
Madhavrao Waitian v. Raghunalh Tc/t- 
kntesh (1). In the iirosont case which 
C01710S from Satara, the Rogulation of 
1827 did not ap])ly. It was only in 1863 
that tlio Regulations wore applied to 
Satara. The commencement of the ten¬ 
ancy in tlio present case was long jirior 
to that, and appears to have been even 
.prior to 1827. In these circumstances, 
at the time when this tenancy com¬ 
menced, there was no prohibition of alio- 
mation by a watandar. Therefore il/a- 
klhavrao's case (1) has no application. In 
those circumstances tlio presumption 
arising under S. 83, I^ombay Land Ro- 
venno Code, applies, and the view taken 
by the first Court is correct. 

It is not necessary to go into the 
general question whether there can be a 


(8) A.l.U. 1022 Bom. 192=62 1.0. 942=46 
Bom. 52. 
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permanent tenancy arising from the pre¬ 
sumption under S. 83 in watan land. 

I therefore agree in the order pro¬ 
posed. 

k.n./r.k. Decree reversed. 
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Madgavkar and Barlee, JJ. 

In re Narayan Janit Mahajan* 

Criminal Revn Appln. No. 227 of 1930, 
Decided on 22nd August 1930, from an 
order of Dist. Magistrate, East Khandesh. 

Criminal P. C. (1898), S. 197—Compulsion 
by police and mulki patil by abuse, intimi' 
dation and fores to subscribe to an associa¬ 
tion—Sanction of Government is not neces¬ 
sary for complaint. 

Abuse, intimidation and force caused by offi- 
COIR of ;i villipo for the purpose of collecting 
subscription for an association which is en¬ 
couraged by tho Govornment cannot be said to 
ho acts purporting or falling in tho discharge of 
their Ouiicial duties. 

W'liero a eoin{>laint under Ss. B23, 504 and 
506, 1 P. C. is fiicl against tho police and 
nuilki pitilsof a village for cotnpelling the 
<-oTnplainant agiinst his will to pyv a certain 
amount for the Taluka AgrienUural Association 
by moans of force, ahuso and intimi'Ltion, the 
sanction of tho Government under S. 197 is 
not necossarv: A.I II 1028 Boni. 352 (F’.R.) and 
A.l.R 1029 Rom. 375, Rfl. on. [P 193 C 1] 

S. R. Paritlekat —for Petitioner, 

P. R. Shingne—iox tho Crown. 

Madgavkar. J. —Tho (|uostion in this 
application is, whether tho complaint of 
tho petitioner against the police and tho 
mulki patils of Savdo under Ss. 323. 504 
and 506, I.P.C. cannot proceed without, 
the sanction of Government under S. 197, 
Criminal P. C., as tlio District Magistrate 
has held. 

Tho complaint was that the talati andj 
these two patils compelled tho petitioner 
against his will to pay a certain amount 
for the Taluka Agricultural Association, 
by moans of force, abuse, and intimida¬ 
tion, and it is argued for the petitioner 
that the case falls within the ruling ol 
this Court in Narayan v. Yeshnant (l)] 
and Emperor V. llanmant i'i), and sano-j 
tion was not necessary. It is contendedj 
for Govornment that it is Government 
which had asked tho police and revenue 
jiatils to enrol subscribers and recover 
the subscription for this association, and 
that the ordinary acts of abuse committed 
by them in recovering such a subscription 
are acts committed by them ‘'while acting 
or purporting to act in the discharge of 

(1) A.l.K. 1928 Bom. 352=52 Bom. 832 (F.B.) 

(2) A.l.R. 1929 Bom. 375=1929 Or. 0. 322. 
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their official duty” within the raeanin 
S. 197, Criminal P. C. 



We are unable to uphold the conten¬ 


tion for Government. I have indicated 


iny own view in the Full Bench judgment 
above, to v;hicli I was a party, at pp. 101-1 
and 1015. Assuming that Government 
desired to help this association, and that 
they asked the village othcers to encourage 
and to collect the subscriptions for them, 
it is not alleged that Government au¬ 
thorized abuse, intimidation, or force, 
towards such an object however laudable. 
Nor can we agree that because the village 
officers are asked to encourage the asso¬ 
ciation, therefore abuse, intimidation or 
force, or hurt, caused by them for the 
collection of the subscription are acts 
imrporting or falling in the discharge of 
their official duties. If officials cannot 
forget that they are officials, it does not 
follow that all acts are committed by 
them in the discharge of their official 
duties, however little they may have to 
do with the conscientious discharge of 
these duties. Speaking for myself, I 
should be reluctant to encourage an exten¬ 
sion of the official duties in the direction 
of abuse or assault or to encourage a notion 
that officials as such are above the law 
in respect of offences under Ss. 323, 504 
and 506, I.P C., any more than the police 
in the Full Bench case referred to above. 
The other argument for Government, I 
am constrained to say, betrays some con¬ 
fusion of thought. It may be that in the 
class of persons from which village officers 
are di'awn, certain abusive :terms are so 
common that they are not considered as 
serious abuse as might even be the case 
in a higher class, and that they might be 
considered by the Courts in certain cases 
to fall within the purview of S. 95, LP.C. 
That however is a different question which 
it will be open to the Magistrate to con- 

he tries the case. We are not 
called upon, at this stage, to express our 
opinion as to what acts, if any, the ac¬ 
cused are proved to have committed, or 
what legal offence if any such acts, if 
proved, might constitute. The single 
question which we have to decide is the 
question of sanction in respect of the 
petitioner’s complaint, in whole or in 
part, as against the accused talati and 
the patils. Confining ourselves to that 
point, on the authority of the Full Bench 
decision, the view of the District Magis¬ 
trate that sanction was necessary in the 
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case of the patils, is not, in our opinion 
correct in law, 

For tliese reasons. \yq make the Eule 
absolute, set aside the order of the Dis¬ 
trict MaListrate, and direct the trying 
Aiagjstrate to deal with the complaint 
against all the accused in accordance 
with the law. 

u’.M./r.k. Hale m.ide dhsolute. 
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Beaumo.nt, C. J. ais^d Madgavkar, j. 

Jalbhai Cursetji Drive? —Appellant. 

v. 

Jerlai Honnasji Falkhivala —Bespon- 
dent. 


Original Civil Jurisdiction Appeal 
No. 35 of. 1930 and Petition No. 97 of 
1929, Decided on 30th July 1930. 

(a) Guardians and Wards Act (1890), S. 47 

—Appeal—Court has inherent jurisdiction 
to hear appeal in matter of performance of 
Navajote ceremony-Lelters Patent (Bom¬ 
bay), Cl. 15. [P G ij 

The Court has inhereut jurisdiction to hear 

an appeal in matter regarding performance of 
Navajote ceremony affecting a ward of the 
Court apart from Cl. 1 - 5 . 

(b) Parsis—Navajote ceremony—Fs ther has 
right to perform it in preference to maternal 
grandmother. 


j-ne lainer ueing tne natural guardian, and 
not having been set aside, and being admittedly 
the-usual person to perforin the ceremony of 
Navajote, previous dissensions between him and 
the deceased mother of the child are not suffici¬ 
ent, even when coupled with the grandmoihei’s 
long guardianship de facto, to override his 
right to perform the ceremony which he 
desires, [P ^95 c l] 

Jamshed Kanga and Banaji —for 

Appellant. 


F.S, Talejjarhhan and Jhaveri—for 
Eespondent. 

Beaumont, C. J.— This appeal raises 
the question, whether the father of an 
infant, or the maternal grandmother, 
ought to be allowed to perform the 
Navajote or thread ceremony, according 
to the Zoroastrian faith, in respect oJ 
the infant who is a ward of Court and 


w'hose parents were Parsis. 

Now, the relevant facts are that the 
parents of the minor were married in 
1917, and the wife died in 1929. During 
the lifetime of the wife, the minor lived 
a great part of the time with the wife’s 
mother, who is the present repondent. 

After the death of the wife, the father 
of the minor i3resented a petition in the 
matter of the Guardians and Wards 
Act, 8 of 1890, and in the matter 
of the infant, in which he asked for 


101 Bombay Jaliuiai Cl’iiSETJI v. Jerbai PIormasji (Beauraont. C. J.) 1931 


directions as to the custody and main- 
tonanco of rho infant, and in Se[)toinl)er 
1020 a consent order was made under 
^vhichtho petition was adjourned sme 
die, the infant was to live for six montlis 
of the year with the father and six 
months of the year with her grand- 
miothcr, the resi)ondent; the party having 
the custody of I lie minor during the 
])eriod of six months was to maintain 
the minor, and tho father was to pay 
and hear tho school fees, and then there 
v.as to 1)9 liberty to ai)ply. 

Tlio grandmother, on 1st July 1030, 
took out this summons asking that she 
might i)crform tho Navajote or thread 
ceremony, and that tho jietitioner sliould 
pay tho costs of the summons. Tlie 
matter camo 'Ooforo Wadia J., in 
Chamher: . and. in tho first instance, 
on nth liilv, it appears from a note 
with tho I'lpors, ho gave directions that, 
narvdng rogird to the wishes ot ttio minor, 
and liaving regard to tiie fact that tho 
minor is reared hy her grandmother, the 
grandmother to ])orform tho Navajoto 
ceremony, that the principal considera¬ 
tion was tho welfare of tho minor and 
that it appeared that tho welfare of tho 

minor had lioon looked to bv tho old 

♦ 

lad V. 

Tho Icaniod Judge subsoRUontly gavo 
more detailed reasons for his judgrnont, 
and I think that what inlluenced liiin 
was his interview with tho minor. Tho 
minvor api)arontly expressed a desire tliat 
tho ceremony should ho i) 0 rforinod by her 
grandmot.hor. Tho learned tliidgo re¬ 
ferred to two letters from Parsi priests 
as to the right of tho father to perform 
this coromony, but says that ns they 
wore not annexed to an affidavit they 
wore not evidence. Tho learned Judge 
was misinformed as to that, boeanse the 
letters wore annexed and exhibited to an 
allidavit and tberoforo wore in ovidonco. 

Mr. Taloyarklian for the rospondonfc 
takes the i!oinf. first of all, that no 
;appoal lies in this matter having regard 
lo S. 17, (luardians and Wards Act, 
hut, in my opinion tho answer to 
tliat is that the order of AVadia, J., 
was not made under that Act at 
all, In my view tho Couri, apart from 
Cl. ir> of tho Tjotlors Patent, has inher¬ 
ent jurisdiction to hoar an appeal in a 
matter of this sort alYocting a ward of 
Court. Therefore I think an appeal lies. 

Tt is flion said tliat tliis is a matter of 


discretion and that tho Court of appeal 
should not interfere with the learned 
Judge’s discretion It is to be remem¬ 
bered, in the first instance, that this 
child is a ward of Court. Tho issue of 
petition asking for an order as to her 
custody and maintenance constitutes her 
a vvard of Court. That being ro, tho 
Court must always consider, as tho 
paramount (juostion, the interest of the 
minor. But, in the peculiar circum¬ 
stances of this case, I am unable to see 
that tlie interests of tho minor are in 
any way alTeoted. The nature of the 
Navajote ceremony has been explained to 
the Court and it would appear tbit the - 
ceremony is performed j ractically en¬ 
tirely by the priest. The desire of the 
father and tlie grandmother is to he 
allowed tho privilege of piying for the 
caremony, and, I suppesa. making ir- 
rangem^nts as to the d ito and place and 
so forth. But, so fir as tho wellare of 
tho minor is concerned, it seems to me 
that as long as tho coromony is per¬ 
formed, it will not matter to her by 
who n it is paid for or who arranges tho 
date and place of tho ceremony. 

The way tho ease is put on behalf of 
the father is this : He says that ho is 
tho natural guardian of tho child and 
that no order in these proceedings his 
deprived him of this natural guardian¬ 
ship. lie says tho right to perform this 
ceremony is a right, which would natur¬ 
ally fall to tho father, and that seems 
to bo so, because there are the two 
letters from the Tarsi priests saying 
that tho father would bo tho proper 
person to perform this ceremony, and in 
])ara 8 of tho rospondent’s aftidavit on 
this appeal, she does not really dispute 
that that would bo 'so. No doubt, oir- 
cumstanoos might occur, and ho disclosed 
in the evidence, which would justify tho 
tho Court in the interests of tho minor, 
depriving tho father of his right to per¬ 
form tho coromony ; but I have not been 
roforrod in this oaso to any ovidonoo 
suggesting that tho father is not a proper 
person to perform the ceremony. It is, 
of course, very unfortunate that tho 
li.arties did not adopt the suggestion 
of AAhidia, J. that the matter should 
bo sottlod hy both tho father and the 
grandmother sharing in arranging for 
this coromony. The parties however, 
not having come to terms, and this being 
a matter of sontimont between them, 
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they have pressed to have the strict 
Tights of tlie parties determined, and, in 
my view, the father is the person, who 
has the strict right to perform this 
ceremony, and there is nothing in the 
evidence to justify us in depriving him 
of this right. I should generally be slow 
to interfere with the exercise of the dis¬ 


cretion of the Judge relating to a ward, 
but in this case tho learned Judge did 
not, in my opinion, address his mind to 
the right point. Ho only considered the 
interests of the minor, which seem to 
■me not to be affected, and he did not 
<?onsider whether there was any case for 
depriving the father of his right. In my 
view the appellant is entitled to perform 
the ceremony, but I hope that he will 
arrange to let the grandmother attend 
and take such share as he considers 
proper. As the father does not ask for 
•costs, there will be no order as to costs. 

Madgavkar, J. —On the whole I 
agree. An appeal does not, in my opinion, 
lie under the Guardians and Wards 


Act, and I am doubtful if Wadia, J’s. 
judgment is a judgment within Cl. 15, 
Letters Patent, and appealable. But the 
■Court can, in its inherent jurisdiction 
and following the practice on the original 
side, consider the propriety of the order 
appealed against. 

On the merits of that order, the father 
being the natural guardian and not hav¬ 
ing been set aside, and being admittedly 
the usual person to perform the cere¬ 
mony, previous dissensions between him 
and the deceased mother of the child are 
nob, in my opinion, suflicient, even when 
coupled with the grandmother’s long 
guardianship de facto, to override his 
right to perform the ceremony which he 
desires. And as both the parties are 
lunwilling, even in the interests of the 
^child, to join hands, I agree with 

order proposed by my Lord the Chief 
Justice. 

Each party to bear his wn costs. 

K.N./R.K. Odre accordingly* 
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Full Bench 

Beaumont, C. J. and Patkar and 

Murphv, JJ. 

Emperor 

V, 

Janardan Kashinath Abhyankai —Ac¬ 
cused. 

Criminal Review No. 500 of 1930, 
Decided on 13th January 1931, against 
conviction and sentence j^assod by Presi¬ 
dency Magistrate, Fourth Court, Bombay. 

(a) Criminal P. C. (1898), Ss. 243 and 
244—Under S. 243 Court has discretion to 
accept or not accused’s plea of guilty—Court 
acccptini; plea but proceeding to hear evi- 
de nee—Evidence not proving charge—Court 
cannot go back on plea of guilty. 

Under S. 213, tbe Court has got discretion to 
accept the plea of guilty and convict the ac¬ 
cused, or not to accept it. In the latter cue, if 
he tikes evidence after proceeding with tho 
case, he jnust satisfy himself that tbe evidence 
which he hears justifies conviction or else he 
should record an order of acquittal. If ho 
hears evidence, and it does not prove the facts 
of the charge, it is not open to him to go back 
and accept the plea of guilty, and convict the 
accused. If tbe Court decides to accept tbe 
plea of guilty under S. *243 and convict, he may 
call evidence to acquaint himself with the facts 
to enable him to arrive at a proper conclusion 
as to the sentence to be passed. But that is a 
different matter. He is not there hearing evi¬ 
dence to show whether the accused was guilty 
or not : A. I. R. 1931 Bom. 129 and 132, Rff, 

[P 196 C 2] 

(b) Criminal P. C. (1898), S. 243—Taking 
of evidence before accepting or rejecting 
plea of guilty in itself does not preclude 
Court from convicting accused on that plea. 

Murphy, J .—Tho mere taking of some evi¬ 
dence before either .accepting or rejecting the 
plea of guilty in itself does not preclude a 
Magistrate from convicting on tbe plea, for it is 

often necessary to find out wlnt the facts are. 

Provided it is clear from the record, that there 
was a plea of guilty which has been acted on, 
the recording of some evidence would not have 
tbe effect of nullifying that plea. iP 198 G 1, 2] 

P. B* Shingne^H tbe Crown. 

S. Y. Ahhyanhar —for Accused, 

Beaumont, C. J. —This is an appli¬ 
cation in revision from a conviction by 
the Presidency Magistrate, Fourth Court. 
The accused was convicted under S. 17 
(1), Criminal Law Amendment Act 14 of 
1908, and sentenced to four months’ rigo¬ 
rous imprisonment. The facts of tho 
case shortly are that the accused was 
arrested at 7 a. m. on 15th October 1930, 
and was charged for being a member ol 
an unlawful association known as Sacya- 
graha Volunteers or Congress VolunteeiSr 
which was declared an unlawful asso¬ 
ciation by a notification in i;no Boncoay 
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Government Gazette dated 11th Octol>er 
1930. The accused pleaded guilty, but 
the learned Magistrate, having merely 
recorded that plea iiy the letters A. P. 
G. ’ which moan “accused pleads guilty.“ 
tiicn proceeded to hear evidence as to 
tlio facts giving rise to the charge, and 

in the result he says in his judgment ; 

" Tho accuFcd is found guilty and convicted 
;\n'l sonlcnccd to four months’ rigorous impri¬ 
sonment. ’* 

Now the reference was made to this 
Court because it was thought that the 
conviction in this case might nob ho in 
accordance with our decisions in Emperor 
V. Balkrishna IIirlekar {!) iind EmjJeror 
V. Shripad (9). Both tho decisions in 
question wore decisions relating to evi¬ 
dence. In tho one case wo dealt with 
the evidence necessary to prove notifica¬ 
tion in the Gazette of the declaration 
that the association is unlawful, and in 
the other case we dealt with the evi¬ 
dence necessary to prove membership of 
an unlawful association and we held that 
membership of an unlawful association 
was nob proved merely by showing that 
the accused was a member of that asso¬ 
ciation before it was declared unlaw¬ 
ful. The suggestion mado by the learned 
Government Pleader is that, whore you 
got a plea of guilty, it is not necessary to 
go into any (jUGstion of evidence, and 
therefore neither of our decisions, both 
of which, as I have said, dealt with evi¬ 
dence, is applicable. I am disposed to 
agree that there would be no answer to 
that it tho accused had pleaded guilty 
and the plea of guilty had boon accepted, 
hut in deciding this case, in which the 
Magistrate hoard evidence and merely 
recorded tho plea of guilty, one has to 
consider tho provisions of tho Criminal 
Procedure Code. This being a summons 
case tho relevant provisions are contained 
in S. 212 and the following sections. 
8. 212 provides that when tho accused 
is brought before tho Magistrate tho 
particulars of tho olTenco of which ho is 
accused shall be stated to him and ho 
shall be askod if ho has any cause why 
he should not he convicted, but it sliall 
not ho necessary to frame a formal 
charge. Then S. 213 provides that if 
tho accused admits that ho has committed 
tho otTonce of which lie is accused, his 
admission sluill he recorded as nearly as 

(1) A. I. H. Horn. l:i2=l<AU Cr. 0. PSO. 

G) A. 1. R. 1931 Rom. P29=19:U Cr. 0. 

177=130 1. C. 27. 


possible in the words used by him and 
if he shows no sufficient cause why he 
sliould not be convicted the Magistrate 
may convict him accordingly. It seemS| 
to me clear that under that section thoj 
Magistrate has a discretion. He mayi 
accept the plea of guilty and convict,[ 
and if ho does then, having regard to 
S. -112, the accused has no right of appeal^ 
except as to the extent or legality of the^ 
sentence. But, if the Magistrate does 
nob accept the plea, then one has to look 
at tho following sections to see the course; 
open to him. S, 214 provides that if thd 
Magistrate does not convict tho accused 
under the preceding section the Magis¬ 
trate shall proceed to hear tho complaint 
and take all such evidence as may be 
produced in support of the prosecution 
and hear the accused. Then, under S. 245, 
if the Magistrate upon taking the evi¬ 
dence referred to in S. 244, linds the ac¬ 
cused not guilty he shall record an order 
of acquittal ; but where the Magistrate 
finds the accused guilty he shall pass 
sentence upon him according to law. 
Now it seems to me that if the Magis¬ 
trate exercises his discretion under S. 243, 
by not accepting the plea of guilty and 
proceeds to hear evidence, he must then 
satisfy himself that tho evidence which 
ho hears justifies a conviction. If he 
hears evidence and tho evidence does not 
prove tho facts of the charge, it seems 
to mo that it is not open to him to go 
back and say : 

“ Well, allbough tho charge is not proved, 
novortholess 1 am now going to accept the plea 
of guilty under S. 213, and sentence the accused 
on that. ” 

No doubt, if the Magistrate decides to; 
accept the plea of guilty under S. 243, 
and convict, ho may call evidence for the 
purpose of acquainting himself with the 
facts so as to enable him to arrive at a 
proper conclusion as to the sentence to be 
passed. But that is a different matter ;* 
ho is not there hearing evidence in order 
to show whether tho accused was guilty 
or not. In tho present case the Magis¬ 
trate has not told us why he heard evi¬ 
dence : ho has not said that he accepts 
tho plea of guilty or that ho does not 
accept it. We have to arrive at a conclu¬ 
sion as to what ho intended from the civ- 
cumstances of the case, and, having regard 
to tho fact that he proceeded to hear tho 
ovidenco, not directed to the sentenco to 
ho passed, but directed to proving th(^ 
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facts alleged in the charge, I have no 
doubt that he intended to exercise his 
discretion under S. 243 by not accepting 
the plea of guilty. I think he probably 
desired to act with the utmost fairness 
towards the accuse 1 by seeing that the 
charge was proved, and he did satisfy 
himself that the evidence was suflicient. 
But he did not anticipate the subsequent 
•decisions of this Court which show that 
the evidence in point of law was not 
enough to justify a conviction. That 
being so I think the plea of guilty does 
not really affect the question inasmuch 
as it was not accepted by the learned 
Magistrate, and that therefore the con¬ 
viction must be set aside. 

I may say there are two additional 
grounds in this particular case why the 
conviction should be set aside. The first 
is that in the charge framed against the 
accused the date and number of the 
Gazette containing the notification of 
illegality of the association are incor¬ 
rectly given, and the other is that the 
Magistrate does not appear to have 
examined the accused under S. 342 
which, I think, he ought to have done 
after hearing evidence. Our decision in 
this case is likely to govern many others, 
so I prefer to base my judgment on the 
broad ground of principle, viz. that the 
Magistrate not having accepted the plea 
of guilty and having heard evidence was 
bound to satisfy himself that the evidence 
justified a conviction, and that in fact in 
this case the evidence did not justify a 
conviction having regard to our two 
previous decisions. The conviction 
should therefore be set aside and the 
accused should be set at liberty. 

Patkar, J. —The case is governed by 
the procedure relating to summons 
cases, and under S. 243, Criminal P. C., 
if the accused admits that he has com¬ 
mitted the offence of which he is accused, 
the admission shall be recorded as nearly 
as possible in the words used by him, 
and if he shows no sufficient cause why 
he should not be convicted the Magis¬ 
trate may convict him accordingly. The 
words may convict;’' have been substi¬ 
tuted for the words “shall convict” by 
the amending Act 18 of 1923. The sec¬ 
tion therefore invests the Magistrate 
with a discretion to convict the accused 
on his plea of guilty. In recording the 
plea of guilty it is necessary for the 
Magistrate to be satisfied that the plea 


was properly made, after the nature of 
offence was explained and understood by 
the accused, so as to amount to a con¬ 
fession of guilt. In the present case the 
admission o£ tiie accused has not been 
taken in the words used by him as re¬ 
quired by S. 243. The difficulty in 
accepting the plea of guilty in this case is 
enhanced by the fact that the date and. 
the number of the Government notifica¬ 
tion declaring the illegality of the asso¬ 
ciation is different from the date and 
number of the notification under which 
the accused is convicted. 

The learned Magistrate appears to 
have proceeded, not under S. 243, but 
under S. 244, and has taken evidence in 
the case with reference to the commis¬ 
sion of the offence, and not merely with 
a view to determine the adequacy of 
sentence. Where a Magistrate does not 
act under S, 243 and proceeds under 
S. 244 to hear the complainant and take 
all the evidence in support of the prose¬ 
cution, it is incumbent upon the Magis¬ 


trate to see whether the evidence is suffi¬ 
cient to justify a conviction. If the 
accused makes an admission of guilt and 
the plea recorded is not accepted, and 
the Magistrate after taking evidence in 
the case finds that no offence is disclosed, 
it would be his duty to acquit the accused, 
notwithstanding the plea of guilty. The 
record'therefore of the plea of guilty at 
the initial stage of the case is not con¬ 
clusive unless the Magistrate is prepared 
to convict the accused on that plea of 
guilty. In the present case the Magis¬ 
trate has exercised his discretion not to 
convict the accused on his plea of guilty 
under S. 243 and has proceeded under 
S. 244. It was therefore incumbent on 
the^Magistrate, after taking the evidence, 
to *hear the accused” under S. 244 and 
examine him under S. 245, and it has 
been held by this Court that those words 
include an examination under S. 342 
even in a summons case ; see Emperor 
V, Fernandez (3). The accused has not 
been examined after the evidence has 
been recorded. The point assumes im¬ 
portance in this case by reason of the 


fact that the date of the Government 
notification declaring the illegalty of the 
association is lOth October in the parti¬ 
culars of the charge, whereas the evidence 
on which the conviction is based refers 


(3) A. I. R. 1921 Bom. 374=59 I. C. 
Cr. L. J. 17=45 Bom. G72. 


129=22 
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to tlio Government Notification of 14th 

Octoi er and tlio accused was arrested at 

* 

7 a.in. on loth October. 

J think' therefore that, after the plea 
has not been accepted by the Magistrate, 
the (piestion to be determined is wliether 
tl )0 evidence on the record is sntficienb 
for a conviction. It is not contended 
that the evidence on the record is snlli- 
cient for tbo conviction. The only argu- 
iiiont on behalf of the Crown is that 
there is a plea of guilty and the result 
of Mie plea of guilty is that under S. 412 
the accused is precluded from (piestioning 
the legality of his conviction. S. 412 
applies where an accused person has 
pleaded guilty and has been convicted on 
such plea. I think therefore that the 
pi a of guilty not having boon ac¬ 
cepted Ijy the Magistrate in tliis case, 
and the Magistrate having elected to 
proceed under R. 214, the question for 
consideration is wliother the evidence on 
the record is sulficient for the conviction. 
In my opinion the evidence is not siitVi- 
cienfc to sustain the conviction, and I 
therefore agree with my Lord, the Chief 
Juslico with tlio order proj^osed. 

Murphy, J. —Tlio only poiat involved 
in this aj>})lication is tlio elTect of tlio 
plea of guilty wliich has boon recorded 
in this ease under S. ‘2td, Criminal P. C, 
There is no doubt that under tliat section 
the Magistrate bad a discretion to accept 
or reioet tlio plea of guilty, and in tlio 
former ciso need liavo taken no evidence. 
He, as a matter of fact, examined a 
police clVicer and exhibited a copy of the 
Govern.noiit Gazette containing tlio noti¬ 
fication ot t.ho illegality of the associa¬ 
tion in question and ho then recorded 
the conxiclion. The provisions of R. 2ld 
are, tint if tiia accused admits that lie 
has committed the (dVence of which lie is 


we do not know whether the Magistrate, 
really meant to convict on the plea or 
not. He does not specifically say, whe-j 
ho has taken the evidence because hO' 
does not accept the plea, or for any other 
reason. My opinion on the point is that,[ 
provided it is clear from the record thatj 
there was a plea of guilty which haS| 
been acted on, the more fact of recording! 
some evidence would not have the effeetj 
of nullifying that plea. But, in the pre¬ 
sent case, we do not know what r"aUy 
hai)pened. and there are other grounds 
also for setting aside the learned Magis¬ 
trate’s order convicting the accused, I 
agree with the order proposed by the 
Hon hie Chief Justice. 

B.v./lh K* Conviciion and sentence 

quashed. 
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BKAUMONT. C. J. AND MUUPUV, J. 

Natvarlal Nagindas —Aooused. 

v. 

E’m/vro/—Opposite Party. 

Criminal Ref. No. 71 of 1930, Decided 
on IGth December 1930, made by Dist. 
Magistrate, Surat. 

Criminal P. C. (1898), S. 29-B—Magistrate 

before whom offender under fifteen is 
brought has discretion to deal under ordinary 
provisions of the Code. 

The wonls “ may ho trio.l ” aro permissive. 
No doubt tho word “ m ly "is someiimes cou- 
ptrued as " shall " hut obviously its prima 
fuho elfocl is mcroly permissive and not 
oUli;;atoi v. Under S. ''lO-Ua M;q;istrato other 
tlmn one of these particularly referred to iu 
the sect ion, before whom an otlonder under the 
ago of fidoen years is brought, is intended to 
have a diseretiou. Be may dcil witli the 
matter under the ordinary provisions of the 
Code or ho m.w direct that the accused be dealt 
with under s' 'dP-lt, that is to s w, be tried by 
one uf the Migistrates specially emponoroti 
under the so'dion. [B b. 1] 

11. r. D/v ft’a — ioY Accused 1. 


accuso-l, his admission shall ho rocordoil 
as neuly as possildo in the words used 
by him, and if ho shows no sulViciont 
causo wliy ho should nof ho oonvictod, 
the Magistrafo may convict him accord¬ 
ingly, Tho admission “in tho words 


used by tho acctisod” has not boon ro- 
oorded in the prosont caso, and tho pre¬ 


sumption is that ho said: 'j plead guilty 
;t do not Miink that tho more taking 
|soino evidenco, hoforo oilhor accepting < 
rojocting the j)lea of guilty, in Itsc 
precludes a Magist rate from convicting ( 
f Ite pli'.'i, lor it is often necessary first 
find out wliat the facts are. In this ca 


l\ 7h Shiugne— for tho Crown. 

Beaumont, C. J.— This is a reference^ 
to us by tho District ^lagistrate, Rurat. 
The two aecusod in this case who \ver& 
alleged to ho under the age of fifteen 
years wore convicted of theft under 
R. 379. I. P. C., by tho First Class 
^lagistrato of Chorasi. Tho learn^l 
^lagistrato, acting under S. 5G3, Cri¬ 
minal P. C., released the accused on their 
entering into a bond of Rs. 50 to be of 
good behaviour for two months. The- 
Magistrate has referred the case to us 
saying that tho learned Magistrate who 
tried the case had no jurisdiction to do 
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so because he is not one of those specially 
empowered under S. 29-B, Criminal P C. 

Section 29-B, Criminal P.G., lays down 
that any oti’ence, other than one punish¬ 
able with death or transportation for 
life, cornmitted by any person who at the 
date when he appears or is brought be¬ 
fore the Court is under the age of fifteen 
years may be tried by the class of Magis¬ 
trates therein referred to including a 
Magistrate specially empowered by the 
Local Government to exercise the powers 
conferred by S. 8 (1), Reformatory Schools 
Act of ^ 1897. It seams to me that the 
words may bo tried are permissive. 
No doubt the word “ may ” is sometimes 
construed as ‘"shall "but obviously its 
prima facie affect is merely permissive 
and not obligatory. It seoms to me that 
under S. 29-E, Criminal P. C., a Magis¬ 
trate other than one of those particularly 
referred to in the section before whom 
an offender under the age of fifteen years 
is brought was intended to have a dis- 
joretion. He may deal with the matter 
under the ordinary provisions of the Code 
or he may direct that the accused be 
dealt with under S. 29-B, Criminal P. C., 
that^ is to say, be tried by one of the 
Magistrates specially empowered under 
the section. But, in my view, he is not 
bound to deal wibli the case in that way. 
I think this reference was therefore un¬ 
necessary (though it was proper to raise 
the point) and no order need be made 
upon it. 

Murphy, J.— I agree. 

K.N./ii.K. Order ayeordinrjly. 
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Beaumont, C. J. and MuuPHy, J. 

Ncirsinha Narayan Ckaiidur —Ac¬ 
cused. 

v. 

Erttperor —Opposite Party. 

Criminal Ref. No. 136 of 1930, Decided 
on 2ist January 1931, made by Sess. 
"^^0, Dharwar. 

^*'*'**>001 La'V Amendment Act (14 of 
S. 17 (1)—Abetment of summons case 
offence is summons case—Penal Code 

H7—Criminal P. C., S. 4 (w). 

Wbero the Court is doiliog with a charge o£ 
abetment of a s^josific oSoacc which offence is 
a suniQiona case, then the abetment is also a 
summons case. An offence under S. 117, of 
Penal Code and S. 17 (1), Criminnl Law Amend¬ 
ment Act, can therefore be tried as a summons 
case. lP 199 C 2] 

P. B, Shingne —for the Crown. 


Beaumont, C. J. —This is a referenco 
by the Sessions Judge of Dharwar who 
invites ns to set aside the conviction of 
the accused on the ground that the trial 
was illegal inasmuch as the case was 
dealt with as a summons case whereas, 
in the view of the learned Sessions Judge, 
it should 'have been dealt with as a 
warrant case. The accused was convic¬ 
ted under S. 117, I. P. C , and S. 17 (1) 
Criminal Law Amendment Act 14 of 
1908, the offence being that he was a 
memher of unlawful associations, viz. 
the Congress Committee and Seva Dal 
at Hubli, and as such member spoke at 
a meeting convened under the auspices 
of the said associations on 30th Novem¬ 
ber 1930, exhorting the audience number¬ 
ing more than ten to break the census 
laws, CL (c), S. 10, Act 10 of 1929. 
The associations in question had been 
declared unlawful on 10th November 
1930, 30 that there is no question that 
the accused commitbed an act of member¬ 
ship after the declaration of illegality. 

With regard to the point referred to 
us by the learned Sessions Judge, under 
the definition of a warrant case in S. 4, 
sub-S. (w), Criminal P. C., a “warrant 
case'’ means a case relating to an offence 
punishable with death, transportation 
or imprisonment for a term exceeding 
six months; and a summons case” 
means a case relating to an offence and 
not being a warrant case. Under S. 117, 
I. P. C., the offence of abetment is 
punishable with a maximum penalty of 
three years. Under S. 17 (l), Criminal 
Law Amendment Act 11 of 1908, the 
offence charged is punishable with im¬ 
prisonment for a term not exceeding 
six months or fine. Under Sch. 2, 
Criminal P. C., in cases under S. 117, 
I. P. C., arrests may be made without 
warrant if the arrest for the offence 
abetted may be made without warrant 
but not otherwise, and the case may be 
dealt with as a v/arrant or as a summons 
case according as a warrant or a sum 
mons may issue for the offence abetted. 
It seems to me that, reading these pro¬ 
visions of the schedule to the Code with 
the definitions to which I have referred 
it comes to this, that if you are dealing! 
with a charge of abetment of a specific! 
offence, which offence is a summons case,| 
then the abetment is also a summons 
case. The question whether in such a 
case a greater penalty than six monthsi 
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imi'i'i.-oninenfc under S. 117, I. P. C., could 
be itni'o^ed does not arise in this case, 
because the sentence passed under S. 117 
was six months' rigorous imprisonment 
which was the sime sentence as that 
] assed under S. L7 (l), Criminal Law 
Amendment Act, both sentences to run 
concurrently, tn my view the case was 
proi>orly tric'l as a summons case, there 
was no illegality, and we therefore malce 
no order on the reference. 

Murphy, J.—T agree that there is no 
illegality in the conviction and sentence 
and that no order should be made. 

R.M./lMb Order accordinghf. 
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Bkatmont, C. J. and Murphy, T. 

C 70 )ujuhai Uamdas Khemji — Accused. 

V. 

Kmpernr — Opposite Party. 

Criminal Koviow No. 178 of 1930, 
Decided on 17th December 1930, against 
convictions and sentences passed by 
Chief Presidency Magistrate, Bombay. 

Criminal Law Amendment Act (14 of 
1908), S. 17(1) —Sufficient connexion bet¬ 
ween acts of accused and operations of un* 
lawful association, to justify inference of 
assistance in its operations, must be estab¬ 
lished. 

'i’ho (jucstion wliolbcr pirticular acts amount 
to assistiii” tlio oporatiojis of an unlawful associ¬ 
ation witliin the moining of S. 17 (1) must 
alwavs be one of fact to bo determined in tho 
circiunstanccs of each case. Tlicro must bo 
sutlicient connexion between tho acts of tho ac¬ 
cused and tho operations of the unlawful associ¬ 
ation to enable the Court to infer an intention 
to assist in those operations. Tho more cxistcnco 
of a common aim between tho person accused 
and tho unlawful association is not enough to 
involve assistance. [ 1 ‘ 200 C 2] 

W here it is amongst tho regular activities of 
an unlawful association to engage in picketing 
cloth shops in order to persuade people not to buy 
foreign clotli and tbo methods of picketing em¬ 
ployed hy tlic association arc similar to those 
employed by tbo accusocl, there is sutheient con¬ 
nexion between their acts and tho operations of 
iiio unlawful association to justify an inferenco 
that thov were assisting and intended to assist 
in its operations, and an olfence under S. 17 (1) 
>s committed. [p 200 C 2 ; P 201 C 1] 

77. C. Coyajee, Vasudeva and /\ 
A. Dhruia ~ iov Accused. 

Sir Jnmshed Kauija. P. B. Siiingue aud 
A Kirl-C’Sinith —[or (ho Crown. 


Beaumont, C. J.—This is an aj 
cation in revision made by a third pi 
on behalf of two ladies who wore con 
tod of an oCfonco under 8. 17(l), Grim 

Law Amendment Act of PJOs/and s 


tencad to four months’ simple imprison- 
inont and a 6ne cf R-s. 100. 

The accused were charged wibli what 
is usually called picketing. They were 
stationed in front of a cloth shop,, which 
sold foreign cloth, and they wore en¬ 
deavouring to i)or3uade people not to 
enter the shop and Inty foreign cloth. 
They were not charged under what is 
called tho Picketing Ordinance, but, as I 
liavo said, they were charged under 
S. 17 (l), Criminal Law Amendment Act, 
witii assisting the operations of an un¬ 
lawful association. ^ 

Tho question whether particular acts' 
amount to assisting tho op(3rations of an 
unlawful association within the meaning, 
of the section must always bo one of fact; 
to be determined in the circumstances ofj 
each case. There must, I think, bo some 
limitation upon the generality of the 
words. It may be that an unlawful as¬ 
sociation includes amongst its operations 
provisions of a perfectly harmless and 
even beneficent character, for instance, 
the restriction of tho sale of intoxicating 
liquor, and it would be, I think, impos¬ 
sible to hold that because the suppression 
or restriction of tho sale of intoxicating 
liquors was one of the objects of an un¬ 
lawful association, therefore everybody 
engaged in advocating temperance was 
assisting these operations, and hence 
committing an olTonce under S. 17 (l) of 
the Act. 

I think that the true limitation to b 0 | 
placed upon tho section is really thi3,| 
that there must bo suoh a connexion bet-^ 
woen the acts of tho accused and the' 
operations of tho unlawful association 
that an intention to assist the operations', 
of such association may be properly in-i 
ferred. It is not necess.ary that the 
accused should be members of the un¬ 
lawful association, or that they should 
ho acting in co-operation with it or under 
its orders, or anything of that sort. But.i 
I think, as I have said, there must be aj 
sulViciont connexion between their aotsj 
and tho operations of the assooiation to 
enable the Court to infer an intention to 
assist in those operations. Tho mere| 
oxistenoo of a common aim between thej 
person accused and tlio unlawful assooi-| 
ation is not enough to involve assistance.^ 
Now, in this case, tho accused did not 
take part in tho prooeodings ; moreover, 
wo have not got anything liko a full 
record of the ovidonoo, booauso under 
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S. 362 (4), Criminal P. C., the Chief 
Presidency Magistrate was not bound to 
make a record of the evidence, and, I 
think, we must assume that the facts 
stated in the learned Magistrate’s judg¬ 
ment were properly proved. The accused 
do not appear even in this Court, and 
therefore it was impossible for the advo¬ 
cate who appeared on behalf of the per¬ 
son applying in revision to tell us what 
happened in the lower Court. 

From the judgment of the learned 
Magistrate it appears that it is amongst 
the regular activities of the War Council, 
which is an unlawful association, to en¬ 
gage in picketing cloth shops in order to 
persuade people not to buy foreign cloth, 
and that the methods of picketing em¬ 
ployed by the War Council were similar 
bo those employed in this case by the 
accused. In those circumstances I think 
that the learned Magistrate was justified 
in assuming that the accused were in fact 
assisting the operations of the unlawful 
association, although there was, I agree, 
no evidence that they were, in fact, 
acting under the directions of the associ¬ 
ation. I think there was, in this case, a 
sufficient connexion between their acts 
and the operations of the unlawful as¬ 
sociation to justify an inference that they 
were assisting, and intending to assist, in 

its operations. 

I think therefore that the conviction 
■was justified and that the application 
must be refused. 

Murphy, J .—The two women con¬ 
cerned in this revision application have 
been convicted under S. 17 (l), Act 14 
of 1908, the grounds of the conviction 
being that on 18th November last they 
assisted the operations of the Bombay 
Provincial Congress Committee or War 
Council, an association which has been 
notified as unlawful, by picketing some 
cloth shops in the Mangaldas Market 
with a view to preventing the sale of 
foreign cloth. The case was tried sum- 
naarily and the evidence has not been 
recorded, as it was not necessary to do 
this under the Code, and the facts must 

be gathered from the Magistrate’s judg¬ 
ment, 

^ It appears that there were three female 
pickets stationed at these shops. They 
were observed doing this picketing at 
9-30 a. m. and again at 10-30 a. m.,They 
Were next seen to accost a customer, on 
which the policemen went up to them. 


One of the bh ree escaped into a shop whose 
owner closed his door, and the remaining 
two were arrested. The learned Magis¬ 
trate lias found that the picketing of 
shops in this manner is one of the main 
activities of the War Council to enforce 
its views as to the sale of foreign cloth 
by this form of coercion, and that by 
this action tlie two. women in question 
were assisting its unlawful operations 
and were therefore guilty of an offence 
under the Act. 

There is no direct evidence to show 
that the pickets were acting under the 
orders of the War Council or were other¬ 
wise connected with it. The argument 
has consequently been that the convicted 
women could not have been within the 
section, for anyone may hold the opinion 
that indigenous goods only should be 
bought, and the sale of imported ones 
prevented even by resorting to picketing, 
and may act accordingly without consci¬ 
ously assisting an unlawful association 
thereby, though in fact such action may 
afford it indirect assistance, and we have 
had several examples of such a possi¬ 
bility pressed on our attention. It is of 
course possible that a person intent, only 
on his private concerns may so assist an 
unlawful association in its operations, 
but it is really a question of fact. Where 
such action coincides with the scheme 
adopted by the unlawful association itself 
for its operations, the natural inference 
is that the asssisbanca was nob fortuitous 
but designed, for we have a similarity of 
time, method and object all pointing to 
that end. As the current fashion is in 
such cases, the persons concerned refused 
to plead and said they did not wish to 
participate in the proceedings, describing 
themselves as Desh Sevikas, or servants 
of the country. 

I think that in the circumstances we 
can only conclude that they were delibe¬ 
rately assisting the operations of the 
War Council and have therefore been 
rightly convicted. 

p Af /R K Convictions uphold. 
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A. I. R 193L Bombay 202 

Beaumont. C. J., and MuianiY. -I. 

M. S. Adliiknn — Accused. 

^ • 

« • 

Kmprrof" 

Criininil l^ovn. Applns. Nos. 411, 

4 10, and lo7 of 1030, Decided on ITtli 
Doceiiiber 1930, against convictions and 
sentences passed by Cliiof Bresidoncy 
Magistrate, I^oinbay. 

(a) Criminal Law Amendment Act (1008), 
S. 17 (1)—Assisting unlawful association. 

An iiRsooi It ion cm lie 1 “Akhil lUiaral Pribhat 
Feri San^Ii” w is dccl irnd unlawful and itsiill 
conti iiiic l lo function. A Prabhat Fcri [>rocos* 
Rion w IS t ikon out siii^iu^ j>oliiical songs. 

Held: that tho persons taking pirt in such a 
procession could he rightly said lo assist tho 
0 [ter itioiis of tho said unlawful association, 
whoso ol)jecL was to control pioccssions of a 
political char ictcr and they wore rightly con* 
victed nnUor S. 17 (l). 

(b) Criminal Trial—Sentence, P 02 C 2] 

Where fho acC'sod do not fully apprcei-lo 

lliat they arc coimnitting a hroich. of tlio law 
their sentoncos should not ho severe. [P 202 C 2] 

Cr. N. 'i'hakor with fl. D. Thakor —for 
.■\ccuscd. 

1\ li. ShiiKjnc^iov tho Crown, 

Beaumont, C. J. —Those aro applica¬ 
tions in revision in which eight accused 
wore convicted of an ol't’onco under S. 
17 (l), Criminal Law .\mondinont Act of 
190S. 

The accused do not dispute that thoy 
were niomhcrs of a procession which 
was jiroceoding along a slroet in Bom¬ 
bay on Ltith Octol.cr. Tlieir caso is that 
tho procession was of a religious cliarac- 
tor and not of a political character. 

The way tho case is put against thorn 
is th U. by a notilication in the Oilioial 
Ga/etto the :\khil liharat Prahhat lA'ri 
Sangh was declared an unlawful associa¬ 
tion and that oim t)f it> ohjjct.s as, tar as 
[ know its only oliject. was to control 
procossioMs of a j'olitical oharadar 
which took place in tho early mornings 
and that tho procession of which (ho ac¬ 
cused wore moiiiliur'; was in fact of a 
political cliaractor and that thorofuvo the 
persons taking part in it werti assistin.; 
the 0[)orations of tho unlawful associa¬ 
tion, tho .\khil .Bharat Prahhat Pori 
S:ingh, and Ihtis committing an olTonco 
under tho said soot ion. 

Tt is proved tliat tho procession of 
which Iho accused w'oro niomhors wms 
carrying a national Hag and symhals 
and that at tho time of arrest tho 
inon)i)ors of tho procos-^ion wore sinnin*^ 
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the first lino of a song which ^^is Ex, C. 
Tho first lino of tho song is “the sun of 
liberty has arisen on the horizon." There 
is nothing in that lino to which excep¬ 
tion can bo taken but I tliink we 
must assume tliat tlio procession in¬ 
tended to coinjilete tho song. The rest 
of the song is in terms a hymn of praise 
to the sun, hut it soems to me to have 
political references of an allegorical 
character for instance; Tho redness of 
revolution is appearing on tlie lotus like 
face of tho East", and it refers to ‘‘the 
lu’anks of tho demons" wliich tho learned 
Chief Presidency Magistrate thinks has 
reference to tho rule of the British, 
though 1 am not sure that the rule of 
tho British in India, wliatevor views one 
luay hold about it ,can fairly he described 
as a ‘ prank”. I think however that 
anybody reading tho song cannot fail to 
SCO that it has an allegorical meaning 
and appears to favour revolution though 
it does not advocate any partioulir acts 
of a revolutionary character. 

1 think that tho accused's contention 
that tito procession was of a religious 
character is not borne out by the evi-: 
donee and that they come within our 
ruling in Gamjuhai \\ Emperor (l) and; 
that their conduct in taking part in this 
procession is sulliciontly connected with; 
the activities of the Akliil Bharat 
Prahiiat I'ori Sangh to justify the 
learned Magistrate in having drawn an 
inference that thoy were in fact intend¬ 
ing to assist in tho operations of that- 
associat ion. There is ^ome evidence that 
tho association WMS continuing to func 
tion after it had boon leclared unlawful. 

I thinl: that tlio convictions wmro justi¬ 
fied luit 1 think tliat tho sontoncesj 
pa—od erred somewhit on tlie side of 
severity liccanso I am not siMsfied that 
Ih.cso acGuso'.l roilly appreciated fully 
(hat tiioy were committing a breach ofj 
the law. I tike tint into account and! 
as Mioy liavo alroidy boon imprisoned 
fir nearly six weeks since their convic¬ 
tion, 1 think tho justico of the cise willi 
he met hv reducing the sentences of 
imprisonment to tho poriotls already; 
served and reducing tho linos on accu¬ 
sed I and 3 from Bs. 100 to Rs. 30 
and remitting the tines in the other 
cases, in default of paymont of fin© 
fifteen days' rigorous imprisoninont. W© 
theroforo vary the order lo that oxtei^ 
Ab a. l. K. 1991 Bom. 200-UFU Or. O.'s'lL 
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Murphy, J.—I agree with the judg¬ 
ment just pronounced by the learned 
Chief Justice. 

B.V./r.k. Order varied. 

A. I. R. 1931 Bombay 203 

Beaumont, C. J. and Murphy, J. 

Emperor 

V. 

Dharmanand Kosamhi —Accused. 

Criminal Review No. 486 of 1930, De¬ 
cided on I9th December 1930. 

(a) Criminal Law Amendment Act (1908), 
S. 17 (1)—Declaration of association being 
unlawful in Gazette shown to accused — 
Issuing Gazette to public is immaterial. 

It do^s uol mutter whether the Government 
GazoUe had been issued to the pviblic or not, so 
long as a copy of the Gazette notifying an as* 
Bociation iinlawfal was actually shown to the 
accused before their arrest under S, 17 (1). 

, - [P 204 Cl] 

(b) Criminal Law Amendment Act (1908), 
S. 17 —Presumption of membership of un¬ 
lawful association is not enough—Actual 
membership must be proved. 

It is not right to presume from the fact th-at 
the man is a member of an association when it 
is lawful that he continues to bo a member 
after ic, is declared unlawful. This is not a 
matter of presumption ; there must be evidence 
of continuing membership. The fact that the 
accused mide foolish answers in Court does not 
justify their being convicted illegailv: A. I. R, 
1931 Bojii 129 and 132, Foil. ' [R 20.1 C 1] 

Sir Jamshed Kanga and P. B. SJiutgne 
~~ for the Crown. 

Nitkant Atmarani —for Accused. 

Beaumont, C, J. —This is an appli¬ 
cation in respect of Bfty-five persons who 
were convicted under Ss. 17 U) and 17 
(2), Criminal Law Amendment Act 14 of 
1908, and sentenced to various terms of 
Hiiprisoument by the City Magistrate, 
Bandra. The papers were sent for at 
the instance of the High Court because 
it was thought that the convictions 
Height conflict with the recent decisions 
^ this Court, viz. Emperor v. Ballcrishna 
ELirlekar (l) and Emperor v. Shripad (2). 

In the 6rst place it was thought from 
the dates that the declaration that the 
Cpnagar Satyagi’aha Chhavani. of which 
the accused were convicted of being 
members, was unlawful might not have 
been notified in the Bombay Government 
Gazette before the date of their arrest*. 
As the Advocate-General said that he 
was in a position to prove this point we 
allowed evidence to b e c alled. Mr. 

(1) A. I. R. 1931 Bom. 132=193rOr. cT ISO- 

(2) A. r. R. 1931 Bom. 129=1931 Cr. C. 177 
=130 I. C. 27. 


Jayakar, District Magistrate, Bombay 
Suburban District, was examined as a 
witness and I accept his evidence entire¬ 
ly. He says that he got about t\venty- 
five copies of tlie Bombay Government 
Gazette, which is dated 10th October 
1930, and in which the declaration is- 
contained. between 5 and 6 p. m. that 
evening; that the copies were sent to him 
by a special messenger from the Secre¬ 
tariat; that he received them at his 
office in Bombay; that he took them 
with him to bandra and distributed them 
amongst his assistants and the Deputy 
Inspector of Police and his assistants. 
There is no evidence that the Gazette was 
in general publication at that time. Mr. 
Jayakar then says that the next morning 
at about 5 a m., he proceeded with the 
police to the Chhavani near Bandra 
which was a sort of camp of which the' 
accused were alleged to be members and 
which was the unlawful association in 
question, surrounded the Chhavani, and 
collected the inmates in an open space 
in the compound. The Sub-divisional 
Magistrate then asked Mr. Jayakar whe¬ 
ther he should explain to the persons in 
the Chhavani the contents of the notifi¬ 
cation and Mr. Jayakar agreed to hie 
doing so. The Magistrate thereupon 
told the people in the hearing of Mr^ 
Jayakar that the Chhavani had been de¬ 
clared unla .vful by a notification in the 
Gazette which be had. After this ex¬ 
planation the accused were put under 
formal arrest. One man raised a pro¬ 
test that he had only come there the 
previous evening and was spending the 
night there and he was subsequently dis¬ 
charged by the Magistrate. Two or 
three of the inmates arrested said that 
they were milkmen and not members of 
the Chhavani and they were allowed to 
go. The rest wore taken to Bandra and 
later in the day brought up before the 
Magistrate who convicted them for being, 
members of an unlawful association un¬ 
der S. l7 (l), Criminal Law Amendment 
Act. Accused 1 and 3 were convicted 
of managing the association under 
S. 17 (2). 

Now, I think, on these facts there is 
no ground for the suggestion that the 
declaration that the as-ociation was un¬ 
lawful was not sufficiently notified to the 
accused. I do not think it matters whe¬ 
ther the Gazette had been issued to the 
public or not, so long as a copy of the 
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Gazetle notifying the association .as un¬ 
lawful was actually shown to the ac¬ 
cused. Hut the clifliculty then arises as to 
whether there is anv evidence to show 
that t ho accused continued as n'.ern))ers 
of the Chhavani after it liad l)oen de¬ 
clared unlawful. Mr. Jayakav admits 
that the accused were not asked if they 
wislied (o dissociate themselves from the 
Chhavani. The question might have 
Ijeen put,: “Now that the Chhavani has 
been declared unlawful, are you continu¬ 
ing as ineinbors or not ?’’ If they had 
said: “Yes, we are,” there would have 
been a clear admission of membership 
and there would have been no question 
hut that they could have been charged. 
If they bad said: “No, we desire to ob¬ 
serve the law and have nothing more to 
do with the Chhavani,” even then ac¬ 
cording to the learned Advocate-Cieneral’s 
argument that would have made no dif¬ 
ference to their guilt, because his con¬ 
tention is that having been members of 
the Chhavani immediately before it was 
declared unlawful, tliey necessarily con¬ 
tinued as memliors immediately after it 
was declared unlawful. In my opinion 
the learned Advocate-General’s argument 
is wholly inconsistent with tlio decision 
which this Court gave a week ago in 
Eynprro}- v. Shripad (2), that it is not 
right to presume from the fact that a 
man is a memljor of an association wlion 
it is lawful tliat ho continues to ho a 
member after it is declared unlawful. 
iFrom the answers wiiich the accused 
!gave to the trying Magistrate. I think 
that most of them would have said tliat 
they intended to continue as mem])ors of 


the Clihavani althougli unlawful, if the 
question had been asked. But they were 
not asked and I cannot liolp fooling that 
some of them might liave had tlio good 
sense to say that they did not wish to 
continue as inoinhors, in which case in 
my view they were nob liahlo to bo 
charged. In tho trying Magistrato’s 
Court most of ilio accused m.ido what 


I vonturo to think oxtroinoly foolish i 
marks about tho Court not hoing i 
cognized sinco it was a creation ol 
foreign Covornmoub and so forth.. T 
,fact that they made foolisli ohservatio 
in Court did nob justify their hoing ec 
ivictod illegally. I think tliis case is o 
tiiol> governed by the decision to whi 
1 have referred. In my opinion there 
on evidence in this case of momhorsi: 


or management of an unlawful associa¬ 
tion and the convictions and sentences 
on all the accused in this application for 
review must therefore be quashed. 

Murphy, J. —Tho (]uestion is tho same 
as tho one wliich we have answered in 
another similar case, tliough the facts 
are somewhat different. Tho evidence of 
jMr. Jayakar, District IMagistrate, Sub¬ 
urban District, is that tho notification 
in question was issued to him on the 
evening of 10th Octolier 1930, in Bombay, 
and that ho went with tlio District Super¬ 
intendent of Police and some policemen 
to the camp of which tho accused had 
been members the following morning at 
about 5 a. m. After the camp had boon 
surrounded, its inhabitants were- collec¬ 
ted at a certain spot and the Sub-divi¬ 
sional Magistrate, in the presence of tho 
District Superintendent of Police, ex¬ 
plained the nature of the notification 
which had been issued by Governinent 
to those assembled. One man disclaimed 
any connexion with the camp saying he 
was a casual guest, and two others said 
they were milkmen. The milkmen were 
allowed to go, and we understand that 
tho person who said that ho was a 
casual guest was discharged. None of 
tho others said anything, and they were 
placed under formal arrest and sent to 
Bandra in a lorry. 

The point for our consideration is 
whether under those circumstances the 
accused continued to be members of the 
association which had been declared un¬ 
lawful. They were nob asked if they 
were still members, and the arrests fol¬ 
lowed immediately on the notification 
being brought to their notice. Tho 
learned Advocate-General has argued 
tliat tho law really is that once an as¬ 
sociation has been declared unlawful, 
any person who was a member while it 
continued lawful becomes guilty under 
S. 17 (l), Criminal Law Amendment Act, 
by a kind of presumption, bub we have 
hold in other cases, in precisely similar 
circumstances, that it is not a matter of 
presumption, but that there must be ovi- 
donee of continuing membership. There 
was no such ovidonco liere, and on the 
facts of this case I agree that tho con¬ 
victions and sentences must be sot aside 
and tho accused discharged. 

r.v./r.k. Co;a'/c/.m«s and 

sentences quashed. 
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Beaumont, C. J. and Murphv, J. 

Beohar Shiva —Appellant—Accused. 

V. 

Empero) —Opposite Party. 

Critninal Appeal No. 513 of 1930, De¬ 
cided on 6th January 1931, against con¬ 
viction and sentence passed by Sess. 
Judge, Kaira. 

. Criminal Tribes Act (1924), S. 23 —Long 
period of good behaviour is special reason 
and minimum sentence provided by S. 23 
need not be passed. 

The fact that an accused person has been for a 
long period without any conviction and there¬ 
fore so far as is known, living an upright life, is 
a special circumstance which can be taken into 
account as taking the case out of the provisions 
of S. 23 and in such a case the minimum sen¬ 
tence provided by the section need not be passed. 

The proviso to S. 23 is only directed to ruling 
out of account more than one conviction before 
the Act came into force. The proviso was not 
directed to the length of time which has elapsed 
since the previous conviction and was not in¬ 
tended to prevent that fact being considered a 
special reason : A. I. R. 1921 Bom. 68 , Ref. 

[P 205 C 2] 

P. B. Shingne —for the Crown, 

Beaumont, C. J.—In this case four 
accused were charged with committing 
an offence under Ss. 457 and 380, I. P. C. 
Accused 1, 3 and 4 were each sentenced 
to suffer two years’ rigorous imprison- 
caent, and accused 2, who was a member 
of a criminal tribe, was sentenced to five 
years’ rigorous imprisonment, by reason 
of the provisions of S. 23, Criminal 
Tribes Act of 1924. It appeared 
that accused 2 had a previous con¬ 
viction against him under S. 392, 

uiu Passed in the year 1914. 

The learned Sessions Judge said that 
having regard to. the length of time 

ivhich had expired since the previous 
conviction he considered that he would 
be justified in passing a lesser sentence 
on accused 2 than the seven years pro¬ 
vided for under S. 23 (l) (a), Criminal 
Iribes Act. We sent for the record and 
proceedings and directed notice to be 
issued to the Government Pleader be¬ 
cause it seemed to us that there was 
something'illogical in the learned Judge’s 
^^^Stnent. Under S. 23, Criminal Tribes 
Act, in the absence of any special reasons 
to the contrary, which must be stated 
in the judgment of the Court, the sen¬ 
tence must be seven years. If the length 
of time which has elapsed since the last 
conviction can be relied on as constitu¬ 
ting a special reason for taking the case 


out of the section, then, as it seemed to 
us, the five years sentence on accused 2, 
as against the two years passed on the 
other accused, was too long a sentence. 

In my view, the fact that an accused 
person has been for a long period with¬ 
out any conviction, and therefore so far' 
as is known, living an upright life, is ai 
special circumstance which can be takenj 
into account as taking the case out of 
the p-ovisions S. 23. At first sight the 

proviso to that section which provides 
“ that not more than one of any such convic-! 

« hive occurred before the 1st 
day of March 1911, shall be taken into account 
for the purposes of this subsection ” 

looks rather as though the length of 
period which has elapsed since the last 
conviction is not to be taken into account, 
the only relevant date being 1st March 
1911. But, I think, the proviso does not 
have that effect. 1st March 1911 was 
the date on which the original Act came 
into force, and, I think, the proviso is 
only directed to ruling out of account 
more than one conviction before the Act; 
came into force. I think that the pro¬ 
viso was not directed to the length of 
time which has elapsed since the previous 
conviction and was not intended to pre¬ 
vent that fact being considered a special 
reason. If that had been the intention 
of the proviso, it would probably have 
provided that convictions occurring more 
than a certain number of years ago were^ 
not to be taken into account instead of 
taking a fixed date which must recede- 
further into the past as time goes 
on. This view seems to me to be 
in accordance with the view of Shah, J., 
in Emperor v. Tuka Nana (1). I 
think therefore that the learned Judge 
was justified in nob passing a sentence of 
seven years. But, in my view, the sen¬ 
tence he did pass was rather too severe, 
and I think the sentence on accused 2' 
should be reduced to three years’ rigo¬ 
rous imprisonment. In that way he gets 
one year for being a member of the 
criminal tribe. 

Murphy, J. —I agree that a long 
period of good behaviour so far as this 
can be inferred from an absence of inter¬ 
mediate convictions, may be a special 
reason under S. 23, Criminal Tribes Act, 
and that in such cases the minimum 
sentence provided by the section need net 


(1) A. 1. R. 1921 Bom. 68 =60 I. C. 10C5 =22 
Or. L. J. 317=45 Bom. 1082. 
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A I. R. 1931 Bombay 206 (1) 

t')KAUMONT, G. J. AMD MDri'IIY, .T. 

In re D.nnod<(r Jlapuji Padvnl — Ap¬ 
plicant. 

Criminal Hovn. Api'ln. No. 3^0 of 
Doci lo'l on 2n(l Docomher 11)30. 

(a Criminal P C. (1898). S. 502— Magis- 
';rate personal friend of complainant is not 
fit "round for transfer. 

Th*' ) ifl lli't iho trying 'NTigistr^to is a 
pcrsoMil frirnd of the i oiiiphiihiint is no 
griMiiid V, h itcvL'i* fur transferring tlio ease. 
’J igistriii's aij'l Judges (|uit(> apjireciile the 
(liUv of imp irtialilv. [1* 200 C 2] 

(b) Criminal P C. (18981, S 562 — Copy 
of report from subordinate Court should be 
given to applicant even in Chief Presidency 
Magistrate s Court. 

D is dosir.i'dc til it tlio I'ra 'Mee. which p**?- 
-.tils in 111-' lli'di Court in applicitions for 
U'lisfcr, of furuishini; tin) ipplu'uit with a 
copvcd an; report wliirh tho Court in iv ro- 
corve fro u tho cuhordin 1 1 ■* Court from which 
itis sought t o t r insfcr t In? c\s.), shoti Id bo fol¬ 
lowed iu the t'liiof I’rosi loncv Migistnte’s 
Cu.irt. ' [P'iOiiClJ 

.1. G De^ai anti (7. />. (7fi(a/i’--for 
A|>i*licant. 

Jhn reri — tor Coinjilainanb. 

P. B. Sliinguc^ior tho Crown. 

Beaumont. C. J.—This is an applica¬ 
tion for transferrin;* tlio ciso froin tlio 
Court of the Presidency Magistrate, P'ifth 
(Jonrt, Dadar, to any other Court. Tho 
appellant in this case is hoin.g proso- 
outod on a cliargo of cheating under 
S. 420. I P. C. in tho Dadar Court. Tho 
OTily reason why wo sent for tlio record 
in this case is that tho learned Cliiof 
Presidency Magistrate to wlioin ap- 
])lication for transfer was made luid sent 
for a report from the learned Magistrate 
of the Dadar Court and a copy of that 
report had not been supplied to tho ap- 
])licant and wo tiionght it desirable tliat 
'the in'ictico wbieh prevails in the High 
Court in applications for transfer of 
‘furnishing the applicant with a copy 
of any report which tho Court may re¬ 
ceive from tho suhordinato Court from 
which it is sought to transfer tlio case 
should ho followed in tlio Chief Prosi- 
:doncy iMagistrato's Court, Tho report 
in (piostion lias now boon furnished to 
tho apiilicant. 

On tho merits 1 see no ground what¬ 
ever for directing a Iransfor. So far as 
■ ooiivoniopco is conconiod tlio Dadar 
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Court in which the complaint is being 
dealt with is nearest to the accused, so 
that it is actually to his convenience 
that the transfer should not he elTectod. 
Tho other ground suggested is that the 
Magistrate is a personal friend of the 
complainant. In my opinion this is no 
ground whatever for transferring the 
case. Magistrates and Judges puito ap- 
jireciato tho duty of iinpartialir.y. It 
frerpiontly hapfiens that one of tho par¬ 
ties before the Court may haiipen to know 
tho presiding Judge but that fact in the 
great majority of cases affords no reason 
wiiatover for believing that the Judge 
will not deal with tho matter quite im- 
jiartially. This is the second applica¬ 
tion for transfer, tho previous one being 
dismissed on Uth Juno 1930. In my 
opinion tho application is entirely frivo¬ 
lous and is dismissed. 

Mr. Jliaveri for the opponent asks for 
tho costs of this application from the 
applicant under S. 52G (G-A), Criminal 
P. C. AVe admitted this revision ap- 
plication as there was a point about the 
copy of tho report being furnished to the 
applicant, AVo therefore think that this 
is nob a case in which we should order 
the applicant to pay the costs of the 
opponent. But in future I desire to say 
that we shall exercise tho powers given 
tons under S. 526 (G A), Criminal P. C. 
in all frivolous or vexatious applioatioi\9 
for transfer. 

K.N./It.K. Application dhmissed. 

A. I. R. 1931 Bombay 206 (2) 

Beaumont, C. J. .\nd Murphy, J. 

Soil rah Palanji Kapndia — Accused— 
Appellant, 

V. 

F 7)1 pc ro 7 — Opposi t e Party, 

Criminal Appeal No. 561 of 1930, Do- 
cidoil on IGth Docomhor 1930, against 
conviction and sentence passed by Presi¬ 
dency Magistrate. Third Court, Bombay, 

(ft) Criminal Law Amendment Act 114 of 
19081, S. 17 (1) —Words "in any way aisitU 
the operations of any such association" cover 
nets which assist operations of such associa* 
tions without CO operation of such associa* 
tions. 

Tho words “in any way assists tho oporatioua 
of any siu'h assooiation" arc not limited to acts 
which assist iho operations of such associatious 
with tho oo-oporition of such association and 
they cover acts which may assist the operations 
of the association, but which are done without 
any co-operation of tho as.«ociation. [P 207 C 2] 
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(b) Criminal Law Amendment Act (Hof 
1908), S. 17 (1)—Publication of notice stat¬ 
ing tSat meetin 5 < of unlawful association is 
to take place and giving its lime and place 
amounts to offence under S. 17 (1;. 

The public itioii ol a nolico in piper circula¬ 
ting in Bo nb ly stating that a meeting oi an un¬ 
lawful asso:;i:ition is to tike place and giving the 
time and place of the meeting assists, although 
followed by publicUion of the Police Commis¬ 
sioner s b\n, the pro iiotors of the meeting and 
atiiounfs to an oHience under 17 (1). 

[P 207 G2, P 203 G1] 

B. J . Denai — for Accused. 

Sir Jnmsher] Kaiign, P. B. Shiiigne 
and A. Kirke-Smith —for the Crown. 

Beaumont, C. J. —This is an appeal 
by accused 2 from a conviction by the 
Presidency Magistrate, Third Court, un¬ 
der S. 17 (l), Criminal Lx w Amendment 
Act 14 of 1908. The facts are not in 
dispufe. Accused 2 is the printer and 
publisher of a d lily newspaper known as 
the Bombay Chronicle. It is not disputed 
that the War Council of the Bombay 
Provincial Congress Committee is an as¬ 
sociation which has been declared unlaw¬ 
ful by Government under the Criminal 
Law Amenimant Act. On loth Novem¬ 
ber 1930 the accused printed and pub- 
-lished in the issue of the Bombay Chroni¬ 
cle for that day a short notice that a 
meeting would be held under the aus- 
pices of the War Council in connexion 
with what was called “ Jawahar day. ” 
On 16th November 1930, a longer notice 
appeared in the Chronicle in which the 
War Council’s programme xvas an¬ 
nounced as under. It started by saying: 

Mass meeting at Chowpatty at 6 p. m. 
standard time." Then the notice gave 
the programme of the meeting and then 
|t referred to a women’s meeting and be¬ 
low this notice was printed the Police 
Commissioner’s ban which was a ban is¬ 
sued by the^Commissioner of Police point¬ 
ing out that^tlie meeting was prohibited 
arid that if the public in defiance of the 
order attempted to hold the meeting 

necessary steps would be taken to dis¬ 
perse it. 

Now two points have been taken by 
Mr. Desai on behalf of the accused. He 
says, first of all, that on the true con¬ 
struction of S. 17 (l), Criminal Law 
Amendment Act the action of the accused 
\yas not unlawful. That section pro¬ 
vides that whoever is a member of an un¬ 
lawful association or takes part in meet¬ 
ings of any such association or contri¬ 
butes or receives or solicits any contri¬ 


bution for the purpose of any such asso¬ 
ciation or in any way assi'^fs the opera¬ 
tions of any such association shall be 
punished with imprisonment for a term 
which may extend to six months or with 
fine or with both. The words under 
which the accused was convicted are the' 
words ‘ in any way assists the operations 
of any such association.” Mr. Desai' 
says that those words, which are perJ 
fectly general and which he admits can-; 
not be controlled by the preceding wordsj 
nevertheless must have some limitation' 
put upon them, and he suggests that' 
they must be limited to acts which assist' 
the operations of such association v,nth\ 
the co-operation of such association and! 
that they do not cover acts which may^ 
assist the operations of the association' 
but which are done without any co-opara-' 
tion of the association. Me supports his 
argument by putting to ns many ingeni-* 
ous hypothetical cases. I am afraid that 
when at the Bar I have employed that 
kind of argument too often to feel embar¬ 
rassed with it as a Judge. When the 
hypothetical cases arise—and I under¬ 
stand some of them will arise shortly — 
I will endeavour to deal with them, but 
at the moment I only propose to deal 
with the facts of the case before us, and 
I do not see any ground for limiting thel 
words “in any way assists the operations' 
of any such association" in the manner! 
suggested. 

Then Mr, Desai’s second point is that: 
the notice in this case did not assist the' 
Operations of the War Council because,; 
side by side with the publication of the' 
notice of the meeting, there appeared the! 
publication of the ban on the raeetingl 
and he says that anybody reading the' 
two notices together would no doubt see! 
that the meeting was proposed to be held! 
at Chowpatty at 6 p. ra., but he would 
also see that the meeting was prohibited! 
by the Police Commissioner, and that it| 
must be presumed that people would; 
obey the law and not attend the meeting.' 
A sufficient answer to that is that thej 
notice in fact goes much further in affor-i 
ding information than does the statement! 
in the ban of the Commissioner of Police.' 
The notice gives the place of the meeting! 
and the time of the meeting two very 
material facts which are omitted from' 
the statement contained in the Police 
Commissioner’s ban, and it seems to me 
quite impossible to say that a notice in al 
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.paper circulating in Bombay stating that 
la meeting is to take place and giving tho 
Itimo and place of the meeting does any- 
jthing but assist the promoters of the 
ineoting. It seems to mo plain that this 
notice must have assisted the promoters 
of tho meeting. I think therefore that 
tho conviction was right and must be 
uphold and tho appeal dismissed. 

Murphy, J—The question in this ap¬ 
peal is a very simple one. The relevant 
section of Act It of 1903 brings within 
tho case whoever in any way assists the 
operations of an association wliich has 
been notiliod as unlawful. The War 
Council was declared unlawful by a noti- 
lication of the Government of Bombay and 
the programme to be carried out on 16th 
Noveinher 1930, had been prohibited by 
tho Commissioner of Police. ‘Whether the 
announcement of the proposed meeting in 
tho ]3ombay Chronicle of 15th and Ihth 
November 1930, by way of assistance to 
tho unlawful association, is the only ques¬ 
tion in this case? I think it is clear that 
it was, being in fact a furtherance of its 
own oiTorts at advertising tho proposed 
meeting, by beat of drum and pavement 
writing, as appears from the evidence 
in tho case. Neither does it appear to 
ino that tho publication of the Commis¬ 
sioner of Police’s prohibition on tho same 
page carries Mr. Dosai s arguments any 
further as has been pointed out by tho 
learned Chief Justice. I agree therefore 
that tho conviction and sontonco must bo 
confirmed and the appeal dismissed. 


thus st.uid in lits shoos : -1. I, R. 1931 Rom, 100 ; 

.1, L. R. 102-2 Bom. 102 ; A.I.R, 1927 Bom. 2G0 ; 
A.I.R. 1923 .1//. 3S7 (F.5.) ; A.I.R. 1929 Mad. 
.702 (P.C.) ; A.I.R. 1918 P.C. 190 and A. I. R. 
1927 P.C. 227. ReL nr.. P 209 C 1,2] 

P. 1^. Kane —for Appellants. 

11. C. Coyajee and G. B. CJiUalc (if. V. 
Dixit appears) —for Respondents. 

Patkar, J. —This was a suit l)rought 
by the plaintiffs to recover possession of 
the plaint property on tho ground that 
it belonged to one Murari and after his 
death to his \vife Zinga, that Zinga died 
and the property was inherited by Anu 
who died on Uh February 1921, and that 
tlie plaintilYs as the stepsons of Anu are 
entitled to succeed to Murari. 

It appears that on 23rd May 1921, the 
widow Zinga and her surviving daughter 
Anu, the only reversioner then living, 
passed a deed of gift in favour of Tuka- 
ram, tho present defendant 1, Tho other 
defendants are alienees from defen¬ 
dant 1. 

Botli the lower Courts held that the 
gift by Zinga with the consent of Anu of 
the whole of the property which was 
inherited by her from her husband in 
favour of defendant 1 was valid, and that 
tho plaintilTs were estopped from disput¬ 
ing the validity of the deed of gift in 
favour of defendant 1. 

After tho decision of the learned Assis¬ 
tant Judge a review application was tiled 
and it Nvas hold that tlia property which 
was the subject-matter of the deed of 
gift in favour of defendant 1 did not 
comprise the whole of tho property which 


r.m,/r.K. 


Order accordingly. 
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Patkau and Bakkr, JJ. 

Bahurao Lakshynan Nikayn and others 

—PlaintilVs—Appellants. 

v. 

Tukirayyi Piindalika Powar and others 

—Defendants —Respondents. 

Second Appeal No. 179 of 1930, Deci¬ 
ded on 2Gth August 1930, against deci¬ 
sion of Assistant Judge, at Satara, in 
Appeal No. -167 of 1925. 

Hindu Law—Alienation—Widow —Consent 
of reversioner —Consenting reversioner and 
persons claiming through him cannot dispute 
transaction. 

rih' lovfM'sioiu'v, who oons;ont'? to an alien ition 

wlu'thiM- it lu' ;iu alienation without noees:^itv or 

% 

i ileed of i-; [uechulod fioin disputing tho 
validity of tho Ir iiis letion. i'aiu illy so are per¬ 
sons piechulod from disp\uing tlio tr.insaotion, 
^YllO claim through that reversioner and who 


was inherited by tho widow, and there¬ 
fore the doctrine of surrender would not 
validate tho ti'ansaotion in favour of 
defendant 1. The learned Judge was of* 
opinion that his view on the question of 
estoppel was sulViciont to defeat the 
plaintitYs’ claim. 

It is nob necessary in this second ap¬ 
peal to go into tho question as to whe¬ 
ther tho deed of gift, oven if it wore of 
tlio wliolo of tho property inherited by 
Zinga, was valid. In tho case of Tiika^ 
rayn V. I'esit (l) it was hold that the gift 
of tho whole or even of a part of tho 
property inherited by tho widow in 
favour of a third person with the consent 
of tho nest rovevsionor would not be 
valid, but tho gift may bo binding on tho 
consenting roYOVsioner on tho ground of 
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estoppel as held la Baspapa v. Fakirappa 
(2), or oil the groLiiid of election accepted 
in the case of Akkaioa v. Sayadkhan 
Mithekhan (3), Fateh Singh v. Rukmini 
Eamanji Maharaj (4) and Bamakotayya 
v.Viraraghavayya (5). In Basappa v, 
Fakirappa (2) it was held that a gift 
made by a Hindu widow of a portion of 
her husband’s property in favour of her 
husband’s .brother's grandson with the 
consent of the next reversioner, another 
brother of her husband, was valid, on 
the principle of estoppel, as against the 
particular reversioner who consented to 
it. This decision was followed in the 
Full Bench decision of the Allahabad 
High Court in Fateh Singh y, Thakiir 
Bukynini Bamanji lUaharaj (4) and the 
Full Bench decision of the Bombay High 
Court in Akkawa v. Sayadkhan Mithe- 
khani3). In^Akkaivav. Sayadkhan Mithe¬ 
khan (3) it was held that where a Hindu 
widow sells a part of her husband’s pro¬ 
perty without legal necessity, but with 
the consent of the next presumptive re¬ 
versioner (whether a male or female) as 
evidenced byhis joining in the deed, the 
reversioner cannot, having regard to his 
election, impugn the validity of the sale. 
At p. 486 it was observed : 

“ Ca the present case the plaintiff actually 
joined in the deed by which the propertv iu 
question was alienated. That is, I think, a clear 
©lection to hold ihe transaction as valid. That 
being so, in my judgment it makes no difference 
whether in such a case of election, the party 
electing wa-? a male or was a female. A rever¬ 
sioner whether male or female could bring an 
action in the lifetime of the widow to set aside 
an alienation alleged to be invalid. If that is 
so, and he or she can thus elect to challenge a 
trans iction as invalid, then surely it follows 
that he or she may also elect to hold that deed 
as valid. I think it must also be conceded that 
an election testified by actual joinder in a deed 
of alienation must be at least as good as any 
act of ratification or sanction given after that 
deed of alienation.” 

In the present case, Anu, the only pre- 

isumptive reversioner, joined the widow 

Zinga in passing a gift deed in favour of 

defendant 1. The Full Bench decision 

theiefore of this Court is an piuthority for 

holding that Anu elected to hold the deed 

of gift as valid, and therefore she could 

not be allowed to resile from that posi- 

tion, and if Anu is incapable of disnutins 

A.I.R. 19*22 Bom. 102=64 I.C. 214=46 
Bom. 292. 

(3) A.I.R. 1927 Bom. 260=102 I.C. 23*2=51 
Bom. 475 (F.B.). 

(4) A.I.R. 1923 All. 387=72 I.C. 8=45 All 
339 (F.B.). 
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the validity of the deed of gift in favour 
of defendant 1, it would follow that her 
stepsons who stand in her shoes are, 
similarly precluded from disputing the 
validity of the deed of gift. The same 
view wis taken by the Full Bench of the 
Madras High Court in Bamakotayya v. 
Viraraghavayya (o) where it was held 
that if the next presumptive male rever¬ 
sioner consents, though for no considera¬ 
tion, to an alienation without necessity 
by a Hindu widow (e.g., a gift), the 
transaction will be binding on him when 
he actually succeeds to the estate. The 
meaning of election has been considered 
by the Madras Full Bench where it has 
beau understood in the sense of ratifica¬ 
tion or of election to hold a transaction 
as good. According to the decision of 
the Privy Council in Bangasami Goun~ 
den V. Nachiajypa Gounden (6) election 
to hold a transaction as good can be evi¬ 
denced by the conduct of the presump, 
tive reversioner during the lifetime of 
the widow, or it may be the ratification 
after the character of the reversioner has 
been affirmed by the death of the widow. 
A person cannot approbate and reprobate 
the same transaction. Though the doc¬ 
trine of estoppel cannot be applied in the 
case of a gift where no detriment i& 
caused to the donee and the strict doc¬ 
trine of election cannot be invoked in the 
case of a reversioner who has not bene¬ 
fited by the transaction, it is now settled 
that where a reversioner has either rati¬ 
fied the transaction after the death of 
the widow or has unequivocally mani¬ 
fested his intention to abide by the act 
of the widow, e. g. by joining in the 
deed of the widow during her lifetime, 
he is personally debarred from resilin<» 
from it and impugning its validity. In 
Bamgouda Annagoicda v. Bhausaheb (7) 
it was observed by their Lordships of the 
Privy Council as follows : p. 402 (of 57 
I. A.) : 

“ It is settled law that an alienation by a 
widow in excess of her powers is not altogether 
void but only voidable by the reversioners, who 
may either singly or as a body be precluded 
from exercising their right to avoid it either bv 
express ratification or by acts which treat it nc 
valid or binding.” 


(5) 

(6) 
(7) 
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We think therefore that having regard 
to the recent decisions of the Privy 
Council and of the Full Benches of the 
different High Courts, it is now settled 
law that tlie reversioner who consents to 
an alienation, whether it be an aliena¬ 
tion without necessity or a deed of gift, 
is precluded from disputing the validity 
of the transaction. This principle is 
described as estoppel in Ba^appa v. 
Fahirappd (2) and is based in the later 
cases either on ratification or election to 
hold the transaction as good. It is diffi¬ 
cult to apply the principle of estoppel to 
a transaction such as the present, namely 
the deed of gift, as it cannot be said that 
the donee has done anything to his detri¬ 
ment on account of the conduct of the 
rev^ersioner in consenting to the deed of 
gift. I think that Anu in the present 
case was precluded from disputing the 
validity of the deed of gift in favour of 
Tukaram on the ground of election to 

treat the transaction as valid if not on 

the ground of estoppel. The present 
plaintiffs are the stepsons of Anu and 
are not the reversioners of Murari. They 
stand in the shoes of Anu. and if Anu 
was precluded from disputing the trans¬ 
action in favour of defendant 1, they 
cannot stand on a higher footing than 
that of Anu, and they, similarly are, in 
my opinion, precluded by the conduct of 
Anu from disputing the validity of the 
transaction in favour of defendant 1. 

On these grounds 1 think that the view 
of the lower Court is right and this ap¬ 
peal must be dismissed with costs. 

Baker, J. —I agree. I think the case 
is covered by the decision in Akkawa v. 
Sayadkhan Mithekhah (3) and the deci¬ 
sion of the Privy Council in Rawgoitda 
Annagouda v. Bhaumheb (l). 

K.N./r.K. Appeal dismissed. 
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Patkau and Baker, JJ. 

Vrijlal Mayisukhram and others —Ap¬ 
pellants. 

V. 

Cliuiiilal Fatechatid —Respondents. 

Letters Patent Appeal No. 79 of 1929, 
Decided on 14th August 1930, against 
■decision of Madgavkar, J., in Second 
Appeal No. 886 of 1927, 

(a) Provincial Insolvency Act (1920), 
Ss. 63 and 64—Creditor guilty nf delay is 
not entitled to disturb distribution which 
has already taken place. 

At the time of the declaration of the first 
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dividend, it is not possible for the receiver to 
be sure whether it will or will-not be the final 
dividend. Unless it is quite clear that it is the 
final dividend it is not incumbent on him to 
give individual notices under S. 64. The un¬ 
expected event that the first dividend happened 
to be the final dividend would not entitle the 
negligent creditors guilty of delay in proving 
their debts to disturb the distribution of. any 
dividend already declared, though they may be 
entitled to be paid the dividend or dividends 
which they have failed to receive .out of any 
monev which may be in the hands of the re¬ 
ceiver before the declaration of anv future 
dividend : A. I. R. 1924 Mad. 709, Expl 
and /’rom.; Me Mnrdo, In re : Pcnfield 

\\ Murdn,' {VJ02). 2 Ch. 654 ; 104 I. C. 378; 
Harrison v. Kirk (1904) .*1. C. 1 and .1. I. R. 
1929 Bom. 107. Ref. [P 212 C 1. 2] 

(b) Provincial Insolvency Act (1920), S. 64 
—Scope. 

Section G4 does not control the proviso to 
S. G3 of the Ant. [P 212 C 2] 

K. N. Koyajee—loT Appellants. 

H. V. Divatia ~ for Respondents. 

Patkar, J. —In this case the respon¬ 
dents, the firm of Messrs. Chunilal Fate- 
chand, were the creditors of the insol¬ 
vent and had notified and also proved 
their claim before the dividend was 
declared by the receiver, whereas the 
appellants, Vrijlal Mansukhram and 
others, who were the creditors of the 
insolvent, proved them only after the 
declaration of the dividend. 

The learned Subordinate Judge held 
that as it was the only dividend and pro¬ 
bably the final dividend, the appellants 
were entitled to individual notices under 
S. 64, Provl. Insol. Act 5 of 1920, and 
therefore, as they did not receive the 
notices they were entitled to reopen the 
distribution of the dividend already 
declared and distributed. The view of 
the learned Subordinate Judge was con¬ 
firmed by the District Judge in appeal. 
On second appeal, Madgavkar, J., came 
to the contrary conclusion, and held that 
the mere fact that the first dividend 
proved to be the final dividend did not 
entitle the negligent creditors to compel 
the vigilant creditors to refund the 
amount which they had already obtained 
from the receiver on the assumption that 
it was not the final but only tho first 
dividend. 

In this appeal it is urged on behalf of 
the appellants that under .S. 64, Provl. 
Insol. Act. it is incumbent on the re¬ 
ceiver to give individual notices to the 
creditors before the declaration of the 
final dividend by registered post accord¬ 
ing to form No. 11 at p. 359 of the Civil 
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Circulars, and E. 24, Gl. (6), at p. 351 of 
the Civil Circulars and, that the indi¬ 
vidual notices not having been given, the 
■hrst dividend, which was, the final divi¬ 
dend, ought to be re-opened, and reliance 
is placed on the decision of the Madras 
High Court in Venhatanarayana Clietty 
V. Sevugan Chetty (1). 

It appears that on 8th March 1926, the 
■receiver sent a report to the Court, but 
did not ruention therein that the assets 
which were realized were the only assets 
available for distribution, nor is there 
the opinion of the Court that the assets 
realized were the only available assets 
and that the receiver should declare a 
final dividend. Under those circum¬ 
stances on 12th March 1926, the divi¬ 
dend was declared and distributed. It 
appears to have been the first dividend 
in the opinion of the receiver and the 
Court. On 26th March 1926, the appel¬ 
lants made an application, Ex. 12, to 
prove their claim. The receiver opposed 
the application and in para. 9 of the 
■receiver s report it is mentioned : 

There appear to be some outstandings of 
the insolvent but these cannot be ascertained 
"Unless the khatas have been made up.” 

We are not therefore satisfied in the 
.present case that the dividend which 
was declared and distributed was the 
final dividend in the insolvency. 

Assuming however that it was the first 
■and the final dividend, S. 63, Act 5 of 
1920, would not enable the appellants to 
■re-open the distribution which has al¬ 
ready been made. S. 63 runs as fol¬ 
lows : 

“ Any creditor who has not proved his debt 
before the declaration of any dividend or divi- 
‘dends shall be entitled to be paid, out of any 
money for the time being in the hands of the 

receiver, any dividend or dividends which he 

may have failed to receive before that money 

IS applied to the payment of anv future divi- 
dend or dividends ; but he shall not be entitled 
to distribution of anv dividend declared before 

his debt was proved by reason that he has not 

participated therein.” 

The effect of the section is that the 

creditor coming late is not entitled to 

disturb the distribution of the dividends 
that have been paid before he came in 
though he may have the first claim in 
•respect of any money in the hands of 
•the receiver before any future dividends 
ere made. 

In McMitrdo, In re : Benfield v. Me 

71 ) 
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A. I. R. 1924 Mad. 769 =80 I. C. 620 =47 
Mad, 916. 


Murdo (2), where a similar question 
arose, it was held by Vaughan Williams, 
at p. 699 : 

” Now, according to iny experience of bank¬ 
ruptcy practice, there never has been anv doubt 
as to the right of a creditor, whether he is a 
secured creditor or whether he is an unsecured 
creditor, to come in and prove at anv time 

during the administration, provided onlv that 

he does not by his proof interfere with the prior 
distribution of the estate amongst the creditors 
and subject always, in whijh he has to come in 
and ask for leave to prove, to any terms which 
the Court may think it just to impose.” 

To the same effect is the opinion of 
Eomer, L. J. at p. 706. 

In an analogous administration suit in 
Barrison v. Kirk (3) it was held that 
where in an administration suit there is 
a fund in Court, a creditor for a debt at 
law, though the appointed time for com¬ 
ing in has long elapsed, is by well-estab¬ 
lished practice allowed to prove against 
the general estate, subject to terms as to 
costs and as to payments already made. 

In In re Bamcliandra Ganuji (4), 
where a dividend was declared by the 
Official Assignee and the name of one 
creditor who had proved his claim was 
omitted through mistake, it was held 
that he was entitled to re-open the dis¬ 
tribution made, but with regard to an¬ 
other creditor who did not prove his claim 
within time, it was held that once the 
declared dividend was set aside he was 
also entitled to participate in - the divi¬ 
dend that would have to be declared 
subsequently though he was not entitled 
to re-open the distribution in his own 

At Maarten, J. observes : 

inen other cases cited to me Ex varte 

of Fenton (5); Ex parU 
Dtliiorth (6) and In re Graham (7). These 
cases would all rather tend to show that the 
pneral policy of the Insolvency Court was not 
to interfere with a distribution already made 

supposing a creditor came in late.” ’ 

And after a reference to S. 72, Presi¬ 
dency Towns Insolvency Act, which cor¬ 
responds to S. 63, Provincial Insolvency 
Act of 1920, it is observed (p. 1176) : 

This section, I think, to some degree, bears 
out what I have referred to as being London 
practice, viz. that speaking generally the Court 
ought not to interfere with a past distribution 
Tha t I entirely follow when one has a case 

(2) [1902] 2 Ch. 6S4 =71 L. iTch. 691 - qr. 

(3) A.C. 1=73 L.J. P.c. 35=89 L.T. 

(4) [1922] 104 I.C. 378. 

(5) [1831] 1 Mon, 212. 

(6) [^842] 3 Mon. Deac & De Gex 63=7 Jur, 

(7) [1833] 2 Deao. & Chitty 55. 
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\vh 3 ro tho r rciitor C'niics in litlo i>nt cv»'r\- 
thiny np l(. th(bt.? h.is bcon qH ito cor- 

re^th i)V tin: iMiiUi'iplr'y ottici ib. U \\o U:i‘l a 
< n^.' whcro l!'.c Conii h vi flistril):.!tirl tlivi lcinis 
omI'*' aiiK'ni;''t thu people ttioii known l>ut in tict 
ihcre SONIC other |)er?> 0 !i who is to blame ior 
not having iiia lo known his claim, ihe'i it ma} 
he fair to sav it is not tlic fault of anybody ex¬ 
cept h i niscH tha I ho did not share in tho divi¬ 
dend up to that dale. 'I’hc Court in effeed says: 
Wo won’t undo the past, lint we shall make up 
the deficit to >ou so far as we can in the 
{lUurc.” 

At the time of tho declaration of tho 
firsl dividend it is not possible for tho 
receiver to he sure whether it will or 
will not he the iinod dividend. Unless it 
is (inito clear that it is the linal divi¬ 
dend, it is not incuniliont on liim to ^ivo 
individual notices under S. 04 of tho Act. 
'OeiKnally a final dividend i^ declared 
after the realization of the whole of tho 
property of the insolvont or so much 
thereof' as can, in tho opinion of 
the Court, he realized without need¬ 
lessly protracting the receivership. That 
stage was nob reached wlion tho first 
dividend was declared. I think therefore 
that the recoivor was not in default^ in 
omitting to issue individual notices. Fur¬ 
ther it appears from the receiver's report 
that iietitionor I was asked to prove his 
claim hut replied that lie had proved his 
claim hut the statement was found to he 
lincorrect. Tho unoxpectel event that 
ithe first dividend happened to ho the 
.final dividend would not entitle the 
'megligont creditor to re-open tho distri¬ 
bution in contravention of tho provisions 
of S. ()3 of tho Act. 

In 7v>(.v/mrt Chinnoo Sc Sons v. '^fatu- 
hhai (H) tho secured creditors in the 
leasehold property wore entitled to say 
that they wore unsecured creditors of tho 
insolvont and lodged their proof before 
the declaration of tho dividond, and 
thorofore wore not creditors who had not 
lu’ovod their debt before tho declaration 
of tho dividend so as to fall umlor the 
bar against disturbance of a distribution 
of dividond. and tho omission of tho 
Otlicial Assignee to accept tho proof did 
not prejudice their rights. 

Wo think that a creditor who has 
lieen guilty of delay is not entitled to 
disturb tho distribution of any dividend 
already declared though ho may bo enti¬ 
tled to bo paid tlio dividend or divi¬ 
dends, which ho has failed to receive 
out of any money which may ho in tho 

(S) A.I.K. llom..l07=U7 l.G. 110 -5:: 

Horn. ‘.’00. 


hands of the receiver before the decla-,; 
ration of any future dividend. We- 
think therefore tliat S. ()4 does not con-, 

trol the proviso to S. bd, Provincial In¬ 
solvency Act. In Venkatanarai/ana^, 
CJicttif v. Sevnoan (l) the case was- 

remanded to the lower Court in order to 
ascertain whether the dividend which 
was declared was the lirst or the knal 
dividend, but though the decision lends- 
support to tho contention that a creditor 
who comes in late is entitled to leopeii 
the distribution on the ground of want of 
notice under S. 64 of the Act, wo prefer 
the view taken by Madgavkar, J. which 
is supported by tlie cases to which I have- 

referred. 

I therefore think tliat the view taken 
by Madgavkar, -T. is correct and this ap- 
penl must be dismissed with costs. 

Baker, J.-T am of the same opinion. 
The (luostion re.illy is whether the ex¬ 
press provision in 63, Provincial Insol¬ 
vency Act. that tho distribution of any 
dividend already declared should not be- 
disturbed is controlled by tho pro\ision- 

in S. 61 with regard to the necessity of 
giving notice lo all tho creditors before 
The declaration of the dividond is made. 
This is a point on which there is no 
Indian authority except the car.e referred 
to in tho judgment of Madgavkar. J.,viz. 

Vcnkaiinaratiana Chetty v. ScrHoair 

Chetty (l). but the subject has boon dis¬ 
cussed by this Court in In re 
ilra Cianuji (4), and from tho remarks, at- 
p. 1176 of that judgment and the bnghsh 
cases referred to therein, it will appear 
that the principle is that a distribution 
which has already taken place should 
not bo disturbed. This has been held in 
the loading cases already referred to, viz. 
J[ irt'ison y. Kirk (3) and Me Miirdo^ In 
re : Pen field v. Me Murdo (2). In this* 
state of the authorities and in view of 
the practice obtaining in England, I 
think that tho yiow taken by Madgavkar,. 
J., Is correct and that the appeal should 
ho dismissed. 

ii./u.iv. Appeal dismissed . 
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Patkak anp Baker, JJ. 

Daftatraya Waman Appel¬ 

lant. 

V. 

Sc'retani of SM/c—Kespondent. 

First .Viipeal No 46 of 1936. Deoloed: 
on 2Sth August 1930. 
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fa) Bombay Hereditary Offices A.ct 
(1874), Ss. 15 and 73—Government adopting 
policy of commutation of kulkarni watans 
—Holders of watans consenting — No in- 
rjuiry or investigation under S. 73 is neces- 
*ary. 

An enquiry would ordinarily be necessary 
wben an-individnal holder of the kulkarni watan 
wishes to eft'oct a commutation under S. lo, 
but where the Government have adopted a gene¬ 
ral policv of commutation of the kulkarni 
watans no investigation or inquiry under S. 73 
after the consent of the holders of the watans is 
necc^siry: {Case law discussed.) [P 214 C 2] 

(b) Bombay Revenue Jurisdiction Act 
:(1876J—Ultra vires. 

The Act is nob ultra vires. [P ‘218 G 1] 

7. D. Limaye —for Appellants. 

P. B, Sliingne —for the Respondent. 

Patkar, J . —These appeals relate to 
'Suits which have arisen out of the com¬ 
mutation of the kulkarni watans in 
1914. The plaintiffs are the persons 
with whose consent the kulkarni watans 
were commuted or their representatives 
or cosharers, and it is alleged in each 
-case that the consent was not freely- 
given and was due to coercion on the part 
of Government and that there was no 
investigation under S. 73, Watan Act, 
and therefore the orders of commutation 
were illegal. The plaintiffs ask for a 
declaration that they are entitled to 
officiate as watandar kulkarnis and a 
permanent injunction against the defen¬ 
dant restraining him from doing any¬ 
thing which would, affect the rights of 
iihe plaintiffs in the kulkarni Watans. 

The defendant the Secretary of State 
denied the several allegations made in 
^■the plaint and contended that the suits 
were barred under S. 4 (a) and S. 11, 
Bombay Revenue Jurisdiction Act and 
were also barred under Arts. 14, 44, 91 
and ,120, Lim, Act and raised other 
-technical defeYices. 

Three preliminary issues ware I'aised, 
and the learned District Judge held that 
the jurisdiction of the civil Court Was 
barred under S. 4 (a), Revenue Jurisdic¬ 
tion Act 10 of 1876. 

It is ui'ged ou behalf of the appellants 
that rhe orders for commutation were 
illegal and void on the ground of want 
■ of investigation under S. 73, Watan Act, 
and also on the ground that the consent 
of the holder of the watan was not a 
free consent and therefore S. 4 (a), Bom¬ 
bay Revenue Jurisdiction Act, would not 
be applicable and further that the Reve- 
:nu 0 Jurisdiction Act was ultra vires. 

It is urged on behalf of the appellants 
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that the Revenue Jurisdiction Act is 
ultra vires on the ground that the acts 
of State of which the municipal Courts 
of British India are debarred from tak¬ 
ing cognizance are acts done in the exer¬ 
cise of 30 ';oreigu powers which clo not 
profess to bo justified by municipal law 
and reliance is placed on the decision 
in the case of The Secretary of State 
V. Hari Bhanji (l), and that S. 4 (a), 
Bombay Revenue Jurisdiction Act, 
was invalidly enacted as it deprived 
the subject of the right to sue the 
Government which existed as against the 
East India Company prior to 1858, and 
reliance has been placed bn the decision 
in Secretary of State v. Moment (2). 
The question has been considered in 
Eachangauda v. Secretary of State (3) 
where it was held that the Bombay 
Revenue Jurisdiction Act was not ultra 
vires of the Government of India inas¬ 
much as a claim like the plaintiff’s relat¬ 
ing to the watandar patil could not have 
been brought in the ordinary civil Courts 
against the Bast India Company by vir¬ 
tue of the preamble to Act 11 of 1852. 
In that case the appellant was not able 
to satisfy the Court that he could have 
sued the Bast India Company claiming 
the relief which he asked for in the suit 
and reference was made to the preamble 
to Act 11 of 1852 which excepted claims 
against Government on account of inams 
from the cognizance of civil Courts. 
Regn. 29 of 1827, S. 6, Cl. (2), exempts the 
claims on account of inams from the 
jurisdiction of the civil Courts. Accord¬ 
ing to the decision in the case of Krish^ 
narav Ganesh v. Rangrau (4), “inam” is 
described at (p. 6) “a gift, a benefaction, 
in general a gift by a superior to an 
inferior.” and the inams originating from 
the State have been divided into two 
principal kinds: first those which are 
denominated chakaria, and held on the 
condition of performing some office or 
service or discharging some obligation or 
trust or which if the duty or trust to be 
fulfilled be charitable or religious are 
frequently described as khairat and 
secondly those which are unencumbered 
by any such burden, condition or liabi¬ 
lity and at p. 11, watans, annexed to 

(1) [1882] 5 Mad. 273. 

(2) [1913] 40 Gal, 391=40 I. A. 48=18 I G 

22 (P. C.). * 

(3) [1919] 54 I. C, 129. 

(4) C18G7] 4 B. H. C. R. 1. 
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civii hereditary oflices are described as 
inam.>. In HayJiojirao Saheb v. Lak^ 
sh7na)irao Saheb (5) it was held that 

the latter term, naiiiclv “inam” is ooc of 
mere j^eiieric significance, applicable to a 
Government grant as a whole,” 

and tliat the rights in the Bombay 
Presidency arc dealt with comprehen¬ 
sively and as covered not by one name 
but by all or at least many, of the 
names applicable to land and revenue 
rights, as inams, saranjams, watans etc. 

Not only in the preamble to Act 11 of 
1852 is there a reference to the exemp¬ 
tion of civil suits relating to inams 
from the jurisdiction of the civil 
Courts, but Sch. B. Cl. 8 of the Act 
refers to hereditary oilices which are 
usetul to the community and not to the 
State and provision 5 refers to heredi¬ 
tary oilices for service performed to the 
State including the service watans of 
kulkarnis, which are exempted from the 
I)rovisions of B. 8. As the hereditary ser¬ 
vice watans of dosais. sardesais, nadgaudas 
deshpandes, patels, kulkarnis and mahars 
are referred to in provision 5, K. 8 
it would follow that unless they were 
included in the inams dealt with by Act 
11 ol 1852, tiiero would hardly liave 
been any reference to them in provi¬ 
sion 5, H. 8. It therefore follows that 
service watans ol kulkarnis were consi¬ 
dered to be inams and under Hegn. 29 
of 1927, S. 6. Cl, (2), the jurisdiction of 
the civil Courts in respect of the watans 
was taken away against the East India 
Company prior to 1858. Reference may 
also be made to Phadnis’ Watan Act, 
Introduction, pp. 29 and 31. I think 
therefore that the Revenue Jurisdiction 
Act is not shown to be ultra vires of the 
legislature. 

It is further urged tliat as there was 
an allegation in the plaints that there 
was no investigation under S. 73. Act 
d of 1871, the orders for commutation 
were illegal according to the decision 
in the case of Bhikaji Lakshman 
V. Secretary of State (6) whore it 
was held that an order for commuta¬ 
tion of the right of kulkarni service 
passed by the Collector without follow¬ 
ing the provisions of S. 73 was invalid 
and a suit for a declaration that such an 
order is ultra vires is not liarrod under 
B. 1 {a^, Revenue Jurisdiction Act. In 

(5) [1912] 8G I^om. 039=16 I, C, 239=39 I, A. 

202 (P. 0.). 

(C) A. 1. R, 1925 lloii), 365=-i9 Eoni. 551. 


all the cases before us it is not disputed, 
that there was the consent of the regis¬ 
tered watandar and an order passed, 
under S. 73, Watan Act. The authority 
of the case of Bhikaji Lakshman v. 
Secretary of State (6) is weakened by the 
decision of the Full Bench in Gangadhar 
V. Vishnu (7) and the decision of Faw¬ 
cett, J. in Secretary of State v. Yello 
iCamchandra (8). At p. 587 (of 30 
B, L. li.) at p. 587 Fawcett, J. observes; 

“Section 73 of the Act covers not only the case 
of orders directing a commutation of a watan but 
various other questions such as determining the- 
custom of the watan as to service and what 
persons should he registered as representative 
wutandars. In those cases disputes might arise, 
aud do in fact ordinarily arise and the section 
has therefore been drawn so as to require a pro* 
per duvestigatiou aud a proper decision with 
reasons.” 

And with regard to the giving of rea¬ 
sons it is observed that where an order 
is made by the Collector with the con¬ 
sent required by S. 15, there is no neces¬ 
sity for a lengthy or clear statement 
of reasons and that in constructing, 
S. 73 it is necessary to observe the 
general principle that rules of proce¬ 
dure are the handmaid of substantive 
law and should be made to serve and are 
intended to secure the proper adminis¬ 
tration of justice and it is essential that 
they should be made to serve and be 
subordinate to that purpose. It is difiB- 
cult to understand what investigation 
could have been made by the District 
Deputy Collector who had to pass an 
order for commutation according to 
S. 15, Watan Act, when there was the 
consent of the holder of the watan. 
An inquiry would ordinarily be neces¬ 
sary when an individual holder of the 
watan wishes to effect a commuta¬ 
tion under S. 15, Watan Act, hut where 
the Government have adopted a general 
policy of commutation of kulkarni; 
watans, the necessity of an inquiry or| 
investigation, after the consent of thel 
holder of the watan, is not evident. Thera 
being no allegation in any of the cases 
based on the want of consent, or want of 
any order in pursuance of suoh consent. 
I do not think it necessary to send the 
case down for recording a formal finding 
that there was an order passed by the 
District Deputy Colleotor in pursuance of 
the consent given by the holder of the 

“(7”rA' i7r. IMirEomTsOS^Ta^I. U, 70=53 
Bom. 789 (F. B.), 

(8) A. I. R. 1928 Bom. 215=111 I. 0. 268» 
=52 Bom. 369. 
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watan. Under Cl. (4), S. 15, holder 
includes any person deal! with as repre¬ 
sentative of the persons beneficially in¬ 
terested or entered as such in the 
Government records at the time of the 
settlement. The consents given in all 
the cases are not alleged to have been 
given by any person other than the re¬ 
presentative watandars for the time be¬ 
ing, and therefore the holders of the 
watans. In one case, Appeal No. 230 of 
1928, the consent was given by Yamuna- 
bai as guardian of the plaintiff, who was a 
minor in the year 1914. Assuming the 
case of Bhikaji Licxman v. The Secretarij 
of State (6) was correctly decided, the 
consent in that case was given by Laxmi- 
bai who was registered as the sole re¬ 
presentative watandar and the plaintiffs 
were the sons of Laxman who were 
represented by their guardian Sitabai; 
and Laxmibai, who gave the consent, 
, was not the guardian of the plaintiffs 
minors in that case. In Appeal No. 230 
Yamunabai is the “guardian’’ of the plain¬ 
tiff, and under the definition of guardian 
in S. 4 and S. 37, Yamunabai as guardian 
could exercise all powers and perform all 
duties conferred and imposed by the Act. 
It was held in the recent decision 
of the Pull Bench in Gangadhar v. 
Vish;iu (7) that the cash allowance be¬ 
longs solely to the representative watan¬ 
dar and is not joint family pi'Operty, and 
that the cash allowance is a matter bet¬ 
ween the Government and the repre¬ 
sentative watandar, and that no other 
person in the family has a right, vested 
or other, to the allowance. I think 
therefore that there is no necessity to 
send the case down for an enquiry on the 
point as to whether the provisions of 
S. 73 were carried out. The suits would 
therefore be barred by S. 4 (a), Bombay 
Bevenue Jurisdiction Act. 

It is further stated that the case ought 
to be remanded for considering the ques¬ 
tion whether the consents given by the 
registered watandars were free consents 
or whether they were induced by undue 
influence as alleged in the plaints. The 
allegations in all the suits appear to be 
stereotyped, and no particulars are given 
as to the way in which the undue influ¬ 
ence was exercised. In Damodar Kri- 
slma v. Secretary of State (9) similar 
claims were rejected on the ground that 
the rule of pleading laid down in O. 6, 
"■(9ni919] 44 Bom. 261—55 I. C. 358. 


B. 4, was not observed. In Lingo liaoji 
V. Secretary of Stafe {IQ) Pawcett, J., 
observed that the Contract Act itself in 
S. 1 excepts the provisions of any statute 
which is not repealed by the Act, and 
that the general provisions of the Con¬ 
tract Act cannot supersede the provisions 
of a special later enactment. It would 
have been better if the learned District 
Judge had gone into the facts and con¬ 
sidered the evidence relating to the al¬ 
legation of undue influence as regards 
the consents by the holders of the 
watans; but it appears that the allega¬ 
tions are identical and it is not likely 
that if there was any substance in those 
allegations the suits would not have been 
brought immediately or within a reason¬ 
able time to set aside the orders. The 
orders complained of were passed in the 
year 1914 and the present suits were 
brought in 1926. The plaintiff’s’ argu¬ 
ment that the cases ought to be re¬ 
manded to the lower Court for a finding 
on the allegation as to undue influence 
appears to be technically correct, but I 
do not think it necessary to remand the 
case for that purpose as the suits are 
bound to fail on the point argued by the 
learned Government Pleader that all 
the suits are barred by limitation. The 
learned Government Pleader relied on 
Arts. 14, 91 and 120, Lim. Act. Taking 
the article which provides the longest 
period, namely Art. 120, Lim. Act, the 
suit of the plaintiffs would be barred 
after the lapse of six years from the year 
1914. The plaintiffs are either the regis¬ 
tered holders themselves or the repre¬ 
sentatives-or cosharers of the watandars, 
and the cause of action is stated as hav¬ 
ing arisen in the year 1914. The suits 
therefore would be barred under Art. 120, 
the article most favourable to the plain¬ 
tiffs in all these cases. 

It is urged on behalf of the appellants 
that some of the plaintiffs are minors, 
but under S. 9, Lim. Act, the time having 
once begun to run during the lifetime of 
the holder, no subsequent disability or 
inability to sue would stop the running 
of the limitation. The suits therefore* 
ought to have been brought within six 
years either by the registered holders or 
those claiming under them for a declara¬ 
tion sought in the present cases in opposi¬ 
tion to the commutation orders in the 
year 1914. 

(10) A. I. R. 1928^om. 201=1111. C. 278 
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It is said that some of the plaintiffs 
caine to know of the fact of tlie alleged 
want of free consent only recently. But 
the holders of the watans must have 
known if the allegation is true that their 
consents wore obtained l)y undue influ¬ 
ence at the titne when their consents 
were so obtained. The suits not having 
been brouglit within six years from the 
date ot the order are in in\' o]>inion be¬ 
yond time. 

On tliese grounds. I would conlinn the 
decrees of the lower Court and dismiss all 
the ap[)oals with costs. 

Baker, J. —Tliis group of about torty 
appeals ai ises from suits brought in the 
District Court, Poona, to set aside the 
commutation of kulkavni watans in the 
Poona District made in 1914. In that 
year Government decided to do away 
with the system of kulkarnis in the Dek- 
khan and to replace them by talatis and 
under S. 14, Bombay Hereditary Oilicos 
Act, a commutation of kulkarni service 
watans was otTected. This gave rise to 
a very largo number of suits in all 
the districts effected. Afost of these suits 
and the ai)peals arising t liorofrom were 
disposed of many years ago but for some 
reason which is not at present clear lo 
me tlio suits in the Poona District were 
Inought in 1925, i. o., twelve years after 
the commutation had boon otToctod and 
thereforo jirima facie all those suits 
would bo I’arrod by lunitation. That 
however is a (luostion wliich was not 
gone into in tiio lower Court and would 
have to bo separately considered in each 
case some of the plaintiffs being minors 
at the date of tlio commutation. 

Tlie suits wore all decided in one judg¬ 
ment on two preliminary issues: 

“Wholher Iho jnrisdu-lion ot the Coui'l is 
jaaiTod Iw S. •! (a)and S. 11, llomhay Hovenue 
Jurisdiction .Vet” 

and 

‘'Whether Iho provisions of the siitl Act arc 
llegal or ultra vires.” 

The remaining two preliminary issues 
as to limitation and tlio validity of the 
notices under S. 80, Civil P. C.. were not 
decided, the suits being dismissed on the 
ground that thoy wore barred under the 
Bombay Revenue Jurisdiction Act, and 
that Act was intra vires. 

The suits all being for a declaration 
that the orders of commutation were 
illegal and invalid and the rights of the 
various plaintiffs in tdie said kulkarni 
watans I'omained unaffootod and they 


are entitled to officiate as watandar kul¬ 
karnis and for an injunction against the 
Secretary of State to prevent him from 
doing anything which would alter or 
modify or in any way affect the charac¬ 
ter and tenure and incidents of the kul¬ 
karni watan of the plaintiff' are clearly 
suits falling under B. 4. Bombay Reve¬ 
nue Jurisdiction Act, 10 of 1876, which 
ousts the jurisdiction ct the Court in 
regard to claims against Government 
relating to any property appertaining to 
the office of any hereditary officer ap- 
j)ointed or recognized under Bombay Act 
3 of 1874 or any other law for the 
time being in force or claims to perform 
the duties of any such officer or in respect 
of any injury caused by exclusion from 
such office or service or suits to sot aside 
or avoid any order and tlie same Act or 
any other law relating to the same sub¬ 
ject for the time being in force passed by 
Government or any officer duly autho- 
rizod in that behalf. The present suits 
are claims against Government relating to 
liroperty belonging to the office of here¬ 
ditary officers appointed under Bombay 
Act 3 of 1874. They are also cla ims to 
perform the duties of such officer and are 
in respect of an injury caused by exclu- 
sion from such office and are further suits 
to set aside or avoid orders passed under 
S. 15, Bombay Ploreditary Offices Act, 

3 of 1871. While it cannot bo contended 
that the suits are not of this nature it is 
sought to exclude them from the opera¬ 
tion of the Bombay Revenue Jurisdiction 
Act by arguing that there are not suffi¬ 
cient materials liefore the Court to show 
that the consent given was a free consent 
and that it is not open to the Court to 
decide the cases on general principles 
without going into the facts and it is 
further contended that no order can be 
passed under S. 15. Watan Act, unless a 
proiior iii(]uiry is hold under S. 73 of the 
same Act, tlio provisions of which are 
imperative. That section directs an in¬ 
vestigation recorded in writing with pro¬ 
per opportunity afforded for the heaving 
of claims and the production of evidence. 

In the absence of evidence it is unne¬ 
cessary to make any reference to the im¬ 
probability of persons whose consent 
was not a free consent waiting for 
twelve years before taking any steps nor 
is it clear what knowledge those of the 
plaintiffs who were minors at the data of 
tho commutation can liave had of the cir- 
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-cumstances under which their fathers 
gave their conBent but so far as regards 
the inquiry necessary under S. 73. Watan 
Act, it may be pointed out that in these 
cases the commutation was made under 
the general orders of Government and 
consequently the same considerations 
would apply to each and every watan. 
In the case of an individual watandar 
desiring to commute his liability to ser¬ 
vice under S. 15, it would no doubt he 
necessary to inquire.into the circumstan¬ 
ces which led him to adopt this attitude 
but where as in the present case the rea¬ 
sons for the commutation are the policy 
of Government, it is not clear to me what 
inquiry the Collector could have made in 
each individual case beyond what be has 
done. The proceedings in ^ach case have 
been put in, except in one case. First Ap¬ 
peal No. 225, and in that in the plaint 
it is admitted that there was an applica¬ 
tion under S, 15 followed by an order. 
The learned Government Pleader has 
satisfied us that in all the other cases the 
proceedings are on the record. They 
consist only of the application in writing 
by the holder of the watan to-be relieved 
from service on the conditions mentioned 
in the application, and the order of the 
Collector thereon, in which the names of 
the holders of the watan as entered in 
the watan registers and their shares are 
given, and they are declared to be re¬ 
lieved in perpetuity of their liability to 
perform service on payment to them of a 
certain amount. It is not suggested that 
any evidence was tendered and refused, 
or that any claims were put forward by 
other persons than the representative 
watandars, and it is not alleged that the 
representative watandar was not the per¬ 
son with whom the settlement was 
made. 

The word “holder" is defined in Cl. (4), 
S. lo. and he is the person with whom the 
settlement is to be made, such settlement 
being binding under Cl. (3) both upon 
Government and the holder of the watan 
and his heirs and successors. All the 
) resent suits relate to cash allowances 
and not to watan land. These cash al¬ 
lowances are the property of the repre¬ 
sentative watandar, and are not family 
property. This is made clear by Ganga- 
■ dharv, Vishnu {l) a.nd p. 951 (of 31 
B. L, R.) it is stated: 

• . confining our observations expressly to this 
• cash allowance from Government and not neces* 
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sarilx to other species of watan property. . . The 
allowance from its inception was a inattcr bet¬ 
ween tAvo partie.s and two parties only—Govern* 
inent on the Oiie hand and the representative 
watandar chosen by them on the other—and ex¬ 
cept that the selection was confined by law to the 
watandar familv of which undonl)ledlv the 
plaintiffs-rcspondenrs are membets, no other 
person in the family has a right, vested or other, 
to the allowance. If in 1014 Government on the 
one hand gave np their right to the service and 
the officiating iailkarni gave np two-tldrds of 
that allowance, such an agreement was one 
which under S. 15 of the Act it was perfectly 
competent for them to make.” 

No question thei;ofoi'e arises of the 
allowance being a family property in 
which the sons had a vested interest by 
birth and which could not be alienated. 
The representative watandar was compe¬ 
tent under the Watan Act to commute 
the services, and in view of the circum¬ 
stances under which the commutation 
was effected, I see no reason to suppose 
that the provisions of S. 73, Watan Act, 
as regards the inquiry to be made were 
not complied with. In this connexion I 
may refer to the remarks of Fawcett, J., 
in Secy, of State v. Yello Bamchandra (8) 
in which it was held that the words 
“commutation accepted" were sufiBcient. 
In the present case the proceedings were 
in a fuller form, as already mentioned at 
p. 6 of this judgment. In these circum¬ 
stances, I am of opinion that the suits 
are barred by S. 4, Bombay Revenue 
Jurisdiction Act, and that it would not 
be competent for the Court to go into the 
question of the consent, which, as I have 
already said, was not raised until 12 
years after the commutation. The case 
of Bhikaji Laxman v. Secy, of State (6), 
relied on by the learned counsel for the 
appellant, is not on all fours with these 
cases as the consent there was given by 
a person who was held by the High Court 
not to be competent to give it not being 
the ‘ holder" as defined in Cl. (4), S. 15, 
Watan Act. And in this connexion it 
may be remarked that in First Appeal 
No. 230 the consent was given by the 
plaintiff's mother as his guardian. No 
point was taken in that case in the 
plaint that the widow could not give her 
consent, and in view of S. 4, Watan Act, 
which defines “guardian," read with S. 37, 
which confers on the guardian the right 
to exercise all powers and perform all 
duties conferred and imposed by the Act, 
the consent in this case is equally bind¬ 
ing. It has next been argued that the Bom¬ 
bay Revenue Jurisdiction Act is ultra 
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vires of the legislature. This is an old 
argument which lias many times been 
raised, and so far as this Court is con¬ 
cerned, is disposed of by Bachaiujaii^la v. 

of Stat'' {3}. I need not repeat in 
detail t lie arguments which are put for¬ 
ward on this point, which briefly are 
that the effect of the Government of India 
Act. iBoB, S. G5, was to debar the 
Government of India from passing any 
Act which can prevent a subject from 
suing the Secretary of State in Council 
in a civil Court in any case in which he 
could have similarly Sued the old East 
India Company. Under th.o Bombay Regn. 
20 of 1B27. S. 0. Cl. (2). claims against 
Government regarding inaras were ex¬ 
cluded, and they were similarly excluded 
by the preanihle to Act 11 of 1S52. lam 
of opinion tliat watans are included in 
inams; vide Phadnis’s Watan Act, Intro¬ 
duction. pp. 29 and 31, and Prov. 5, 
S. B. Sell. B. Act 11 of 1852, which deals 
with the service watans of desais. sar- 
desais. nadgaudas, deshpandes, patels, 
kulkarnis. mhars, talavaras, which seems 
to show that the service watans are re¬ 
garded as falling under tlie Act. In any 
case L'acJiajojauda v. Si’cif. of Stale (3) is 
binding on us, iiut I have no doubt that 

tlie lioinbav Revenue Jurisdiction Act is 

% 

not ultra vires, and though the provi¬ 
sions of that Act have been frequently 
before tlie Privy Council, it has never, so 
far as I am aware, lioen suggested there 
that the Act is ultra vires. 

I may add on the question of the con¬ 
sent of the representative watandars 
being obtained by misrepresentation and 
coercion that particulars are not given in 
the plaints, and I may refer to the re¬ 
marks in Damodar Krislnia v. Secy, of 
State (9). where in similar oases from 
Nasik it was held that the plaints did 
not observe the rule of pleading laid 
down in 0. 6, R. 4. 

1 have not dealt with the (luestion of 
limitation. Prima facie all the suits 
appear to ho time barred as the very 
longest period of limitation would be six 
years under Art. 120, and these suits are 
filed at the expiry of 12 years from the 
date of the order. 

1 agree therefore that all tlie appeals 
should lie dismissed with costs, 

T\.\.1 n.K. ,lppealii disiniased^ 
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Patkar, J. 

Qiiriinyo.ppa Shivappa Masali and 
others —"Phaiii tiffs Appellants. 

v. 

Sabii liamappa Kore Respondent. 

Second Appeal No. 1005 of 1927, De¬ 
cided on 12th August 1930. against deci¬ 
sion of Dist. Judge, Bijapur. in Appeal 
No. 99 of 1926. 

(a) Hindu Law— Alienation—Coparcener- 
Subsequent suit for partition—Partition de¬ 
cree recognizing equity of purchaser as re* 
gards property alienated—Effect stated. 

Purchaser of p.irticular parcels of joint family 
land from a oopircener, subsequently joined as 
party to the suit for prtition brought by the 
other cop.ircencr, obtaining a decree directing 
that the lands in possession of the purchaser 
should bo allottejl as far as possible to the share 
of alienating cop.vrccuer, though cannot be said 
to be entitled to any specific right in any pro- 
pertv much less in tiic parcels of laud not pur¬ 
chased bv him, has an equity as against the 
alienating coparcener to have the lands allotted 
to his share in order that in the partition decree 
the lands might be given to him as far as pos¬ 
sible. [P-219 0-2 ,P 2:0 0 11 

(b) Civil P.C. (1908), O 6.R. 17—Frau¬ 
dulent sale by coparcener to defeat equity of 
his purchaser recognized by partition decree 
—Subsequent purchaser recovering property 
by partition decree—Holder of equity can 
maintain a suit to set aside decree on decla¬ 
ration that sale was collusive and intended 
to defeat his equity—If no consequential re¬ 
lief asked plaint can be amended to incorpo¬ 
rate it even at appellate stage. 

One a as purchaser of part of the joint family 
property h.id an equity in his favour to have the 
property sold to him by one cop.irconcr allotted 
to the share of that coparcener as far as possible, 
and the equity was recognized by the partition 
decree. But subseiiuoiit to the decree the alienat¬ 
ing coiJarconer alienated his share in the rest of 
the properly to a third person B under a bogus 
sale deed, who in his turn recovered the share 
by a partition decroo. To the latter suit G was 
not jointed as party though ho applied to be so 
added. Thereupon G sued for a declaration thajl 
the decroo obtained by B against his vendee was 
collusive. No cousoqueutial relief was prayed 
for although it was contended inter alia that Q 
had no right to the suit land and the suit to set 
aside the decree was not maintainable. 

IleUl ; that tho suit for declaration that the 
decree obtained on tho basis of the bogus sale 
deed was collusive and should bo sot aside, waa 
maintiiuablo and oven though no cousoqueutial 
relief was claimed, tho plaintiff could bo allowed 
to amend tho plaint so as to iucori>ovato the 
cousoqueutial relief for setting aside the decr^ 
and that under tho circumstances of the case the 
application for amoudmout can be allowed oven 
at the stage of appeal : A,IM* P.C. 50 and 

1929 Bom. 1. Bel, ou. [P 221 C IJ 

(c) Hindu Law— Alienation—Coparcener- 
Partition decree — Prior purchasers and en¬ 
cumbrancers from one coparcener are entitled 
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to property as far as possible but not as of 
right. 

Prior purchasers or incumbrancers from a co¬ 
parcener in a joint Hindu family are, as far as 
possible, entitled to priority but not as a matter 
of right. It is only an equity and the question 
how and where the equity should be invoked in 
aid of a party must depend upon equitable con¬ 
siderations which, again, must depend on the 
circumstances of each case: 28 Bom. 201 and 11 
B.H.C.R. 72 and 76, Foil. [P 219 C 2] 

Hu C. Cotjajee, G. P. Murdeshwar and 
M. M. Nadka fiii — lov Appellants, 

H. B. Gxtrfiasie —for Respondent 1. 

Judgment. —This is a suit brought by 
the plaintiffs for a declaration that the 
decree obtained by defendant 1 against 
defendant 2 was a collusive decree on the 
ground that defendant 2 in order to 
defraud the plaintiffs passed a hollow 
sal^e deed to his brother-in-law defendant 
1 of his share in the plaint lands and 
that subsequently in collusion with defen¬ 
dant 2, defendant 1 brought a suit against 
defendant 2 on this sale deed and ob¬ 
tained an ex parte decree. 

The learned Subordinate Judge held 
that the plaintiffs were entitled to main¬ 
tain the suit and that the decree in Suit 
No. 332 of 1924 was obtained by defen¬ 
dant 1 collusively with defendant 2 as 
alleged by the plaintiffs, and therefore 

gave a declaration that the decree was 
collusive. 

Two appeals were filed against the 
decree, Appeal No. 99 by the plaintiffs 
urging that the lower Court ought not to 
have merely given the declaration but 
ought to have set aside the decree, and 
Appeal No. 101 by defendant 1 attacking 
the grant of the declaration. The learned 
District Judge held that the suit was not 
maintainable on two grounds: firstly, that 
the plaintiffs did not ask for setting aside 
the decree in the plaint and therefore 
could not sue for a declaration, and se¬ 
condly, there was no evidence of collu¬ 
sion, and also relied upon the decision in 
the case of Ram Sarup v. Rukmin Knar 
(1), With regard to the application for 
amendment, Ex. 10. which was filed in 
appeal, the learned Judge was of opinion 
that it was a new case quite different 
from the case made before the Subordi¬ 
nate Judge, and that even if Art. 91. 
Lim. Act. did not apply, Art. 120 would 
be applicable to a suit to set aside the 
sale, and the amendment of the plaint 
would deprive the defendant of the de¬ 
fence of limitation. He therefore rejected 

(1) [1885] 7 All. 884=(1885) A^.N. 281. 
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the application for amenduient, and dis¬ 
missed the plaintiffs’ suit. 

On second appeal it is urged that the 
lower Court ought to have given the 
declaration even though the plaintiffs did 
not ask for consequential relief, and it is 
further urged tliat if the consequential 
relief was not asked for in the plaint, the 
plaint should be allowel to be amended 
by incorporating the relief with regard to 
the setting aside of the decree. 

It appears that defendant 2 Somanna 
and his nephew Ramalingappa owned 
11 lands including the three lands in suit. 
Ramalingappa brought a suit for partition 
against defendant 2 in the year 1919 for 
partition of his half-share. The present 
plaintiff was a transferee of eight of the 
lands other than the three lands in suit. 
In the decree for partition it was directed 
that the lands in possession of the pre¬ 
sent plaintiff should be allotted as far as 
possible to the share of defendant 2. 
Two days after the decree, i. e., on 3rd 
September 1921, defendant 2 sold one- 
half share in the remaining three lands 
to defendant 1, and in the year 1924, 
defendant 1 brought Suit No. 332 against 
defendant 2 for partition of the lands in 
suit. The present plaintiff's made an 
application that they should be joined as 
parties. Their application was not al¬ 
lowed and an ex-parte decree was obtained 
by defendant 1. 

In Narayan v. Nathaji Durgaji (2) it 
was held that the principle laid down in- 
Panditrang Anandrav v. Bhaskar Shada- 
(3) and Udaram Sitaram v. Banu/ 
Panduji and Venku Panduji (4) has 
settled the law governing decrees for 
partition. Prior purchasers or incum¬ 
brancers are, as far as possible, entitled 
to priority but not as a matter of right. 
It is only an equity and the question, 
how and where the equity should be 
invoked in aid of a party must depend 
upon equitable considerations which, 
again, must depend on ihe circumstances 
of each case. 

Though the plaintiffs cannot be said to 
be entitled to any specific right in any' 
property, much less in the three lands in 
suit, there is no doubt that the plaintiffs 
have an equity as against defendant 2 to 
have the lands allotted to his share in 
order that in the partition decree the- 

(2) [1903] 28 Bom. 201=5 Bom. L. R. 945. 

(3) [1874] 11 B, H. G. R. 72. 

(4) [1875] 11 B. H. C. R. 76. 
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panels may he ^iven to the present plain- 
titfs as iar as possible. It was not there¬ 
fore oi'on to flofenclant 2, two days after 
the decree, to pass a bogus sale deed in 
favoiir of defendant 1 in order to defeat 
the iilaintiti’s' equit y, and if. as contended 
by t.he jirosont jilaintitTs, the sale deed in 
favour of defendant 1 was a hollow sale 
doecl, the direct result of the transaction 
would ho to dofi'at the ofiuity in favoui' 
of the plaintitls. Suliscquontly, after three 
years, defendant 1 obtained a decree 
against tlefendant 2 and got one-halt ot 
the three Innds. Fn that suit the pre¬ 
sent i)laintifts made an ajiplication to he 
made parties, but that, application was 
disallowed. The plaintitls, therefore 
cannot enforce 1 lioir efiuity in the ex¬ 
ecution proceedings of the i)artition de¬ 
cree unless they bring a '.Jsuit to sot aside 
the subsequent decree obtained by defen¬ 
dant 1. [f the sale by defendant 2 in 
favour of defendant 1 is for valuable con¬ 
sideration, the plaintitls will bo bound to 
fail on the merits. Hut assuming that 
the transaction was a hogu-s sale, the 
plaintitls as purcliasers who had an 
equity in their favour rocogni/.ed by the 
partition decree wore entitled to sue for 
a declaration that the decree obtained 
by defendant I was collusive and should 
be set aside. Tlie objection to the grant 
of tlio declaration in tho lower Court 
was that thoro was no jirayor for setting 
aside the decree. Tho plaint appears to 
have been not ]>roporly drafted. There 
ought to havo heon not merely a prayer 
for a declaration, hut a relief ought to 
havo heon asked for for setting aside tho 
decree, for even if a declaration had been 
granted^ it would havo been of no use to 
tho iirosent plaintitls in execution of the 
decree in tho partition suit. 

The question therefore now is whether 
;th 0 plaintitls should be allowed to amend 
ithe plaint by incorporating tho relief for 
setting aside the decree. Various cases 
liavo been cited in tlio argument, hut it 
appears that owing to some mistake of 
the person drafting tho plaint, tho relief 
has not lioon askod for, and if tho action 
of tho plaintitl is bona tide, tho amend¬ 
ment can bo allowed under tlio ruling of 
tho Privy Council in Charan Da:i v. Amir 
Khan (5). \t p. IIG (of dS Cal.) it is ob¬ 
served: 

‘11 this he so, :ill that h.ipponoil was tint the 

(.a) A. [. U, P.»-2i~i\ 0.50=57 \7c. UOlt—4'ri. 
\. Cal. 110(P. 0.). 


plainlilTs, through some clams y blundering at- 

tcuiotod to :i?^crt rif^Hls tlint tho) iiiicloubtcdly 
possessed under tlic statute iu a form which the 
statute did not permit.” 

and it is further observed that under 
special circumstances the Court has 
power to allow the amendment of the 
plaint though as a general rule such 
power should not be exorcised where its 
effect is to take away from a defendant 
a legal right whic*h has accrued to him 
by laj)ie of time. The plaintitls asked 
for a declaration that the decree obtained 
by defendant 1 against defendant 2 was 
a collusive decree. The written state¬ 
ment of defendant 2. Kx. lb. para, b runs 
as follows: 

•'Pliiiutitts have no right whatever over the 
laijds in sail and l>eiico their suit to sot aside tho 
docrei' is not maiutainal*lo.' ^ 

ft apiiears that defendant 2 under¬ 
stood the plaint as asking a prayer not 
only for a declaration hut also for setting 
asi'lo the decree, .\fter the declaration 
was given by tlie Subordinate -ludge, the 
plaintiff bled appeal No. 09 in which they 
asked for setting aside the decree. In 
tho lower appellate Court it appears that 
tlio ainondmont sought to he made in the 
plaint related to the relief to have the 
sale-deed set aside, and the learned 
Judge properly disallowed that amend¬ 
ment. In second appeal it is now urged 
that the only amendment that ought to be 
allowed would be by incorporating a relief 
in the plaint, with regard to the setting 
aside of the decree. In Sheopujan Bai 
V. Krsho Praaad Singh (b) it was held 
that although an appollate Court will 
not ordinarily allow an amendment of 
the plaint whore the plaintiff has elected 
to go to trial upon the issue whether the 
frame of the suit is correct notwithstand¬ 
ing tho objection of the defendant that 
the suit offended against S. -12, Specific 
Relief Act, yet, where tho plaintiff has 
framed his suit bona fide, believing that 
consequential relief is not open to him, 
and that he is entitled only to declara¬ 
tion, tho Court is justified in allowing an 
amendment of the plaint. 

In tho plaint an allegation was made 
that the decree was obtained by collu¬ 
sion. The learned Judge during the 
course of his 'judgment stated that there 
was no evidence to hold that the obtain- 
niout of the decree was collusive. Ac¬ 
cording to the decision in Kondi v. CAnni- 

■ (cr'A. i. K. 10I4 .l\u7 :n0^7i5 l7 0. 347=a 

P\t. 010. 
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lal (7) the word “collusion" when used in 
connexion with judicial i^roceedings 
means a secret agreement between two 
persons that the one should institute a 
suit against the other in order to obtain 
the decision of a judicial tribunal for 
some sinister purpose, or even in the 
wider sense of a deceitful agreement or 
compact between two or more persons to 
do some act in order to prejudice a third 
person or for some improper purpose. To 
the same effect are the observations in 
Field’s Law of Evidence, Edn. 8, at p. 
377. If the sale-deed passed by defen¬ 
dant 2 in favour of defendant 1 was for 
valuable consideration, the plaintiff’s* 
suit is bound to fail. If on the other 
hand the sale deed was a hollow sale 
deed, it would clearly follow that there 
was some understanding between defen¬ 
dant 1 and defendant 2 that the decree 
should be obtained in order to prejudice 
the equity of the present plaintiff's. I 
think therefore that under the peculiar 
circumstances of this, case the amend¬ 
ment should be allowed even in second 
appeal. 

I would therefore allow the plaintiffs to 
amend the plaint incorporating therein a 
prayer for setting aside the decree in suit 
No. 332 of 1921, and .would therefore re¬ 
verse the decree of the lower Court and 
send the case back to the Court in order 
to determine whether the decree obtained 
by defendant 1 against defendant 2 was 
obtained in collusion with defendant 2. 
In considering that question it will be 
open to the District Judge to consider 
whether the sale deed passed by defen¬ 
dant 2 in favour of defendant 1 on 3rd 
September 1921, two days after the par¬ 
tition decree, was a hollow transaction or 
was for consideration. If the learned 
District Judge comes to the conclusion 
that the document was for valuable con¬ 
sideration the plaintiffs’ suit will have to 
be dismissed. If on the other hand, he 
comes to the conclusion, on taking into 
consideration the document and the other 
circumstances in the case, that the sale- 
deed was a hollow transaction, there 
would be adequate ground for inferring 
that the decree obtained by defendant 1 
against defendant 2 was a collusive de¬ 
cree. 

I would therefore I’everse the decree 
of the lower appellate Court and remand 

(7) A. i. R. 1929 Bom. 1-113^1. C. 229=^33 
Botn. 70i 
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the case to the lower appellate Court for 
decision on the merits in the light of the’ 
remarks made in this judgment. The 
plaintiffs to pay the costs of defendant 1 
incurred up to date. 

V.B./r.K. Decree reversed: Case 

remanded. 
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Patkar and Broomfield, JJ. 
Tukaram Krishna Fatil —Defendant— 
Appellant. 

V. 

Dinkar Bisbat ^lahadu — Plaintiff — 
Respondent. 

Second Appeal No. 305 of 1928, De¬ 
cided on 11th September 1930, against 
decision of Asst. Judge, Satara, in Appeal 
No. _122 of 1927. 

Hindu Law—Succession— Illegitimate son 
—Suit by dasiputra for possession of property 
—It is sufficient to show that concubine was 
in sole keeping of deceased and connexion 
lasted till his death and that the illegitimate 
son was not fruit of adulterous intercourse— 
It is immaterial that connexion was in be¬ 
ginning adulterous. 

In a suit by a dasiputra or illegitimate sou 
for possession of certain property on ground oi 
inheritance from his deceased father, it is suffi¬ 
cient to show that the concubine was in the sole 
keeping of the deceased and the connexion lasted 
till the death of the paramour and that the son 
was not the fruit of adulterous connexion. It 
is not necessary that the woman should be an 
unmarried woman. She may be a widow or a 
common prostitute. It does not matter also if 
the connexion is in the beginning adulterous. 
The only condition is that the illegitimate son 
should not be the fruit of adulterous inter¬ 
course : 1 Bom. 97 ; A. I. R. 1921 Cal. 820 

(F, B.) ; 39 Mad. 13G.(F. B). ; 41 Mad. 44 ; 40 
Bom. 369 and A. I. R, 1923 Bom. 130, Rel. on. 

[P 223 C 1,2] 

G. N. Thakor and S. Y. Abhuankat — 
for Appellant. 

II. C. Coyajee and D. E. Patiuardhan 
—for Respondent, 

Patkar, J. —This was a suit brought 
by the plaintiffs Shankar and Dinkai* for 
possession of certain property on the 
ground that they were the dasiputras of 
one Mahadu Daryaji Patil who died in 
February 1924. Defendant 1 the brother 
of Mahadu contended that the plaintiffs 
were npt the dasiputras of the deceased 
Mahadu, and that Mahadu and defendant 
1 were Kshatriyas and not Shudras. 

Both the lower Courts came to the con¬ 
clusion that Mahadu and defendant 1 
were Shudras, that Shankar was born in 
November 1918, that Radba’s husband 
died on 6th August 1918, and that there¬ 
fore Shankar was not the illegitimate son 


I 



222 Bombay TCKARAM v. DiNKAR (Patkar, J.) 


1931 


of 'Mahadu, but Dinkar, who was born on 
loth March 1922, was the illegitimate 
son of Mahadu and was entitled to suc¬ 
ceed to tlie property of Mahadu. 

In second appeal it is urged that the 
finding of both the Courts that Mahadu 
and defendant 1 were Shiulras should not 
be accepted on tlio ground that the deci¬ 
sion in Maharaja of Kolhapur v. Sun- 
daram .h/!/fJr (l) was not followed by 
this Court in Subro.o Ilamhirrao v. Ea- 
dha Ilamhirrao (2). and that both the 
Courts have not applied tlie test of the 
consciousness of the community in order 
to determine t he varna of Mahadu. The 
learned Subordinate Judge applied the 
principle of the consciousness of the com¬ 
munity as the test of varna. and having re¬ 
gard to the defendant's admission before 
■the revenue on'icers that he was a Shudra 
and to the fact that Mahadu’s family was 
not one of the 96 families, came to the 
conclusion that they were not Kshatriyas 
but were Shudras. That finding was ac¬ 
cepted by the lower appellate Court. The 
finding therefore on this point is based on 
the evidence in the case, and is on a 
question of fact with which it is dilficult 
to interfere in second appeal. 

It is next urged that the connexion of 
Eadha with Mahadu was in its inception 
adulterous, and therefore Radha could 
not be said to be a dasi of Mahadu, and 
Dinkar also was not entitled to succeed 
as the illegitimate son of Mahadu. 

In Rahi v, Govind (3) it was held that 
in the Presidency of Bombay the illegiti¬ 
mate offspring of a kept woman or a con¬ 
tinuous concubine amongst Shudras are 
on the same level as to inheritance as 
the issue of a female slave by a Sliudra, 
and at p. 113 it was observed that the 
condition, that the Shudra woman should 
never have been married to any man. has 
in practice, been discarded in the Presi¬ 
dency of Bombay. 

In Sadu v. Baiza (4) it was hold fol¬ 
lowing Rahi v. Govnid (3), that in the 
Bombay Presidency, among Shudras the 
illegitimate offspring of a kept woman or 
continuous concubine are on the same 
level as to inheritance as the dasiputra, 
or son of a female slave by a Shudra. 

In Rajani Nath Das v. Nitai Chandra 

(1) A.I.K, 1925 JIad, 497=93 I.C. 705=48 
Mad. 1. 

(2) A.I.R. 1928 Bom. 295=52 Bom 497 

(8) [1875] 1 Bom. 07. 

(4) [1878] 4 Bom. 37 (P.B.). 


Dey (5) it was held that an illegitimate 
son of a Shudra was entitled as a dasi¬ 
putra to a share of the inheritance, pro¬ 
vided that his mother was in the con¬ 
tinuous and exclusive keeping of his 
father, and he was not the fruit of an ad¬ 
ulterous or an incestuous intercourse. 

In Ga7i(iabai Peerappa v. Bandu (6) it 
was held that among Shudras an illegiti¬ 
mate son of a concubine stands on the 
same level as to inheritance as the dasi¬ 
putra. In that case the woman was a 
widow and lived with her paramour till 
bis death, and it was observed at p. 371 
that the condition that the Shudra wo¬ 
man of whom the illegitimate son is 
born, should never have been married to 
any man has been discarded in the Presi¬ 
dency of Bombay, and that among Shud¬ 
ras the illegitimate sons of a kept woman 
or concubine are on the same level as to 
inheritance as the dasiputra or the son 
of a female slave by a Shudra. 

In Soundararajan v. A runacha h vi Chetty 

(7) it was held by the Full Bench of the 
Madras High Court that the illegitimate 
son of a Shudra by a dancing-woman who 
was by profession a prostitute before she 
came into his keeping but who was kept 
by him in continuous and exclusive con¬ 
cubinage thereafter was entitled to get 
his appropriate share in the joint family 
property after his father’s death, pro¬ 
vided the connexion between his father 
and mother was not incestuous or adul¬ 
terous. At p. 151 it was observed that 
the limitation as to her being an exclu¬ 
sive and continuous concubine is not to 
be found in the texts and appears to have 
been imposed by the Courts as necessary 
to secure due evidence’of the paternity* 
just as the further restriction that the 
connexion must not have been incestuous 
or adulterous was imposed on general 
grounds of morality. It was held in 
Subramania Ayyar v. RathuavoJu Chetty 

(8) that it was not necessary that the 
woman should be an unmarried woman. 

It would therefore follow from the de¬ 
cided cases that it is not necessary that 
tlie woman should be an unmarried wo¬ 


man. She may be a widow according to 
the decision in Gangabai Peerappa v. 
Bandu (6) or a common prostitute accord¬ 
ing to the decision of the Madras High 


(5) .A.I.R. 1921 Oftl..820=63 I.C, 50=48 Cal- 
643 (P.B.). 


( 6 ) 

(7) 

( 8 ) 
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40 Bom. 369=32 I.C, 986. 

39 Mad. 136=33 I.C. 858 (F.B.). 


[1917] 41 Mad. 44=42 I.C. 556 (F.B.). 
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Court in Soundararajan v. Arunachalam 
Chettij (7). 

Golapchandra Sarkar Sastri in his 
Hindu Law, 6th Edn., at p. 299, is of 
opinion that the various*decisions on the 
right to maintenance of a concubine from 
the estate of her deceased paramour, and 
their son’s claim to a share therein, con¬ 
template cases in which the concubine 
lived as a member of the family and that 
such a concubine is called avaruddha stri. 
This opinion coincides with the view of 
Shah, J., in Bai Monghibai v. Bai Nagu- 
bai (9). But their Lordships of the Privy 
■Council in Bai Nagubai v Bai Monghibai 
(10) have expressed the view that as sla¬ 
very is abolished, common residence is 
not now necessary, whatever may have 
been the case when the concubine was a 
■slave of the household, and that a con¬ 
cubine is entitled to maintenance out of 
the estate of her deceased pa'ramour pro¬ 
vided that the concubinage be permanent 
■until the death of the piramour and 
•sexual fidelity to him be preserved al¬ 
though the concubine be not kept in the 
family house of the deceased. 

It would therefore follow that the wo¬ 
man must be in the sole keeping of her 
paramour and the connexion must last 
till the death of the paiamour and the 
'sexual fidelity to him is preserved. There 
is no limitation of time fixed by any of 
-the decided cases or by the texts as to 
;the duration of such connexion. In the 
Privy Council decision the period was 
five years, whereas in the Madras Full 
Bench case of Soundararajan v. Aruna¬ 
chalam Ghetty (7) the period of three 
years elapsed from the inception of the 
connexion to the birth of the illegitimate 
son. It would therefore be sufficient if 
the concubine was in the sole keeping of 
the deceased and the connexion lasted 
till the death of the paramour, and the 
illegitimate son was not fruit of adulter¬ 
ous connexion. 

In the present case, even though the 
connexion was in its inception adulter- 
lous, it ceased to be adulterous after the 
death of Radha’s husband on 6th August 
jl918, and the plaintiff was born four 
years after Radha became a widow and 
the connexion ceased to be illegal or for¬ 
bidden by law. Though Radha’s con- 

(9) A.I.R. 1923 Bom. .130=69 I.C. 291=47 

Bom. 401. 

.(10) A.I.R. 1926 P.C. 73=9G 1.0. 20=53 I.A. 

153=50 Bom. 604 (P.O.). 
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nexion with Mahadu was immoral, itj 
ceased to be illegal or forbidden by law' 
after Govind’s death, and being of the 
same caste as Mahadu, it was open to her 
to remarry him after her husband’s 
death. The decisions have not gone so 
far as to lay down that the connexion 
from the very inception should be 
free from the taint of adultery or illega-, 
lity. The only condition is that the 
illegitimate son should not be the fruit 
of adulterous intercourse. I think 
therefore that Radha comes within the 
category of a dasi or continuous con¬ 
cubine according to the decided cases, 
and that the plaintiff Dinkar is dasi- 
putra or the illegitimate son of Mahadu 
and entitled to succeed. 

I think therefore that the view taken 
by both the Courts is correct, and this 
appeal must be dismissed with costs. 

Broomfield, J,—I agree with my 
learned brother that this appeal fails. 

Of the points raised by Mr. Thakor 
on behalf of the appellant only one can 
be regarded as a point of law. He has 
contended that the plaintiff-respondent 
has not the legal status of a dasiputra 
because his mother Radha had only 
lived with his father Mahadu for five or 
six years (seven or eight years accord¬ 
ing to the trial Judge) and because their 
association was in its inception adul¬ 
terous, Radha’s husband Govind being 
still alive when Radha first began to 
live with Mahadu. The interesting 
argument in which Mr. Thakor has de¬ 
veloped this point seems only to have 
disguised the fact that there is no real 
substance in either of the reasons that 
have been put forward. There is no 
authority for the proposition that a man 
and a woman must have lived together 
for any particular term of years in order 
that the woman may be entitled to the 
privileges of a dasi or avaruddha stri, 
or the offspring of their intercourse to 
the privileges of a dasiputra. One must 
be able to say of the woman that she 
was a permanent or continuing concu¬ 
bine, that she consorted exclusively with 
the one man during the period of her 
association with him and that she was 
openly and avowedly his mistress and 
dependant. That was laid down by 
Shah, J., in Bai Monghibai v. Bai Nagu- 
hai (9), and to that extent the judgment 
of Shah, J., was unaffected by the deci¬ 
sion of the Privy Council in appeal in 
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tho same case. Bai Naoiibai v. Bai 
Movohihm (TO). To satisfy those con¬ 
ditions it is no doubt necessary that the 
association must bo have lasted for some 
ccnsidonil)le time. Provided the con¬ 
ditions ar(; satistied, it seems to me it 
is !ioither necessary nor j) 0 ssible lobe 
more piecisj regards the duration of 
tiine. The i'rivy Council decision in 
Boi Nafjitbai v. Bai Mon{ihibai (10) 
iniplios that a period of five years is 
suiticiont, und in Soundararajan v. 
Anniacitiibi m Chettii (7) a person 
was held to be entitled to the status of 
a dasiputia who was born only three 
years after his mother began to live 
with his father. 

As regards tho argument based on the 
fact that [iidlia’s husband was still alive 
wlien sh.e first began to live with 
Mahadu. I am unable to see that that 
makes any material ditl'orence. Mr. 
Thakor says that it is a matter of first 
impression, and we have not been re¬ 
ferred to any reported case in which 
the facts were precisely the same. But 
in my opinion the authorities are wide 
onougli to cover the present case. It is 
perfectly well settled that no i)erson 
who is himself the offspring of an adul¬ 
terous Intercourse can claim a share as 
dasiputra: hut that is not the position 
in this case. The plaintitT's motiier had 
been a widow for four years when the 
plaintiff was born, and T can see no 
essential diUerenoo between the facts 
of this case and tho facts in Crangabai 
Pccrappa w Baniln ii^). As my loarnod 
brother has pointed out, it was hold as 
long ago as Itahi v. Gari ml valad Teja 
(3). that it is no longer a necessary con¬ 
dition that tho woman should nob have 
been married to another man. In this 
case it ai>jiears tliat Radha had never 
lived with (lovind who is said to have 
been a leper. Before she came to live 
with Mahadu, she had been tho mistress 
of another man, Vithu, but that fact is 
immaterial. In Souiuhit'df'ojaii v. .-IrHam- 
chalani Cheftg (7) tho woman hold 
to bo entitled as a dasi had l>oon pre¬ 
viously a professional prostitute. The 
fact seems to bo that, provided the con- 
ditioi^s mentioned above are fulfilled, 
tho antecedents of tho woman do not 
count. 

An illegitimate sou can only be en¬ 
titled to a share in his father’s property 
if tho parties are Shudras. In this case 


the parties are Marathas. The ciuesbiou 
was raised at the trial whether the 
family in question is of the Kshatriya 
or Sh'udra caste. Both the lower Courts 
have held that the parties are nob 
Ksiiatriyas but Shudra:^. On the face of 
it that appears to be obviously a ques¬ 
tion of fact. Mr. Thakor. relying on some 
remarks of Madgavkar, J., in Subrao 
Tlartibit'rdo v. licidho }1 amhirrao (2) has 
argued that, in order to decide whether 
a particular Maratha family belongs to 
the Kshatriva caste or the Shudra 
caste, caste consciousness or the con¬ 
sciousness of the community is an im¬ 
portant factor, that caste consciousness 
may ho proved by the evidence of 
the memhors of tho community, that 
the lower Courts have ignored the' 
evidence of certain momhers of the 
community who wore examined, and 
that tills amounts to a mistake of law 
which enables the whole question to be 
re-opened even in second appeal. The 
evidence however of these Maratha 
witnesses has not been ignored by the 
lower Courts. What the learned Assis¬ 
tant -ludge says is tliat their evidence 
is interested. That does not seem to be 
an unreasonable description of the evi¬ 
dence of witnesses who are claiming a- 
higher status not only for tho defendant 
but for themselves. Tliere is nothing 
in tho judgment in Snhrao llamhirrao v. 
EadJta llamhirrao (2) which makes 
it inounibent on the Court to attach 
importance to interested evidence. Fur¬ 
ther, tho lower Courts have given other 
reasons for not relying on the evidence 
of these T^Iaratha witnesses. It seems^ 
to mo to bo purely a question of appre¬ 
ciation of evidonco and not a matter of 
law at all. But, as my learned brother 
has pointed out, if tho argument based 
on caste consciousness has to be con¬ 
sidered, it would appear to tell rather 
against tho defendant than in his favour 
seeing that iii tho heirship inquiry by 
tho revenue authorities he liimsolf ad¬ 
mitted that he was of Shudra caste. 

R.M./u.K. Appeal dimi!ised. 
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Oh 2nj^^uly* 1925, the ^insblVehi^was 


Official Assifjnee of Bombay —Aj)pel- 
lant. 

V. 

K, R. P. Shroff and anothei —Respon¬ 
dents. 

Original Civil Jurisdiction Appeal 
No. 20 of 1930, Decided on 30bh Septem¬ 
ber 1930, from judgment of Kemp, J, 

Presidency Towns Insolvency Act (3 of 
1909), S. 17 — Bombay Native Share and 
Stock Brokers’ Association, Rr. 18, 56, 57 
and 62— Person holding card of membership 

Rules do not confer any right of property 
on member which can vest in Official As¬ 
signee in his insolvency. 

A member of the Bombay Native Share and 
Stock Broker’s Association has got by right of 
membership of the association the privilege of 
going to the Exchange and keeping his seat 
there and dealing on the Stock Exchange. But 
there is no power in the member to sell that 
right. If he makes default, the directors of the 
association cm cancel his membership and 
they can then sell, what is really the right of 
nomination to the vacant seat and -they must 
deal with the proceeds under the rules, but the 
defauling member takes no interest in such pro¬ 
ceeds. Where therefore a person holds a card 
of membership of the association, the rules do 
not confer on the members any right of property 
which can vest in the Official Assignee on the 
insolvency of such member for the benefit of 
the creditors of the insolvent or confer on the 
Official Assignee any right to recover the pro¬ 
ceeds from the directors. [P 226 G 2] 

Jamshed Kaiicja a.nd Binshah Mullah 
—for Appellant. 

CoUman and M. C. Setalvad~iov Res¬ 
pondents. 

Beaumont, C. J.— This is an anneal 
from a judgment of Norman Kemp,' J., 
which raises a curious point as to whether 
a card of membership of the Bombay 
Stock Exchange can be sold for the bene¬ 
fit of the creditors of the member of the 
Exchange on his becoming bankrupt. 

The plaintiff is the assignee in insol¬ 
vency of one Virji Madhavji, and the de¬ 
fendants are the directors of the Bombay 
Native Share and Stock Brokers' Associa¬ 
tion. The insolvent was a member of 
the association, and held a card of mem¬ 
bership for which he paid a subscription 
of Rs. 50 year. He had been a member 
since 1910, although the card was only 
issued in the year 1917. On 23rd 
June 1925 the insolvent was declared a 
defaulter by the association as he was 
unable to pay the debts he owed to the 
members of the association, and the 
card was forfeited by the defendants. . 

1931 B/29 & 30 


adjudicated an insolvent on an act of 
bankruptcy, which, we are told, was 
dated somewhere in June 1925, before the 
date w’hen he was declared a defaulter, 
and of course, the adjudication relates 
back to the act of bankruptcy. 

Now it is stated that these member¬ 
ship cards of the Native Stock Exchange 
are of considerable value, that they can be 
sold, it is said, for as much as Rs. 15,000 
a card. I suppose that as the card en¬ 
titles the holder to go into the Stock Ex¬ 
change and carry on business there it is 
anticipated that it will enable him to 
earn large profits, though it appears, in 
this case, the particular gentleman did 
not derive any benefit from the card, 
since his activities on the Exchange re¬ 
sulted in bis insolvency. 

I do not think anything turns on the 
deed of association of the Native Stock 
Exchange. The question I think is 
governed by the rules, and that question 
really is whether this card of member¬ 
ship confers upon the insolvent any right 
of property which can be sold for the 
benefit of his creditors, or which’can 
vest in his trustee in bankruptcy, the 
Official Assignee. 

Now the rules are by no means well 
drafted. They provide, amongst other 
things, that on the death of a member 
his card shall pass to his hson, and if, he 
has no issue the card shall be sold to the 
person whom the widow or the executor 
directs subject to certain rights given to 
the Board of Directors as to the determi¬ 
nation of the .purchaser, so that on the 
decease of the member his card is to 
some extent heritable. 

Then R, 18, provides: 

“If any of the brokers goes away from the 
market without paying the monevs claimable by 
another certified broker or is unable to pay (the 
same), his card shall be sold and the sale proceeds 
thereof shall be distributed amongst his 
creditors.” 

Reliance is naturally placed by the 
Advocate-General, on behalf of the Offi¬ 
cial Assignee, on that rule. But al¬ 
though the card can be sold it is clear 
under that rule that the insolvent him¬ 
self cannot effect a sale or get the benefit 
I think it is reaiiy a provision to the 
oEfect that, though the insolvent cannot 
himself sell his card, it may be sold 
by the directors in the event of his 
making a default, and the proceeds dis¬ 
tributed amongst his creditors. - 
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Rules 56, 57 and 62 deal with the case 
of a member making default. R. 56 
provides : 

“ If the directors deprive any member of his 
rights for his having failed as a member broker 
of the association to piy the amount duo to any 
other member broker of the association in respect 
of share and stock business, then after such a 
thing is notified and after his name is published 
hv order of tho directors as that of a defaulter 
that broljcr shill oasc to derive any benefit as a 
member of the association and the amount paid 
bv him as entrance fee to the a'^sociation shall 
bo forfeited.” 

That clause, taken by itself, seems to 
provide that if a member makes default 
ill meeting his obligations to the other 
members, his membership ceases. 

Then R. 57 gives the directors a special 

jiower to soil : 

‘‘ In accordance with the practice of the as¬ 
sociation current at tho time tho right apper¬ 
taining to the vacancy thus crcited aud to dis- 
tribute in such manner as the directors may 
deem proper tho amount which may bo realized 
from the purchaser of tho right of the member 
who may have been declared a defaulter as stated 
above, among such members of tho association 
who mav bo declared to be 'the creditors of that 
defaulter, and the defaulting member shall have 
no right to challenge this power po«esssed hv 
them.’* 

Then, R. 62 provides : 

“On account of his having become a defaulter 
bis card shall be cancelled -in accordance with 
the rules of the association. If ho fails to piy 
in full his creators within a period of sis months 
then his card shall be sold and the amount 
realized on tho sale thereof sh ill bo distributed 
among his creditors in proportion (to their 
claims), and if on such distribution being made 
any balance remains over then the same shall 
remain credited to the account of the fund in 
respect of the hall.” 

It is not easy to say what these rules 
exactly mean. I think that under R. 62, 
when there is default, the card is for¬ 
feited and the directors have to sell it 
after six months and divide the proceeds 
amongst the creditors—which I think 
means general creditors of the defaulter 
and any balance remaining is to be 
credited in respect of the hall of the 
association. R. 57 gives a special power 
to tho directors, if they do not desire to 
exercise the general power under R. 62, 
to sell the right of the defaulting mem¬ 
ber and divide the proceeds amongst 
fhe meinbors of the association who are 
■creditors of tho defaulter. 

Then there are other rules passed sub- 
-.G'^uently under ^Yhich a member can 
borrow moneys on the security of the 
card from the association and under 
\ bich if a member has continued to bo 
a member for a perioil of no: les< than 


25 years ha may sell his rights on certain 
terms. But this insolvent has not been 
a member for 25 years, so that there 
is no rule whatever which entitles the 
insolvent in this case to sell his rights. 

I think what it really comes to is this : 
The member has got by right of member-' 
ship of this association, the privilege 
of going to the exchange, and keeping 
his seat there and dealing on the Stock 
Exchange, and that is a privilege which; 
most people believe to be valuable. 
But there is no power in the member to, 
sell that right. If he makes default 
the directors of the association can 
cancel his membership, and they can 
then soil, what is really the right of 
nomination, to the vacant seat, and they 
must deal with the proceeds under the 
rules; but the defaulting member takes 
no interest in such proceeds. The fund 
produced by the sale is one in which 
the defaulter never had any interest, 
and it seems to me impossible to say 
that the rules confer on the member any 
right of property which can vest in the 
Official Assignee, or confer on the Official 
Assignee any right to recover money 
from the directors. 

The learned Advocate-General referred 
us to a good many cases, which I do 
not think really apply, because they all 
turn on the initial proposition that there 
is property in which the bankrupt is in¬ 
terested. It is of course quite clear 
that a man is not entitled to enter into 
a pirtnership transaction on terms that 
his share in the business is to vest on 
bankruptcy in the other partners, so as 
to deprive his creditors of tho benefit of 
that share. But this case has the 
special feature that there never was 
any property, as far as I can see, in the 
bankrupt. Therefore I do not think 
those cases have any bearing on the 
matter. 

In my judgment therefore the appeal 
must bo dismissed with costs. There 
are no cross-objections. 

Blackwell, J. —I agree. I desire only 
to refer to Art. 12 of the Articles of 
Association, which, in my opinion, has 
an important bearing on tho question 
we have to determine. That article de¬ 
fines the right of members and their 
sons. It provides : 

“Thiil the rights and privileges of iv lueml-^c 
during his Hfelimo shall ho onjoyod by his sons 
without any pxymout of entranco fee c: the 
uuuu il subscription, but otherwise shall le I'er* 
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sooal and incapable of t-r-inafer by ihe act of 
Such member or by operation of law.’* 


By Art. 26 power is given to general 
meetings of the association to alter any 
rules that may have already been made 
and thereby to alter the affect of any 
clansos of the Articles of Association. 
None of the rules to which we have been 
referred, in my opinion, in any way, 
alter the express provision of Art. 12 
that the rights and privileges shall be 
incapable of transfer by the act of the 
member. That, in itself, appears to me 
to indicate that every member on joining 
this association agrees that he shall have 
no power whatsoever to dispose of such 
rights and privileges of membership as 
are conferred upon him. 

It seems to me clear therefore that 
this insolvent could n,over ba,ve disposed 
of his card prior to his insolvency, and 
accordingly that the Official Assignee 
can have no better rights in regard to 
it than he himself had. I agree entirely 
with all that has been said by the 
learned Chief Justice on the construction 
of the rules, and that this appeal should 
be dismissed. 

P . N./ P .K. A ppeal d i wi} . 
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Madgavkar Al^D Barlee, JJ. 

Lakshman Bahcant Khisti —Plaintiff— 
Appellant. 

v. 

Vasudeo Mohoniraj Pande —Defendant 
—Respondent. 

Second Appeal No. 15 of 1928, Decided 
on 12th September 1930, against decision 
of Dist. Judge, Ahmednagar, in Appeal 
No. 69 of 1926. 

Transfer of Property Act (1882), S. 41— 
Not only consideration but also good faith 
«nd enquiry are necessary under S. 41— 
Benami sale—Fraud—^Though parties doing 
fraud get no assistance from Court they can 
plead real facts. 

It is necessary under S. 41 to prove not 
uierely consideration but also good faith and 
■due enc^uiry. 

Where the owner of a property executes a 
henami sale deed of laud and afterwards at¬ 
tempts to recover its possession pleading the 
lenanii nature of transaction which amounted 
-to fraud, though he cannot be allowed to suc¬ 
ceed on that plea, yet he can be allowed to 
plead real facts, e.g., fraud of the other party or 
by his predeceBsor-in-title. The Court in such 
cases does oot assist either party but acts on 
the principle 'pari delicto potior est conditio 
■possiCcfitW': 31 Boin» 405, Dist.\ A.I.R, 1923 
Cal. 90. RfL on.\ {Ca«e law discussed.) 

[P -2-27 G-2; P -228 1, 2} 
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G. B. Chi tale —for Appellant. 

Jayakar, and J. G. Bele —for Respon¬ 
dent 2. 

Madgavkar, J. —The question in this 
appeal is whether the plaintiff appellant 
is entitled to possession from defendant- 
respondent 2. 

In 1002 Ramrao and Siiamrao were in 
difficulties and passed the sale deed of 
22nd Juno 1902, in favour of defendant 1. 
That sale deed is held by both the lower 
Courts to have been benami and posses¬ 
sion retained by the vendors. On 6th 
August 1923, defendant-respondent 3 
passed a registered sale deed in favour of 
the plaintiff-appellant, under which the 
present suit is brought. The only issues 
in the lower Court, apart from whether 
the plaintiff proves his sale deed, were 
the benami nature of the transaction, 
whether possession had been with defen¬ 
dant 1, or with defendant 2 and in the 
latter case, whether the possession with 
defendant 2 was adverse to plaintiff and 
defendant 1. 

The trial Court found that the plaintiff 
had proved his sale deed, but answered 
all the other questions in favour of defen¬ 
dant 2. The plaintiff’s appeal failed in 
the District Court on the same grounds. 
He now appeals to this Court. 

In addition to the grounds considered 
in appeal, it is sought to invoke the aid 
of S. 41, T. P. Act, in his behalf. Al¬ 
though defendant 2 has expressly repudia¬ 
ted the plaintiff’s good faith and chal¬ 
lenged his sale deed, the plaintiff failed 
to raise any such issue in the trial Courr. 
It is necessary under S. 41 to prove not) 
merely consideration, but also good faith 
and due enquiry. In the absence of such 
pleadings or issues we are unable to 
allow these questions to be raised now in, 
second appeal, although the trial Court 
appears to have h: i ihe plaintiff’s con¬ 
sideration proved, the other hand, 

both the Courts have lound that the pre¬ 
sent suit in the form instituted by the 
plaintiff was to all intents and purposes a 
suit brought in collusion with, if not by, 
defendant 1, and the latter has not acted 
in good faith. These findings are there¬ 
fore equally against the plaintiff-appel¬ 
lant. 

On the issues raised in the lower Court, 
we agree that the benami nature of the 
sale deed of 1902 in favour of defendant 1. 
is proved. Equally, possession and pay¬ 
ment of rent is provt?d, not to defendant 1 
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but to defendant 2. On these findings 
the view of the lower Court that the pre¬ 
sent suit is barred by limitation is correct. 

Tlie question of law has however been 
argued as to whether defendant 2 should 
be allowed to plead, if ho succeeds on the 
strength of the fraud on the part of his 
piedecessors-in-title, Shamrao and Rani- 
rao. It is argued for the appellant that 
he cannot as in SitUinriappa v. Hirasa (1), 
wliere the defence was disallowed and 
the plaintilfs suit had been decreed. 

On the observations above in regard to 
the failure of the plaintiff to set up S. 41 
to prove his own good faith and due en¬ 
quiry, and in the view of the lower Courts 
against him on both the points, it suffices 
to say that even on the law as laid down 
in Stdlingap 2 )a v. Hirasa (l) he conld 
nardly succeed. He was a relative. His 
lands adjoined the lands in suit. He took 
his sale deed within a week of the death 
of one of the vendors. 

It is contended for the respondent that 
in any case defendant 2 as a joint son 
will not bo affected by the bad faith of 
Ramrao and Shamrao, and tliat no ques¬ 
tion of limitation arose in Si(Uin{iap 2 )a v. 
Hirasa (l). The decision of Sir Lawrence 
Jenkins is entitled to the greatest respect. 
But, as pointed out by Mookerjee. J, 
in HafjhnpatJii v. Krishingha, A.IJi. 
1923 Cal. 90, the authority of the case in 
Doe V. Itoherts (2), on ^Yhich it is based, 
must ho deemed to have been consider¬ 
ably weakened by the subsequent ruling 
in Prole v. Wiggins (3). The circum¬ 
stances in Sidlingappa v. Hirasa {i) were 
peculiar. It was not merely a case of 
fraud between the parties, hut fraud had 
been practised on the Courts in execution. 
Under those circumstances, although the 
Court there accepted the maxim Let the 
estate lie where it falls" or in other words 
in pari delicto potior csi conditio possi^ 
dentis. it held that on the very aiiplica- 
'tion of that rule tho plaintitf was entitled 
to a decree. 

In tho present case, for the reasons 
|Stated above, the plaintiff not having 
proved his own good faith or duo enquiry, 
is not entitled to tho assistance of tho 
Court. This is not a suit between dofon- 
jdants 1 and 2, and tho plaintiff in any 
case cannot stand in a bettor position 
Itluin his vendor, defendant 1. The case 

(1) [1907] ;u Horn. 405=0 Uom.L.U. 542. 

(2) [1819] 2 P.. Aid. 907. 

(Oj [isa0]fi ScoU 001. 


of Sidlingappa v. Hirasa (l) is criticized’ 
in Vilaijat Husain v. Misran (4). “ 

Accepting as we do tho principle of, 
law quoted o^hove, i7i pari delicto potior' 
est conditio j^ossideiitis, it follows as laid; 
down by Mookerjee, J., in the case of 
Eaghupathi v. Nrishingha, A.I.E. 1923. 
Cal. 90 (p. 93): 

“[Where recovery of property is .sought by the’ 
fraudulent grantee against the grantor, the- 
iMile is], if a benamidar who has used a frau¬ 
dulent transfer in his name, to defeat an exe-' 
l Ution levied by his ostensible transferor, were| 
to seel^ tho assistance of the Court to obtaiuj 
possession from the latter, tho Court might well 
allow the transferor to plead the real facts, even; 
though the plea involved a declaration by the^ 
dolendaut of his own turpitude.’* 

Moreover, in the present case it should 
he noticed that though a fraud was con¬ 
templated, it was not completed. 

On these grounds we are of opinion 
that the decision in Sidlingajypa v. 
Hirasa (l) is of no avail to the appellant. 
The appeal fails and is dismissed with 
costs throughout in favour of defendant- 
respondent 2. 

Barlee, J.— The learned advocate for 
the appellant has mainly relied on two 
points: firstly, that the decision of th& 
lower Courts was erroneous; secondly, 
that defendant 2 should not have been 
allowed to plead the henami nature of 
the transaction between his father and 
defendant 1. The question of possession 
has been decided on tho evidence and is 
really a (luestion of fact. The learned 
advocate asks us to find that the lower 
Courts were in error in admitting certain 
evidence on behalf of defendant 2. The 
plaintiff called two witnesses on this 
question and he produced a number oi 
rent-notes in tho name of his vendor, 
defendant 1, as well as other documen¬ 
tary evidence, and. in reply, defendant 2 
called the tenants, who had been in pos¬ 
session of tho land under the rent-notes, 
and they deposed that actually they were 

tho tenants of defendant ^ and not of 

% 

defendant 1. This evidence is objected 
to by the learned advocate and he relies 
on S. 92, Evidence Act. But that section 
cannot be used to exclude evidence of 
this nature, for it is not evidence, in the 
words of tho section, 

“of any oral agreement or statement, as between 
tho parties to any such iustrumout, or theic 
reprosontatives in iulprost, for tho purpose of 
eontradictiug, varying, adding to, or subtract* 
ing ftQin, its termsJ*__ _^ 

(4) A.'l.R. 1923 All, 5d4=;a l.V. 92=lo AiU 
39G. • 
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It follows that if the evidence was 
adoaissible the concurrent findings of 
both the lower Courts are binding upon 
us, and we must accept the decision that 
defendant 2’s father had ever been in 
possession after the sale in 1902, which 
has been held to be benami. 

On the second point, the learned advo¬ 
cate has relied on the decision of Sir 
Lavv^rence Jenkins in Sidlingaiypa v. 
Hirasa (l), where the owner of the pro¬ 
perty. executed a l:)€nanii sale deed of 
land and afterwards attempted to recover 
possession of the land pleading the 
benami nature of the transaction. which 
amounted to fraud. The decision was 
that the plaintitf should not be allowed 
■to succeed on the ground of a fraud to 
which he had been a party. But that 
case does not go so far as to say that a 
plaintiff is not allowed to plead the fraud 
of ,a defendant; and there can be no objec¬ 
tion to defendant 2 in this case who is 
not seeking any relief being allowed to 
plead the fraud committed by his father 
and defendant 1, who were equally 
fraudulent. A similar case to this is 
Vilayat Husain v. Misran (4), which 
states the law with reference to .cases of 
this nature clearly. The head-note runs: 

“In all cases where a plaintiff is relying upon 
a deed, the defendant is entitled as of course to 
give-evidence of the circumstances under which 
the document came into existence. When those 
circumstances include an allegation of a joint 
iraud by both plaintiff and defendant, the parti¬ 
culars of that fraud must be pleaded: and it is 
then the duty of the Court to look into the 
matter, and if the Court comes to the conclusion 
that the parties were acting together with a 
'View to perpetrate a fraud, and did in fact per¬ 
petrate that fraud, and that there is no difference 
in the degree of guilt of the plaintiff (who is 
asking the Court to give him some help) and 
that of the defendant, the duty of the Court is 
.not to assist either party.” 

Now, applying that rule to the present 
case the Courts will give no assistance 
to the plaintiff whose title depends on 
the deed to which his vendor was a party 
and which amounted to a fraud on the 
creditors of the father of defendant 2. 
For these reasons, I agree with the order 
-that the appeal must be dismissed with 
^osts,' 

■TJ.V./r.k. Appeal dismissed. 
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P VTKAR AND BaHLEE, JJ. 

Jiai Mani and others —Defendants — 
Appellants. 

V. 

Usafali P/utr/tn* and oi/t^rs —Plaintitfs 
—Respondents. 

Second Appeal No. 2SG of 192S, Deci¬ 
ded on 1st August 1930, against decision 
of Assr. Judge. Ahmedabad, in Appeal 
No. 47 of 1927. 

(a) Hindu Law— Debls— Father — Son is 
not liable for debts of father arising from 
criminal act. 

Dudev the Hindu l.iw a sou not 3j.\lile to 

pay the debts of his tiiihef if the liiiblity arises 

from a crituinal act, i. e., an act for which the 

lather jniv or mav not have been succcssfulh 
* • 

prosecuted but which can be presumed or proved 
to be criminal on the evidence on record. 

[P 232 C 1] 

Where a father who l)eing appointed a 
guirclian of a minor’s property misappropriated 
ii sum of monev, the liability being a direct 
consequence of an act of the father amounting 
to criminal misappropriation, the sou would 
not be liable to pw the debt so incurred: 48 
Bom. G12; G All. 234 and A. I. R. 1920 All. 89. 
Rff ] (Ca^e law discussed). [ P 231 C 1, 2] 

(b) Evidence Act (1872), Ss. 101 and 105 
—Onus of proving criminal offence is not so 
heavy on private person as on Crown. 

The onus of proof ou private plaintiff as to 
a criminal offence committed by a party is not 
so heavy a:< the onus on the Crown. [P 231 C 2] 

(c) Civil P. C. (1908), S. 50~No person is 
personally liable for debts of deceased per¬ 
son—Liability can be placed on estate. 

One person cannot be personally liable for 
the debts of a deceased person. The liabilitv can 
be placed only on the estate of the deceased. 

[P 232 C 1] 

G. N. Thakor and B. J. Tliakor —for 
Appellants. 

G. A. Pliad7iis H. V. Divatia—iov 
Respondents. « 

Patkar, J . This was a suit brought 
by the plaintiff to recover from defen¬ 
dant 3 and the joint family estate of the 
other defendants the sum misappropria¬ 
ted by the deceased Bhimashankar Moti- 
ram who was the guardian of the minor 
appointed by the District Judge of 
Ahmedabad. 

The learned Subordinate Judge passed 
a decree against the estate of the de- 
ce?-sed Bhimashankar Motiram in the 
hands of the other defendants and the 
joint estate of defendants 3 and 4 and a 
personal decree only against defendant 3 
on the-ground that he had signed a state¬ 
ment on 17th August 1925. Defendant i 
is the widow, defendant 2 the son, and 
defendants 3 and 4 are the brothers of 
the deceased Bhimashankar. On appeal 
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hy the defendants no cross-objections 
were tiled by the plaintiff, and the 
learned Assistant Judge varied the decree 
01 the Subordinate Judge, and passed a 
decree against defendants I to -t and 
made them personally liable. 

It is urged in this second appeal tl\at 
the decree, in so far as it made defen¬ 
dants 1. 2 and 4 personally liable in the 
absence of any cross-objections, was er¬ 
roneous, that defendants I, 3 and 4 
were not liable personally for the debts 
ot the deceased, and that the son defen¬ 
dant 2 was not liable to pay the debt of 
his father as it was tainted with illega¬ 
lity and immorality. 

The learned Assistant Judge had no 
jurisdiction to vary the decree of the 
Subordinate Judge and pass a personal 
decree against defendants 1. 2 aiid 4 in 
the absence of any cross-objections. It 
is contended on behalf of the respondents 
that the lower appellate Court liad juris¬ 
diction under 0. 41, R. 33, Civil P. C., 
CO pass a personal decree against <lefen- 
dants 1, 2 and 4. It appears however 
from the plaint that no personal decree 
was asked for against defendants I, 2 
and 4, but a decree was prayed for 
against the estate of the deceased Bhicna- 


>Ai'\Ti[ (Patkar, J.) 

cha'^ Harsur (l) H was held that the son 
was not liable to pay the debt of his 
father which was not Yyavaharika, i. e.. 
a debt whic'i the father ought not “ as 
a decent and respectable man to have 
incurred,” snd the son is answerable for 
the debts legitimately incurred by his 
father and “ not for those attributable 
to his failings, follies or caprices.” 
This case has been considered by this 
Court in the subsequent cases of Ilavi- 
krishna Trimhal: Nnrayan (2) and 

Uanviant Kashinath- v. Ganpsh Anvaji 

(3), and has not met with approval in- 
the decisions of the other High Courts, 
Chhakanri Maliton v. Ganya Prasad (4), 
Veumjoj^afa Naiday. liaynanadhanChetti/ 
(5). and Sinner Sinyh v. Liladhnr 
(G). Avyavaharika has been translated 
in Dnrhars case (l) by Knight, J., as un¬ 
usual or not sanctioned hy law or custom, 
by Mookerii, J., in Chhakavri's case (4) 
as not “ lawful, .usual or customary, 
and by Sadashiva -Vyyar, J,, in Venn- 
yo 2 ^olo 's case (5) as 

“ not supportable a« valid by legal argnnu‘ul« 
and on which no right could bo established in 
the cfoditor’s favour in a Court of justice.” 

The conflict of opinion is also reflocied' 
in the commentaries and translation^. 


sankar Motirain and against defendant 3. 
In the absence of any claim made in the 
plaint for a personal decree against de¬ 
fendants 1, 2 and 4, we think that the 
order of the Assistant Judge passing a 
personal decree against defendants I, 2 
and 4 was erroneous. 

Wo do not agree with the view of the 
learned Judge that defendant 3 was 
liable personally for tfie money misap¬ 
propriated by the deceased Bhimashankar 
simply on the ground that he made a 
statement in August 1925. There was 
no consideration for the agreement coi 
tained in that statement, and we think 
that the learned Judge was wrong in 
passing a decree against defendant 3 
personally. 

We think thar defendants I and 4 
could not ho liable personally for any 
statement made in the written state¬ 
ment. As regards the liability of defen¬ 
dant 2 to pay the debt of his father, 
there is a oontliot of judicial opinion as 
to the meaning of th^ word Yyavaharika 
in the text of Ushanas cited in the 
Mitakshara in the oommentavy on verse 
47, and Maynkha, Ch. 5. S. 1. pi. 15. 
1 m the case of /v7mr/irtr v. Klia- 


Apavarka explains it as not righteous or 
proper, and Balarabhatta as not for the 
benefit of the family. Colohvooke tran¬ 
slated it as “ debts for a cause repug¬ 
nant to good morals,” and Gharpure as- 
" not legal or capable of being recoveml 
by a suit.” It is unnecessary to decide 
in the present case the precise meaning 
of the word " Yyavaharika." 

With regard to the pious obligations 
of the son to pay the debt ol his father, 
the matter has been fully considered by 
this Court in the case of Haiimavt 
Kashinath v, Ganesh Ayinajl (3), where a 
ilistinotion is made between the liability 
of the sens to pay the fathov't* debt in res¬ 
pect of money which was misappropria¬ 
ted bv the father and luonev for which 
the lather was liable on account of 
breach ot civil duty. The son is not 
liable to pay the debt when such debt 
consists of money misappropriated by 
the father, and in support of the prop^i- 

(1) [11*08"! -'52 bom. ;Vi8=10 r*om. I.. R. J9T. 

(2) ,1015] AU Bom. 120=31 1. C. <101. 

(3) [lOlS] 13 Bom. 012=51 I, C. 012. 

(4) [UGlj 39 C-ab 862=12 1. C. 

(5) [1912] 87 Mad. 458=14 T. C. 705. 

(0) [1911] 3; .\H. 472:^0 1. 02V., 
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tion the cases of Mahablr Prasad v. Bas- 
d(>o Singh (7), Pareman Dass v. Bhattu 
3fa/iton (8) and McBoicell & Co v. 
liagava Chetty (9) are pertinent. On 
the other hand, where the debt is 
incurred by the father on account of 
of breach of civil duty, the son would be 
liable to pay the said debt though tho 
father may be subsequently liable to be 
prosecuted for criminal misappropriation, 
according to the case of Natasayya^i v. 
Ponnusami (lO), Kanemar Venkappayya 
V. Krishna Chariya (11), Gnriinatham 
Chetty V. Raghaoalu Chetty (12) and 
Tirumalayappa Moodelliar v. Veerahudra 
(13), The decision in the case of Darbar 
Khachar v. Khachar Harsiir (l) has been 
criticized in Ghhahauri Mahto7iy. Ganga 
Prasad (4) where it was held that the 
distinguishing line must be drawn bet¬ 
ween a criminal offence and a breach of 
civil duty and where the taking of money 
is not in itself a criminal offence, a sub¬ 
sequent misappropriation by the father 
cannot discharge the son from the liabi¬ 
lity. It would follow from the decided 
cases that if the liability arises directly 
from a criminal act, i. e. an act for 
jwhich the father may or may not have 
been successfully prosecuted, but which 
can be presumed or proved to be criminal 
on the evidence on tho record, the son 
would not be bound to pay the father’s 
debt. I may, in this connexion, refer to 
t\iQ ot Jagannath Prasad v. Jugal 
Kishore (14). In the present case the 
plaintiff alleged in the plaint that the 
amount was misappropriated by Bhima- 
shankar. The removal of the money 
from the safe was in itself a criminal 
offence. In the case of Hanmant v. Ga- 
nesh (3) a decree was passed against the 
father for his failure to account as a 
trustee and there was no evidence that 
the property not accounted for was cri¬ 
minally misappropriated by the father 
who admitted his position as a trustee 
and the receipt of the property, and the 
conduct of the father amounted merely 
to a breach of civil duty as trustee. 

The liability in the present case ap- 
fpears on the facts proved in the case to 


(7) [1884] 6 All. 234=(1884) A. W. N. 47. 

(S) [1897] 24 Cal. 672. 

(9) [1903] 27 Mad. 71. 

(10) [1892] 16 Mad. 99=33 M.L.J. 1. 

(11) [1907] 31 Mad, 161=17 M.L.T. G13. 

(12) [1908J 31 Mad. 472. 

(13) [1909] 4 I.C. 1090. 

(U) A.T.R. 1926 All. 89=89 I.C, 492=49 All. 9 


be the direct consequence of an act of the^ 
father which would be clearly an offence; 
of criminal misappropriation, and there¬ 
fore it would follow that the son, defen¬ 
dant 2, would not be liable to pay the: 
debt of the father incurred by him by! 
means of criminal offence. 

I think therefore that the decrees of 
both the Courts must be reversed and a 
decree will be passed in favour of the 
plaintiffs for the amount claimed from 
the estate of the deceased Bhimashankar 
Motiram in the hands of defendants 1 to 
4. The plaintiffs and defendants 1 to 4 
will bear their own costs throughout and 
defendants 1 to 4 will pay the costs of 
defendant 5 throughout. 

Barlee, J. —The plaintiffs sued to re¬ 
cover from defendant 3 and the joint 
family estate of the other defendants, 
who are the widow and the son of Bhima¬ 
shankar Motiram and his brothers, the 
sum which they alleged had been misap¬ 
propriated by the deceased. The only 
question of fact at the trial was whether 
the deceased Bhimashankar had misap¬ 
propriated money belonging to the plain¬ 
tiff. The money had been in his charge. 
The plaintiff is a minor and the deceased 
was his guardian and the money admit¬ 
tedly was kept in the locked box. The 
deceased on 20th July 1925, suddenly fell 
ill and went on leave and died three days 
later. The news of his death was re¬ 
ceived at the taluka kacheri on 23rd, 
Saturday. The bos containing the plain- 
tiffs money was opened on the 25th, In 
the interval between Bhimashankar’s 
going on leave and the opening of the 
box, it had been in the keeping of one of 
the mamlatdar’s clerks. In these circum¬ 
stances it is contended by the learned 
counsel for the appellants, i. e. the mem¬ 
bers of Bhimashankar's family that there 
can be no inference that it was Bhima¬ 
shankar who had abstracted the money 
from the bos. It may be conceded that 
on this evidence a criminal Court would 
probably not have found as a fact that 
Bhimashankar had abstracted the money.' 
But this is not a criminal case, and the 
onus of proof on a private plaintiff is not 
nearly so heavy as the onus on the 
Grown, We cannot say therefore that 
no infei'enoe is possible from the evidence 
which is recorded in the case. That be¬ 
ing so it is not permissible for us to in- 
•terfere with the finding of fact. 
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I For the purpose of this case, then, we 
must hold that Bhimashankar committed 
a criminal offence, and the only question 
before us is as to whether the members 
of his family, his widow, son and bro¬ 
thers, are personally liable as found by 
the learned Assistant Judge. I agree en¬ 
tirely with my learned brother that there 
can bo no personal liability on them. 
One person cannot he ])orsonally liable 
for the debts of a deceased person. 1 
agree also that the liability can be placed 
only on the estate of the deceased. 

The principal question which wo have 
to decide concerns the liability of the 
^deceased's son’s slnare in the family pro¬ 
perty. A son, though under a pious obli¬ 
gation to pay the lawful debts of his 
father, is not bound to pay debts due to 
certain specific causes specified in the 
jtexts, and in particular is not bound to 
!pay such as are termed Avyavaharika. 
iThis has been interpreted to mean : 

such debts as his father as a deceot and res¬ 
pectable man ou^ht not to have incurred, Dar- 
bar Khachar v. Khachar Harsnr (1)," 

and the defendants-respondent’s learned 
advocate has tried to bring the debt in 
suit within this category on the strength 
of a passage (luoted in flamnant Kaslii- 
nath V. Ganesh Annaji (3), from the case 
of Natasaifijaii v. Ponnusami (10) whore 
it was stated that 

“upon any intelligible principles of morality a 
debt duo by the father by reason of his having 
retained for himself money which he was bound 
to pay to another would bo a debt of the most 
sacred obligation.” 

But in that case the retention of the 
njoney did not amount to criminal offence 
and in TIanmant v. Ganeah (3), Scott, G. 
J. adopted the view of Mookerjeo, J., in 
Ckhakaitri Mahtoii v. Gaiuja Prafiad (-1), 
that a distinction must be made between 
suoh acts as amount to offences and more 
civil breaches of trust. In conso(iuono 0 
the'estato of the minor appellant is not 
liable for tlie debt due to his father’s cri¬ 
minal breach of trust. 

I agree that the decree of the lower 
Court must bo modified as indicated by 
*ny learned colleague. 

Decree modificih 
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MaDGAVIvAR and Barlee, JJ. ■ 
Ballinrj Vitlialiruj Sakharpekai —Ap¬ 
plicant. 

V. 

Shri Devasthan Fund, Gondhale — 
Opposite Party. 

Civil Kevn. Appln. No. 269 of 1929, 
Decided on 21th September 1930, against 
the decision of Dist. Judge, Ratna- 
giri, in Misc. Appln. No. 22 of 1927. 

(a) Civil P. C. (1908), O. 47, R. 1 —Jurisdic¬ 
tion to entertain application depends upon 
circumstances when application is made. 

Ths question of th? jurisdiction of a Court to 
eutertaiu the application for review depends on 
the state of facts when ihe application was 
jnide, not on what occurs subscqucntlv. 

[P 23:5 C 13 

(b) Civil P. C. (1908), O. 47. R. 1— Appli¬ 
cation for review pending appeal does not 
become competent by reason of withdrawal 
of appeal before hearing of review appli¬ 
cation. 

.\n application for review is not competent if 
on the date when the review application is 
filed, the appeal from the decree sought to be 
reviewed is pending, nor cau subsequent with¬ 
drawal of the appeal before application for 
review comes on for hearing amount to non- 
preferring of the appeal within the moaning of 
0. 47,R. 1 ; 7 Bom. 2S7. Foil.', A. I. R. 1021 

All. 107, Diss. from ; 30 l:om. G25, Disl. 

:P 233 C 1] 

G, B. Chi tale —for Applicant. 

K. H. Kelkar —for Opposite Party. 
Madgavkar, J. —This is an applica¬ 
tion in revision against the order of the 
District Judge holding that the peti¬ 
tioner’s application to review his iudg- 
mont was not competent. 

It is argued for the petitioner that the 
appeal having been withdrawn before 
the application for review came on for 
hearing, the withdrawal of the appeal 
was tantamount to a' non-preferring of 
the appeal on the consistent decisions of 
this Court in Panda v. Devji (l), Eam- 
appa v. Bharvia (2), and the view of the 
Allahabad High Court in Bavi Prasad v. 
Asa Earn (3). It is argued for the oppo¬ 
nents that on the date Nvhen the review 
application was filed the second appeal 
was pending and had not been v?ith- 
drawn, and therefore under 0. 47, P. 1, 
Civil P. C., the review application was 
not competent and was rightly dismissed 
by the District Court. 

Apart from the slight alteration in the 
Code of Civil Procedure by th^ words 

(1) ri883l7 Rom. 267. 

(2) [1006] 30 Bom. GQ5=3 Bom. h, R, 642, 

(3) A. I. R. 1021 All. 197=01 I. 0. 334=43 
All. 286. 
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“no appeal has been preferred/’ the 
difficulty is occasioned by the hardship 
of the present rule in cases where fresh 
evidence is discovered after an appeal 
has been filed ; and it was to meet this 
difficulty that this Court, from Nanabhai 
Vallahhdas v. Natliabhai Tlarihliai (4) 
to Panda v. Devji (l), has held that in 
■such cases the appellant might be al¬ 
lowed to withdraw his appeal if he wished 
to prosecute his application for review. 
At the same time it was pointed out by 
^ Sargent, C. J., in Panda v. Devji (l), at 
p. 283, that : 

■“the intention of the law seems merely to be 
to prevent a party, against whom judgment has 
been passed, from availing himself of two re- 
juedies at one and the same time, and applying 
‘for a review while his appeal is pending.” 

In the present case, on the facts as 
admitted by the petitioner, his fresh 
evidence was discovered before he filed 
either the second appeal in this Court 
or an application for review in the Dis¬ 
trict Court ; and it was therefore open 
•to him to comply with the law by filing 
his application for review first and then 
"his'second appeal, in which case the 
mere filing of the second appeal subse- 
<lU0ntly would not cause his application 
for review to fail : Chenna Beddi v. 
Peddabhi Beddi (5)^ Pyari Mohan Knndn 
V. Kalu Khan (6) and Narayan P^irshot- 
■tarn V. Laxmibai (7). Even in Bam 
Prasad v. Asa Bam (3) it is to be noted, 
unlike the present case, that the fresh 
evidence was discovered after the filing 
-of the appeal. The question of the juris¬ 
diction of a Court depends on the state 
-of facts when the application was made, 
not on what occurs subsequently. On 
the date when the present application 
lor review was made, the appeal had 
.not been withdrawn, and therefore, both 
jon the words of the section and on the 
jdecided cases, the application for review 
was not competent. To allow the con¬ 
tention for the petitioner and to hold 
that his subsequent withdrawal of the 
rappeal after the filing of the review ap¬ 
plication places him in the same position 
jas though he had complied with the law 
jas he actually could have done, is, in our 
:opinion, to go beyond the decided cases, 
and, to all intents and purposes, to 
'nullify the law as laid down in in O. 47, 

(4) [1872] 9 B. H. C. R. 89. 

■ (5) [1903] 32 Had. 416=2 I. C. 802. 

(6) [1917] 44 Cal. 1011=411. C. 497. 

<7) [1914] 38 Bom. 410=2^ I. C. 513. 


E. 1, Civil P. C. The remarks of Jen¬ 
kins, C. J., in Eav.iaijpa v. Bharina (2), 
are relied upon because an appeal is 
allowed to be withdrawn in order to 
enable the appellant to prosecute his 
application for review, it would be carry¬ 
ing the fiction too far to countenance 
the violation of the express terms of the 
order with which, in the present' case, 
the petitioner could easily have com¬ 
plied ; and we should in fact have to 
hold that the application was not com¬ 
petent on the date it was made, but that 
it became subsequently 'competent by 
reason of the withdrawal afterwards. 
We see no reason to extend the decisions 
to the extent to which we are invited 
for the petitioner, for, as we have al¬ 
ready observed, on the present facts, he 
could easily have complied with the 
provisions of the law by the simple pro¬ 
cess of filing an application for review 
first and his appeal subsequently. If ha 
has not chosen to do so, there appears 
no reason why the Court should counten¬ 
ance such a violation by extending the 
fiction to the extent sought. 

For these reasons I agree, on the 
whole, that.the decision of the District 
Court was correct and that the applica¬ 
tion for review was not competent when 
it was filed, and was therefore rightly 
dismissed. The rule is discharged with 
costs on the petitioner. 

Barlee, J. —The petitioner, an un¬ 
successful plaintiff, filed an appeal , to 
the District Court, Eatnagiri, and failed. 
He then preferred a second appeal 
to this Court, and, while it was pending, 
filed in the District Court an application 
for review, on the plea that he had dis¬ 
covered fresh evidence. After making 
the application he withdrew his second 
appeal and the question is whether the 
District Court had jurisdiction to accept 
the review application. 

An application for review of an ap¬ 
pealable decree is allowed if and only if 
no appeal has been preferred. But, in 
this case, it has been contended, on the 
authority of Bamappa v. Bharma (2) 
and Bam Prasad v. Asa Bam (3), that 
since the second appeal was withdrawn 
we are entitled to assume that it was 
never preferred. The Bombay case was 
however on different facts. An appeal 
was preferred and summarily dismissed, 
and subsequently an application was 
made for review. This application was 
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rejected, and tliough Sir Tjawrence Jen¬ 
kins. C. J., accepted the process of rea¬ 
soning which has now become part of 
the established practice, he was unable 
to go further and say that no appeal 
had been preferred when the Court had 
actually dismissed one. The practice 
referred to was one established by a line 
of cases ending with Pandu v. Devji (l), 
in which Sargent, C.J., hold that(p.228): 

“it the Frll Bench in Nanabhai v, Katha 
Ihai (4) was justified in holding that the effect 
n{ allowing a special appellant to withdraw his 
second appeal was to treat it as having novev 
been admitted, it. is not going tm-fher to B.ay 
that by the same process an appeal ma'’ be 
treated as having never bccji preferred.” 

The rule, then, is that if a litigant, 

who has filed an appeal, wishes to apply 

for a review, ho may do so if he first 

withdraws his appeal. Thus, when there 

is no appeal on record, he is entitled to 

the benefit of a fiction that none has 

been preferred. But that fiction is not 

available to tbo present applicant since 

it conflicts with the fact that an appeal 

was actually on record. He has to relv 

• • 

oil an extension of the rule which was 
approved by the Allahabad High Court 
in Ram Pramd v. yl.sa Ram (3). Accord¬ 
ing to the Bombay rule a litigant who 
lias appealed is entitled to say in that 
he has not preferred an appeal if he has 
already withdrawn it before applying for 
a review. The Allahabad rule is that 
he is entitled to say tlio same if he in¬ 
tends to withdraw it and actually does 
so. But practically this means that a 
Court, in deciding a question of jurisdic¬ 
tion. will be deciding it on the facts as 
they exist at. tiio date of the hearing and 
not on the facts existing at the date of 
the application. This soems to me to 
violate the fundamental rule fhat juris¬ 
diction depends on the circumstances 
obtaining at the time when a Court is 
asked to act. 

If this view is correct. 1 must respect - 
fullv dilTer from the Allahabad decision. 
I do not think that the rule of practice 
of our Court should bo further extended, 
and I would ieject this npplicalion. 

u.K. Aii}diratio}i /, 
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P.ATKAU AND BAKER, JJ. 

Balkrishna Bhimaji r —Plain¬ 

tiff—Appellant. 

V. 

Ramkrishna Ganadhar Dikshit and 
others —Defendants—Respondents. 

Second Appeal No. 325 of 1928, Deci¬ 
ded on 4th November 1930, against deci¬ 
sion of Asst. Judge, Belgaum, in Appeal 
No. 210 of 1924. 

(a) Court'fces Act {1870), S. 12— Appeal 
lies against decision as to class of suit al* 
though not against decision as to valuation—* 
Even if no appeal held to lie. High Court 
can interfere in revision—Civil P. C., S. 115 
— Bombay Regn. (2 of 1827). S. 5. 

.\n appeal lies against a decision as to the 
class to which a suit belongs although it does 
not lie agiinst a devision as to the valuation of 
the suit in that class : *23 Bom. 180 and 2S CaU 
334, Bel ofL [P 235 C 1] 

Pev Pnt/,ar, J. — Even if it i o held that ua 
appeal lies in such case, the High Court can 
iuterfere in revision under S. 115, Civil P. C., 
and Regn. (2 of 1827), S. 5; 10 Bm:. 010 (r.-B.), 
Rflon, [P235 C 1, 2] 

(b) Court-fees Act (1870), S. 7, Cl. 11 (cc) 
—Suit for two years’ rent and possession— 
Rs. 51-5*0 arrears of rent for two years with/ 
interest — Rs. 23-10-6 rent for one year— 
Proper valuation for suit held to be Rupee* 
74-15-6. 

A brought a suit to recover two years* rent 
and possession of the property with mesne pro¬ 
fits, paying couit-foes on Us. 15li*5-0. Rs. 51-5-0 
was the amount of arrears of two years* rent 
with interest. One year’s rent was Rs, 23-10-G. 

: under Cl. 11 (cc),S. 7 one yoar’s rout 
Rs. 28-10-0 was the proper valuation of a suit 
for recovery of imuiovaMo property from a 
tenant including a tenant holding over. Th» 
proper valuation for the suit was Ihorefore 
Rs. 74-15-0. [P 235 0 21 

(c) Court-fees Act (1870), S. 12 — Applica* 
tion—S. 12 does not apply where property i* 
contended to be wrongly valued. 

Section 12 applies merely to (he valuatiou of 
tho property lor the purpose of caleulatiug the 
eourt*foe when there is no ciuostiou as to the 
sohodulo of tho Act with reference to which the 
valuation is to l>c made, and ii does not apply 
to cases in which it is contended tha: the pro- 
pertv has been wrongly valued aud that the 
relief has been improi>orly estimated by putting 
it under a wrong article of the schedule in the 
Vet : 12 r. n. R. 118; 28 Cal 834; I .4.7. 360; 

4 204 and U Mail 169, Rel c*t. 

,P 235 0 2] 

S. A*. Pantlekat —for Appellant. 

(7, /\ Murdeskirar and M, M. Aiid- 
karni —for Respondent 2. 

Patkar, J.— This's a suit brought by 
tho plaintiff to vocover two years* rent 
and possession of the property with 
inosiio profits and costs. The plaintiff paid 
court fee on Rs. 156-5-0. The learned 
Subordinate dudge held that he ought to 
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have paid court-fees on Rs. 3,000 on the 
ground that the net profits from the land 
during the year next before the date of 
presenting the plaint were Es. 200 and 
that the value of the land was deemed to 
be 15 times the net profits under S. 7, 
Cl. 5, 3ub*Cl. (c), Court-fees Act, and on 
the plaintifi’s failure to pay the court- 
fee stamp the plaint was rejected. On 
appeal, the learned Assistant Judge con¬ 
firmed the decision of the learned Subor¬ 
dinate Judge. 

On second appeal, a preliminary point 

was raised on behalf of the respondent 

that where the Judge allots a particular 

kind of suit to any of the classes of the 

Court-fees Act, he has jurisdiction to 

decide the question of valuation and 

under S. 12, Court-fees Act, no appeal 

would lie. It is urged that in cases 

falling under S. 7, Cl. 4, the valuation 

rests with the plaintiff and under Art, 17, 

Court-fees Act, the valuation is fixed and 

therefore in these cases the Court has no 

jurisdiction to decide the question of 

valuation and an appeal would lie, but 

in other cases the Court has jurisdiction 

to decide the question of valuation and 

therefore an appeal would not lie under 

S. 12, Court-fees Act. Cn behalf of the 

respondent reliance has been placed on 

the decision in Dada v. Nagesh (1), where 

it was held that an appeal would lie 

from a decision on the question as to the 

class under which a suit falls, and 

reliance is also placed on the decision in 

Studd V. Mati Mahto (2). It appears 

somewhat difficult to reconcile the deoi- 

♦ 

sion of the Full Bench in Vithal Krishna 
V. Balkrishna Janardan (3) with the 
remarks in the case of Dada v, Nagesh 
(l). It was held in Dada*s case (l) that 
an appeal lies against a decision as to 
the class to which a suit belongs although 
it does not lie against a decision as to 
the valuation of the suit in that class. 
The same view was taken in Studd v. 
Mati Mahto (2) and Tara Frasanna 
Chongdar v, Nrisingha Moorari Pal (4). 
If we follow the decision in Dada v. 
Nagesh (l) an appeal -would lie against 
the decision of the Subordinate Judge 
wrongly assigning a suit to a particular 
class in the Court-fees Act. If, on the 
other hand, no appeal lies, the Full 

(1) [1898] 23 Bom. 486. 

(2) [1901] 28 Cal. 334, 

(3) [1886] 10 Bom. 610 (P.B.). 

(4) A. I. R, 1924 Cal. 731 = 811. C. 763 = 51 
Oal. 216. 


Bench decision has held that this Court 
can interfere in revision either under 
S. 622 corresponding to S. 115, Civil 
P. a, orRegn. 2 of 1827, S. 5. 

Cn the merits we have no doubt that 
the proper valuation for the present suit 
was Rs. 74-15-6 Rs.. 51-5-0 is the amount 
of the arrears of two years' rent with 
interest and under Cl. 11 (cc), S. 7, Court-i 
fees Act, one year's rent Rs. 23-10-6; 
would be the proper valuation of a suit 
for recovery of immovable property from! 
a tenant, including a tenant holding overj 
after the determination of a tenancy,! 
The plaint in the present case therefore 
would be properly valued if the court- 
fees are paid on Rs. 74-15-6. As a 
matter of fact, the plaintiff has paid 
court-fees on valuation of Rs. 156-5-0. 
We think therefore that the learned 
Judge was wrong in rejecting the plaint. 

We would therefore reverse the orders 
of both the Courts rejecting the plaint 
and direct the Subordinate Judge to try 
the suit on the merits. Each party to 
bear his own costs throughout. 

Baker, J.— I agree. It has been held 
by practically all High Courts that S. 12,, 
Court-fees Act, applies merely to the 
valuation of the property for the purpose 
of calculating the court-fee when there 
is no question as to the schedule of the. 
Act with reference to which the valua¬ 
tion is to be made, and it does not applyi 
to cases in which it is contended that' 
the property has been wrongly valued 
and that the relief has been improperly, 
estimated by putting it under a wrong 
article of the schedule in the Act. This 
has been held by the Calcutta High Court 
in III re Omrao Mirza v. Mary Jones (5)‘ 
and Studd v. Moti Mahto (2), by the High 
Court of Allahabad in Chunia v. Eam- 
yiial, (6) and by the High Court of Madras 
in Annamalai Chetti v. Cloete (7) and 
Kanaran v. Komappan (8). Some diffi¬ 
culty might arise on account of certain 
expressions in the Full Bench case of 
Vithal Krishna v. Balkrishna Janard-an 
(3). But as a matter of fact that case 
has been considered by this Uourt in 
Dada v. Nagesh (l), which expressly 
refers to it, and there is also the case of 
Sardarsingji v. Ganpatsingji (9), and the 
effect of ail these cases is that an appeal 


(6) [1882] 

1 12 0. L. R. 14S. 

(6) [1877] 

1 1 All. 360. 

(7) [1881] 

4 Mad. 204. 

(8) [1890] 

14 Mad. 169. 

(9) [1892^ 

17 Horn. 56=(1392) P. J. 144. 
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lies against a decision as to the class to 
■which a suit belongs although it does not 
lie against a decision as to the valuation 
of the suit in that class. I therefore agree 
that the appeal lies. 

That being the Cise. on the merits 
there can bo no doubt that the suit in 
question is covered by Cl. 11, S. 7, Court- 
fees Act, and therefore the fees payable 
are to be cilculated according to the 
amount of the rent of the immovable 
property to which the suit refers pa\ar)le 
for the year next before the date of pre¬ 
senting the plaint. 

The order of the lower Court is tliero- 
fore wrong and it should be set asido. 

i:.M./k.K. Order set uside. 
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Beaumont, C. J. and Barlee, J. 

The Covwiissiojier of Tneome-tax, Bom- 
haij —Applicant. 

V. 

Sarnpchand Huhamchand —Assesseo. 

Civil Ref. No 9 of 1930. Decided on 
:ird October 1930, made by Commis¬ 
sioner of Income-tax, Bombay Presi¬ 
dency. 

Income-tax Act (11 of 1922), S. 4—In¬ 
come being commission on sales effected in 
British India accrues in British India and is 
liable to income-tax though payment* and 
agreement takes place out of British India. 

• The asfiossocs wore a firm who acted as selling 
agents (o a mill company of I outside British 
India. By terms of the agreement they were 
entitled to a percentage on the gross sale value 
of all sales. According to the s^.mc agreement 
.1 shop was opened at B in British India- for the 
oale of cloth produced by ihc mill. The remu¬ 
neration earned by the assossces as commission 
on sales at D amounted to Ks. 3-1,058 which was 
assessed for income-tax ’and super tax in Ih’itish 
India. The assesseos contended that as they 
>«cnt all proceeds of sale to the mill at I and 
received commission on the whole amount at I 
outside British India, their iiu-omo of Rs. 31 ,g 5S - 
could not 1)6 assessed. 

Ilrld: that the income in <piestion l»oing com- 
jiiission upon sales in J^ritish India a ccrucd or 
arose in British India and none the loss so 1)0- 
-•auso as a matter of practice hotwoon the par¬ 
lies it was piid outside British India and the ulti¬ 
mate right to it arose under an agroomont made 
outside British India. [P'237 C‘2] 

rfaynshod. Kanga —for Commissionor. 

Coltman —for Assossoo. 

Beaumont, C. J. — This is a rofo- 
rouco undor S. GG (2), Incomo-tax Act, 
and tho question raised by the Comoiis- 
sionor is, \Yhothor tho roraunoration or 
a part thereof (and if a part thereof 
wliich part) earned by the assossoos as the 
.<ocrctarios, troasurors and agents of tho 
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company under the terms of the agree¬ 
ment Ex. A is liable to be assessed for 
payment of income-tax and super-tax in 
British India. 

The facts, shortly, that the asses- 
sees are a firm carrying on business in 
in Bombay, Calcutta. Indore and other 
places in India. They act as general 
agents for a company known as the 
Hnkamchand Mills, Ltd. which is a com¬ 
pany registered at Indore, and the terms 
of their service are regulated by the 
agreement made in Indore, which is 
Ex. A. Tnder this egreement the asses¬ 
seos are appointed secretaries, treasurers 
and agents. By Cl. 4 it is provided: 

“I'hosiid firm shall be further entitled- to 
clurgo and 1)6 paid commissicn at the rate of 
I per cent on the gross sale proceeds of all 
cloth produced hy the milljin consideration of 
their services as the selling agents of the com¬ 
pany. The said commission of 1 per cent 
payable to tho said firm on the sale proceeds of 
the cloth as aforesaid shall be exclusive of any 
commission brokor.igo or any other remunera¬ 
tion they may have to pay to other dealers, 
merchants or agents for tho sale of the cloth 
which shall be l>orne and paid by tho said com¬ 
pany.” 

So that, undor that clause, the asses¬ 
seos are entitled to a commission of one 
por cent which was subsequently in¬ 
creased to ono and a half per cent on the 
gross sale proceeds of all cloth produced 
by the mills of the company wherever 
situate. Then under Cl. 10 it ds provi¬ 
ded: 

“The said firm sh at aity time hereafter, 
)uider the request in wrilting of tho directors 
for the time being of tho said company but at 
tho solo costs and charges of tho saidi company 
open and maintain in ludoro or/aiad Bombay 
or/ and olsowhero (so long as the said uireeiors 
shall not by notice in writing require thorn to 
close tho same out uo longer) a shop suitable 
for tho sale hy retail of tho cloth and yarn 
manufactured at tho said company's mill and 
shall from timo to time out of tho cloth and 
yarn ntannfaclurod at tho said compxny mills 
supply the said shop with so much cloth and 
vain as thcro shall he demand for. Tho said 
firm shall, with tho assjstanco of tho'directors, 
h ive tho general managomout of the said shop 
and of tho Imsino^s transacted therein and tho 
ongagomont and discharge of all clerks and ser¬ 
vants required in tho said shop. Tho salaries 
of such dorks and servants shall ho paid by the 
s.tid company.” 

Then CL 11 provitlos: 

‘‘Tho said firm shall keep books of account in 
Indore for the nso of iho said company and 
shall proparo and keep or cause to bo prepared 
and kept ihoroin, an account of all siles, pro* 
ocods of sale, wages and other receipts and dis- 
hnrsomonts taken, paid or made by thos aid firm 
for and on behalf of the said company,” 

and then Cl. 10 providos; 


1931 CoMMr.. OF Income-tax v. Sakupchand (Beaumont, C. J.) Bombay 237 


‘•The said finn shall ho at libertv to retain, 
reimljuvse and pay themselves out of the moneys 
of the Company all preliminary charges and ex¬ 
penses legal or otherwise of and incidental to 
the promotion, formation, registration and 
establishment of the company and all the costs 
and expenses of providing and maintaining 
offices for the company its successors and as¬ 
signs the salaries of clerks, servants or workmen 
and all money expended by them on behalf of 
the company its successors and assigns and all 
sums due to the s.iid firm for commission or 

otherwise.” 

» ♦ 

Under that clause it would be com- 
patent, in my opinion for the assessees 
in managing the shop, which was sub¬ 
sequently opened in Bambay, befoie hand¬ 
ing over to the company the proceeds of 
the sale of the cloth at that shop, to de¬ 
duct the commission payble. and as this 
commission is payable on the sale of 
cloth and not on the profits it is easy to 
arrive at the amount. 

From the case stated it appears that 
the company started a shop in Bombay 
which was managed under the agreement 
by the firm, and sales of cloth were effec¬ 
ted at that shop and the Commissioner 
of Income-tax has assessed the assessees 
to tax in respect of the remuneration 
earned by them on the sales effected by 
the Bombay shop. 

^ Ihe only question raised in this refe¬ 
rence is whether the assessees are liable 
to be assessed on the commission payable 
to them in respect of the sales of cloth 
at the Bombay shop. Now, as I pointed 
out, under S. 16, the assessees might 
have deducted the commission on the 
sales of the shop so as to make all 
moneys-payable in respect of that com¬ 
mission payable to them in Bombay. Of 
course,' if they had done that the income 
would have been received in British 
India and no question would have 
arisen. It is admitted by the Advocate- 
General that in fact they did nob do 
that. The money was all sent to 
Indore and the commission was paid 
there. The question that we have 
to determine is whether the commis¬ 
sion payable to the assessees in respect 
of the sale of cloth by the Bombay shop 
is income which accrues or arises in 
British India within the meaning of S. 4, 
ibeome-tax Act. The fact that the com¬ 
mission might have been segregated and 
paid in British India seems to me to have 
an important bearing U[.on the question. 

^Ir, Cbltman.on behalf of the assessees, 
says that the right to commission accrues 


or arises under the agreement and noth¬ 
ing else. He says that the whole of the 
proceeds of sale from the Bombay shop 
and any other shop owned by the-com*- 
pany are paid in the normal course of 
business to the company in Indore and 
his clients get a commission out of the 
whole amount and therefore the commis¬ 
sion accrues or arises in Indore, which is 
outside British India. 

On the other hand, the Advocate 
General says that the nature of the busi¬ 
ness carried on by the assessees, so far 
as it is material for the present purpose, 
is that they are carrying on the business 
of selling agents for the shop in Bombay, 
that they sell goods in Bombay, and they 
get a commission in respect of the pro¬ 
ceeds of the sale, and that therefore their 
commission accrued and arises in Bombay. 
There is not, I think, any authority which 
is of much assistance. Mr. Coltman 
presses us with the decision of this Court 
in Commissioner of Income-tax v. Bansi- 
lal Motilal (l), in which .it was held, the 
question there being whether the inteiesfe 
received by the assesses at Hyderabad on 
Government of India promissory notes 
enfaced for payment at Hyderabad trea¬ 
sury can be deemed to accrue in British 
India, that the words “accruing or aris¬ 
ing" were more extensive than “received” 
and that you have to look to the source 
from which the income arises. That case 
is -quite different upon the facts from the 
present case, and does not help- us to 
determine the source of the income with 
which we have to deal. I think this case 
is near the line, that there is a good deal 
to be said for the . arguments on botiv 
sides, but upon the whole I prefer the- 
arguments of the learned Advocate Gene¬ 
ral. I think that this income being com¬ 
mission upon sales made in Bombay does ^ 
accrue or arise in British India, and none 
' theless so, because as matter of practice 
between the parties it is.-paid in Indore,; 
and the ultimate right to it arises under‘ 
an agreement made in Indore.- 

The figures are agreed and accordingly 
in my judgment the question as’ked by 
the Commissioner must be answered by 
saying that the remuneration amounfcin^^ 
to Es. 34.658, earned by the assessees as 
commission upon sales at the Borabuy 
shop of the company under the agreement 
Ex. A, is liable to be Assessed for pay- 

(D) A.l.H: 11;3D Bom. ■ 381=123~rU 

Bom. 460. •• ' 
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ment oi income-tay. aii'l super-tax in 
British India. 

Costs payablo by the assessees on the 
original side scale. 

Barlee, J.—I agree. The assessees 
are a firm who act as selling agents I’or a 
mill company situated in Indore outside 
Britisli India, and by the terms of their 
agreement they are entitled to a percen¬ 
tage on the gross sale value of all sales. 

In accordance with the same agreement 
a shop was established in Bombay for 
the sale ot clotli produced by the mill, 
and this shop was managed by the as- 
sessees. 

The question which we have been asked 
to decide is whether the remuneration or 
a part thereof earned by the assessees as 
the secretaries, treasurers and agents of 
the company under the agreement is 
liable to be assessed for payment of in¬ 
come-tax and super-tax in British India. 

The governing section is S. i (l). This 

says: 

“ _ . . this Ac*l shall lo all uicomc, 

profits or gains, hs dcscrinod or comprised in 
S. G, from whatever sonreo derived, accruing or 
arising, or received in British India , . . 

We have to see whether the commis¬ 
sion of one and a quarter per cent, earned 
by the assessees on the sale of goods 
through the Bombay shop “accrued, arose 
or was received" in British India. The 
words “accruing or arising" have been 
the subject of interpretation recently in 
this Court in Cojiimia^ioiier of Incoyne tax 
V. Baiisilal Motilal (l). where it was de¬ 
cided that they indicate “some origin or 
source of growth for the income in ques¬ 
tion" and that the words are used with 
reference to the place from which the in¬ 
come is derived and that the use of the 
word “source" in the expression “from 
whatever source derived" confirmed that 
view. It is conceded therefore that wo 
have to find the source of the income 
earned by the assessees through the 
Bombay shop, and two theories have been 
put before us. Mr. Coltman has argued 
that we must look for the source of this 
income in the agreement, since without 
the agreement between the assessees and 
the company they could not have re¬ 
covered anything at all. On the other 
liand tlio learned Advocate-General asks 
us to look to the shop in British India 
iLiid the sales there as a true source. It 
seems to mo that the latter view is the 
one which wo must accept. Ot course, 
the term “sc'irce" can be Interpreted in 


several ways, in the same way as the 
word “cause ’ can be defined as the mate¬ 
rial cause, the final cause, or the imme¬ 
diate cause, and so on. But here I am of 
opinion that we must look to the mate¬ 
rial source of the income and not to what 
perhaps may he called a metaphorical 
source. In fact the shop was the actual 
source of the gross profits of the sales, 
and, as the -whole must contain the part, 
it seems to mo that the source of the 
profits earned by the assessees under the 
agreement was the Bombay shop and 
must be looked upon as arising in British 

India. 


For these reasons I agree with the 
answer proposed by the learned Chief 
Justice. 

K.N./k.K. Order accordimjhf. 
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Blackwell, J. 

on difference between 

Beaumont, C. J. and Bakeu, .1. 

Anant Krishnciji NuV-ar and othet\'< 
Plaintiffs—Appellants. 

V. 

Secy, of State —Defendant—“Respon¬ 
dent, 

First Appeal jSo. 184 of 1925, Decided 
on 21st August 1930, against decision of 
Dist. Judge, Khandesh. at Dhulia. in 
Civil Suit No. 12 of 1933. 

(a) Bombay Revenue Jurisdiction Act (10 
of 1876), S. 11—S. 11 must be construed 

strictly although not unfairly. 

Section 11 being a section which deprives the 
subject of a right to litigivto eg^inst the 
ment. it must be construed strictly although 

not unfairly. . 0 

(b) Bombay Revenue Jurisdiction Act 110 
1876), S. n—Subject U not bound to specu¬ 
late on what the authority may have meant 
Order passed invalid— No appeal is necessary 
and suit is not barred under S. 11. 

In considering whether to nppcfil from a 
rovonuo ovdor so to Avoid tho b^r oontt\inoi 
in S. 11, the subjoot. is onlitled to look strictly 
at the words ot the order served \qy>n him and 
is not l>ound to speculate on what the revenue 
authoritv may have meant. [1* ^40 C 1] 

Whore an ovtkr passed by a revenue officer is 
ultra vires and invalid, plaiuiif! is not bound to 
;ippoal therefrom but is entitled to wait until he 
is attacked. The attempt to enforce that order 
iigainst him would give him a valid cause of 
action and his suit would not bo barred by S. U: 

.1.1./?. IMT P.C. 317. Rff, ^ [P 

(c) Bombay Land Revenue Code 
S. 203—Order of forfeiture invalid—PUm- 
tiff’e »uit for possession after disposseMion 
is maintainable. 

If the order of forfeiture is valid, disposs^^jon 

is merelv ancillary to the order and no suit toe 

IK'Ssession without aopeil'r.g .igainst th\t oroet 
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is mainiainabie having regard to S. IL, Revenue 
Jurisdiction Act. Where however the order of 
forfeiture is -invalid pUintiff is not bound to 
appeal therefrom and his suit for possession 
after he is dispossessed in pursuance of that 
order is maintainible; F. .4. No. •252 of 1015. 
and A.I.n. 1927 P.C. 217, Foil. [P 240 C 1, 2] 

(d) Bombay Land Revenue Code (1879), 
S«. 62, 211 —[Per Bi'zckwtfll, J., and Btaumont, 
C.J.) —Order of Commissioner fixing occu¬ 
pancy price of land given free to plaintiff 
Jong after it was given is beyond his power^ 
and is a new order and not a modiTication of 
Collector’s order — (Baker, J., contra.) 

There is no time limit within which th® 
Commissioner must modifj’, annul, or revers® 
the order of the Collector. S. 211 however en¬ 
titles the Commissioner to pass an order wh ch 
is a modification, annulment or reversal of the 
Collector’s order and does not entitle him to 
make an entirely new order which the Collector 
himself could not have made. [P 240 C 2] 

A person desirous of taking up unoccupied 
laud must obtain permission to do so, and S. 62 
authorizes the Collector to require the payment 
of an occupancy price. But if the p\ymeut of 
an occupancy price is sought to be imposed as a 
condition of taking up the land, the applicant 
is perfectly free to decline to take it up. 

The Collector grinted certain unoccupied 
land to the plaintiff free of payment of occu¬ 
pancy price and of land revenue until the land 
was brought under cultivation by the plaintiff, 
and the Commissioner in revising this order 
after two and half years held that he was nob 
inclined to withdraw the grant altogether from 
the plaintiff but directed that proper occupancy 
price according to the full market value of the 
land on the date on which the grant was origi¬ 
nally made to the plaintiff by the Collector 
should be recovered from the plaintiff. 

Helii Pet Blackxuell, J and Beautnont, C.J.) 
—That the making of such an order was beyond 
the powers of the Commissioner. It was in no 
sense a modification of the Coll ctor's order 
but was a new order, imposing upon the plain¬ 
tiff terms which he was never given an opportu¬ 
nity to refuse. Such an order was entirely 
outside the scope of S. 62 and was invalid 
and the order of forfeiture bised thereon was 
equally so. (Baker, J., contra.) [P 246 0 1, 2] 

H. C. Cotjajee and TF. B.Pradhan —for 
Appellants. 

P. B. Shiyigne —for Respondent. 

Beaumont, C. J, —This is an appeal 
from the decision of the District Judge 
of Khandesh at Dhulia who dismissed 
the suit. The first three issues raised 
were: 

(1) Whether the suit is birred bv S. 11, 
Bombay Revenue Jurisdiction Act. 

(2) Whether the plaintiff proves chat he be¬ 
came the owner of the land in suit in virtue of 
the Collector’s order. 

(3) Whether the plaintiff proves that the sub¬ 
sequent demand of any occupancy price and his 
dispossession on failure to pay the same were 
illegal. 

The facts are not in dispute and can 
be shortly stated. In May 1919, appel¬ 


lant 1 (whom I will refer to as the 
appellant, appellant 2 being his wife who 
claims under him by deed of gift), who 
had been serving in the Indian Medical 
Service, applied to the Collector for a 
grant of land under the Land Revenue 
Code, and on 22nd Vlay 1919, the Collec¬ 
tor made an order, which is Ex. 31, in 
which he granted the appellant certain 
survey numbers on certain conditions 
which included freedom from payment 
of occupancy price and freedom for a 
limited time from assessment''to land 
revenue. The order was followed by a 
kabuliyat or agreement Ex. 41. The 
plaintiff entered into possession and 
spent a certain amount of money on 
cultivating the land. On 6th December 
1921, the Commissioner who is the 
superior officer of the Collector appears 
to have taken the viaw^ that the Collec¬ 
tor’s order was wrong and he framed a 
document entitled “order” which is 
Ex. 34. In that document after stating 
the effect of the Collector’s order and 
that the order was illegal and that the 
Commissioner was not inclined to with¬ 
draw the grant from the appellant alto¬ 
gether, he directed that the proper occu¬ 
pancy price according to the full market 
value of the land on the date on which 
the grant was originally made, i. e., in 
May 1919, should be recovered from the 
appellant and the ordinary land revenue 
(consolidated) should be recovered from 
the year 1919-20, and he directed that 
the appellant should be informed of the 
issue of the orders. The document is 
addressed to the Collector and there is 
nothing to show that the appellant ever 
saw the document. On 15th December 
1921 the appellant was informed (Ex. 35) 
of the Commissioner’s order to recover 
from the appellant the full occupancy 
price of the land according to the full 
market value on the date on which the 
grant was made, that the value of the 
land on the date on which the grant was 
made was estimated at Rs. 12,075, that 
the consolidated land revenue from the 
year 1919-20 came to Rs. 355-3-3 and 
the local fund on Rs. 12,075 came to 
Rs. 754-11-0 and the notice finished up: 

“Thus the total amount you have to pay ig 
Rs. I3jl84-13 3. You are therefore requestor to 
remit the amount into the Government Trea¬ 
sury, within a period of one month, ** 

The only order of the Commissioner 
serve.! on the appellant was an order to 
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V ay money simpliciter. and was not an 
ordev to ])ay money or go out of posses¬ 
sion of the land. The appellant paid 
under protest the land assessment, but 
he did not pay the sum charged against 
him as occupancy price. On 29th August 
1922, an order was made bv the Assis- 
tant Collector (Ex. 38) that the appel¬ 
lant having been served with notice to 
pay up the occupancy price of the land 
in question and the period of notice 
having expired, the lands were thereby 
declared to be forfeited to Government. 
The forfeiture of the land for non-pay¬ 
ment of occupancy price is justihed by 
Government under S. 62, Bombay Land 
Revenue Code which provides that occu¬ 
pancy price shall be recoverable as an 
arrear of land revenue. On 23rd Sep¬ 
tember 1923 the appellant was actually 
dispossessed. The appellant did not 
appeal from the order of the Commis¬ 
sioner of 6th December 1921, and he did 
not present an effective appeal from the 
order of the Assistant Collector of 29th 
August 1922. 

The first point taken against him is 

that the suit does not lie having regard 

to the terms of S. 11, Revenue Jurisdic- 

‘tion Act, which provides: 

“No civil Court shall entertain any suit 
against Government on account of auv act or 
omission of any revenue olhcer unless the plain- 
tifi first proves that, previously to bringing his 
suit, ho has presented all such appeals allowed 
by the law for the time being in force as, within 
the period of limitation allowed for bringing 
such suit, it was possible to present.” 

' Being a section vvhich deprives the 
subject of a right to litigate against the 
Government, it must be construed strictly 
[although not unfairly. 

The first point taken by Mr. Coyajee 
for the appellant is that the cause of 
action is not in respect of the orders to 
which I have referred but the disposses¬ 
sion which followed the orders and that 
a mere act is not appealable under S. 203, 
iLand Revenue Code, I think, however, 
that if the order of forfeiture was valid, 
,the dispossession was merely ancillary 
|to the order, and this action would not 
lie having regard to S. 11, Revenue Juris¬ 
diction Act. This conclusion is streng¬ 
thened by the unroported case of Doitgar 
Dagdit Patil v. Seetj, of State (l), to 

which tlie Igarnod Government Pleader, 

* • • - . 

(1) First Appeal No. 252 of 1915 decided on 

30tb Jin. lOlSby Bomuau and Uoaton, JJ, 
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drew our attention. If however the 
order of the Commissioner and the order' 
of forfeiture founded upon it were in¬ 
valid, that then appellant was not bound: 
to appeal from them but was entitled ^tOi 
wait until he was attacked. This hg^s 
been laid down in many cases the last of 
which is Laxmanrao Madhavrao v. Shri- 
niwas Lingo (2), the passage in question 
being at p. 394 (of 54 I./L). The real 
question in this appeal therefore in my 
view turns on whether the Commissio¬ 
ner’s order of 6th December 1921, was 

valid or ultra vires. Government relv on 

% 

S. 211, Land Revenue Code, which pro¬ 
vides, so far as material, that the 
Commissioner may call for and ex¬ 
amine the record of any proceedings of 
any subordinate revenue officer for the 
purpose of satisfying himself as to the 
legality or propriety of any decision 
or order and as to the regularity of 
the proceedings of such officer and if 
in any case it shall appear to the Com¬ 
missioner that any decision or order .or 
proceeding so called for should be modi¬ 
fied, annulled or reversed,.he may pass 
such order thereon as he deems fit. It* 
has been held in Parappa Virnpakshapa 
Ilundekar v. Sect/, of State (3) and in 
Dattatraya v. Secy, of State (4) that 
there is no time limit within which the 
Commissioner must modify, annul or 
reverse the order of the Collector^ and 
these decisions which are binding upon 
us seem to show that a title to land ao-l 
qiiired under an order of the Collector is! 
never secure. But however that may be, 
S. 211 in my view only entitles the Com¬ 
missioner to pass an order which ig a 
modification, annulment or reversal of the. 
Collector’s order and does not entitle,him 
to make an entirely now order which the 
Collector himself could not have made. 
The Collector’s order was an order that' 
the appellant should bo granted certain 
land free of occupancy price. The Order 
of the Commissioner does not reverse or 
annul this order, because it loaves tha 
appellant still in occupation of the land. 

The Commissioner's order of 6th Decem¬ 
ber 1921, so far as the operative part 
was concerned, was simply a direction 
that the appellant pay a certain sum of 
money to bo ascertained by the oocu- 

(-2) A. I. R. 1927 P. C. 217=105 T. C. 694=54 
I. A. asOtrol Horn. SSO (P.C.). 

(3) [1S91] P. J. 230, 

(4) A, I. R. 1930 Bom. 95=126 I. 0, 3Gt; 
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pancy price of bho land on a particular 
date, that is to say» it is an order for 
payment pure and simple and it was only 
|o£ this part of the order that notico was 
given to the appellant. It appears to 
ime to be an order which the Collector 
could not himself have made, and not to 
jbe in any sense a modihcation of the 
(Collector’s order. The Collector in May 
1 1919 might of course have offered to 
grant the land to the appellant if the ap¬ 
pellant would pay Es. 13,000 and the ap¬ 
pellant could have either accepted or re- 
‘iected such offer. But the Collector 
jcould not have made an order under 
S. G2, Land Revenue Code, or otherwise 
requiring the appellant to pay Rs. 13,000 
lagainst the appellants will. The Govern¬ 
ment Pleader has argued that the real 
effect of the Commissioner’s order is to 


n 


modify tho Collectors order by chargin, 
the occupancy price which in the Com 
missioner s view should have been obargec 
originally. But that is not the form ol 
tho_order, nor was that the order o! 
which notice was served upon the appel¬ 
lant. He was directed to pay a specific 
sum, and was not told that he might pay 
that sum or give up possession of the 
land. In ray view in considering whethei 
to appeal from a revenue order so as tc 
avoid the bar contained in S. 11, Revenue 
Jurisdiction Act, the subject is entitled to 
(look strictly at the words of the order 
'served upon him and is nob bound tc 
speculate on what the revenue authority 
may have meant. The appellant, when 
he received tho notice of loth December 
1921, aiKl the order of 29th August 1922, 
was entitled in my opinion to say that 
tho Commissioner had no power to order 
him to pay Rs. 13,000 which he had not 
agreed to pay and then to forfeit bis land 
for nonpayment, and to ignore the orders. 
The Commissioner's order is treated by 
the Government as an order for payment 
o^f occupancy price under S. G2, Land 
Revenue Code, and as such recoverable 
as an arrear of land revenue under S.150. 

Under that section land revenue may be 
recovered not only by forfeiture of the 
land (the remedy adopted in this case), 
but amongst other remedies by distraint 
and sale of tho defaulter’s moveable 
property and by sale of the defaulter's 
immovable property and by arrest 
and imprisonment of the defaulter. Un¬ 
der the. Commissioner’s order, if valid, 
the Government could have enforced 
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]v.iymont of tho sum which the ap- 
l>oliant was directed to pay either 
by forfeiting the land or by selling tho 
appellant’s property or imprisoning him. 
If the Government’s contention is right it 
seems to follow logically that once a per¬ 
son has been granted unoccupied land by 
the Collector, tho Commissioner may at 
any distance of time afterwards require 
that person to pay any sum as occupancy 
price and recover tho amount by e5;eou- 
tion. The Government Pleader admitted 
that his argument went as far as this, 
though he naturally repudiated any de¬ 
sire on the part of Government to act in 
an unreasonable or arbitrary manner. In 
view however of the conduct of the 
Commissioner in this case in repudiating 
the order of his Collector made two and 
half years before, as to tho bona fidcs of 
which no question has been raised, I am 
not disposed to assume that if Commis¬ 
sioners have the wide powers contended 
for, they will never exercise them un- 
reasonablv. 

s* 

‘ A further difficulty in the way of the 
Government has been suggested. S. 62, 
Land Revenue Code, applies in my opinion 
only to unoccupied land, I think this 
is clear partly from the powers conferred 
by the section, partly from the reference 
in the section to S. G9 which relates only 
to unoccupied land-, and partly from the 
side note which refers to unoccupied land. 
When the Commissioner made his order 
in December 1921 the land in question 
was not unoccupied. It was and had 
been since 1919 occupied hy the appel¬ 
lant. It is argued that although tho 
order of the Commissioner under S. 211 
may relate back to the order of the Col¬ 
lector, yet tho Commissioner cannot 
alter the facts and deal with land as 
unoccupied which is in fact occupied. I 
think that there is some force in this 
argument but I prefer to rest my judg-i 
ment on the view that the Commis-I 
sioner’s order of Gth December 1921,| 
served on the appellant on loth Decom-i 
bet 1921, was not authorized by S. 211,| 
Land Revenue Code. In my opinion the! 
order of the Commissioner of Gth Decem-i 
her 1921. and the order of the Assistant 
Collector of 29th August 1922, were in-i 
valid. That being so, I think that thisj 
suit lies, and the appellant is entitled to 
an order against both the defendants for 

delivery of the land included in the ori¬ 
ginal grant to him and for mesne profits. 
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Defendant 2, who was let into possession 
of the land after tlie eviction of the ap¬ 
pellant admits that he is in the same 
position as the rjO'/ 0 rn?nent. 

Baker, J. — Appellant 1, who held a 
temporary commission in the I. M. S. 
during the war, was granted certain 
lands near Jalgaon by the Collector 
of Bast Kandesh free of occupancy price 
and with certain concessions as regards 
assessment, on 22nd I^Iay 1910. Two 
and a lialf years later, on Gth December 
1921. th Com nissionor, G. D.. in the 


exercise of his powers under S. 211, Bind 
Reventie Code set aside the or ler of the 
Collector and directed tint the full occu¬ 
pancy price amounting to over Rs. 11,000 
shotild ho recovered from the a[)pollanb, 
together with an-ears of assessment. The 
appellant paid the assessment, })ut not 
the occupancy price, and the land was 
consequently forfeited, and the appellant 
dispossessed. The appellant and his wife, 
to whom ho i)a5sed a deed of gift of the 
land brought the present suit for a decla¬ 
ration that the order of forfeiture was 
illegal and for possession. 

The suit was dismissed as barred hv 
S. 11, Revenue Jurisdiction Act, as tlie 
plaintiffs hail not apiioalod against the 
order of the Commissioner, and also on 
the merits, and they have appealed. 

There is no dispute as to tlio facts, hut 
f-ho case raises important ciuestions of 
law. No api^eal was made against the 
order of the Commissioner directing the 
recovery of the full occupancy price, and 
an appeal to the Collector against the 
order of forfeiture was dismlsse I as time 
liarrod. It was at one time conceded by 
Mr. Coyajoe for the appellants that ho 
could not press the appeal as regards the 
declaration that, the order of forfeiture is 
illegal, i. o., para, (a) in the plaint, as no 
appeal was made against the Commis¬ 
sioner’s order, hut ho contends that on 
the authority of Sakharam Sci'tf. of 
(f)). ho can claim that the order of 
dispossession should he set aside with¬ 
out an ajipeal being i>roforrod against the 
Commissioner's order. Tliat case lays 
down that the expression “all such a]>- 
peals” iu S. 11, Revenue Jurisdiction .\ct 
(10 of 1^7(j), moans appeals in respect of 
the act or omission. Therefore the bar 
ot S. 11 would not apply to a suit 
wlieroin tlie cause of action is not an 
order in respect of wbioh there wa^ a 
(5) [190-4] 28 r.om. oM2-0 Pom, P. K..T2l^^ ' 


right of appeal under the Land Revenue 
Code. And the argument put forward 
by Mr. Coyajee is that as the Land 
Revenue Code. S. 203, iirovides only for 
appeals against the decision or order of a 
revenue officer, whereas S. 11, Revenue 
Jurisdiction Act, refers to an act or omis¬ 
sion of a revenue officer, the bar of S. 11 
would not apply to the jiresent case. I 
am unable to accept this argument. The 
present case, as the learned Government 
Pleader has pointed out, is the case of 
an order followed by an act. Tlie case 
of Sakiiaram v. of Stnte (5) was 

one of an act, the leasing of lands hy 
Government and not of an older. The 
whole of the jJi'osent case turns on the 
order of the Commissioner directing full 
occujiancy price to ho recovered. The 
order of forfeiture and of subseiiuont dis* 
possession are merolv ancillary to tho 
order of tho Commissioner and are neces¬ 
sary conseijuences of it, and tiia present 
case ajipears to me to fall within tho 
principle laid down in an unreported case 
of Dongar v. Sect/, of State (l) to which 
the learned Government Pleader has re¬ 
ferred. The real (luostion in this appeal is 
whether the order made by the Commis¬ 
sioner was one which ho had power to 
make under S. 211, Land Revenue Code. 
As has been pointed out by the learned 
Chief Justice, whose judgment 1 have 
liad the advantage of perusing, it is set¬ 
tled law that when an order is invalid, 
it need not be set aside; vide Laxman- 
rao MadJtavrao v. Shriniwas Lingo (2). 

In order to decide this point it is 
necessary to see what the powers of tho 
Commissioner are under tlie Land Reve¬ 
nue Code and what oxaotlv are tho terms 

% 

of the order in tliis case. 

Under S. -4. fjand Revenue Code, the 
Commissioner is the chief controlling 
revonuo authority. The Collector is 
under S. 8 subordinate to him. Under 
S, 211 tho Governor in Council and any 
rovonuo officer, not inferior in rank to an 
Assistant or Deputy Collector ora Super¬ 
intendent of Survov, mav 

“call for cxmniiio tho record of anv in- 

% 

quiry or tho proceedings of any su)>ordinato 
revonuo otVioor, (or tho purpose of satisfying 
himself as to the legality or propriety of any 
decision or order pAssod, and as to tho rognla- 
ritv of the proeoodings of such oSicor,** and 
“if in anv ease, it. shall appear t) the Governor 
in Council, or to such otlicer as aforesaid, th.^t 
any decision or order or proceedings so c.^lle.l 
for should bo moditiod, annulled or reversed, 
he mav pass such order thereon as ho dooms tit.*' 
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The section therefore, as it stands, gives 
the widest powers to a superior revenue 
officer in dealing with the orders passed 
by his subordinates, and it is admitted 
that there is no limitation with regard to 
the time within which the powers may be 
exercised : vide Parapa Virupakshapa 
Iluiylekar v. Secy, of State (3) and Datta- 
iraya v. Secy, of State (4). There can 
therefore be no doubt as to the general 
powers of the Commissioner to revise 
an order of the Collector granting 
the lands to the appellant free of occu¬ 
pancy price under S. 62, Land Revenue 
Code. As r have the misfortune to differ 
from the learned Chief Justice as regards 
the validity of the Commissioner’s order, 
I will set out the two orders. The order 
of the Commissioner, which is Ex. 34, at 
p. 20 of the record, dated 6th December 
1929 is as follows : After reciting the 
facts and stating that the grant is oppo¬ 
sed to tlie order of Government in res¬ 
pect of the grants of land for war ser¬ 
vices, it says: 

“The grant can therefore only bo hel l to has’c 
been made by the Oolloctor under the Land 
Revenue Code. As such it contravenes the pro¬ 
visions of the old H. I'J under S. 214, Laud Reve¬ 
nue Code, which was then in force (correspond' 
ing to the new R, 39). The grant is therefore ille¬ 
gal as the Collector h;i(l not the power to make 
the grant without the sanction of the Commis¬ 
sioner. The Commissioner however is not in¬ 
clined to withdraw the grant from Gapt. Nulkat 
altogether. He therefore directs th\t the proper 
occupancy price according to the full market 
value of the land on the date on which the grant 
was originally made, i. e, in May 1919, should 
be recovered from Oapt. Nulkar and the ordi¬ 
nary land revenue (consolidated) should be re¬ 
covered from the ycir 1919-20.” 

The question is whether this is an 
order which the Commissioner had power 
to make, and, with great respect, I regret 
that I cannot agree with the view taken 
by the learned Chief Justice. Under 
B. 211, Land Revenue Code, the Commis¬ 
sioner has power to modify, annul or 
reverse the order of the Collector and to 
pass such order thereon as he deems lit. 
.Mthough in form the order calls on 
Oapt. Nulkar to pay a sum of money, the 
order in fact modifies the order of the 
Collector, and annuls that part of it which 
refers to the grant of the land free of 
occupancy price and the exemption of 
land revenue till the land is brought 
under cultivation. In view of the terms of 
S. 211 which authorizes the Commissioner 
to pass such order thereon (that is, on 
the order of his subordinate) as he deems 


fit, I am unable to agree with the view 
that he could not pass an order which 
the Collector himself could not have pas¬ 
sed. But it seams to me, with respect, 
tliat under S. 62 the Collector himself 
could pass such an order demanding the 
full occupancy price and the full assess¬ 
ment at the time of the grant of the land. 
The fact that Capt. Nulkar had entered 
into possession does not seem to me to 
make any difference. He could have re¬ 
fused to take up the land on these terms 
and after entering into occupation he 
could hive refused (as in fact he did) to 
pay the occupancy price demanded by 
the Commissioner. It may be that the 
revenue authorities could have recosmred 
the arrears of land revenue from him in 
some other way. but if he chose to give up 
the land on receivir.g the Commissioner's 
order, I do not suppose the revenue 
authorities would have taken any steps 
beyond recovering the assessment for the 
period during which he had been in pos¬ 
session. Supposing the Commissioner 
had annulled the grant altogether, as he 
could Iiave done, the matter would be 
simpler, but in my opinion the order must 
be construed as a modification of the 
Collector's order which, under S. 211, the 
Commissioner had power to make. The 
gist of the order is that full occupancy 
price and assessment must be paid, which 
is an order the Commissioner in question 
had power to make, and the order for 
payment necessarily follows on that. 

I agree that S. 62 refers only to the 
grant of unoccupied land. That must be 
so because under the Land Revenue Code 
an occupant cannot be dispossessed 
within the term o( his occupancy so long 
as he pays the assessment, and it is only 
when his occupancy ceases which may 
happen for various reasons, that the land 
is at the disposal of the Collector. Put¬ 
ting aside such formalities such as execu¬ 
tion of a kabuliyat and the like, the 
creation of an occupancy depends on two 
circumstances, (1) payment of occupancy 
price, if any ; (2) payment of assess¬ 
ment. In the present case, although 
Capt. Nulkar was in possession of the 
land from the date of the Commissioner’s 
order, these conditions were not fulfilled, 
because he had not paid trhe occupancy 
price (as ultimately fixed by the Com¬ 
missioner) and the assessment for the 
first year of his occupation. In my 
opinion the order of the Commissioner 
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must 1)0 rogirdod as dating back to the 
l imo when Capt. Nulkar entered into 
occupation. It is a modification of tho 
Colloctor's order under which he ontorod 
on the land and dates l)ack to it just as a 
decree of an appollato Court has retros- 
prective effect on tlie rights of the parties 
who may ho in possession under tho 
original decree. With great respect, it 
seems to me that to hold otherwi.so would 
involve difliculty. Tho effect would bo 
that where a party, as in the present 
case, has entered into possession of un¬ 
occupied land under tho order of the 
Col]ector. to hold that the Commissioner 

in revision could not deal with the land 

as unoccuj)ied would practically amount 
io iiolding that tho Collector's order 
gianting the occupancy free of occu¬ 
pancy price could not be revised, which 
seems to ho against tho provisions of 
S. 211, Ijand Revenue Code. As tho 
Commissioner lias a very large area 
iiiidei him and a groat many revenue 
cases to deal with, it may often happen, 
as in the i;rcsonb case, that considerable 
<lelay may take jilaco i.oforo liis orders 
modifying the Collector’s order are 

passed, and-in tho interval a party may 
ha \0 ontoied into possession under tho 
Collector’s order. But I do not think 
tdiat this can deprive the Commissioner 
of his authority to revise the Collector’s 
order under which ))ossos5ion is taken, 
and to dotormino tho conditions under 
which tlio occupancy is granted, a power 
expressly conferred on him by 'statute. 
I fully recognize tho hardship which may 
ensue and which I think has ensued in 
the present case, hut in view of tho pro- 
visions of tho statute wliich sooiii to mo 
plain, and the admitted absence of any 
limitation for tho exorcise of liis rovi- 
sional powers by the Commissioner the 
only remedy would ho by a cliango in tlio 
law. In those circumstancos, 1 must with 
groat respect, hold that the ordor of the 
Conunissionor was a legal and valid order 
in exercise of his statutory powers under 
S, 211 and tliat (ho suhsoiiuonl procood- 
ings for forfeiture and dispossession are 
inerely ancillary to tiio ordor. ’Vhiii 'be¬ 
ing so, tho a])pel]ants remedy was by¬ 
way of appeal against, (lie ordor and 
as lie did not avail himself of (hat 

tlio i.rosont suit is l.aimi l.y 

S. 11 , Hovonuo .Turisiliction Act. 

No question of estoppel I, is boon arqno.l 
or could arise in tl,o circumstances ' 


Even if a suit were not barred, it 
would in my view of the Commissioner’s 
order, fail on the merits, as, if the Com¬ 
missioner lus powers, as I think he has, 
to revise the proceedings'of tho Collector 
and to pass such order thereon as he may 
deem fit, the merits of tho order cannot bo 
called in (juostion in a civil Court, as the 
question of whether the full occupancy 
price should or should not be levied or 
whether tho assessment should bo levied 
from tho commencement of the occupancy 
or not, is a matter entirely within the 
discretion of tho Commissioner. The 
ai>peal on the merits against such an 
order is by law luovided to tho Governor 
in Council. Imt no such appeal has been 
made. In my opinion thorofore the appeal 
fails, and should ho dismissed with costs. 

Per Curiam,— As we dift'er on a point 
of law, we refer to a third Judge tho 
following questions for his decision : 

1. Whothor tho ordor o( iho Commissioner of 
(iih I'eeombor 19:>1, Kx. :-R. (tho siibstanco of 
whioli wis coininunicalcd to iho appollunt Capt. 
Xulkir by tho do?nmo'it Kx. 3j) wis v.ilid ? 

. 2 . Wholher the order of tho Assistant C-ollOi'* 
tor ditod 29th August 1922, w.as valid ? 

Tho reference washoird by Blackwell. 
J., on 7th August 1930. 

Blackwell, J. —The Chief Justice and 
Baker, J., having dilJored on a point of 
law, tiio following (piestions have been 
roforrod to me for decision : 

“ Whether tin order of the Commissioner of 
(>i)i Oecombor 1921, 'b’x. 31, (the substance ct 
which was communiettod to tin appellant Capt. 
Xnlkar by ihe document Bx. 3V) w.is valid ? 

2. Wlnlhor (In oivler of the A?sist \nt CoHee- 
ti>r dated 29th August 1922was valid ?*’ 

Tho facts necessary for tiio doter- 
inination of theso questions may bo 
slated shortl^v. PlaintilY 3 in tho suit 
out of which tho present appeal arises 
(iioroinaftor roforrod to as tho appol- 
linl, plaintilT 2 being his wifo who 
claimed under him by virtuo of a deed 
of gift) applied to the Collector of East 
Khandash for a grant of laud. On 2lst 
Alay 1919 the CoUector passed an ordor. 
}Ix. 31, granting to the appellant the 
I iiul tlioroin mentioned subject to certain 
conditions, of which tho material condi¬ 
tions are : 

“ (1) J'lvodoiu from payment of oecupaucy 
I'rico and (3) freedom of assossmcnl till tho land 
is brought under oultivation, aflorwards pay¬ 
ment of the land revenuo and local fund ocs$ 
as usual.’* 

At this date tlio land was unoccupied. 
On lOth July 1919 an agreement was 
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signed by the appellant accepting the 
land on these terms : Es. 41. Thereupon 
the appellant went into occupation and 
spent money in developing the land. 


On 6th December 1921 the Commis¬ 
sioner for the District passed an order 
addressed to the Collector of East Khan- 
clesh, Ex 31, which after setting out the 
terms of the grant, st^,ted that the grant 
was oppose! to the order of Government 
in respect of the grants of land for war 
service, that it could only be held to 
have been made by the Collector under 
the Land Revenue Code, and that as 
such it was illegal as the Collector had 
no power to make the grant without the 
sanction of the Commissioner. The order 
then stated as follows : 

" The Coiuinissionci: however is not iacliucl 
to withdraw the forint from Capt. Niilkir al¬ 
together. Ho therefore directs that the proper 
occupancy price according to t-lie full market 
value of the l.iud on the date ou whi^h tho 
grant was originallv made. i. c., in Mav 1919 
should be recovered from Capt. Nulku- anl tho 
ordinary land rcveuac (consolidate!) should lie 
recovered from the year 1919-20 

and it directed that tho appellant should 

00 informed of tho issue of these orders. 

It does not appear that the appellant 


was ever served with this order, whicl 
was addressed not to him, but to th( 
Collector of East Kbandosh. 

Next the appellant received a lobte 
dated 15th December 1921. Ex. 35, whicl 
omitting formal parts, is in the follow 
ing terms : 

1 have the honour to inform you that th 
Commissioner C. I). has ordered to recover fron 
you the full occupancy price of the land o 
Asoda granted to you according to the ful 
market value of tho land ou tho date on whicl 
the grant was made and tho consolidated lau( 
revenue from the year 1919-20. Tho value o 
the land on the date ou which the grant ha* 

o estimated by the panchas a 

Ks. 12,075 and tho cou.^olidatod land revenue o 

Q o 1919-20 comes to Rupees 

R. 7 ^n'n^n° comes t( 

Rs. 750-11-0. Thus the total amount vou hav( 

lopay IS Rs. -.0 181-14-3. You are therefor. 

requestoa to rcuut tho amount into the Govern 

inont Treasury within a period of one month.” 

The appellant did not appeal against 
the order of tho Commissioner as com¬ 
municated to him in this letter. He did 
nob pay Rs. 12,075 as demanded. Ha 
paid under protest Rs. 355-11-0 on ac¬ 
count of land revenue : Ex. 37. 


On 29th August 1922 the appellant 
was served with an order issued by the 
Assistant Collector, Ex. 38, declaring 
the lands to be forfeited to Government 


for nonpayment of the occupancy price 
and local eo^s fund. From this order, 
the appellant appealed to the Collector, 
but this appeal was dismissed by the 
Collector as time barred : Ex. 42. The 
appellant preferred no appeal against 
this order of the Collector. 

The appellant and his wife having 
been dispossessed of the lands, brougiit 
the suit out of wfiicli this appeal arises 
against the Secretary of State for India 
in Council and defendant 2 to whom 
the I l ids were granted after they were 
dispossessed. 

The answers to the questions submitted 
to me depend upon the true construction 
of S. 211, Bombay Land Revenue Code 
of 18/9. That section empowers the 
officers therein mentioned to call for the 
records and proceedings of a subordinate 
revenue officer for the purpose of satis¬ 
fying themselves as to tlie legality or 
propriety of any decision or order passed, 
and it authorizes the superior officer, if 
it should appear to him 'that any deci¬ 
sion or order or proceedings so called for 
should be modified, annulled., or reversed, 
to pass such order thereon as he deems 
lib. The Government Pleader relies upon 
this section as justifying the order of the 
Commissioner dated 6th December 1921 
and submits that if that order was valid, 
the suit out of wliich this appeal arises 
would not lie having regard to S. 11, 

Bombay Revenue Jurisdiction Act of 1876. 

Mr. Coyajee for the appellant admits that 
there is no time limit to the Commis¬ 
sioner’s power under S. 211, Land Re¬ 
venue Code, and he concedes that, if the 
order of 6th December 1921 was valid, 
his suit will not lie, as he preferred no 
appeal against that order. He contends 
however that that order was ultra vires 
and invalid, and, if that be so, he submits 
on the authority of Laxmanrao Madhav- 
rao V. Shriniicas Lingo(^) that he was not 
obliged to appeal against the order and- 
could bring his suit if he was dispossessed. 
The Government Pleader concedes that 
if the order was ultra vires and invalid 
it could be disregarded, and that the suit 
would then lie. 

In order to determine the validity of 
the order it is necessary to refer to certain 
sections of the Land Revenue Code. S. 60 
requires any person desirous of taking up 
unoccupied land which has not been 
alienated to obtain the permission in 
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’writing of the mamlatdar or raahalkari. 
S. 62 empowers the Collector (inter alia) 
to rofjuire the payment of an occupancy 
price in connexion with the grant of 
iinalienated land, and provides that such 
price (if any) shall be recoverable as an 
arrear of land revenue. Ss. 56 and 57 
I)rovi(le that failure to pay arrears of 
land revenue shall render the lands liable 
to forfeiture, and that the Collector may 
take jiossession of lands so forfeited and 
dispose of the same. S. 153 empowers 
the Collector to declare the land in res¬ 
pect of which an arrear of land revenue 
is due to bo forfeited to Government, and 
to sell or otherwise dispose of it under 
the provisions of Ss. 56 and 57. S. 150 
sets out tlie various processes by which 
arrears of land revenue may be recovered 
among tliem being distraint and sale of 
the defaulter's moveable property, sale 
of the defaulters immovable property, 
and arrest and imprisonment of the 
defaulter. If then the order of 6th De¬ 
cember 1921 is valid, in addition to the 
otiier penalties above referred to, the ap¬ 
pellant was liable to arrest and imprison¬ 
ment for noncomplianco with the order. 

The Government Pleader admits that 
in exercising his powers under S. 211,Land 
Kevenue Code, the Commissioner can 
only pass such an order as he could pro¬ 
perly pass under the Code itself and the 
Kules made thereunder. The question 
therefore arises as to wliotlier the Com¬ 
missioner could rnako the order of 6th 
December 1921, without giving the ap¬ 
pellant as an alternative the option of 
vacating the land. The answer to this 
question seems to mo to depend upon an- 
other question namely whether either 
the Collector or the Commissioner could, 
in the lirst instance, have insisted upon 
the appellant taking the land upon the 
terms that lie should pay Rs. 12,075 as 
the Occupancy price. In iny opinion it is 
l>lain that they could not have done so. 
A person desirous of taking up unoccu¬ 
pied land must obtain permission to do 
so, and S. 62 authorizes the Collector to 
roquiro the payment of an occupancy 
price. But, if the i)ayinont of an occu¬ 
pancy price is sought to ho imposed as a 
condition of taking up the land, the ap¬ 
plicant is perfectly free to doclino to take 
it up. Neither tlio Collector nor the 
Coininlssionor could insist upon an appli¬ 
cant signing an agreement and taking up 
the land on the terms sought to bo im¬ 


posed by them, if he were unwilling to 
do so. The result therefore of the order 
made by the Commissioner on 6th De¬ 
cember 1921, is that the appellant has 
had forced upon him lands subject to 
terms which he might never originally 
have been willing to agree to. and such 
terms must be treated as written into the 
agreement which he originally signed. In 
my opinion the making of such an order 
was beyond the powers of the Commis¬ 
sioner. It is, in my judgment, in no sense 
a modiheation of the Collector’s order. It 
is a new order, imposing upon the appel¬ 
lant terms which he has never been given 
an opportunity of refusing. Such an 
order is, in my opinion, entirely outside 
the scope of S. 62, Land Revenue Code, 
and this is the only section under which 
an occupancy price can be fixed. I hold 
therefore that the order of 6th December 

1921, is for this reason invalid. It fol¬ 
lows that the second order of 29th August 

1922, which was founded upon the first 
order is equally invalid. 

The Government Pleader has contended 
that a right to vacate the land, if the ap- 
I)ellant should be unwilling to pay the 
occupancy price, is implied in the order 
of 6th December 1921. I do not agree 
with this contention. So far from this 
being the case, the order states that the 
Commissioner is not inclined to withdraw 
the grant, and it directs that the occu¬ 
pancy i)i'ioe should bo recovered from 
him. Moreover the letter dated 15th 
December 1921, which was sent to the 
appellant called upon him to pay the oc¬ 
cupancy price and other suras therein 
mentioned within one month. As regards 
that document it certainly cannot be con- 
tended that any right to vacate the land 
could bo implied. If the appellant had 
been arrested for nonpayment, he could 
not, in my opinion, have been heard to 
say that a right to vacate the land was 
implied either in the letter served upon 
him, or in the order of 6th December 
1921, and that ho wished to vacate the 
land. Further in my judgment, an order 
of this character must bo plain in its 
terms, and the person served ought not 
to be driven to speculate as to whether 
any term is implied which will give him 
some right which is not plainly stated in 
the order. In my opinion, the only 
direction communicated to the appellant 
was tliat he was to pay a sum of money» 
and nothing move. 
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The Government Pleader further con¬ 
tended that any person taking up unoccu¬ 
pied land must be deemed to know that 
he takes it subject to the power of revi¬ 
sion conferred upon a superior officer by 
S. 211, Land Revenue Code, to pass such 
order in regard to the land as he deems 
fit. This is no doubt the case, but it does 
not affect the question whether, in pur¬ 
porting to modify the original order, the 
Commissioner is entitled to pass an order, 
the effect of which will be to force upon 
the occupant terms which he might never 
have been willing to agree to originally. 
It may well be that the Commissioner 
might have annulled the Collector’s 
order, and have required immediate pos¬ 
session of the land, or he might, as an 
alternative, have offered to permit the 
appellant to continue in occupation upon 
certain terms. This he did not do. He 
merely called upon the appellant to pay 
a large sum of money. This, in my opi¬ 
nion, can in no sense bo described as a 
modification of the original order, but 
amounts to the making of a fresh order. 
For the reasons already given by me, I 
hold that the Commissioner had no power 
to make such an order without giving the 
appellant as an alternative the option of 
vacating the land, and thus placing him 
in the position in which he would have 
been originally if the offer had then been 
made to him to take up the land on those 
terms, or nob, as he pleased. 

I answer both the questions submitted 
to me in the negative. 

K.N./r.K. Reference answered 

in negative. 
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Patkar and Broomfield, JJ. 

Narsidas Nathiibhai Vohra — Appli¬ 
cant. 

V. 

Manharsingh Agarsing Thalcoj —Op¬ 
posite Party. 

Civil BevQ. Appln. No. 26 of 1930, 
Decided on 26th September 1930, against 
order of the Joint First Glass Sub-Judge, 
Ahmedabad,in Civil Suit No. 1453 of 1928’ 

(a) Civil P. C. (1908), O. 21, R. 29—R. 29* 
has no reference to personality of Judge pre¬ 
siding over a Court—Execution proceedings 
need not be in Court in which suit is pending. 

Order 21, R. 29, refers to the Court in which 
a suit is pending against the holder of a decree 
of such Court, and has no reference to the 
personality of the Judge presiding over such 
Court, There is no distinction made in R. 29 
between the Judge presiding over the Court and 


the Court as provided for in O. 47, R. 5, Civil 
P. C. Ordinarily, when there is a single Judge 
attached to a Court, no diflicnlty arises. When 
there are two or more Judges attached to a 
Court, it would be sutheient if the suit is pend¬ 
ing iu any Court against the holder of th‘^ de¬ 
er e of such Court, and the fact that the execu¬ 
tion proceedings were pending before the h'irst 
Class Sub-Judge whereas the suit was peuding 
in the Court of the Joint First Class Sub-Judge, 
would make no difference. Under R. 29, O. 21, 
where a suit is pending in any Court against 
the bolder of a decree of such Court, the Court 
may, on such terms as to security or otherwise, 
as It thinks fit, stay execution cf the decree un¬ 
til the pending suit hds been decided. 

[P 24S C 2] 

It is nob necessary that the execution proceed¬ 
ings should be pending before the same Judge in 
whoso Court the suit is pending. If the execu¬ 
tion of a decree is transferred for execution to 
another Court, and a suit is brought in the 
Court in which the execution proceedings were 
first started against the holder of a decree of 
that Court, ths Court in which the suit is 
brought would have jurisdiction to pass an 
order under O. 21, R. 29, though the execution 
proceedings may be actually pending before an¬ 
other Judge to whom the execution proceedings 
may have been transferred by the Court. It is 
nob therefore necessary that the execution pro¬ 
ceedings must be pending before the same Judge 
before whom the suit is pending. It is suffi¬ 
cient if the suit is pending in any Court against 
the holder of a decree of such Court : 13 Cal. 

Ill ; 20 Mad. 3G6 ; A. I. R. 1928 Cat. 222; 
and 59 I.C. 523; 35 Bom. 19G, Dist. [P 249 C 1] 

(b) Civil P. C. (1908), O. 21, R. 29—Court 
has ample discretion and, where it is pro¬ 
perly exercised. High Court will not interfere. 

A Court has ample discretion in passing an 
order as to the term.s on which the execution of 
the decree could be stayed until the pending 
suit has been decided. [P 249 0 2] 

A Judge in passing an order for stay of execu¬ 
tion observed as follows : 

“The words ‘on such terms as to security or 
otherwise, as it thinks fit’ in the said rule are 
sufficient in themselves to show that the taking 
of the security is not a condition precedent to 
the granting of a stay order and that the Court 
need not take security if it thinks fit not to do 
so in the circumstances of the case.” 

ilfc’id: that the Judge exercised his-discretiou 
in the imposition of the terms on which the 
execution of the decree was stayed, and it could 
not be said that he acted with material irregu¬ 
larity or illegalitv in the exercise of his discre¬ 
tion. ' [P 249 C 2 ; P 250 C 1] 

H. V. Divatia —for Applicant. 

G. N. Thakor and P. A. Dhruva —for 
Opposite Party. 

Patkar, J. —This is a revisional ap¬ 
plication against the order of the lower 
Court declining to take action under 
O. 39, Rr. 1 and 2, and passing an oi’der 
under O. 21, R. 29, Civil P. G. 

The applicant Narsidas Nathubhai was 
the Karbhari of the talukdari estate of 
Gamph in the Dbandhuka Taluka in the 
Ahmedabad District. The opponent's 



i!l8 Bombay Nai:sidas v. Maniiaiisingh (Patkar, J.) 


1931 


fatlior A;;arsinghji pisscl a document of 
I>onsion, dateil ()Lli January 1915, in fa¬ 
vour of the applicant with the approval of 
the Talukdari Settiomont Odicer by 
v,'hich a pension of Us. 100 par month 
was agree l to lie paid to him during his 
lifetime, and lis. 50 ])3r month lo his 
heirs for one generation. On 1st Octo¬ 
ber 1918 the applicant retired, or, as is 
stated on tiio other side, his s'crvices were 
dispensed with. The applicant receive 1 
the amount of the pension uji to3lst 
May 1921. The fatiier of the opponent. 
Thakor Agarsingji, died on lotli Juno 

1923, and was succoedol bv bis minor 

% 

son, tlic opponent Manbarsingji. On 
7th October 1025, tlio aiiplicant l)ruught 
a suit, No. 1232 of 1925, in the Court of 
Iho First Class Subordinate Judge ai 
Aliinolahad against the Talukdari Settle¬ 
ment Onicor as guardian of the present 
npponont to recover Rs. 5,800 as aireirs 
of pension and for a declaration that ho 
was onliMod to recover Rs. 100 per 
month till his death, and his heirs Rs. 50 
per month for one generation. The 
amount claimed in the suit was for fiftv- 
two months from 1st June 1921 to 30ih 
Septombor 1925. The ai)plicant obtained 
a docroo. No appeal was filed against 
thcdocroo, and on 30th Juno 1927 the 
applicant filed darkhast No. 525 of 1927 
lor Rs. 7,000. On Kith October 1927, 
the present opponent attained majority 
and the ostato was banded over to him. 
The opponetit. on 7th November 1928, 
brought Suit No. 1153 of 1928 for sotting 
aside the decree in Suit No. 1232 of 1925 
in the First Glass Subordinate Judge's 
Court at .'Vhmodabad. That suit came on 
for trial before the Joint First Class Sub¬ 
ordinate Judge at .Ahmedabad, Mr. 
Vajnik. The oxoculion ]>rocoodings ro- 
iorred to above wore pending in the 
Court of tiio l*5rst Glass Subordinate 
Judge, Mr. Jhavori. On 8th Novoinbor 
1923 the opponent made an application 
for an interim injimotion under 0. 39, 
Rv. I and 2, and also prayed for any 
other order which the Court might doom 
fit to pass under the circumstances. 

On 21st October 1929 the learned 
Joint birat Class Suhordinite Judge, Mr. 
lajnik, passed a final order under 0. 21. 
R. 29, claying (lie OKOcution ot the decree 
I ill t he suit filed by the opponent was 
finally decided. The leirnod Judge hold 
tdiat tlio application for injunction was 
not m:untainai)lo under 0. 39. Rr. I and 


2, and did not think improper to pass any 
order under S. 151, Civil P. C., but 
thought that an order under 0. 21, R. 29, 
would meet the ends of justice in the 
present case, and passe.1 an order staying 
the execution of the decree till the final 
decision of tlie suit. This application has 
been tilel to revise tlie order of Mr. 
Vajnik passed under 0. 21. R. 29. 

The only (Questions arising in the pre¬ 
sent application are whether tlie Joint 
First Class Subordinate Judge, Mr. Yajnik 
had jurisdiction to pass an .order under 
O. 21, R. 29, and whether bo acted ille¬ 
gally or with material irregularity in the 
exercise of his jurisdiction. It is urge I 
on behalf of the applicant that the Joint 
First Glass Subordinate Judge, Mr. Yajuik, 
bad no juris liction to piss an order under 
O. 21, R. 29, as the execution proceedings 
wore not pending before him, but were 
ponding before the First Class Subordi¬ 
nate Judge, Mr. Jhavori. 0. 21, R. 29, 
refers to the Court in which a suit is 
pending against the holder of a docroo of' 
such Court, and has no reference to the 
personality of tlio Judge presiding over 
such Court. There is no distinction mado' 
in that rule between the Judge jirosidingl 
over the Court and the Court as provided 
lor in O. 47, R. 5, Civil P. C. Ordinarily, 
when tlioro is a single Judge attached to 
a Court, no dilllculty arises. When 
tlicro are two or more Judges attached to 
a Court, it would bo sutVicicut if the suit 
is pending in any Court against the 
holder of the d|ecroo of such Court, andj 
the fact that the execution proceedings 
were ponding before the First Class Sub¬ 
ordinate Judge, whereas the suit ivas 
ponding in the Court of the Joint Firstj 
Class Subordinate Judge would make no 
ditToronoo. Under R. 29. 0. 21, ivhore a; 
suit is ponding in any Court against thd 
bolder of a decree of such Court, the' 
Court may, on such terms as to security; 
or otlierwiso, as it thinks fit, stay oxecu j 
tion of tlio decree until the ponding suit; 
has boon decided. The present suit was! 
ponding in the Court of the First Class' 
Subordinate Judge though it was presided 
over by Mr. Yajnik, and that suit was 
against the holder of a decree of su^di 
Court, that is. the First Class Subordi¬ 
nate Judge’s Court, tliough the oxocution 
proceo lings miy have been pending be¬ 
fore another Judge of the same Court. 
\Yo think thoroforo that the Joint Fh'st 
Class Subordinate Judge, in whose Court 
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the suit is pending', had jurisdiction to 
pass the order under 0. 21, R. 29. It is 
nob necessary that the execubion^proceod- 
ings should be pending before the same 
[Judge in whose Court tlie suit is pending. 
If the execution of a decree is traiisferred 
for execution to another Court, and a suit 
!is brought in the Court in which the ex- 
'ecution proceedings were first started 
against the holder of a decree of that 
Court, the Court in which the suit is 
jbrought would have jurisdiction to pass 
an order under 0. 21, R. 29, though the 
execution proceedings may be actually 
pending before another Judge to whom 
the execution proceedings may have been 
transferrei bv the Court. It is not 
therefore necessary, in our opinion, that 
the execution proceedings must bo pend¬ 
ing before the same Judge before whom 
the suit is pending. It is sufficient if the 
suit is ponding in any Court against the 
holder of a decree of such Court. The 
Joint First Class Subordinate Judge, Mr. 
Yajnik, had therefore jurisdiction to pass 
an order under 0. 21, R. 29. 

It is next urged on behalf of the appli¬ 
cant that the application ought to have 
been made not to the Court in which the 
suit is pending, but ought to have been 
made to the Court in which the execution 
proceedings are pending, and reliance 
has bean iilaced on the decisions 
in the cases of .0. Steel & Co/ 
w lachamoyi Choivdhrain (l), Lingum 
Krishnabhupati Devu v. Kandula Siva- 
ramayya (2) and Mahesh Chandra Sadhu 
w. Jogendra Lai Sarkar (3). Though in 
the brst two cases cited on behalf of the 
applicant an application was made to the 
Court in execution and it was held 
that an appeal lay against the order 
granting stay under S. 243, correspond¬ 
ing to 0. 21, R. 29, the present point was 
not considered in those cases. It was 
recently hold in the case of Janardan v. 
JMartand (4) that tlie word stay ** oc¬ 
curring in S. 214 of the old Civil' P. C. 
having bean omitted in the present S. 47, 
Civil P. C., an order passed under O. 2l! 
R. 29, was an order which did not fall 
under S. 47, Civil P. C. and was not a 
decree under S. 2, Civil P. C., and there¬ 
fore an appeal would not lie. On the 
other hand, in the case of Tribhutvandas 

(L) Cl8Sr>] 13 Oil. lU. 

(2) [1S96] 20 Mad. 33G. 

(3j A. I. li. 1928 Oil. 2-2-2=107 I. C. 79=C4 

Cal. 512. 

(4) [1920J 59 I. C. 523. * 
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Kalliandas Gajjar v. JivancJiand (5) 
an application under 0. 21, R. 29 was 
made to the Court in which the suit was 
pending but the point was not raised and 
decided, and the only decision in the case 
turned upon the question whether an 
award under the Arbitration Act was a 
decree. The terms of 0. 21, R. 29, indicate 
that the Court in which .a suit is pend¬ 
ing is the Court which has jurisdiction to 
pass an order under 0. 21, R. 29. There 
is no indication in the rule that the ap¬ 
plication must bo made to the Court in 
the execution proceedings. On the other 
hand, the wording of the rule is quite 
clear that the Court in which a suit is 
pending has jurisdiction to pass an order 
under that rule. We think therefore 
that the Joint First Class Subordinate 
Judge, Mr. Y’ajnik, had jurisdiction to 
pass the order under 0. 21, R. 29. 

Next it is urged that in passing the 
order Mr. Yajnik, the Joint First Class 
Subordinate Judge, acted illegally or with 
material irregularity in not demanding 
security for the wliole amount of 
Rs. 7,000 covered by darkiiast No. 525 of 
1927. It is urged that the words “either 
absolutely or on such terms as it thinks 
fit,” occurring in the corresponding sec¬ 
tion of the old Code, have been changed 
in the present rule. The phraseology of 
O. 21, R. 29, would indicate that it is not 
necessary tiiat the Court should pass an 
order for security for the whole amount 
of Rs. 7,000. The wording of O. 21, 
R. 29, is that the Court may, on suchj 
terms as to security or otherwise, as it 
thinks fit, stay execution of the decree 
until the pending suit has been decided. 
We think that the Court had ample dis¬ 
cretion in passing an order as to the 
terms on which the execution of the 
decree could be stayed until the pending 
suit had been decided. In the present] 
case the learned Subordinate Judge did; 
not consider that he had no jurisdiction 
to take security as to the whole amount 
of Rs. 7,000, but observed as follows; 

“ The words ‘ on such terms as to security or 
otherwise, as it thinks fit ’ in the ‘said rule are 
sufficient in thcmselves to show that the taking 
of the security is not a conclitiou precedent to 
the granting of a stay order and that the Court 
need not take security if it thinks fit not to do 
so in the circumstances of the case. ” 

We think therefore that the learned 
Subordinate Judge exercised his discre- 
l'^ou in the imposition of the terms on 

(5) [lOlOj Js Idom. 19o=8 1. 0. 179. 
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which the execution of the decree was 
stayed, and one of the grounds suggested 
on f>elialf of the 0 {)ponent in support of 
of the order of the lower Court, is that 
the amount of the pension is made a 
charge on two properties belonging to tlie 
opponent. That in itself can be con¬ 
sidered a sutVicient reason for not exercis¬ 
ing the discretion in demanding security 
as to the wliole amount of Rs. 7,000 in 
tlie present case. One of the terras im¬ 
posed by the learned Judge in desiring to 
maintain the status quo was that future 
payments should be made by the op¬ 
ponent every month in Court. We do 
not think, in view of the circumstances of 
this case, that there was any conscious 
or wilUil disregard of any section of the 
,Code, and therefore it cannot be said 
that the lower Court had acted illegally 
or with nratorial irregularity in the exer¬ 
cise of its discretion. 

On tlieso grounds we think that this 
application must bo dismissed with costs. 

We desire to add that Suit No. 1453 of 
1928 brought by the present Thakor for 
setting aside the previous decree should 
1)0 disposed of with all possible despatch. 


Broomfield, J.— This is an applica¬ 
tion for revision of the order of the Joint 
First Class Subordinate Judge, Ahmeda- 
barl, staying execution of the decree in 
Suit No. 1232 of 1925 under 0. 21, R. 29. 
Suit No. 1232 of 1925 was filed by the 
present applicant Narsidas to recover 
arrears of his i)6nsion as Karbhari of the 
Gamph ostato on the strongtii of an 
agrooment made by the late talukdar. A 
decree against the present talukdar, then 
a minor, was passed on 1st Novomhor 
1920. A suit No. 1453 of 1928, has been 
liled by the present talukdar to sot asido 
that decree, and stay of execution of that 
decree has been granted on an applica¬ 
tion made by the present talukdar 
as the plaintitT in Suit No. 1453. 
The date of the Joint Subordinate Judge’s 
order staying execution is 21sb October 


1929. Tile first point taken by Mr.Divati 
on behalf of the applicant, was that th 
application having been made unde 
0. 39 for an injunction, it was not lega 
for tlie Subordinate Judge, in dealing wit! 
Miat application to make an order undo 
O. 21, R. 29. It appears to mo howevo 
that the application, which did no 
specify any particular order or rule 
was wide enough to cover an order fo 


stay under 0. 21, R. 29. The application 

ended with these words: 

“rho Court will be pleased to issue injunction 
order in the darkhast matter and write a yadi 
for staying the proceedings of this darkhast and 
pass any other order the Honourable Courtdeems 
proper in this c.tfie.” 

It is admitted that the order passed 
by the Joint Subordinate Judge was 
passed under 0. 21, R. 29. I can see 
nothing illegal in that. 

The second point taken by Mr. Divatia 
arises from the fact that the Court of the 
First Class Subordinate Judge, Ahmada- 
bad, has two Judges, the First Class 
Subordinate Judge and the Joint Judge. 
It so happened that at the material time 
the execution proceedings in connexion 
with the decree obtained by Narsidas 
were pending before the First Class 
Subordinate Judge himself, whereas the 
Joint Judge was in charge of the suit 
filed by the minor talukdar. Mr, Divatia 
lias quoted a number of cases: 0. Steel k 
Co. V. Tch::hamoiji C}iowdhrain(l), Lin- 
(ju7n Krishnabhupaii Decii v. Kandiila 
SivaraiJiai/ya (2) and others, in which 
the application for stay happened to bo 
or was treated as an application in execu¬ 
tion proceedings. The argument is that 
these cases and also the position of R. 29 
in the Code show that the order con¬ 
templated is an order in execution pro¬ 
ceedings and not an order in the suit, 
whereas in the present case it is con¬ 
tended that the application was not 
made in the execution proceedings but 
in the suit, i. o. the second suit filed by 
the talukdar. The particular point how¬ 
ever did nob ariso in the cases cited 
before us. Mr, Divatia’s contention 
would really require us to imply a pro¬ 
viso or exception to the rule in question: 

'‘Provided that whore a Court consists of two 
or more Judges, the applicxtiou under this rule 
shall bo made to the Judge before whom the 
execution proceedings are ponling.” 

In my opinion, there is no necessity to 
imply any such proviso, nor indeed can 
I see any good reason why it should be 
done. It was urged before us that the 
Judge in charge of the execution pro¬ 
ceedings is in a better position to decide 
whether those proceedings should be 
stayed. Tliere can be very little in it 
either way. The Judges are Judges of 
the same Court and information in the 
possession of either could, no doubt, bo 
readily made available to the other; but 
it would seem that generally speaking 
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the Judges in charge of the suit would 
be in a better position to say whether 
execution of the previous decree should 
be stayed in consequence of it, than the 
Judge who is merely concerned with 
carrying out the execution. As my 
learned brother has pointed out, the 
wording of the rule is clearly against 
Mr. Divatia’s argument, because it pro¬ 
vides that the application is to be made 
to the Court in which the suit is pending. 

I may also say that if it is necessary 
that the order in question should be 
regarded as an order made in execution 
proceedings, I can see no good reason 
why the order here made should not be 
so regarded. It may be an order made 
in execution although it is not an order 
coming under S. 47, as held by this Court 
in Janardan v. Martand (4). For these 
reasons I hold that the Joint Subordi¬ 
nate Judge had jurisdiction to make the 
order in question. 

Mr. Divatia next contended that the 
Subordinate Judge was bound to consider 
whether a prima facie case had been 
made out for the grant of stay, that he 
had not so considered and that he had 
granted the stay of execution simply be¬ 
cause another suit had been filed, as if it 
necessarily followed from that circum¬ 
stance that the parties should be kept 
in statu quo. That however appears to me 
to be a misrepresentation of the order of 
the learned Subordinate Judge. He says: 

“On a careful consideration of the facts of the 
case, I am of opinion that the ends of justice 
will under the circumstances be met by keeping 
the parties in status quo,” 

and I think it is evident from a perusal 
of the order as a whole that the Subor¬ 
dinate Judge stayed execution not be¬ 
cause he considered that he was bound 
to do so, but because in tho view which 
he took of the circumstances, he thought 
that it was the most equitable thing to 
do. It was also contended that the order 
made is not in accordance with the pro¬ 
visions of O, 21, R. 29. The correspond¬ 
ing section of the Code of 1882, S. 243 
allowed the Court to stay execution either 
“absolutely” or on terms. In the present 
rule the words are: 

“the Court may. on such terms as to security 
or otherwise, as it thinks fit, stay execu¬ 
tion . . . . ” 

Under the present rule, Mr. Divatia 
contends, it is essential that terms of 
some kind should be imposed, and he 
urges that with regard to the particular 
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darkhast No. 525 no terms have been 
imposed at all. But the order contem¬ 
plated by this rule is an order staying 
execution of the decree and not an order 
staying execution of a particular darkhast. 
It may be that according to the proper 
construction of this rule execution of the 
decree should not be stayed without the 
imposition of terms of some kind, but in 
this case the execution of the decree has 
been stayed upon terms. The ternris im¬ 
posed by the Court were that the plaintitf 
in the new suit should deposit month by 
month the sums accruing due under the 
pension agreement. The Subordinate Judge 
having stayed the execution of the decree 
upon terms, that, in my opinion, is all 
the rule requires. Thus in the view we 
take of the case no question of jurisdic¬ 
tion really arises at all. There has been 
no irregularity in the exercise of jurisdic¬ 
tion, nor I think can it be said that there 
has been any irregularity at all whether 
affecting jurisdiction or otherwise. The 
nature of the terms to be imposed by the 
Subordinate Judge in his order staying 
execution of the decree was a matter 
within his discretion. It is arguable 
perhaps that the terms as to security 
might have been made stricter in view 
of the fact that no appeal had been filed 
against the decree obtained by Narsidas 
but whether that be so or not, it is not a 
matter which will justify this Court in 
interfering in revision. The ultimate 
security appears to be sufficient, and the 
order made by the Subordinate Judge for 
the deposit of money in Court from time 
to time seems to be calculated to ensure 
that the suit filed by the talukdar will be 
disposed of as speedily as possible. 

I agree with the order proposed by my 
learned brother. 

K.n,/r.k. Application dismissed. 
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Madgavkar and Barlee, JJ. 

GhandiUal Madhavlal —Applicants. 

V, 

Maneklal Lalhiram —Opposite Party. 

Civil Revn. Appln. No. 206 of 1929, 
Decided on 2nd September 1930. 

Receiver—Receiver appointed by Baroda 
Court can be recognized in British Court. 

.A receiver appointed by the Baroda Cotirts 
oiu, subject to objection of the opposite party, bo 
recognized by the British Courts, and such a re¬ 
ceiver can bring a suit in British Courts; A.I.R. 
1921 Bom. 460, Bel on. [p • 25-2 C 2] 

B. W. Desai - for Applicants, 
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Madgavkar, J. — The question in 
these applications is how far the re- 
ceivor appointofl by tiio Uarocla Courts 
can bo reco,qniz 0 il for the purpose of 
fjlin,!:' suits in tho British Courts. The 
i^>arofla Court appointed a receiver, tie 
liled suits in the British Courts. Objec¬ 
tion was then taken, which was appa. 
rontly allowed, and the partners were 
brought on the record. Subsequently 
objection was taken as to limitation and 
contrary to the opinion implied, Dl^ougb 
not expressed, by his predecessor, tho 
learned Pul)ordinato Judge held tliat tho 
suits were barred by limitation. 

The plaintiil has ap[)lied in revision. 
Our attention has i)Gon .invited today 
to appeals on similar orders in tlio Dis¬ 
trict Court of Nadiad, in which the First 
C lass Suljordinato Judge with appellate 
powers has allowed tho appeals, and we 
are askel to follow tho reasoning in the 
judgment in Appeal No. 40 of 1029 in 
that Court decided on 28th June 1930. 

That jiulgraent apart, on general prin¬ 
ciples, as was observed l)y Macleoi, C. J.. 
in TsmaHji v. f.'imail Ahflnl (l), 

a Cai'i rt can appoiut a ri’/eiver of pronortv 
^jutsido its jurisdiction and oven in toroign 
terrilorv” ” 

and 

evoept perhaps in chos(*s-in-aotion a trustee 
in a foreign hvnkriuitcy Court Is usuallv recog- 
Tii/,cd in Bngl ind: of. Oiccy’s Conilict of fiaw-s, 
Bdn. 'I, at p. 4Sl.” 

Westlake in bis Treatise of Private 
and International Law, Edn. 7. p. 17o, 
observes : 


“ Curators, svndics, or others who under llio 
law of a country where a debtor is doTiicilod, 
or, if the debtor lias hitnsolf been a partv to tho 
proceedings, under the law of tho country whore 
ho is resident, are entitled to administer his 
property on behalf of his creditors, are entitled 
as such to his chattels personal and choios* 
in-action in I'lngland." 

Baroda is a State, the decrees of wliich 
are recognized and can be oxocuto.l in 
the Ikdtish Courts without the tiling of 
fresh suits and vice versa. If tho principle 
of reciprocity applies to decrees there 
apiioars no obvious reason why it should 
not apply to a person such as a receiver 
entitled to sue in the case. Estates often 
comprise properties both in British terri¬ 
tory and in Baroda, and it would lie a 

inatlor of convonionco if rocoivors wore 
lecognizod. Accordingly on general prin¬ 
ciples. as well as on tho particular facts 

of tins case, we are of_ opinion that tho 

(Ij A. I. H. 11)21 Bom. 4U0— 


receivers appointed by the Baroda Ccurts| 
can. subject to objection by the opposite' 
party, bo recognized by tlie British 
Courts, and it cannot, therefore ho said 
that tho receiver appointed by tho 
Baroda Court had no right to sue ; on 
the contrary ho represented tho estate of 
the partnership, so that even if pro 
majorc cautela tho trial Court tliought it 
necessary to add tho partners, the suit, 
as originally fih* 1 , was not barred by 
limitation, and did not become so barro.I 
liy reason of tlie ni lus of the partners 
being bro'igbt on the record as plainlitTs. 

We allow tho application, make tho 
rule absolute, and set aside tlio order of 
the trial Court, and direct that it should 
take the suit back on its file for disposvl 
on the merits. No order as to costs. 

v.u./u.K. BhIo md'lc ah^oljitc. 
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PaTICAH AN'D Bl? ) )MF’IKLD, JJ. 

N^avaj Bhav'la Polil —Appellant. 

V. 

Totaram Gocind Patil —Respondent. 
Second Appeal No. 267 of 1929, Doci- 
dol on 20th November 1930, against 
decision of Dist. Judge, East Khandosh, 
in Appeal No. 77 of 1928 

(a) Civil P, C. (1908). Ss. 47 and 73-Order 
under S. 73 determining question of rateable 
distribution between rival decree-holders 
in which judgment-debtor has no interest 
does not fall under S. 47 and is not appeal- 
able—But High Court can interfere in proper 
case. 

An orJoi* under S. 7:1 determining a qnoslioa 
of rateable distribution ;is botwoeh rival docrco- 
holdors in which the judgmont-dobtor h\9uo 
interest (loos not fall within tho purview of 
S. 47 and no appoU and second appeal lies from 
such an order. But the High Court can inter¬ 
fere with tho order of tho lower Court in a pro- 
l>or case: 4‘2 Cal 1, Foil [V 258 C 2; P 254 C l) 
(b) Civil P. C. (1908), S. 73 and 0.21, 
R 72 (2)—Decree-holder allowed to purchase 
property under O. 21, R. 72 (2) must share 
proceeds rateably with other decree holders 
—Set-off of purchase-money against decretal 
amount cannot be allowed to him—Applica¬ 
tion for rateable distribution must be made 
before receipt of assets by Court—Civil P. C. 
(1908), O. 21, R. 72 (2). 

Where lliere are competing doorec-holdors 
who apply for tho execution of their decree, 
O. 21, K. 72 must be taken subject to tho provi¬ 
sions of S. 73, so that the decree-holder who Inos 
been perinilted under O. 21, R. 72 to purchase 
the property in oxeontion of his decree must 
shave the pro.'ceds of tho sale rateably with tho 
competing docrco-holdevs and will not bo al¬ 
lowed to sot otl tho putohaso-monoy against tho 
inonoY duo to him on his deoroo. 0, 21, R, 72, 
allows tho dccroo-holdoi' ordinarily to sol off tho 
pnreh ise-moncy against his deoroo instoad of 
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paying it in tha Coiit and diMwing it out again 
and sa.*h a notional receipt amount:^ to bolding 
assets within the meaning o? O. -21, K. 72. 

[P 254 G 1] 

The application of rivtl decree-holders for 
e>:ecatioa must b- mido under S. Td before the 
receipt of the assets by the Court [P 254 C 1, 2j 

(c) Civil P. C. (1908), O. 21, R. 91—Decree 

holder purchaser cannot set aside sale merely 
because he is not allowed to set off on 
account of rateable distribution to other 
decree-holders. 

There is no provision in the Code cinpowcring 
the Court to hold a second sale on the ground 
that iha dccrea-lioldcr hiving applied to sot oh 
the piu'chase-mouey against the decree, even¬ 
tually reali/,oi that he was to piy out of his 
own pocket money for rateable distribution to 
the other decree-holders, a contingency \Yhich 
was not expected by him when he made the 
application for leave to bid and sot off the pur¬ 
chase mon^y against the decretal amount. 0. 21, 

R. 72, Cl. (2) contcmplitcs that the application 
for the setting olf of the purchase-mone}' and 
the decretal -amount should be made after the 
decree-holder purchases the property. A decree- 
holder hiving received permission to bid and 
hiving been declared to be the highest bidder 
cm apply to the Court for permission to set oh 
the decretal auioant against the purchase- 
money and would ordinarily be entitled to an 
order of set-off if there are no other attaching 
creditors entitled to rateable distribution under 

S. 73 of the Cole: G Bom. 570, 11 Mai, 35G and 

44 Bom. 346, Fcll.\ . 1 . I. R. 1 <J 25 Oaih 2S7 and 
A.l.a. 1926 .Yap. 3S5, Dist. [P 254 C 2J 

(d) Civil P. C. (1908), O. 21, R. 72 (2)— 
Order for set-off can only be made after sale 
takes place. 

Broomfidcl^ J .—An order for set off under 
0. 21, R. 72 (2) cm only be made after the sale 
has taken place. [P 255 C 2] 

P. V. Kane —for Appellant. 

7. V. Dixit —for Respondent. 

Facts, —The appellant held two money 
decrees against the respondent, Tota- 
ram and applied for execution of one of 
the decrees in Darkhast No. 276 of 1926 
and also applied for leave to bid. An 
order was made to set off the purchase- 
money against the decree on 29th October 
1926. With respect to the other decree, 
he filed Darkhast No, 213 of 1926 and 
made an application in respect of both 
the darkhasts and got an order from the 
Court, on 16th December 1926, allowing 
him to set ofi the decretal amount on 
both the decrees, against the purchase- 
money, and purchased the property at 
auction on 21st December for respon¬ 
dents 2 and 3 had three decrees against 
the same judgment-debtor and filed ap¬ 
plications for execution on 13bh Decem¬ 
ber 192G. There were also other decree- 
holders who 'applied for rateable distri¬ 
bution. 

The' Subordinate Judge held that res¬ 


pondent 2 and 3 were entitled to ratea¬ 
ble distribution in respect of the purchase- 
money of the auction-sale iield on 2ist 
December 1926. On appeal the order of 
tlio lower Court was confirmed. 

Patkar, J. This is a second appeal from 
the order of the District Judge confirm¬ 
ing the order of the First Class Snbordi- 
nata Judge directing rateable distribu¬ 
tion under S. 73, Civil P. C. His Lord- 
ship stated facts and proceeded: 

In second appeal it is contended, first 
that S. 73, Civil P. C., does not apply to 
the facts of the present case as no assets 
were held by the Court and there was 
only a notional receipt of the purchase 
money by the Court. Further it is con¬ 
tended that the decree-holders in Dark¬ 
hasts Nos. G/, (33 and 69 did not apply 
before the Court passed the order giving 
the appellant leave co bid and allowing 
the purchase-money to be set otf against 
the decretal amount. Lastly, it is ur^ed 
tnat the spjie should be set aside and a 
resale should be ordered. 

The preliminary rjuestion arising in 
the appeal is whether the order passed 
by the learned Subordinate Judge was an 
order passed under S. 47, Civil P. C., and 
whether an appeal to the lower Court 
and a second appeal to this Court were 
competent. An order under S. 73 deter-! 
mining a question of rateable distribution 
as between rival decree holders in which 
the judgment-debtor has no interest does- 
nob fall within the purview of S. 47, 
Civil P. C., and no appeal and second 
appeal would lie from such an order: 
sea Balvter Laurie & Co, v. Jadnnath 
Banerjee (1). If however the question 
determined under S. 73, Civil P. C., ari¬ 
ses not only between the rival decree- 
holders bub also between the judgment- 
debtor on the one hand and tlie decree- 
holders on the other, the order would be 
within the purview of S. 47 and would 
be appealable: sea Sorabji Coovarji v. 
Kala Raghiuiath (2). The facts of the 
latter case are somewhat different. In 
that case the judgment-debtor paid cer¬ 
tain money in satisfaction of the decrees 
and the question arose as to the effect of 
such payment in putting an end to the 
attachment .levied by the decree-holders 
and as to whether other decree-holders 
were entitled to rateable distribution 
The juclgmenfc•(^ 0 b^or who had made the 

(1) U!)14J a Cal. i=;a7"i.c:'l;Ur“.. 

(2) [lOlXj 30 Pom. 15(3=12 I. C. 911, 


^54 Bombay Navaj v. Totai^am (Patkar, J.) 


1931 


]iaymenfc in Court was interested in the 
decision on the j;oint under S. 73, Civil 
P, C. In the present case the sale was 
held on 21st Deceraher I02(i andthe ques¬ 
tion wliothcr the purchase money should 
1)0 rateablv distributed between the 
appellant and the respondents does not 
in any way alfect tlie judgment-debtor. 
We think, tlierefore that tlie order passed 
by the learned Subordinate Judge in this 
case was not an order falling within 
S. -47, Civil P. C., and neither an appeal 
to the District Court nor a second appeal 
to this Court is maintainable. 

This Court however can interfere with 
the order of the Suborilinato Judge in a 
proper ciso. The fpiostion is whether 
the lower Court has failed to exorcise 
ijiirisdiction whici\ was vostoi in it by 
law or exercised jurisdiction which did 
not vest in it within the moaning of 
S. ltd. Civil P. C. It is contended on 
behalf of the appellant that ft. 73. does 
not apply to the facts of the case, ho- 
cause there was only a notional receipt 
of the purchase-money hy the Court and 
no assets can be said to liavo been hold 
by the Court within the meaning of 
ft. 73, Civil P. C. In Shrinivas v. RniJha 
hai (3), whore tliore were comiioting 
docreo-holdors who had applied for exe¬ 
cution of their decrees, it was hold that 
ft. 291. Civil P. C., (Act 10 of IS77), 
jeorrosponding to 0. 21, R. 72, must bo 
itaken as sul)ject to the provisions of 
jft. 290, corresponding to ft. 73 of the 
Iprosont Code, so that the decree-holder, 
Avho has boon permitted under the for- 
mor section to luiroliaso tlio property in 
execution of his own decree, must share 
jtho proceeds of tlio sale rateably with 
’such competing decroo-holdors, and will 
not bo allowed to sot olT tlio pnrcliase- 
monoy agaitisb the amount duo to him on 
his docroo. It was hold that S. 294, 
coiTosponding to O. 2L, U. 72, for con- 
venionce allows tho docroo-holdor ordi¬ 
narily to sot olT tho pnrehaso monoy 
against his docroo instead of paying tlio 
monoy into Court and drawing it out 
again, and such a notional rocoipt was 
l)old to amount to holding of tho assets 
within tho moaning of tho section. A 
similar view was taken in 'MatJdcn v. 
Chappaui (l). The provisions of 0. 21, 
R. 72, Cl. (2), of tho present Code, place 

(:!) [lsm^ G r,70. 

f i) [1SS7] a ^[:id.a 5 G. 


the matter beyond any doubt. Cl. (2) 
lays down that: 

‘whore ni dccreo-holdec purchases with such 
permission, the purchtise-monov and tho amount 
due ou tliG decree may, sub)OCb to the provisions 
of S. 73, be set off against one another, and the 
Court e.’cecnting tho decree shall outer up satis¬ 
faction of the decree in whole or in part 
accordingly.” 

AVe think theroforo that ft. 73, Civil 
P. C. applies to tho facts of tho present 
case. With regard to tho point that the 
applications of the rival decroe-holders 
ought to liavo been made not only 
before the sale hold on 2lsfc December 
1921), hut also l)efor 0 tlio application 
granted on 29tli October I92t>, it ap¬ 
pears that there was a joint application 
made hy the decree-holder with respect 
to the two davkliasts on 16th December 
1926, and oven if the appellant’s argu¬ 
ment bo correct, it appears that tho rival 
decree-holders l\ad applied before I6th 
December 1920, when tiie appellant was 
allowed to sot otT the purchase-money 
against tho aggregate amount of his 
decrees on 16th December 1926. It ap¬ 
pears to us that the applicitions of rival 
decroe-holders for execution must be, 
made under ft. 73 before tho receipt of 
the assets by the Court, and we think 
that the assets can only be deemed to 
have been received by the Court when 
the sale actually took place on 2l3t 
December 1926. The cases cited on be¬ 
half of the applicant, Mohan Lai v. 

Xath, A.I.IL 1925 Omih 2S7 and 

Muharnmal v. Abdul Ilamidt 
.1 IA2. 1926 Xng. 380, have no applica¬ 
tion to tho present case, because it ap- 
pears that tho applications for setting 
otY tho purchase monoy against the 
docroo wore made in those oases after the 
holding of tho sale. AVe think therefore 
that tlio argument on behalf of the ap¬ 
pellant on this point also fads. 

The last point urged on behalf of the 
appellant is that the sale should be sot 
aside and a resale should be ordered and 
reliance has been placed on tho decisions 
in tho case of Radhahai (3) 

and Madden v. Chappaui (l). where the 
Court allowed tho sale to be sot aside 
and ordered a resale. 0. 21, R. 72, 
Cl. (3), enables a judgraont-dobtor, or any 
other iiorson whoso interests are aft'ootod 
hy the sale, to apply to sot aside tlio sale 
when tho docroo-holder purchases with¬ 
out permission. Thorp appears to he no^ 
provision in tho Code empowoiing the* 
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Court to hold a second sale on the ground 
that the decree-holder having applied to 
set off the purchase money against the 
decree, eventually realized that he had 
jto pay out of his own pocket money for 
rateable distribution to the other decree- 
holders, a contingency which was not 
e^^pacted by him when he made the ap¬ 
plication for leave to bid and set off the 
purchase money against the decretal 
amount. O. 21, R. 72. Cl. (2), contem¬ 
plates that the application for the set¬ 
ting otf of the purchase money and the 
decretal amount should be made after 
t \Q decree-holder purchases the property, 
lA decree-holder having received permis- 
|sion to bid and liavlng been declared to he 
ithe highest bidder, can apply to the 
■Court for permission to set off the decre- 
ital amount against the purchase money, 
jand would ordinarily be entitled to an 
order of set-off if there are no other at- 
jtaching creditors entitled to rateable dis- 
:tribution under S. 73 of the Code: see 
\Martn7id Trimbak v. Daya (5). It ap¬ 
pears that the appellant did not make an 
application to the Subordinate Judge to 
set aside the sale and order a resale 
even assuming that he was entitled to 
that indulgence. On the other hand, the 
proceedings in the present case disclose 
that the appellant made an application 
for possession of the property and that 
he has bean in possession since 19th 
February 1927. The appellant merely 
mentioned this point in his memorandum 
of appeal to the lower Court. In revi¬ 
sion we can interfere with the order of 
the Subordinate Judge, and the plaintiff 
not having made an application to the 
Subordinate Judge to set aside the sale 
and order a resale, it is nob necessary 
in this case having regard to the provi¬ 
sions of O. 21, R. 72, to express any 
opinion as to the correctness of the pro¬ 
cedure adopted in the decisions in Shrini- 
vds V. Hddhdhdi (3) and Mddderi v. Chdp- 
pddi (4) in allowing the decree-holder an 
option to have the property resold. We 
think that in revision there are no suffi¬ 
cient grounds to interfere with the order 
of the Subordinate Judge. 

We would therefore dismiss this ap¬ 
peal with costs. 

Broomfield, J.— I agree. The appeal 
is not competent. It does not appear 
that the judgment-debtor Totaram is at 
^11 affected by tbi^ dispute between the 

(5) tlUiOJ it Roai. "3i5"=55 1.0. 527. 


rival decree-holders. It cannot be said 
that there was any question relating to 
the execution of a decree which comes 
under S. 47 of the Code; neither is it a 
case in which interference in revision 
would be justified. It was held in Srce 
Kri.’^hna Dns^ v. Chayidook Ghdnd (6) that 
a refusal to grant rateable distribution 
bo a party entitled to it mav be a ground 
for interference in revision, but here the 
Court has allowed and was bound to 
allow rateable distribution under S. 73 
of the Cede because the respondents’ 
applications of 13th December 1920, were 
made before the receipt of assets by the 
Court. The case of Madden v. Chap- 
(4) is a clear authority for the pro¬ 
position that where a decree-holder is 
given permission to hid and is allowed to 
set off the amount of his decree against 
the purchase price, that set-off amounts 
to the receipt of the assets by the Court 
within the meaning of S. 73; but that is 
only if the sale of the property has 
already taken place. The Court’s order 
dated 29th October 1926, in which the 
appellant’s application for set-off was 
granted two months before the sale took 
place, was clearly not a receipt of assets 
within the section. 

The only substantial question in tlae 
case is whether the appellants should 
have been allowed an option of having 
the property resold on the authority 
of Shrinivd^ v. Radhahai (3) and 
Madden v. Chappani (4). There is 
no provision in the Code under which 
such an option could be claimed as of 
right. The trial Court was not asked to 
set aside the sale. The point was raised 
in the memorandum of appeal to the 
District Court, but as the District 
Judge's judgment is silent on the point, 

it would appear that there also it was 
not seriously pressed. From the record 
of the case it appears that the appellant 
has had possession of the property since 
the beginning of 1927. These are grounds 
for holding that this is nob a case in 
which we should interfere by way of 
revision. 

I think it is desirable to add that tlie 
order of 29th October 1926, that “a set¬ 
off to the extent of the decretal amount is 
allowed,” is not an order contemplated by 
the Code and nob one which ought to bo 
made. An order for a set-off can only be 
m ade under R . 72, Cl. (2). O. 21. which 

(G) [1009] 6-2 .Mad. 334=i I.C. 509. 
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says that tho oi'iler is to he -nade “whoro 
thodecreodioltlcr purchases property with 
the permission of tho Court, ' tliat iS to 
say, afifr tho sale has taken place. An 
order of this kind in advance can have 
no lc'‘al olYoct, for heforo tlie sale takes 
aplaco there is nothing against which 
set old can he allowed, and the decree- 
holder may after all elect nob to bid. It 
can only he regarded as a sort of under¬ 
taking by the Court to make an order for 
set-oiV at a futuro date, an undertaking 
which it may not ho able to carry out if 
legal claims to rateable distribution 
should bo presented in the meantinio. 
Such an order therefore is misleading and 
liable to load to complications. 

P..M./U.K. Appeal dismissed. 
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Madgavicap, j. 

Ballappa Uhimappn and othcr:i — 
Plain tills—Appellants. 



Tippa,ngowd(i Basangoivda and oUicrs — 
Defendants —Kospondonts. 

Second Appeal No. 217 of t92S, Deci¬ 
ded on 2otb November 1930. 

Limitation Act (1908), Arts. 47 and 14 - 
Suit denying right of way affirmed by mam- 
laldar is governed by Art. 47. 


A suit (louying a riftht of w.iv atViiuiccl bv 
an order of a inamlatdar under tho >[auilatdar’s 
Courts Act, is a suit respecting possession of im¬ 
movable property, and as between Arts. It and 
‘17 Art. 47 apnlios to such suit: 11 Bom, 429, 
10 Bom', n. B. 749 and 19 Bom. 82ft, Ref, 

[P '2r>{j 0 2. P ‘2')7 C 1] 


K. J. Kale —for Appellants. 

S. V. Palelcat —for Respondent. 


Judgment. —Tho quostions in this ap¬ 
peal are, firstly, whetlior tho plaintill's- 
appollants’ suit is barred by limitation; 
and, secondly, whetlier the defendants- 
respondents have no right of way as the 
plaintiiVs-ai>iiollants asserted. Both tho 
lower Courts lield in favour of tho appel¬ 
lants on the second point. In tlio trial 
Court no issue of limii iition was raised. 
Jn the District Court tlio respondents 
contended that tho iilainlitTs’ suit in ros- 
peot ol tlio same right of way in tho 
mamlatdar's Court iiaving failed on 1st 
April 1922, Art. Li, Sell. 2, Ijiin. Act, 

applied and tho present suit was barred 
by limitation, being instituted on 1st 
April 1925. Tho District Court there¬ 
fore sot aside the decree of tho trial 
Court and dismissed tlio suit. Theplain- 
tilYs appeal. On tho question of limita¬ 
tion under Art. 11: 


" To sot aside any act or order of au officer of 
Government in his official capacity, yot here¬ 
in otherwise c'lnrcssly provided for,*' 

tho period of limitation is one year from 
tho dato of the Act or order. Under 
Art. 47: 

“ P>y any person bound by au order rosiwcting 
l)ie possessioit of immoviblo property made 
under the Crimin il Procedure Code of 180ft, or 
tho Mimlatdirs’ Courts-Act, of lUOd, or by any 
one claiming under such person, to recover tho 
property comprised in such order,” 

the period of limitation is three years 
from the date of the final order in the 
case. On ordinary principles Art. 47 un¬ 
doubtedly applies to orders by the inaoi- 
latdar respa^iting possession of immo¬ 
vable property under tho Mamlatdars 
Courts Act. Bombay Act 2 of 1906 ex¬ 
pressly constitutes ^limlatdars’ Courts 
and defines their powers in S.5; and, t^s 
that section makes it clear, these powers 
relate in tho main to immovable pro¬ 
perty and inoludo rights of way. It is 
therefore clear that orders respecting 
possession of immovable property are 
governed by Art. 47 and not by Art. 14. 

It would be difiicult to hold that though, 
while passing the former orders respect¬ 
ing immovable property, the mamlatdar 
is a Court for the purposes of Art. 47, 
nevertheless in respect of other orders 
also under S. 5, Mamlatdars’ Courts .\ct, 
ho ceases to he a Court and becomes an 
olVicor of Government for tho purposes of 
Art. 11. On tho other hand, while the 
words *' respecting tho possession oHra- 
movablo property ’ like the words re¬ 
lating to possession ” are wider than if 
tho words had boon “ for tho possession 
of immovable property,* the real dilli- 
oiilty, if any is caused by the concluding 
words of Art. 47 " to recover the pro¬ 
perty comprised in such order.’ It is 
clear, therefore that uilloss tho word 
property "is construed in a wide sense 
and tho oonoluding words are read with 
tlio preceding words * respecting the 
possession of immovable property, it 
might he argued that while a suit such 
as tho present denying a right of way 
over certain land is a suit rospocting 
jiossossion of immovable property, it is 
not in terms a suit to recover the pro-^ 
pevty, comprised in such order. There- 
foro, whether as regards Art. 14 or Art. 
47, there is a certain amount of dilViculty, 
in applying each of those articles, hut to^ 
my mind tho dilViculty in tho applic^UODi 
of Art. 14 is greater, and it would appear 
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the le.^Ula^'Ure reilly meint Art. 47, 
rather than Art. 11, to apply io orders 
by inamlatdai'3 respectin'^ iaiaiovable 

property. 

^he lower appellate Court lias reiierl 
on the remarks of West, .T., in Shivaji 
Yesji Ghatva-.h v. Collector of l!atna~ 
(jiri (i). That docision however lias 
no application to the facts of the pre¬ 
sent case. The Collector there bad pass¬ 
ed an order outside his powers and tlie 
suit to sot aside such order had ])een 
lield bavred by the District Court. This 
Court held that to the case of public offi¬ 
cers acting without jurisdiction, Art. 14 
liad no application. Then, again, oi'di- 
narily, to Courts exercising judicial func¬ 
tions Art. 13 has no application: Goviuda 
Bala Y. Garni Alafi (2). If a mamlatdar 
is a Court, ovon though exercising sum¬ 
mary powers. Art. 14 would not apply. 
Again, In Tiitjaram v. Bamanji Kharsedji 
(3), it lias been laid down that a suit to 
set aside an order validly passed hy a 
mamlatdar will not lie tlioiigh such an 
order may be superseded by a decree of a 
civil^ Court. If so, again .\rt. 14 has no 
application. On the whole, therefore, I 
am of opinion that as between Art. 14 and 
,Arfc. 47, Art. 47 and not Art. 14, applies 
'to orders by mauilatdavs under the Mam- 
jlatdars’ Courts Act, and if so, the pre¬ 
sent suit is just within limitation. On 
the second point both the lower Courts 
have lield in favour of the appellants. 
The appeal is allowed, ■ the decree of 
the lower appellate Court is set aside and 
the decree of the trial Court restored. 
Costs throughout on the respondents 
other than respondent 3 who is flead and 
against whom the appeal abates. 

v.B /r.tc. Appeal allowed. 


( 1 ) 

( 2 ) 


[1886] 11 Horn. 429 
190S1 10 Bom. L. R. 749. 


(3) [189-1] 19 Bom. 828. 
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Appeal No. 2 of 1929, Decided on 9th 
September 1930, 

Civil P. C (1908), O. 23, R. 1—P ermis- 

*ioii granted lo withdraw cult e.nt! bring 
fresh one only on payment of costs before 
institution of Second suit—Plaintiff is pre¬ 
cluded from bringing second suit unless 

1931 B/33 & 34 


costs ere paid—Such snil if \c;lhout 

pr.ymsnt of costs is void—Po-ymciit of costs 
filin.;;', suit does not save it. 

NVh.'U r. i- withdraw:', R. i.- ]. 'j-i'-'r 

pondiiiL ;vn,i iuo pcr;n,c;ivoQ h? -(lij •''•".re 
I'ciiA: to il;o of p suiA 

[V U 2; r tlryj r T 

•V T'lii’V.'fi' v.w- (o wlilHr-!'..' a 

f’lit v.'ilii par.ui-'ion i<> «)rin;:’ a '^•hl 

joa: TO pof dcost*? boi'.'vc ih? 
jiisii'ioi second TliC 

hrou;.'ht a serond 'uR Vv'it'ii tiut. piymcoTt of co'ts 
))nt, the seeor.d suit. wt<? 'ihov.'o.l ;o (owirh.* 
diMv.-n with costs on phi'IntlfT. Thou the jd.iin- 
fjft p\id only the co'ts of first >-]lt r.u;| hiouyht 
a third suit on tbs ??»me c.att.^e of t:c:ion. 

: that the suit wa^ ba»'ro'l, n ? tbr s'-cond 
suit was brought without fuldlling .th-'' oon^li- 
iion impose.:! in the first suit : 11)24 ?Ja S77 ; 
.T3 Mad. 2.39 and 1929 .4?/. 692. F.;/’.; 24 T.C. 
•210: 31 Cil. 0C>b and 1926 J'at. 400, F:>?. /r, 

A. I. R. IG-hb Born. 272, Dist. [p 260 G 1’ 

G, N. Thakor and R. .4. Jaharjirda .)— 
for Appellant. 

IL C. Cojjajce and- TI. B, GuinaC .—fer 

Ee-iiondent 1. 

h'atVar, J.— This apjroil raises an im¬ 
portant question as to the clJoct of non- 
oljsorvanca of tlje condition under wliic;: 
a suit is allowed to he withdra-wn wit!: 
liberty to bring a fresli .suit und.^r O, 2-h 
R. I, Civil P. G. On Both August 1020, a 
suit based on substantially tlie same 
cause of action as the present one in whicli 
the second appeal arises, was allowed to 
be withdrawn. The order was as follow.s: 

“The plainliT is allowed to v.ithdra'.v fioiu 
the suit with liberty to bring a fresh sv.-t in 
respect of the same cause of action, 'rim plain¬ 
tiff %o pay the defendiots’ costs. 'Ibe pllintid 
will not be allowed to bring a fresh suit unless 
he pays the defoudants’ costs of this suit,’' 

On 25th June 1025 a second suit, 
No. 151 of 1925, was brought on the same 
cause of action without payment of tlie 
costs, and therefore without fulfilling 
the condition attached to the permission 
given to bring a fresh suit. The order 
passed in that suit was as follows : 

"The plaintiff is a minor. In view of thi.-: and 
the defects mainly formal which are apparent 
I order the plaintiff to withdraw with liberty to 
. bring a fre^^h suit for the samo cause of action. 
Plaintiff to pay the defendant’s coats, and be.ar 
his own." 

Thro 3 days after the suit was with¬ 
drawn, that is, on 24fch dune 192G, the 
costs in the first suit were paid to defen¬ 
dants, and on 29bh June 192G, the pre¬ 
sent suit was instituted withoTit pay’ing 
the costs of the second suit. 

The learned Subordinate Judge held 
that the second suit, whic'n was instituted 
wnthont paying the costs of the first suit, 
the payment of which ’.vas a condition 
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r-recedent to the filing of the suit, was 
void ab initio, and that the permission 
granted to the-plaintiff to bring a fresh 
suit upon which the present suit was 
based was not valid in law. 

On appeal the learned District Judge, 
relying on the decision in the case of 
Shitfil Prasad v. Gaya Promd (l), held 
that a suit which was institute! without 
fultihnent of the condition imposed by 
tlie withdrawal order could not bo dis¬ 
missed, but ought to be stayed under 
S. 10. Civil P.C., inasmuch as the permis¬ 
sion was not operative until the costs 
were paid and so there was no withdrawal 
with liberty to bring a fresh suit, and 
that until there was su ;h withdrawal 
the former suit was still pending, and 
held that the second suit was not bad ab 
initio, and that the order of withdrawal 
in the second s lit could not be disregar¬ 
ded, and that the plaintiff fulfiUeJ the 
condition precedent in the first suit and 
its withdrawal was complete, and there¬ 
fore set aside the order of dismissal and 
ramandel the case for trial according to 
law. 

Tliere is conflict of decisions on the 
question as to the result of nonobser- 
vanca of the condition attached to the 
permission to bring a fresh suit under 
0. 23, R. 1. In Ahrlid Azii: MoUa v. 
Ehrahim MoUa (2) it was held tliat 
where a suit was withdrawn under S. 373, 
Civil P. C.. corresponding to 0, 23, R. 1, 
of the present Code, with liberty to bring 
a fresh suit on payment of costs, a subse- 
(luont suit in respect of the same cause 
of action was not a!) initio void if tl \9 
costs wore not paid before its institution, 
and tliafc the subsequent payment of costs 
cured the irregularity. It was hold that 
the only persons who were prinia facie 
I)r 0 clud 0 d from bringing a fresh suit were 
tiiose who withdrew from the former 
suit without permission to bring a fresh 
suit. A reference was made to 0. 20, 
li 4, Supreme Court Rules 1833, and it 
was considered to bo a fair rule for the 
Courts to follow in the absence of a 
statutory enactment in the matter. In 
Shital Prasad v. Gaya Prasad (1), where 
a suit was allowoil to be withdrawn by 
the plaintifl witli liberty to bring a frasli 
suit on the same cause of action on 
condition of paying costs to the defen¬ 
dant, it was bold that the second suit 

(l) 11014] \ 1. (\ OlO. 

(•2) [lOon ;n C:i]. Vir,. 


could not be dismissed for nonpayment 
of the costs, and that, inasmuch as the 
permission to withdraw and bring a fresh 
suit was made conditional on a certain 
payment, the original suit could not 
deemed to be withdrawn until those costs 
were paid, and tberafora it must he 
deemed to be a pending suit which became 
disposed of as soon as the payment was 
made. It was observed (p. 531 of 19 
C, L. J.): 

“When .a plaintiff ins obt unsd leave lo wiili- 
(Iriw unou p\ymcut of costi, i‘. is lus dutv to 
pkvtliecoUs at once, for uatil they 'are piid 
there is do withlrawal \vi:h the pennissiou of 
tho Court. In that \'ie\v, when the cvs^c^me 
before the Munsif ho wis not entitle! to dismiss 
it. All h'' co'ild do was to regard S. 10 a 
i'\r to-his proceeding with the tri^l of the sail.” 

The view of the Calcutta High Court 
was followed by the Patna High Court in 
Muhammad Af:al v. Lachman Singh (3). 

The High Court of Madras has in 
Scshayjja v. Stibbayya (4) dissented from 
the view taken by tlie Cilcutta Higli 
Court. Under O. 23, R. 1. sub-R. (l). a 
plaintiff may withdraw his suit at any 
time without the permission of the Court, 
and under aub-R. (3), if the plaintilT 

withdraws from a suit without the per¬ 
mission given under suh-R, (2), he would 
be precluded from instituting a fresh 
suit in respect of such subject matter, 
and under sub-R. (2) the Court may grant 
the plaintiff porm'ssion to withdraw 
from the suit with hVievty to institute a 
fresh suit in respect of the subject matter 
of such suit. In Seshauya v. Sabb.iyya 
(0 it was hold that as the withdrawal of 
the suit does not require the permission 
of the Court, it must be taken that the 
first suit is withdrawn when the order 
is passed and that the permission granted 
refers only to the filing of the subsequent 
suit on certain conditions, and that if 
the first suit was considered as pending, 
it would he open to the plaintiff, instead 
of complying with the condition of the 
permission, to go to tho Court and 
demand that the trial on the first suit 
should 1)0 proceelod with however long 
tiie interval might ho. 


T am inclined to agree with the view 
of the Madras High Court and most 
rospectfuliy dissent from the view of the 
Calcr.tta High Court. When once a suit| 
lias been witharawan. it is no longarj 
ponding, and the permission given by 

yl) A. l. P. 122,^ l\\t. C. 942=5 

:> I'at. :kVv 

(M A. 1. K. 1924 M:u!. S77=S2 1. C. 409. 
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‘Court relates to the bringing of the fresh 

-suit. 

In SJiivappa Hanniappj, v. Balappa 
Mallappa (5) and Skicappa Hanmappa 
V. Aii-laneppa Basappa (6) the condition 
in the order allowing the suit to be with¬ 
drawn with liberty to bring a fresh suit 
was to pay the costs of the defendant 
without specifying the time within which 
the piyment was to be made, and it was 
held that the payment of costs during 
the pendency of the second suit was not 
in contravention of the condition imposed 
by the first suit as the same Subordinate 
Judge who ordered the withdrawal held 
that the payment of costs before the 
institution of the second suit was not a 
condition precedent to the filing of the 
second suit, and it was not necessary to 
go into the question whether the view in 
the case of Seshayija v. Subbat/ijx (l), 
or that in the case of Sliital Pro^a 1 v. 
Gaija Prosid (l) was the correct view to 
take. 

^ The conditions attached to the permis¬ 
sion to bring a fresh suit after the with¬ 
drawal of the first suit may fall under 
different categories according to decided 
cases; (L) that the plaintiff shall pay the 
costs before a certain date specified in 
the order; (2) that the plaintiff shall pay 
the costs before the institution of the 
second suit; and (3) that the plaintiff' 
shall pay the costs without specifying 
the time of the payment. The present 
case falls under the second category as 
the condition imposed by the permission 
allowing the bringing of the second suit 
after the withdrawal of the first was to 
pay the costs before the institution of 
the second suit. In Fiszher v. Nagappa 
d/itiix/y (7), where'leave was granted to 
the plaintiff to bring a fresh suit on pay¬ 
ment of the defendant’s costs on or before 
the specified date and he failed to do so, 
it was held that he was precluded from 
bringing a second suit and if such a suit 
is brought it should be dismissed. The 
case of Abdul A?iz Molla v. Ebrahim 
Molla (2) wis distinguished but was not 
dissented from, and reference was made 
to Peria M uthiriaii v. Karappanna 

(5) Civil U-vn. Ap)la. No. 5■^ o7l02Sdite.l 
3th Novembsi’ 1923 desidea bv Patku and 
Murphy, JJ. 

f3) Civil RevQ. Appln. No. 54 of 1923 d.itod 
8Lh Xoveinbar 1923 decided by Patkiv and 
Murpliv, J-J. 

<7) [1909] 33 Mad. 253=6 I. 0. 233. 


Muthiriau (3), where time for payment 
was extended by the Court which made 
the order for payment. In Seshapj/a y. 
Suhhai/iri ( 4 ) where leave was granted 
to bring a fresh suit on payment of the 
defen l.'.nt.’s costs without specification of 
any date and therefore fell under the 
third category, the plaintiff was held 
precluded from bringing a second suit 
unless the costs were paid before the 
institution of the second suit. In Abdul 
Aziz Molla y. Ebrahim MoHa (2). where 
the payment of costs was nob expressly 
made, but was assumed to be, a condition 
precedent to the institution of the second 
suit, it was held that the nonpayment 
of coits before the institution of the 
second suit did not reader the fresh suit 
bad ab initio, and the payment of costs 
before the trial of the fresh suit cured the 
irregularity. In Ambubai v. Shankarm 
(9). where the plaintiff was allowed to 
withdraw his suit with liberty to insti¬ 
tute a fresh suit on payment of the de¬ 
fendant's costs before the filing of the 
fresh suit, and filed a second suit which 
was dismissed on the ground of his 
failure to fulfil the condition on which 
liberty was given to bring a fresh suit, 
and brought a third suit after fulfilling 
the condition, it was held that the per¬ 
mission granted by the Court in the 
original suit would only extend to the 
filing of one fresh suit and not to the 
filing of any number of fresh suits which 
might 1)6 dismissed each in its turn with¬ 
out any trial on the actual merits of the 
case between the parties for failure to 
pay the costs of the first suit. The 
ground of the decision in Ambubai's case 
(9) would be opposed to the view taken 
by the Calcutta High Court in Shital 
Prosad v. Gaua ProsaJ (1). The present 
case would be clearly governed by the 
decision in Aynbubai v. Shankarsa (9) 
bub for the fact that the second suit was 
nob dismissed bub permission was given 
therein to bring a fresh suit. 

The decisions in the cases of Hriday 
Kath Roy v. Ram Chandra Barna 
Sxrma (10) and Raj Kxiviar Mahton v. 
Rain Khelaican Singh (11) support the 
proposition that an order for withdrawal 
01 a si^ wi th lea ve to institute a fresh 

‘ Ts) [190 3J 29 M id. 370. 

(O) A. I. R. 192) Bom. 272=37 I. G. 397 

(LO) A.l.R. 1921 Cil. 34=GG I.C. G62 =43 Cal. 

133 (P.B.). 

(11) A.l.R. 1922 Pat. 44=Gi 1.0.337=1 Pat. 

90 (P.B.). 
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snir. but in cii cum-Oincu'-^ iiOi williiti Ihn 
scoi'<3 uf llio lulo canr.ol l-o tmileO as an 
(udt'V iiiade ’.vniinul luns'iict ion, and a 
Ir^'^hsuit in^ti'ulcJ u]'On leave rrograni- 
O'l is not. ificunii'clenl. Out do not bear on 
tlie j'oint under cunsiclorai ion. The 
orih)]' in tli<^ .'.ecuiul suit allowintj witli- 
drawal of iho suit with liehrtv lo hrini* 
I fresii suit cannot be considored to 
ibect iho (-.rder in the first suit whicii 
irnjiosed ilie condition that costs oi Ituj 
hi-l. suit were to bo jiaid hoforo the in¬ 
stitution of the fresh suit. Tho question 
ih^'rcfore in this case is whether that con¬ 


dition has feon fulfillod. Theordcriii 
'ho tirsl suit was that the plaintilT would 
not be allowed lo brln^ a fresh suit un¬ 
less hciiaid the defendants' costs in tlie 
first suit. Tho costs wore not paid ho- 
fere the institution of tho second suit as 
it \\as incutnl ent on tho j)laintilV to do 
according lo the condition iini’Osed in 
the tirst suit. an«l they were not paid 
oven during the ])undency of the second 
suit. It is dillicnli to hold that iho pay- 
inonl of tho costs h‘fiU'o iho inst it ut iun 
(jf (he third suit and after iho withdra¬ 
wal of the second s’lit fullillod the con¬ 
dition. itn].('^od hy iho order passed in 
t he liist suit, as a condition pi’oecdont to 
the liliiu-t of ihe second sun. 'fho quos. 
tion has boon considered in thecaseof 
fiO.'Jii: ji'i i Sijnjh v. S.hca Jidlan Si/i'jh, 
! 1. f. Jt\ 11)29 .1//. 1)1)2, in wliich the view 
jt)f tlio Calcutta ]Hi;h C'ourt In SJiilal 
J’ro.saJ's case (l) was no! accepted, and it 
[Was held tlvat once tlio plaintilV lias ac¬ 
cepted tho terms imposed liy the Court, 
,the case is declared lo bo witlidrawn and 
,is no longer pending, and t he idaiiit iff 
must comply with those terms strictly 
or take the consoquoncos of being barred 
|from tiling a second suit. 


The costs ordered to bo I'aid in tho 
first suit ought to havo boon paid lioforo 
the institution of tho second suit, and it 
cannot, bo said that tho condilion im- 
iposed in the first suit is fuKilled liy pay- 
imontofiho co^ts after llu' disposal of 
the second suit wlien tlie costs ought to 
,have been paid before tho instilution of 
jthe second suit. 

I think thoreforo that tho view taken 
by the learned District dudgo based on 
Ihe decision in Shilal Pi osad's c:\so (l) 
is not coirect. 


I would l iiorcforo reverse tlie order of 
the lower appellate Court and restoro 


that 

CUJ-tS 


(•f tho Subordinate 
ihi’oughont on the res 


Judge with 
[.undent. 


Baker. J. —Tliis appeal raises a 
of law on wliich tho rulings of 11.a 


various High Courts are conflicting a., i 
whicli dues not apj'car to have I con 
cided in Bombay. The facts, which i.vo 
simple, arc that tho ]>laintil: hrough' a 


suit on lllh .Tune lOlP. and withdrew :t 
in 1920 witli permission lo bring a ires'n 
suit on condition of i-aying the costs of 
the defendant. The i)lainti!T did not i''-v 
the costs, hut Uq brought a fresh suit; in 
1925. which lie witiidrew on 21st June 
]92(b -also with [-ermission lo I'riii- a 
1 losh suit. On 2-lth June 1920. he iv'.id 
iho co.'ts of tho first suit, andon 2 ‘?:i 2 
Juno 102l) ho lironght the ['resent suit. 
Tho Joint Rubordirate Judge ofBijayir 
held that tlio second suit of 1925, whicii 


was i.rougiit without [paying llio dcio::- 
,<lants’ costs of tlie previous suit, as v 
quired by tlio order in the fust sui:, w .j> 
had. and Ihosecoud suit was bariod. Tibs 
being so. tho permission granrCvl to 
I'laintiiT in that suit to bring a Ivesli soft 
w.is not. valid. Tfie suit was therefora 
untenalile, and was dismissed On aj'- 
peal. tlie Distriot Judge of ]^ija[)ur, rely¬ 
ing on Shital Pro^ad v Gayit Prosad (ib 
hold that tho Judge was wrong in hold¬ 
ing that the suit was had ah initio and 
held that tho second suit was good, and 
thil iho order of withdrawal in that 
suit, wiiich was I'inding on tho parties, 
could not bo disregarded in those pro¬ 
ceedings. Tho [ilaintitY had fultilled the 
condition in’ecodeni in the lirst suit, and 
therefore its witlidraw’al was complete. 
Ho thoreforo set aside the order of dis¬ 
missal and remanded tho suit for trial 
on tho merits. Defendants make this 


second appeal. 


Tho view of tho Calcutta High 
Court in Shitnl Pro:^ad v. Gaya Presad 
(1) lias boon dissented from by tho 
Madras Higli Court in Sc^diai/ya v. 
Suhbai/ija (l) and Fis'hcr v. Naijappa 
Mudalij (5). Tho Calcutta High Court 
view was followed by tho Patna High 
Court in Muhammad A/zal v. La^'l:- 
man Siurh (3), and the Madras viow 
has been foliowovl in tho recent case 
reported in Iiaclihval Siuoh v. iS5j'e 
.Patau Sluijh, A. l/ IP 1929 AP, h92, 
in wiiich all tho decisions are reviewed. 
Tho qiiLstion is discussed in "Mulla's 
Code of Civil Procedure, Edn. 9, V. 812, 


I 
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ii’i ’A'hicU t\\3 po^it'ion is summarizo;! as 

'■riioTiigh CoMrt of M.i'lri'; hi- hoM^thaf 
v.'horc jicnitO'l to a pl iintiM vo hi-jiig .i 

ii .'-'h f^ait on p.iyjnoni. of (ho clofen'l.uP's oo-'ts 
C i bolero a f^ncoincl dito, and ho fail-to do 
ho is prcduclo l from l)i in;;ing a sc-'^oiul s lit. 
no'l if>'uch?ni!i is iji'ciight it should bo dis- 
sod.” 


That is the ruling in Fischer v. 
Fxoappa Mndah/ (5), but that will not 
apply to the facts of of tho present cOoSO, 
as no date was fixed for payment of the 
costs in tho order of the first suit allow¬ 
ing its withdrawal. In Scshai/ya v. Sub- 
l T:p}ja (4) tho Madras High Court held 
■that if leave is granted to bring a fresh 
•S",it on payment of the defendant's costs 
(without specifying any date), tho plain- 
ti'.T is precluded from bringing a second 
.'•.lit unless the costs are paid before tho 


.’••stitution of tho second suit. Tho pay- 
iziont of tho costs after tho close of tho 
trial in tho second suit is not a compli¬ 
ance with the condition. Tho Calcutta 
High Court has taken a different view in 
Ahdid Aziz Molla v. Ebrahim Molla (2), 
'where leave was granted to tho plaintiff 
to bring a fresh suit on payment of tlie 
defendant 3 costs, and it was liold that 
though tho payment of costs was a coii- 
■'.ition precedent to tho institution of a 
pecond suit, nonpayment of costs before 
the institution of tho second, suit did. not 
render tho fresh suit bad ab initio, and, 
further, that pcaymoht of costs before tho 
■^rialofthe fresh suit cured tho irrogu- 
'arity. In Shital Prosad v. Gaya Prosad 
(l), Sir Lawrence -Tonkins, while agree¬ 
ing with tlio result of tho ruling in Abdid 
.■hiz Molla v. Elrahim Molla (2) based 


decision on somewhat different 
grounds. In that case also permission 
w'as granted to tho plaintiff to institute 
a fresh suit on payment of the defen- 
lant's costs. The plaintiff did not pay 
the costs and brought a second suit. The 
suit was dismissed by the Muusif for 
nonpayment of costs. The plaintiff ap¬ 
pealed to tho Subordinate Judge. Pending 
Ihe appeal tho plaintiff paid the defen- 
;aats costs. Tho Subordinate Judge 
•thereupon sent back the case to the 
Munsif for trial on tho merits. It was 
::eld that inasnauch as the permission to 
'■^^ithdraw and bring a fresh suit was 
made conditional on a certain payment, 
tho original suit could not bo deemed to 
be withdi’awn until those costs wmre 
paid, and it must therefore be deemed to 


be a ponding suit wbicii liecame disposed 
of as soon as payment was made. In the 
iul.puent it is slrteil (p. 53 L of 19 


(’. L. ^ 

‘AVliOii -1 pb»iiiiin oi‘)t\:noi Live to '.vith- 
i'.'. Vi'.'- :i p,ivr.iCiU (.•‘■■>1.', it i- duty to 

Oiicp. foi’ until they paiil 
wiilvlraw.il v.itii the r'onul.^sicti or 


( I 


'IV 


tho 


O 


/ .. 


I hove I:- no 
iho CouiZ. 
'ooforo the 


T'.i Hint view '.vhcii tho case cuue 


Aliin.sif he w.is not cntiilc-d to dis¬ 
miss it. All ho could do was to regards. 10 
{of the Code) as a bar to his proceeding with the 
trial of the suit on the piymont of those costs 
there was tho withdrawal complete luider S. 373 
of the Code or 0, 23.” 


Reference has been made by the learned 
counsel for tho appellant to Aynhiibai v. 
Shanharsa (9). The facts of that case 
however are different. There the plain¬ 
tiff withdrew the suit with permission 
of the Court and was ordered to pay 
defendant’s costs before filing a fresh 
suit. AVithout paying tho defendant’s 
co.sts lie filed a fresh suit. He paid the 
costs tlirce days before tho day fixed for 
tho heaving of evidence. Tho Court dis¬ 
missed the suit on tho ground that the 
suit being filed without previous costs 
having been paid was bail ab initio. Tho 
plaintiff' however considering the per¬ 
mission given him by the Court in the 
original suit as still surviving in spite of 
the second suit being dismissed, filed this 
third suit on the same cause of action. 
It was held that tho permission granted 
by the Court in the original suit would 
only extend to the filing of one fresh suit, 
and not to the filing of any number of 
fresh suits, which might bo disnaissed 
e.ach in its turn, without any trial on tho 
actual merits of the case between the 
parties, for failure to pay the c-'sts of the 
first suit, ^Yllen the plaintiff had refused 
to comply wdbh tho conditiop on which 
alone he could file a second suit, he could 
nob avail himself of the original permis¬ 
sion of tho Court Cor filing a third suit. 
That permission no longer retnained in 
force. If the decisions of the lower Courts 
were upheld, it would be illegally ex¬ 
tending tho provisions of O. 23, R. 1, in 
favour of the plaintiff, wiio would thus 
be allowed to harass the defendants 
with a succession of suits. Tho point 
therefore iu that case was whether the 
permission originally granted to with¬ 
draw and file a fresh suit on payment of 
the costs would extend only to the sub¬ 
sequent suit filed or to a third suit, and 
tho second suit in that case ■was dis¬ 
missed. 
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In the present case ti.e second suit was 
jjot rlismissed. \t\.i wb,- allowed to be 
withdrawn with permission to hie an¬ 
other suit. The c.*.se however is an auth¬ 
ority lor the prop jsitiiDn t that permission 
firanled under O. 2d, K. 1, extends only 
to tlie filing o[ one suit, and not to a 
succession of >uits. and it is admitted in 
the present case t;:at tlie jdaintitf relies 
not on (lie perrnls-^ion originally given 
in the first suit, but on the permission 
given in the second suit 'filed in 1925. 
file Moestion tlierefore is whether wo 
should adopt the view taken by the 
Calcutta High Court iu Prasad v. 

Oaijn /’rnsadiM or the view of the 
Madias Higii Court in Se-ihai/i/a v. Stih- 
hai/na (4). I’nder 0.2.4, R. 1, Cl. (l). 
the plaintitf has an absolute right to 
witlidraw his suit if he l/kes, and tho 
permission granted under O. 23, R. 1, 
Cl. (2). relates not to the witlilrawal but 
to the right to bring a fresh suit. Witli 
respect, I am unable to follo w the reason¬ 
ing in Shital Pra-<ad v. Gai/.i Prosad (l). 
I do nob see how tho suit w hero permission 
is given to withdraw from with liberty to 
bring a fresh suit on condition of iiayment 
of costs, the former suit can be held to bo 
pending until the costs arejiaid. In my 
opinion the permission relates not to 
the withdrawal hut to the bringing of 
the fresh suit, and with ro-pect 1 agree 
with the view of the Madras High Court 
in Sosliat/i/a v. Siihl.ai/>ia (4) that the 
latter part of O. 23. R. I. Cl. (2) (h), must 
be read as referring not to permission 
to withdraw a suit as well as permission 
to institute a fresh suit but merely as 
allowing the Court to give peiunission 
to institute a fresh suit in place of the 
one wliioh lias been witlidrawn. Inas¬ 
much as tfie witiulrawal of the suit does 
not ro'juire the pormis-ion ot the Court, 
it must be taken that the first suit is 
withdrawn when the order is ])as 3 ed 
and that the permission granted refers 
only to tho filing of the subsequent suit 
on certain conditions. 

In my opinion, it would be inconvenient 
to consider a suit whicii has bean with¬ 
drawn as still pending and with respect, 
me reasoning in tlie Madras cases com¬ 
mends itself to mo rather than the 
i-aasoning in the Calcutta case. Tho 
whole ha. been .liscu.sea in 

detail m LaMpal Singh v. S/ii-o Ratan 

J. /. R. 192!) A//. G<J2, and I 
agree with the view taken in that case 


as to tlie suit being withdrawn and ceas. 
ing to be a pending suit, and with res- 
pect^ I agree with the view of tlie learned 
Judge who tried that case that there is 
no reason why if the permission to file a 
second suit had been granted subject to 
a condition, tho plaintitf should not be 
held strictly to that condition and his 
second suit dismissed if he attempts to 
file it without liaving fulfilled the con¬ 
dition on which lie secured permission. 
That jiulginoDt refers to all the autho¬ 
rities, and his conclusion, with which 1 
agree, is that once the plaintitf has ac¬ 
cepted the terms imposed by the Court 
the case is declared to bo withdrawn and’ 
is no longer pending, and the plaintitf 
must comply with those terms strictly 
or take the consequences by being barred 
from filing a second suit. No doubt, it 
is desirable, as has been laid down iu 
most of those cases, that a date should 
be fixed within which the costs should be 
paid, but in tho present case the order 
was in effect that the costs should be 
paid before a second suit was filed, and 
this condition was not complied with, 
tho costs nob being paid until the second 
suit had been withdrawn. It has been 
argued by the learned counsel for the 
appellant that liis client did not accept 
the costs which were paid into Court. I 
do not think there is anything in this- 
point, as if tho defendant had tho right 
to refuse to accepbthe costs, he could 
even, if they wore paid in time, prevent 
tho plaintitf from bringing a fresh suit. 

However, in tho present case, I am ot 
opinion that tlie condition on which the 
plaintitf was allowed to bring a second 
suit not having been complied with, the 
plaintitf' had no right to bring a second 
suit, which should have been dismissed, 
and therefore the permission in that suit 
is of no avail. 

I would therefore restore the decree of 
the first Court and set aside the order of 
the lower appellate Court, with costs^ 
througliout on tho plaintitf. 

R.M./u.K. OrJt'r accordinfflr/. 
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Madgavkar. j. 

Fan(hna'!\i: Vishcanath — Appellant. 

V. 

2\la'h.aaco Vishu'cshttar Kane and oUiers 
— Rospondents. 

Second Appeal No. 238 of 1928, De¬ 
cided on 13fch October 1930, against deci¬ 
sion of Disb. Judge, Poona, in Appeal No. 
321 of 1926. 

Limitation Act (1908), Art. 182 (7) — De¬ 
cree repayable wilHin 12 years—Interest to 
be paid every year—On default of two years 
•interest whole property liable to be sold or 
else only after 12 years—After first default 
plaintiff applying for sale — Darkbast not 
pursued—Another darkbast after nine years 
of default—Darkbast held time barred as he 
bad exercised his option on first default. 

A decree provided thit the principal amount 
together with interest was repayable within 
12 years of the decree and in defauit the immo¬ 
vable property was to le sold after 1*2 years. It 
also provided tliat-interest was to be paid every 
year and in case of default in payment of any 
two years* interest plaiutiS was given an option 
to execute the decree at once. Immediately on 
the -first defauit the plaintiff exercised his 
option by praying for the sale of the property. 
He did not pursue that darkbast any further 
and after nine years of the default and after 
12 years of the decree filed another darkbast 
for the execution of the decree. 

Held', that his second darkbast was time 
barred because the plaintiff bad exercised his 
option on the first default and could not there¬ 
fore fall back on the former clause giving him 
12 years time : 2^ All. 249, Rel. on.; A. I. R. 
192:3 Bom 201; A. T. R. 1*225 Bovi. 32G and 
A. I. R. 19-23 AIL 1 [P, B.) Ref. [P 203 C 2J 

K, V. Joshi —for Appellant. 

V. D. Limaye —for Respondents. 

Judgment, — The question in this 
appeal is whether the darkbast is barred 
by limitation. The decree is dated 26th 
January 1912, and the relevant clauses are 
3, 4 and 5. Under Cls. (3) the principal 
auiount together with interest is repay¬ 
able within 12 years from the date of 
the filing of the award, i. e,, 26th Jan¬ 
uary 1912, and in default the immovable 
property is liable to be sold after 12 
years, CL 4 provides for simple interest 
and in default compound. Then follows 

Cl. 5: 

“If there remiins any balance in respect of 
interest to the extent of the amount of any two 
years due by the defendant, the plaintiff, if he 
so chooses, should get the niotgaged property of 
the defendant which -is liable for payment of 
the amount, sold through Court without waiting 
till the period of 12 ye.ars expires as mentioned 
in 01. 3 (above) and should recover the amount 
due to tlie plaintiff by the defendaut. If there 
be any deficit, he should recover the same from 
the defendant (personally).” 

On 23rd January 1917, two instalments 


of interest were in default and the de¬ 
cree-holder respondent gave the darkbast 
of 1917 in execution for tlie entire 
decretal amount (principal and interest) 
by sale of the property. That darkbast 
was not pursued, and more than three 
years after it in 1920, he gave a second 
darkbast to which objection was taken 
on the ground of limitation and it was 
also struck oft'. On 25th June 1926 he 
gave the present darkbast. 

The trial Court held, mainly on the 
authority of Bhagican Das v. Janki (l) 
that the present application waa barred 
by limitation and dismissed it. The Dis¬ 
trict Court distinguished the Allahabad 
case on the ground that there was a mort¬ 
gage decree payable by instalments and 
that there was no ‘‘equity in confining 
the liberty of action of a decree-holder 
in this way as the judgment-debtor was 
not in any way prejudiced in the present 
case,” and held that the darkbast was 
in time and ordered to proceed. The 
judgment-debtor appellant appeals., 

One of two possible views can be taken 
of Cls, 3 and 5. In regard to CL 5 it may 
be said that each default of two years 
gives the decree-holder a recurring right, 
and that the right under Cl. 3 is a separate 
right from CL 5. That would not, in 
my opinion, be the correct construction of 
tho decree. Under the ordinary canons 
of construction the document must be 
read as a whole with both clauses, 
harmonizing. The construction, to my 
mind, is rather this: that so long as in-' 
terest is regularly paid the judgment- 
debtor has 12 years to pay the decretal 
amount of principal and interest, and his| 
property cannot be sold until after 12 
years. If, on the other hand, he makes 
default in respect of two years interest, 
then the total decretal amount becomes 
due, and the decree-holder can obtain it 
by sale of the property without waiting 
for the 12 years, as in fact Cl. 5 ex¬ 
pressly specifies. In the present case, 
not only was there such default, but the 
decree-holder actually exercised tho 
option and claimed the entire decretal| 
amount by sale. The question .is whe¬ 
ther, notwithstanding the two 'previous 
darkhasts on which he relied on his 
penal right under CL 5, he can still fall 
back on Cl. 3. I am of opinion that he; 
cannot do so on the authorities as theyi 

" luTlVoAj 2ri AiT.“249=2 A. L. .J. tj28=:(lv03) 
A. \V. N. 2oS. 





1931 


Bom:: ay 


v. (Mal'i-'.vkar, J.) 




ci'.i 


Cl. (7). C-no 

;ro'ii . l;o 'la.o uf’ 1 lu 
<: j A'.vc.^'.r i iiirn 

(^!t r.'i 5 . Ot 

M. lI <1-.C; \vj. 


» 1 
r , 


^ ' r / 


I 4 I 


‘» M 
• 4 l 1 




-f.L: I - 


--'A.siw In / C'-n'/j 


iv v.'a ; (.'I'scrvc'-l l^v 

Co:i,;}v; .r. In / /» r; v. ja nhi (!) 

l . ,';TC'-!iU' 'rce a i'OS<' wLon 

y-\n v.-.i9 in the i^-iyinont ot iii.itil- 

i:<l 5,.^ I i!j it rk!ht. '! h-jiofoi«‘ 

It no Ion_"r oa-j.i to Iiim to sav lint lio coul'l 
- . .c cliO'.'t t«» the }ut.visions of tho decree and 
let <'i\o inslaJii'.ont^-.*’ 

inc* .^inio view has hooi taken by thw 
Court in Snrinicas v. Chanbasapnifotvda 
and GiiLthrao v. d/nr/nrt (0).' Thu 
I\i!l i-enc-h of tiio Allahabad High Couri; 
in 67/d Dnyaly. Meharla,i (H lias in 
lact gone furtljor and ItoM that in such 
c.nses tiuio l,;'girui to run from the dale 
'd' the lirst ilefaiilt in paviiicnt of in- 


I/iniitation .\ci. and nnJor S. t?, CL (l), 
Civil we, r’or th.e^e reasons the decision 
of t!:e (rial Cuiirt wlj. in iny 0 [juy'.>:i right 
;\n I fiu !o-.ve;- ii'i'allate Chan -.vi' iig. 
rii: a.|.pail is allo.vo I, the order of trio 
io’.vcr api dl'.to Com c. sal .a-'i ie. and tlio 
order ol tiio trill Court dismissing the 
darldiast restore 1. v/irli co.-ts throughout 
on tlio respondent. 

j:.v./i:.K. Jppco.l aUoived, 
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AIadgavkaii and Haklkf, JJ. * 

Ba ha ?.a h eh 11 alii m sa It eb — Applicant. 

V. 

Bajaram Baghunath A(pe — Opposite 
Party, 

Civil Rovn. Appln. No. 226 of 1929. 
Hccided on .'Jrd Soptoinhor 1930, against 
decision of Sin. C. C. Ju.lgo, in Suit No. 
2008 of 1028. 

(a) Contract Act (1372), S. 24—Different 


.'.[id 10 nM.\, 0 S no dlUerrnco whore/I clause Iti a2rcem?;it separable —One clause 
' no ri -.fit to sue for I 'aynionb is optional/ I void — Others are not necessarily void. 

(.r coinjmLsofw A doiild. as to whothcr ■':-’'voiin’nL. if difCi-cnt oImik's :uv sc.vi- 

, ,• 1 - • • M , ! r ible, tlie fact shat on;> cl.iuso is void docs uoti 

I . 10 o'.on-.un yuv.' tco Lu i.s poiniissihl-j m i ♦ -i 

A' . I'j'iiu- I iiji( j'.v “'j. .-ri: ilv r.iiTc the other cl.i'.:?-:'> to : 111. 

u '.U 'vr Gi tlio ohrcrv ition of llioPrivv' ' [P C 1] 

t-'oitni; ! in P-f.iung 6’/;;. v. }Ul J\'‘: (o); fh) Cnnlract Acl (1372), S. 30—Wrestlers 

I'i V. .I .-U'/* Uv-Wr.l (f.) and th l atirocin*' IJ ylay match o.n condition that 

L ‘ ^ 'd and l^a^ wl'v.iL'r ^vas to receive certain sum 

:l Y.r 1I .1 Y V. I ; / l-j )/, { ! j; Spoakillg f ro m 5.1 te money —• Suit for s. 500 held to 

i’ r ■'i}''''*!'. tlio rigiit is not co n- lie'-Contract held to be not one of wor;erin 3 

i O.":' i‘N!. i.; . |..ion.lL mi.l tlio dooi-oo- Hombay Gamhlins Acp:i of 1305), S. 1.- 

' . t i .. I . . . • I . • » 1 - • '• (.lero is :i ncrlo't’v h,*-,v!;;l coat '-t la \ 

tiKLo oyi.on, n ‘;l ; of v.idlM IWcoH I vo ^.v'r'.'r.S I'.l,' Ijid.-.'- fo** 

'.O'l.i! 1 ) .it !c.l I ai hlu I ii.lt hoclcct-^ i.i Lu u oontcsi. '■liouM ho rocovviablo if 

lo c'-i!' inuo t<- tri.'at Lu',; doin '.'0 .is an is sul scribed by oaPiJe '•ciMuas bv.» not-re* 

instil.!;: cn! (lei-vr... I f ho ol-'bts lo lit covoiMblo if it «■ V siib^orib.. I for b,- tho com- 

. 1 * I.' ‘ pcMod uf Lj yoai s, tor in- Whero two \vicstlef< iyroed to ^'Liy a wresth 

rlaiiL’O i'l iho prosuid. ci?c, d is diiliculi. ing milch ou coiidilioa th.it the p.udv i-iiling 
to say that linivi ic;;an to run fu>i 2 i tho lo aapcir oa iho vliy t'wo I w.is to lurfeit Ks. oOO 

datoul ih'j dvfaidb uf instaiinLnr to the op-osiio inudy , and tho winnei' w.is to 

•f’l,,. 1 ? I'W receive Hs. l.Pdo out of iho g.ito monov, on 

J. lio u,I.si .(.H) hu-ii'N'M’ ( i>i'•, T'ol! arico m .> • ' .» 

*'• Ill ono \v^('^t^'r nulmg lo appe.M* in the rnig taa 

1 .ue 1 iv-ont ca--? ih-o docroo-h.ulder has oihev sued him for'lts. 500, 

• u.'cti'd M nil applL'! in two dav'ihasts lo Jfcld: Hut tho suit w.is miiut.iinablo 

rvcovur l.Lu entiru aanounl: in otl;or words •'ravoaiL'iit could not bo Icohod upon as oiu 

l>n . 1 , 1 . lu. tH hit- .lut.ilninnt ilecVo-o as at ,ho romhiv .\ct or even uuilcr English 

-111 onu and bnu cnliro amount voi>ayahlu slatiites : v, /Adr/7.s. (1392) 2 (J. LL 

as Lvi rly its 191 /. 1 f so, on 1 Iio autliorities -''''0 : D7/(//V v, llitjgst U^7T) 2 Bx, D. and 

as th'.’v stuTid, and for (!iu I'cvisons stated Ikwi. nU-, iV 305 C 1, 2] 

alovo, tiio prtsunt darkhast is harrod l>y V'- AhJiuaitka) —for Applicant, 

liniilaticin 1 ot!i iindor Art. 182, Cl. (7), G^lLChitale —for Opposite Party. 

!-il i’ u* Madgavkar, J.— This application 

l‘-i) V \' P I'u ' vn' i 'u'-rt'' /'* Ml I'Aisos an intevosting point under P>ombay 

^ '.N (L^rh)/"' ‘ i. u j.i-i.. All. ^Vct3ofl8G5. 

/■ f' -t. C. 7J0—.51 Tho parties are wrastlovs and outeroti 

into an agroomonb as follovrs : firsfclyi 
they were to wrestle in Poona cn a oar- 
tain day : secondly, the patty failing 
to appear cn that day was to forfeit 


L .V.^re-., K.n,.422(P.O.); * 

hd -V. t. K. All. l.O. e:0=5o I.A. 

D< --•(3 Alt. r.7 (,p. C.) 
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reason ot tlia a'^rootnooh for payment- t) 
t:i 0 winner, wlio was uncertain, th 2 entire 
agreement fell under R. 1, Bonioay Act 
■j of 1865, and was by way of gaming or 
'.vagering, ?^nd the fact that wrestling is 
a test of skill and strength is immaterial, 
and that the same result follows under 
30, Contract Act. 

The statutes 8 1 % 9 Vic. Cl. 18, Ss. 9 
and 10 are similar and have been so ccn- 
“'rued by the Courts in England in Dlrjrjle 
V. (1) and Trhnhle v. Hill (2). 

Onholiiliof the opponent raliance is 
place! on the reasoning of tho trial 
Couit and on the case of Rarnchanclra v. 
<janrjahiiy)i (3). The terms “giming” and 

wagerina” aro nowhero delined. The 
happening of an uncertain event may bo 
one of the tests ; Bee Sassoon v.Toker- 
( 1 ). 

In an agromuont, if different classes 
ire separablo, tho fact that ono clause is 
void does not necessarily cause the other 
clauses to fail. In the x^’esonb case wo 
!are neb satisbed that Cl. 2, wbioh is nov/ 
'in question, cannot be separated from the 
last clause, and even on tbo view put 
lorwar:! by the petidon r the claim based 
on CL 2 ^Y 0 uid appear to bo legal. But 
even tho last point raised by the peti¬ 
tioner is not in our opinion proved. The 
v.-ords in tlie English statute aro sorne- 
jwhafc different. It is to bo noted that in 
Ithe present case tho staire-; did not come 
iciib of the pockets of tho parties, bub had 
ito bo paid from tho gate money provided 
:by the public, and, as pointed out in 
[Shoolbrsd v. Roberts (5) by Phillimoro, J. 
(as he then was) (p. 561:) : 

A lieiijtherc wa.s a perfectly lawful coulcst ia 
ia gajue of skill between two ^^ersous, tlio prize 
if or success in that contest should bo rocovcrablo 

it was subscribed for by outside persons, but 
not recoverable if it was subscribed for bv tlio 
^competitors themselves.’* 

(1) [1377J 2 Es. 1). 422—-1G L.-J. Ex. 721=37 
L.T. 27=25 W.R. 777. 

(2) [1379] 5 A.C. 342=40 L.J. P.C. 49=42 
L.T. 103=23 W.R. 479. 


(3) 

U) 


1910 

[1903 


(5) [1899; 


7 t.C. GG5. 

23 Bom. GIG. 

2 Q.B. 560=GS E.J. Q.B. 098 =31 


L.T. 522=G Mansou 397. 


Barlee, J.—I agree. The lilaintilf and 
the defendant made an agreement to 
wrostle and tho winner was to bo re¬ 
warded by receiving the whole of the 
proceeds of the sale of ticket^;. It has 
been argued that this agreement was an 
agroemonb by way of wagering. Tho 
term ‘"wagering” is not doiined in the 
Contract Act ; bub tho definition given 
by Sir William Anson, as quoted by Sir 
Dinsbah IMulla in his Notes on S. 30, 
Contract, Act is : 

A proniire fo p^ivc incccy or ii’.oin;y*8 worth 
iqon deteri)iin:\iioa cr ascertainment- oi cm 
uiK-eitain event.'’ 

Another delinition is to Ic found in 
Sasso-'^n y. Tokcrscij (l) : 

ft is of the e-scnco of a "/aycr that c icli 
ii'.io siiould stand to win or lose according to ihc 
result of nu uncertain event.” 

In tliis case however there was no such 
agrooment, since neither side stood to 
lo30 according to tho result of tlio wrestl¬ 
ing match. Tho agr-oeraent was that tho 
winner was to take tho wholo of tho 
proceeds of the gate, and thougli thelosor 
was to gee nothing lio was nob to pay 
anything and avas not to bo out of pocket 
in any way. In the csso (pioted by tho 
learned advocato this distin-tion is clear. 
In Difjijle Tligcje {{) each of th.o party 
deposited C200 to a stakeholder to 
abide tho issue of a walking match and 
the loser was to forfeit his £200. In 
Shcolbred v. Roberts (5) eae'i party de¬ 
posited £i00 to abide tho result of a 
billiard matcli. In each of tho two cases 
tho loser was actually to be out of pocket. 
Hero, on tho other iiand, the loser merely 
failed to wdn tho prize buo fotfeited 
nothing of his own. 

Under these circumstances, I agreo 
that the agreement cannot in any way 
be looked upon as one ot wagering in 
law. Obviously, it was not a wagering 
agreomont within tho ordinary meaning 
of the word ‘Avagering,” since tho prizo 
for tho winner w^as not subscribed by tho 
parties to tho contest, but .was to bo 
subscribed by the general public who 
were expected to buy tickets. 


t 
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further hekl that unJer S. 2, Act 6 of 


2G6 Bombay 

I agree therefore that the application 
miut Le dismissed with costs. 

K.I\J, /H.K. J /)/>/icalion dI s»i i ss*'- 1. 
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Aininahi MaJirnulal Pa til —Appellant. 

V. 

AhasaJicb Mirai>aheb Patil —Respon¬ 
dent. 

Second Appeal No. 822 of 1920, De- 
o.ded on 16th October 1030, against 
decision ot Asst. Judge, Ijeigaum, in Ap¬ 
peal No. 218 of 1027. 

Mahomedan Law — Succession—Walandar 
died leaving behind widow, daughter and 
paternal uncle —Daughter is postponed to 
paternal uncle by statute —Widow takes one- 
fourth share —Bombay Watan Act (1886). 
S. 2. 

\S liero ,i Mahomedan watandar die«, leaving 
fchiml iiiiii liis widow, paternal uncle and 
d.iuglucr, Uic «iu.intuni of the shire wluL-h the 
A idow gets when the daughter is postponed to 
•die patpi na I uncle under S. 2 is one*fourtb, 
the remaining three-fourths going to tho pater¬ 
nal nncle: -21 Bmn. 1 j8, Rff. (P 267 C 2] 

Faiz 'I'ffalji and G. P. Murdemat — 
for Appellant. 

11. Ji. (1 nmaste for Respondent. 

Patkar, J . —The question involved in 
this second apjieal is as to the quantum 
of the share which a widow takes when 
a daughter is postponed to the iiaternal 
uncle hy S. 2, Bomhay Act 6 of 188(). 

One Mahmtilal ilied leaving his 
\vidow, defendant 1, the plaintilV, his 
paternal uncle, and a daughter Duranbi. 
B(Mh tho Courts held that the widow, 
defendant 1, was entitled to one-eightli 
share and tho paternal uncle was entitled 
lo the sovon-eightlis as a rssiduary, tho 
daughter Dnranhi ))oing postponed in 
the order of succession hy S. 2. Act 5 
of 188G. 

It is contended in second appeal that 
as tlie.daughter is incapable of taking, she 
must 1)0 considered to bo non-existent 
for tlio purposes of inheritance, and de¬ 
fendant 1 should be lield entitled to one- 
fourth of tho share of tlie inheritance 
and the plaintitT to three-fourtlis sliare. 
Tlie learned Assistant Judge in appeal 
held that the widow was entitled to one- 
eighth share on tlie ground that she 
had a daughter in existence, and further 
telied upon the principle of Alahomedan 
law that a person though excluded from 
inheritance may exclude others wholly 
or partially and relied upoi» Alulla’s 
Princiides of Maliomedan Law, p.35, and 


18SG the daughter as a female heir is not 
absolutely excluded, but is merely post- 
1 oned in the order of succession till all 
the male heirs are exhausted. 

The general principle relied on by the 
learned Assistant Judge is stated at p. 
35, Mulla’s Principles of Mahomedan 
Law. ^Vhile discussing the share of tho 
mother in competition with the father 
and two sisters it is slated that when 
there is in existence only the mother and 
the father, tlie mother takes one-third 
and the father tkkes two-thirds as the 
residuary; but when there is a mother, 
two sifters and the father, the motlier 
takes one-sixth because there are two 
sisters and the two sisters are ex¬ 
cluded hy the father, and the fath.er 
therefore takes hve-sixihs as residuar;/ 
and in the last mentioned case tho two 
sisters, though they do not inherit at all, 
alVoct the share of the mother and pre¬ 
vent her from taking one-third, and this 
is said to proceed on the principle that 
a person though excluded from inheri¬ 
tance may exclude others. This is based 
on Sirajiyyali 28. It is urged on behalf 
of the appellant that this is a solitary 
instance, and the special rule based cn 
special circumstances cannot be extended 
so as to prevail under all circumstances 
and cannot be applied as a ‘general rule. 
The same principle however applies in 
two other instances mentioned in paras, 
(g) and (q) at pp. 3G and 37 of Mulla s 
Mahomedan Law. ^Vh 0 n there is in 
existence the mother, sister and father, 
the mother takes one-third and the 
sister is excluded by tho father and the 
father takes two thirds as residuary, but 
if there is the mother, brother, a sister 
and the father, the mother takes one- 
sixth because there is a brother and 
also a sister and tho brother and sister 
are excluded hy the father and the father 
takes live-sixths as residuary. The 
mother takes one-sixth and not one- 
third when tliere are two or more 
brothers or two or more sisters or one 
brother and one sister or two or more 
brothers and sisters, the brother 
and sister, though they are excluded 
from inheritance i)y the father, 

lirovent the mother from taking 
tho larger share one-third. Simi¬ 

larly, when there is a father’s mothei*. 
mother’s mother's mother and fathers 
futlier, the father's mother takes one- 
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f=ixtb, the mother’s mother’s mother is 
exciudeJ by the fither's mother and the 
father's father takes hve-sixths as resi¬ 
duary, but when there is in existence the 
father s mother, mother’s mother’s 
mother and father, the father's mother 
is excluded by the father and the 
mother’s mother is excluded by the 
father’s mother and the father takes 
the whole as residuary. Thus the 
father s mother, though she is excluded 
by the father, excludes the mother's 
mother’s mother, and this is said to 
proceed on the rule that one who is ex¬ 
cluded may himself exclude the others 
wholly or partially. This principle is 
said to be based on Sirajiyyali 28. 

It appears however that besides the 
three specific instances mentioned above 
the principle which is stated to be a 

general princijde is not shown to apply 

and we are not satisfied on the materials 
placed before us that it is a general rule 
applicable in all circumstances. It is 
a special rule obtaining in three special 
circumstances and cannot be extended to 
other circumstances. This rule is said 
to be a general rule in Ramsey’s Maho- 
medan Law o: Inheritance at p. 127. and 
the illus iJation of the true grandmothers 
is specified and the case of two brothers, 
though ^ themselves expluded by the 
father, is also specified as making the 
mother to take one-sixth instead of one- 
thiid. But it appears that a person in¬ 
capable of inheriting cannot, in the opi¬ 
nion of the author of Sirajiyyah, exclude 
another or even cause him to take a 
smaller share. Thus, a son who is an 
infidel will not exclude a brother who is 
a believer though he would exclude him 
if both were believers. Apart from the 
contrary opinion of Ibuu Masuud, it is 
clear from the opinion of the author of 
the Sirajiyyah that the person who 
though himself excluded excludes ano¬ 
ther must nob be incapable of inheriting. 
See also translatation of Al Sirajiyyah, 
Vol. 8, Sir William Jones’ Works, p. 226 
where it is observed that “a person in¬ 
capable of inheriting doth not exclude 
any one at least in our opinion.”. 
Though by S. 2, Act 5 of 1886, the 
daughter is postponed in the order of 
succession to the paternal uncle, she is 
for all practical purposes excluded and 
is incapable of inheriting. The paternal 
uncle after he takes away his residuary 
share will be a fresh stock of descent 


and the daughter will never be able to 
inhei'-t to the uncle. In :he absence of 
any other male person the daughter; 
would have been entitled to succeed ac-i 
cording to the decision .n Uahiinhlia a 
v. l^dtu 13ibi (l), but as she has been 
postponed in the order of succession tol 
the paternal uncle, she :9 for all practi¬ 
cal purposes in the present case excluded 
from inheritance. 

The Sirajiyyah states four grounds 
for exclusion from inheritance namely (1) 
homicide, (2) slavery, (3) diderence cf 
religion and (4) diiierence of allegiance. 
The two impediments to ir.heiitance, 
namely, slavery and <litference of reli¬ 
gion or apostasy, have been leinoved bv 
statute, slavery being aboiishel by Act 
5 of 1843, and apostasy or chaiige of 
religion ceasing to be a ground for ex¬ 
clusion of inheritance by the provisions 
of Act 21 of 1850. If the impediments- 
to inheritance prescribed by Mahomedan 
law can be removed by statute, they can 
also be created by statute, and S. 2, 
Act oof 1886, thougli in terms does not 
exclude the female heir absolutely and 
postpones her in the order of succession,. 

an impediment to in¬ 
heritance, If the daughter is incapable 

of inheriting on account of the impedi¬ 
ment created by statute, it would not be 
reasonable to reduce the share of the 
widow from one-fouth to one-eighth. 

The widow' would get one-fourth in 
the absence of any issue, but the share 
15 reJuced to cne-eighth when she has a 
child or a child by a son bow low so¬ 
ever. ^ When there is no son and when 
tuere is one daughter she takes half and 
1- there are two or more daughters thev 
collectively take two-thirds, but witii 
the son the daughter or daughters be¬ 
come residuaries the son taking double 
the share of the daughter. The reason 
of the rule reducing iho share of the 
widow from one-fourth to one-eighth ap¬ 
pears to be to make provision for her 
children and is not intended to benefit a 
residuary other than the son and 
daughter. The reason of the rule would 
not apply in the present case where the 
daughter is incapable of taking and the 
paternal uncle will have the benefit of a* 
larger share. I think therefore that the 
daughter being incapable of inheriting j 
the widow’s share cannot be reduced’^' 
from one-fo urth to one-ei^hth 

(1) [1895] 21 Bom, ^- 
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In r'.pportioniiu; tlio inheritinco of 
ATahmnI:il, v;o h ivo to a.:'eei'tain tho 
heirs of liiuiilal who aie capal>lo of 
intioriti’iLn I'li; only porson-j who are 
<-an;ih!o of in.lioriiin'^ are tho 'vih.cw and 
Mic i':it-;i*nal undo. T!io willow is not 
jostnoned in tho order of succession 
though a tonuilc, hut will only tako a 
life-estato according to S. 2, Act 5 
of 1SS6. Tho dauglitcr is nob capable 
of inheriting and is nob onoof tho heirs 
oompotcnb to inherit. Under thoso cir¬ 
cumstances, the inheritance will have to 
ho divided between the widow and tho 
paternal uncle, and there is no reason 
why tho widow should nob get onc-fourtli 
of tho inheritance and tho paternal 
■mclo tho remaining three-fourths. 

I wou!:l llioreforo varv tho decree of 

% 

• ho lower Court hy awarding the plain- 
fi:t'ithroe-fourtlH siiare of the four l.iruU, 
Survey Nos. Pot No 2, dii'.h dTO and 
h07 of Ivaroshi on partition witli defen¬ 
dant 1, and defendant I to get pos¬ 
session of ono-bwelth of the two lands, 
Survey Nos. 3''7 and 6S.3 on parlition 
’.villi tho pl'ilntiri. In other respects tho 
decree will ho conrirmn(]. The appol- 
1 int will hj entitle 1 to lier costs of tliis 
a ppoal. 

Broomfield, J.—Tdiis is a second ap¬ 
peal from t!ie ilecrco of tho .As-istanb 
.fudge, llolginm, comirir.ing tho deeroo 
of the Suhordlnalo Judge, Cliikodi. in 
Original Suit No. illS of 102G. That was 
a suit for [partition and possession of a 
share of tho estate of one Mahmulal who 
died on St^nd February 1917. Tho plain- 
tirf Aba is tho hrotlior of ^lalininlars 
father. Tlio dofoiidant-appell:»mt is 
MahmulaTs widow. Tho propevtv in 
suit is patilki watan. Mahinulars ]\oirs 
wore tiio dofendant, a daughter name 1 
Diiranhi, and his uncle tdio pliintilV, 
Duranlii being excluded under S. 2, Act. 
A of I8sr», tfio plaintilV hi,s been awird.ol 
sGven-oight hs of tho estate and tho de¬ 
fendant onc-oighblu In appeal she claims 
ono-fourth. 

In tho ordinary way, apart from S. 2, 
Act A of ISSG, tho dofondant would get 
ono-oigh:h, Duranhi half, and the plain¬ 
tiff tho rosiduo, i. o., throe eighths. 
If thcro had hoon no cliild tho do- 
fondant would have gob ono-ijuartor 
and tho plainlilT throo-quartors. Al¬ 
though tho daughter Duranbai takes no 
siiaro at all tho lowor Courts havo al¬ 
lowed tho dotondant ono-oighth sliaro 


only. The Assistant Judge has relied on 
tho so-callel prineiplo that a person, 
though oxclurled from inheritance, may 
exclude others wholly or partially. He 
lias cito-1 a nofo in Mulla’s Frinciples of 
Haliomedan Law, p. 3A, where the 
learned coramoni ator has referred to a 
passage in tho Sirajiyyah. Wo have 
looked at tho chapter on exclusion in the 
Sirajiyyah and do nob lind tliat any 
general principle of tho kind is laid 
down. Thero aro certain particular 
cases in which hoirs are excluded or have 
their shares reduced by reason of tho 
existence of other heirs who take no 
share being themselves excluded by 
nearer hoirs. One such instance, tho 
only one specifiod in the Sirajiyyah, is 
whore tho hoirs aro mother, two sisters 
and f.rther. Tho sisters take no share 
being exelndod bv tho father, an I yob 
the mother's sharo is roduccl from one- 
third to one-sixth hy reason of tb.o oxis- 
tenco of th--two sisters. (The same is 
tho case if instoid of two sisters thero 
aro two brothers or a brother and a 
sistor.) This however is an anomalous 
case which can be explained on special 
grounds: see Ib-ibii's Principles of 

Maliomedan Law. pp. 8Al and 852. No 
general rule cm be easel upon it. Two 
other instances havo been referred to by 
tny learne l lirol her, bu-i there also there 
is nothing which would reiuire us to 
hold on indncipl 1 tint the share of the 
widow should be reduced in tho case 
before us. 

Tho real dilVicultv arises from tho 

% 

ordinary rule as to the shiro of a widow 
that she takes one-fourth if there aro no 
childroii hut ono-oightli if there is a oliild 

c* 

or children. But here the law has to 
he applied with a statutory limitation 
which alters tho conditions under which 
it operates, an I must therefore alYoot 
the principles on which it is lusod. One 
of tlioso prineiplo? is that chore aro cer¬ 
tain persons who have claims on tha 
estate and the shaves are adjnstod so 
that as far as possible tho claims of all 
thoso porsous may bo satisliod. The 
widow's shiro of one-fourth is reduced to 
ono eighth whon thero is a oluUJ or 
children, beoauso if sho takes one-fourth 
there may not be enough for tho children. 
If tho only child is a daughter who can 
tako notliing, as in this case, tho reason 
for tho reduction disappears. \Vhon a 
statute intervenes and provides that the 
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daughter shall talce no sliare until all 
nialo heirs are e:!;hausteJ, tlie ^‘lahome- 
dan law cannot be ap} lied strictly V/o 
must look to the spirit and not the letter 
of it, and decide according to justice, 
equity and good conscience. As their 
Lordships of the Privy Council have 
pointed out in TJavtira Bibi v. Zuhaida 
Bin (2), the rules of equ-.ty and equit¬ 
able considerations commonly recognized 
in the Courts of Chancery in England are 
not foreign to the Mussalman system, but 
are in fact often referred to and invoked 
in the adjudication of cases. 

Moreover, the Mahomedan law itself 
furnishes a principle which without un¬ 
reasonable extensi^in may be applied 
here. Certain persons are excluded from 
inheritance on the ground of incapacity, 
e. g.. infidels, homicides and slaves. The 
legislature has removed some of the 
grounds of exclusion, such as apostasy 
anfl slavery, and it com presumably im¬ 
pose fresh ones, as it lias done in effect 
by S. 2, Act 5 of 188G, so far as some 
females in watan families are concerned. 
The important thing to notice is that 
persons excluded from inheritance on the 
ground of incapacity do not exclude 
others. So far as the other heirs are 
concerned they are as if they were dead: 
see Ramsey’s Sirajiyyah, 27 and 28. It 
has been argued that female heirs are not 
excluded from inheritance or rendered 
incapable of inheriting by S. 2 of the Act 
of 1886 hut merely postponed in the 

order of succession to other male mem¬ 
bers of the family qualided to inherit. 
But though this distinction may be im¬ 
portant for some purposes, it appears to 
me to have no real substance when ap¬ 
plied to the facts of a case like the pre¬ 
sent. To say that if there happened to 
be no male heir in the family the 
daughter would inherit is to sav no more 
than that she would inherit if“ the bar 
did not operate. Bub what we have to 
decide is what is the effect of the bar 
when it does operate, and as I under¬ 
stand the matter, the affect here is tan¬ 
tamount to conplete exclusion. The 
share which the paternal uncle now 
takes becomes his property and ceases to 
form any part of the estate of Mahmulal. 
As regards the succession to it therefore 
on the death of the plaintiff, Mahmulal’s 
daughter would come in among the dis- 

uy^u;l>7^^o^jTrrcr37^sJTT 

All. 5S1 (P.C.). 


fant kindre:!, and would bo a soniewb,;d' 
remote member even of that class. More¬ 
over, if there ^vas any male moinl)er c'f 
the family, even more remote, lie wouli 
under the statute be prcfeiTod to Imr. 
As the widow takes only a life intore.T.r. 

her share would form part of the estate 

of her husband, and in certoin circum¬ 
stances the doaighter might ultimately 
succeed to it after the death of the widow 
if all the male heirs were oxliausted. 
But this remote possibility of the 
daughter succeeding to the v;ido\v's share 
after the death of the latter seems to be 
no reason whatever for reducing the- 
share which the widow takes for hei 
lifetime. 

It was also urged that Duranbi would 
take her shaie in any lands belongin'^ to 
the family which are not watan lands, 
and that that ought to make a difference 
in dealing with the widow’s share in t.he 
latter. But I do no^ see why it should. 
Besides the decree lias been made to aj'- 
ply to some property of Mahmulal be¬ 
sides that included in the plaint, and it 
does not appear as a matter of fact that 
there is any other property of his at all 
in -which tlie daughter has a shai e. 

I agree with tlie order proposed by my 
learned brother. 

V.B./r.K, Decree varied. 
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Patkau and Baker, JJ. 

Dharwar Bank Ap 2 )ollant. 

V. 

Mahomed Hayat —Respondent. 

Letters Patent Appeal No. 35 of 1929, 
Decided on 29fch August 1930, against 
order of Murphy. J., summarily dismis¬ 
sing Second Appeal No. 1036 of 1926. 

(a) Contract Act (1872), S. 23 t- Acquisi¬ 
tion of properly by Government servant in 
name of another in contravention to depart¬ 
mental rules is not illegal. 

The acquisition of properly by a Covcniniotit 
servant in the name of another even in dircoi 
contravention of the departmental rule.'? is do' 
illegal, because Government Servants’ Condiioi 
Rule is not based on any statutory i^rovision 
but is merely a rule of conduct. Though tin' 
conduct of a person might be opposed to puidie 
policy the subject-matter of the contract is not 
necessarily opposed to public policy in the 
absence of any statutory prohibition. Publie 
policy is not a safe or trustworthv ground for 
legal decision and it must be considered 
every case, whether the transaction in itc; inp^n 
tion amounted to or involved a-n ilLealitv'L 
jas of such a naturo that if permitted ii woukl 
defeat the provisions of any law. Such fiove™. 
ment servant, if he is in possession of the pro- 
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pertv so acquired is e jtltle'l to m lint lin a su-t 
for declaration of bis title, as agiinst the person 
in whose niine it was acquired and if not iu 
possession entitled to inaintiin a suit for pos¬ 
session: Jan^nn v. DriefonUin Consoli lated 

Mines Lf'J. {1^)02) A. C. 484: 40 Bom. 126; 4 
r;')m. h. It. 043; 7 M. L. J. 238; 30 Ml. 51 
22 d//. 220; 80 .1//. 58: 27 .t/f. 73 and 
.!. f. It. 1927 Ban. 13. nefAB 270 C 2; P 271 C l! 

fb) Advancement — In India there is no 
presumption of advancement in favour of 
wife or child. 

L’he^eneril principle of equity applieal>^.e is 
lliat in the c ise of a voluntiry co.ivevance of 
property hv a grantor without any declaration 
,.f trust, there is a resulting trust in favour of 
he grantor. un!es? it can be prove! thit an 
actual .gift was intende! and though the I i\v in 
Knglindis somewhat clitderent, in India, there 
is no presumption of an intended advance.nent 
■ a favour of wife or child; A I. R. 1921 P. C. 
56 and A. I. R. 1028 P. ('. 172, Poll. [P 270 C 1] 

(c) Companies Act (1913), Ss. 29 and 33 — 
Bank is not bound to recognize trust in res¬ 
pect of its shares, but Court can do so. 

Though a bank is not bound to recogul/o a 
trust in re.spect of its shares, yet that would not 
prevent a Court from rooogni/ing such a trust 
in a suit in which evidence of tin trust is forth* 
coming and from considering the rights bet¬ 
ween the pirties; Ma'kerelh s. Coil 

Iron Co., Ltd (1916) 2 Ch. 293; Binneu v. 
lari TlailCoil & Cinnel Co. (1866) 35 L. J. 

«333 and Sink of N. T Butterfield Son 
fjtl. V. GolinsJn/, (1:26) A. C. 733, Ref. 

[P 270 0 2; P 271 C 1] 

R. A. Jahagirflar^ioT 

n. B. Crtnna'<fe — (oi' Rasponclent. 

Palkar, J .—This was a suit brought 
bv tho plaintitT for a declaration tliat he 
was the owner of the to:i sliaros in the 
defendant bank. The defence was that 
tlio shares belonged to the deceased son 
of the plaintiff and that the bank had a 
charge on the shares for the debts of the 
deceased. 

The learnel Subordinate Judge held 
that the plaintitT proved that the shares 
in question belonged to him. On app 0 .\l 
the case \fas remanded and the learned 
Subordinate Judge on remand held that 
the shares in suit did not belong to the 
plaintiff and that the name of the son 
was not entered benami for the plaintiff 
as alleged, and therefore dismissed the 
plaintiff's suit. 

On appeal the learned District Judge 
held that there was no presumption of 
any intended advancement in favour of 
tho son, and that the evidence adduced 
on behalf of the defendant was so slender 
and meagre that he would not be justi- 
tied in holding that the defendant dis¬ 
charged the burden. He therefore set 
aside the decree of tho lower Court and 
granted the declaration sought for. The 


second appeal was dismissed and against 
the order summarily dismissing the ap¬ 
peal the defendant has filed this appeal. 

It is first urged on behalf of the appel¬ 
lant that the purchase by the father was 
in contravention of R. 12, Government 
Servants’ Conduct Rules and therefore 
the purchase made by the plaintiff was 
void on the ground of public policy under 
S. 23, Contract Act. R. 12runs as follows: 


“.A Government servmt may not make anv 
inveslment, other thin an investment in im¬ 
movable pro,)erby peimittei by R. 10, which 
gives him such priv.itc interest in matters with 
which his p iblic duties are connected as would 
be likely in the opinion of the Loc.il Govern¬ 
ment to embarrass or influenre him in the dis¬ 
charge of his dities.” 

In the rule in question there is no 
absolute prohibition to make an invest¬ 
ment other than an investment in im¬ 
movable property permitted by R. 10 
unless such investment was inconsistent 
with the duties of the Government •er- 
vant. In the present case there is no 
evidence to show the position occupied 
by the present plaintiff, and it does not 
appear that the investment in the shares 
of the bank would have been inconsis¬ 
tent with his duties. According to the 
decision in Janson v. Driefonteiii Go;i-| 
.<iolidatC'1 Miueft, Ltd. (1) puplio policy| 
is not a safe or trustworthy ground for 
legal decision, and it must be considered 
in every case whether the transaction in 
its inception amounted to or involved an 
illegality or was of such a nature that ifj 
permitted it would defeat the provisions 
of the law: see Govind v. Pa'/leJO (2).l 
The question was considered by this 
Court in Eamkrishua Triynhak v. *Vara- 
j/a?i (3) where it was hold the Govern¬ 
ment Servants’ Conduct Rule is not based 
upon any statutory prohibition but is asj 
it is expressed to bo. merely a vule of| 
conduct. I agree with the view taken^ 
in the case of Manuel S. Lobo v. Nicholos 
Britto (l), where it was held that the ac-' 
quisition of property by a Governtoent 
servant in the name of another in direotj 
contravention of departmental rules is| 
not illegal, and that such Gov 0 rnmant| 
servant if ho is in possession of the^ 
property so ac.iuirad is entitle! to main-j 
tain a suit for declaration of his title as 


(!) 

{^) 

( 3 ) 


[1902] A. C. 484=:S7 L. V. 372=51 NV. R- 
U2=7 Co:n. C»s. 26S=1S T. L. R* 7i^6= 
71 L. J. K. L». 857. 

1902} 4 Uom, 1.. R. 948. 

:i91r5) 40 Boa\, 120=31 1. C.‘30l. 


(4) [IS97 7 M. .T. 23S. 
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jagainst bhs person in whose name it was 
jacquired, and if not in possession, is en- 
ititled to maintain a suit for possession. 
To the same effect is the decision in the 
case of Bhagtvait Dei v. Miirari La! (5), 
overruling the previous decision of that 
Court in Shiajn Lai v. Chhahi Lai (6) 
and Sheo Narain v. Maia Prasad (7). 
Walsh, J., emphasized the necessity to 
distinguish between the conduct of a 
person and the subject-matter of the 
contract. Though the conduct of a 
person might be opposed to public policy 
the subject-matter of the contract is not 
necessarily opposed to public policy, in 
the absence of any statutory prohibition. 
The same view was taken in Kama^a 
Devi Y. Gur Dayal (8). The decision in 
the case of Ahdul Rahman v. Ghulayn 
Muhammad (9) is not necessarily incon¬ 
sistent with this view and is 'based on 
the ground that a patvari is absolutely 
prohibited by a statutory rule from ac¬ 
quiring land in his own circle. We 
think therefore that the purchase of the 
shares by the present plaintiff is not 
illegal and opposed to public policy 
under S. 23, Contract Act. 


The next question is whether the share: 
belong bo the present plaintiff or then 
was an advancement in favour of tin 
deceased son of the plaintiff. Accordin' 
to the decision of the Privy Council ir 
Kerwichy. Kenoiolc (10) and Guran Dittc 
y. Bayn Ditta (n) the general principh 
10 equity applicable is that in the case 
: 0 t a voluntary conveyance of properb^ 
:by a grantor, without any declaration o 

'trust there 13 a resulting trust in favoui 

ot the grantor, unless it can be provec 
that an actual gift was intended, anc 
though the law in England is somewhal 
different, m India there is no presump 
tion of an intended advancement ii 
Ifavour ot wife or child. The learnec 
Assistant Judge on consideration of thi 
whole evidence came to the conclusioi 
that the evidence adduced on behalf o 
the defendant was so meagre that hi 
would not be justified in holding that thi 

(5/ [1917] 39 All. Sl^icTTcT^ 

( 6 ) [1900] 22 All. 220=(190D) A W N SO 

(7) [1904] 27 All. 73=1 A. l/. f, 412 ' 

( 8 ) [1917] 39 All. 5S=3G I. C. 319 ‘ 

(9) A. I. R. 1927 Lah. 13=93'l. 0. 673= 
Lah. 4G3. 

(10) A. I. R. 1921 P. C. 5G=4T I. A 
I. C. 834=48 Cal. 260 (P. C ) 

(11) A. I. R. 1923 P. C. 172=109 I. 0. 723=5 
I. A. 235=55 Cal. 944 (P. C.). 
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defendant had discharged the onus. The 
learned Assistant Judge has not con¬ 
sidered the fact that from 19U till the 
death of the son on 30th November 1922 
tbe dividends were paid to the son and 
not to the father. That would merely 
indicate an acquiescence by the present 
plaintiff in the payment of the dividends 
to the son, but unless his suit wlis 
beyond time the acquiescence would not 
deprive the plaintiff of the right to which 
he is entitled. We think therefore that 
tbe finding of the lower Court that there 
was no advancement intended by the 
father in favour of the son. based on the 
evidence in the case, must be accepted in 
second appeal. 

The third question is whether the pre¬ 
sent plaintiff's suit is barred by limiba- 
tion. It is urged on behalf of the ap¬ 
pellant that the suit is barred by limita¬ 
tion under Art. 120 on the ground that 
from 1914 the dividends were paid to 
the son. But it appears clear from the 
evidence that the plaintiff was contend¬ 
ing from the vary beginning that the 
shares did nob exclusively belong to the 
son and that his name should be entered 
along with the son and it was only 
on 6th June 1918 that the defendant 
rejected the request of the plaintiff. The 
Bank advanced money to the son on the 
security of the shares after the plaintiff 
gave notice to the bank not to pay divi¬ 
dends to the son on the ground that the 
transaction was benami. The learned 
Subordinate Judge therefore held that 
the plaintiff's claim was not barred by 
limitation as the suit was brought within 
six years when his claim was denied by 
the defendant. The lower appellate 
Court was not invited to go into the ques¬ 
tion of limitation when the case was 
argued before it, but during the course 
of the judgment the learned Judge ob¬ 
served that the bank on 6th June 1913, 
rejected the request by Ex. 57. Taking 
that as the starting point of limitation 
W 0 think that the plaintiff’s claim is not 
beyond time. 


— iuQ 

point based on Ss. 29 and 33, Companies 
Act. which was not taken in any of the 
lower Courts nor in the memorandum of 
appeal, but though the bank could not 
recognize a trust in respect of the shares 
or was not bound to recognize such a 
trust, it would not prevent the Court 
from cousidenng the rights between the 
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jnoprie'A' of Uio dcAKiig 
i,!!'o:vrino -U fer I h''nol ico-ivou 
l)-;!!io (JOi'-fifi; sc-3 
of loii'jaivB \ol. 0 . 11. lol, ooio {*.*) ao‘i 

V. 11 Coot li'O'l C'l. 

[Ar].(\l). 

W'lj i.lilnk tlf^rcforc iliat on tho v/liolo 
ti)o vio\/ lakon hy tlio lower Court!; 
and ihis:i]vpoal must; ho di^nnsrol 

with costs. 

Baker, J. —Tho av^nmeub Uiafc Mio 

l)lainliiT hc\nii, a Governenenb servant 
could nob purchaso bho slmres in his own 
name is reillv an admission Giab the 
]iurchaso money procoedod from tho plain- 
bilT, and his son at tlie tiino was a minor 
Vvho cnul I liivG i*ad no money of hia own. 

Tliis bein'; so. tho next questdon that 
arises is whet her this purchaso was by 
way of a honami purchase or whether it 
was hy way of an advancemont to tho 
son. Tn tills connexion 1 ho learned .As¬ 
sistant .Ind^;o has referred to tiio loadin'; 
case of tho Pidvy Council, Ki’n'-rAc v. 
Kcrir.rM (!0), and there is a similar rase, 
nurini Ihlla v. liani Ditta (Ll), Irom 
whicli it will appear lint tho doctrine of 
advancement would not apply in Tndii. 
Tho ([uoslion mainly arising; is, tho shares 
hoin^ tdio property of tho pliintiTi, whe¬ 
ther Ihovo is anytliin;; in tho circum¬ 
stances of this CISC which would prevent 
his rocoverin,'; the property from tho 
hank. So far as tho argument is based 
on tho (ioverninont Servants’ Conduct 
Rules, it may ho pointed out that iC I'd 
does not constitute an absolute prohibi¬ 
tion but merely prohibits an invoatmeut 
other than an investment in iimnovahle 
property wdiich Rives him such private 
interest in matters with which his public 
duties are connected as would be likely 
in tho opinion of the Local Government 
to embarrass or inlluence him in tlio dis- 
chai'Ro of Ills duties. This is only a rule 
for Government servants’ conduct and 
would not affect transactions between a 
Government servant and a private party, 
as has been held in Ramhristhna Trimhak 
V. Naratjan. (d), and liy tho Madras Migh 
Court in Mayind S. Loho v. NicJtnlos 
Britto (4). 

There is no evidence, as a matter of 
fact, on tho record of this case to show 
what position the plaintilV, who is now 
a itcnsionor. occupied, and supposing t liat 
ho was a clerk in the post olTico or a 

^{V2) flOPh-i I’h..1. Ch. 001-^115 
B. T. 107 ' 1 . B. K. 5 >l. 


feachor in a school, the holding of shares 
in a local h.ank would nob posnbly gU'S' 
hirn such i)vivato interest in matters con¬ 
nected with Ills public duties as woula 
omharvass or inHuence him in the di"- 
fhargo of those duties. In view of the 
rulings to which I have referred, there 
can bo no question of R. Id rendering tne 
transaction with the hank void. 

The only remaining question is one o.f 
limitation. That has not been expres.My 
dealt with hy the lower appellate Court, 
tho'.igh it is dealt with by the first Court. 
The suit is governed hy Art. 120, being a 
suit for a declaration that tho rliaves are 
tho property of tho plamtiff and net of 
his son. Tho period fro p which limita¬ 
tion under Art. 120 is to be reckoned is, 
of course, in view of t,ho nature of tho 
article, tho date when the right to sue 
accrued. Tho fir.st Court, in dealing with 
this matter, has held that the right to 
sue accrued when the bank refused to 
grant the plalntill’s request to enler hi- 
name in the register of shareholders on 
dth Juno 101b. It has now been argued 
that the receipt of tho dividends hy tiie 
son for eight years nji to his death in lOdd 
would furnish a starting ^)oint of liiiiita- 
tion. That point, also does not seem to 
have been made in the Courts below. 
Tlio learned Judge of the appellate Court 
has refovro ! on p. 2 to the hank s refusal 
hy Ri\. .IT lO issue a eonsolidatod cert;- 

iicate for the shares in dispute and for 

twentv-two otlier shaves purchased by 

tho plaintitl in May 191S. Tho rejection 

was on Gth Juno I'JIS. It was only after 

tho plaint ill served tho hank with a 

notice calling upon the bank not to pa> 

tho dividends to tho son and tolling them 

that tho transaction was bonami and 

that he was going to file a suit for such 

a doclaiation. tiiat the bank advanced 

money to tlie son on the joint security of 

the shares and of one of his dorks, and 

oven bofovo us it has been admitted on 

behalf of tho appellant that tho question 

of est oppel does not aviso. Otherwise, 

there would have been the question of 

estoppel inasmuch as the shares wore 

bought, by tho plaintiff in tho name of 

tho son. In those circiimstanoes, I think 

that tho right to sue must be taken to 

have avcnied at tlio lime when the bank 

in Juno 1018 dofinitelv refused to enter 

% 

tho name of tho plainfcilf as the share- 
holdor in respect of those shares along 
with the other shares puruhased by him, 
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and this being so, the suit is not barred 
by limitation. 

At the fag end of the case in reply the 
learned advocate for the appellant has 
raised the question under Ss. 29 and 33, 
Companies Act, as to the bank not recog¬ 
nizing any trust. There is no evidence 
on the record, but we assume that the 
bank is registered under the Companies 
Act, and therefore under Ss. 29 and 33, 
Companies Act, the bank is not obliged 
to recognize a trust, but that would not 
prevent the Court from recognizing a 
trust in a suit in which evidence of the 
trust is forthcoming; and that is done by 
the Chancery Court in England. I may 
refer to the case of Binneij v. The Ince 
Hall Cocil & Camiel Compajiy (13) and 
also to the case of Bank of N, T, Butter^ 
field & Son Ltd. v. Oolinsky (14). I find 
these cases in Dr. Khergamvala’s Indian 
Companies Act, Edn. 2, p. 48. In these 
circumstances, I think there is no reason 
why the plaintiff should not be considered 
to be the owner of these shares and 

should not be given the declaration which 
he seeks. 

I am of opinion therefore that this ap¬ 
peal should be dismissed with costs. 

—___ Appeal d ismissed. 

(13) [1866J 35 h. J. Gh. 363=li L T. 39*^ 

(14) [1926] A. 0. 733. 
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Patkar AND Broomfield, JJ. 
Shankar Sadashiv Kulkarni—VWm- 
tiff-Appellant. 

V. 

Malhar Shankar Defendant 

—Bespondent. 

Second Appeal No. 1006 of 1927, Deci¬ 
ded on 11th November 1930, against 
decision of Assistant Judge, Belgaum, in 
Appeal No, 122 of 1923. 

Civil P. c (1908), S. 9-Suit to vindicate 

person s rights not to office but to mere 
dignity unconnected with any profits or 
emoluments, is not maintainable. 

f to vindicate a per¬ 

son s right not to an office but to a mere dignity 

nnc^onnected with any fees, profits or ei^olu^ 
A person brought a suit as a kulkarni for a 

declaration that he was entitled to receive and 

enjoy certain haks and babs on the Lakshmi 
fair and for damages and injunction against the 

X— • „ Vk rt * 4- * ^ * 1 ^ receiving cer¬ 

tain bab. Plaintiff himself admitted that in 

respect of some babs he suffered damage of 

Ks. 22 only and in respect of others he did not 

suffer any. material damage by reason of his 

nonenjoyment of those rights. The fairs were 

aeld irregularly at no fixed periods and volun- 
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tary subscriptions were raised in order to meet 
the expenses of the fair and certain payments 
were made to the watanadars of the village in¬ 
cluding Kulkarni. The lower Court held that 
as the payments were not fees attached to the 
office of Kulliarni and were merely gratuities, 
the suit could not be entertained. 

Held ; that though distinction between volun¬ 
tary offerings and fees did not reallv subsist 
in connexion with a recognized office to which 
remuneration is attached for performance of 
service still as in the case the payments were 
haks or babs paid to the diguit.iries of the vil¬ 
lage out of respect apart from their performing 
any function at the fair the civil Court had no 
jurisdiction to decide the case : 2 Bom. 47G ; 
6 Bom. 116 ; 7 Mad. 91 ; 2 Bom, 470 ; 10 Bom. 
233 ; 2 W. R. 69, Rel on; 17 Gal. 906 ; 7 I. C. 
148, Dxst. ; A. I. R. 1926 Bom. IGl aucl A. I. R. 
1921 Bom. 297 and 33 Bom. 273, Ref.IP 274 0 2] 

P. jS. Bakhale —for Appellant. 

H. C. Coyake and B. D. Belvi—(or 
Respondent. 

Patkar, J. This was a suit brought 
by the plaintiff for a declaration that he 
was entitled to receive and enjoy certain 
haks and^babs described in the plaint on 
the last Lakshmi fair and for Rs. 200 as 
damages from defendant 1 and for an 
injunction against defendant 1 restrain¬ 
ing him from receiving the bab mentioned 
in para, (g) of the plaint. 

The learned Subordinate Judge held 
that at the last seven fairs it was the 
varshildar Kulkarni who .all along re¬ 
ceived the plaint haks and babs and that 
the^ vahiwat or custom set up by the 
plaintiff was established. He therefore 
awarded the plaintiff a claim to the extent 
of Rs. 22 on account of the perquisites 
unauthorizedly received by defendant 1 
at the last fair. 


On appeal the learned Assistant Judge 
raised an issue which was not raised 
before the Subordinate Judge as to whe¬ 
ther the civil Court had jurisdiction to 
entertain the suit. The learned Assistant 
Judge held that certain payments • were 
to be made to the watandars of the vil¬ 
lage such as the Patil, Kulkarni, Sutar, 
Mugdum, Chaulgya, Talwar, Tashildar 


and Mahar and also the Inamdar as thej 
were dignitaries in the village ; and thal 
as the payments in kind and cash wer^ 
not fees attached to the plaintiff s office 
as Kulkarni and were merely gratuities 
he came to the conclusion that the civil 
Court had no jurisdiction to entertain the 

suit. It was not contended before the 

lower Court that the issue ought not t 
have been raised m appeal, nor was an, 

SThe Coni' 

that the plaintiff was taken by surprise 
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aivl that ho ought to liavo been allowed 
AQ opportunity to load any avidonco on 
tba now point raised in appoal. 

Tho only quostvon thoroforo arising in 
tho second appoal is whotlior tho civil 
Court has jurisdiction to ontortain tho 
pre-iont suit. As regards roliofs (c), (d) 
an.I (f) the plaintiff has admitted that ho 
\uxi claimod compensation (or loss ot 
honour. Tho suit would not be main- 
tainahlo to vindioato tho plaintiff's right 
not to an ol’lico but to a mero dignity 
uuconnocLod \s'ith any foas, profits or 
omolumonts ; see Siangapa v. Gangcipo, 
(1). linma v. SJiivram (2) and Karu- 
ppa V. Kolantliaifaji (3). As regards 
tho roliefs (a), (b) and (g) tho loarnod 
As.dstant Judge has inado a distinction 
hot ween fees altaciicd to tho ollico and 
voluntary pa\ monts. In Shankara v. 
Jla vna (4), whoro tho plaintiff was tho 
hen'ditary holder of tho ot'fico of clialvadi 
or hearer, on public occasions, of tho 
insignia or symbols of tho Lingayat caste, 
an ofi'ico to which no foes as of right wora 
appurtenant, but ho recoivod voluntary 
gratuitios, it was hold in a suit brought 
by him against an intruder that tho ac¬ 
tion would not lio as it was for gratuities 
and not for fees attachod to an office. A 
similar view \Vas taken in Narayan Vithe 
Paral) V. Krishnaji Sa.Jashiv {o), whoro 
it was Iiold that trilling gifts could not 
ho regarded as oinoluments being moroly 
symbols of rooognifcion and m irks of res¬ 
pect of and to tlio holders of tho '*mans.'* 
In Ka^amklian \\ Kaji Tsiih (ij) it was 
hold that a suit to establish a claim to 
perform tho Uruscaromonios and manage 
tho olToring thoroat boforo a darga is a 
suit of a oivil naburo and can ho ontor- 
fcainod by a civil Court. Fawcott, J., in 
tho course of tho jiulgiuont obsorvod that 
thoro'is no sufBcienb ground fora distinc¬ 
tion between foos and voluntary olTorings 
apart from tiio case whoro tho rightful 
ownor of an ollico is suing tho usurper to 
rocovor foos for coromonios performed by 
tho latter. The oaso however related to 
the voluntary offoriugs rocoivod by the 
plaintiff who as a mujawar of tho shrine 
held an office conncctoi with tho religious 

(1) [IS781 ‘i Pom. 47G. 

U) [188-21 G P,om. IIG. 

(g) fl88ll]7 91. 

(-1) [1877 2 Horn. 470. 

(5) [18851 10 Pom. 233. 

(G) A. 1. Iv. 1920 Rom. ir>l=u.{ l.p. 127=50 
lici;!. I PS. 


endowment. In Sakharam v. Ganu (7) 
it was hold that though tho offerings may 
be uncertain and voluntary, yet whan 
made to a particular deity, they are tho 
l)roporty of a temple and can bo subject- 
matter of a civil suit. Tn MadliusudaK 
Parvat v. Shri Shank'ra'Jiarya (3) a 
distinction is made between fixed and 
certain emoluments to an oQico and vol¬ 
untary offerings in tho nature of fluctuat¬ 
ing attachod gratuities. In Bashiakar v. 
Thatha Chariar (9) it was hold that a suit 
for a doclaration that tho plaintiffs are 
ontitlod to rocito stotrams in the Con- 
joovaram temple and for an injunction 
restraining tho Tongalais from intorfering 
with their stoirapatham is cognizable by 
the civil Court. Tho case related to an 
office connected with a temple. Some of 
the observations in tho judgment support 
the plaintiff’s claim. It was hold in that 
case that when voluntary offerings have 
been actually contributed, tho refusal of 
a person’s right to participate in the 
funds causos damage which is a natural 
consoquenco of tho refusal and tho Courts 
are ontitlod to award damages in such 
cases. 

\Wo think thoroforo that the distinction 
drawn by the lower appellate Court bet¬ 
ween foos and voluntary offerings does' 
not roally subsist in conuoxion with a 
recognized office to whioh remuneration 
is attached for porfor nance of services.' 
In the case of a religious office in a’ 
temple t.ho remuneration raroly consists 
of fi.voJ and certain foos and is gonerally 
in the shape of volun ary offoriugs or 
gratuities. The principal question aris¬ 
ing in the case is whethor the plaintiff 
in tho present oaso hold any recognized 
office to whioh remuneration is attached 
by ousLOm for performance of services in 
connexion with tho fair or with the 
tomplo. Tho fairs are held iiregularly 
at no fixed periods and voluntary sub- 
scrii)tions are raised in order to meet the 
expenses of the fair, and oerlaiu pay¬ 
ments according to tho finding of tho 
lower appellate Court are inado to the 
watandars of tho village and tho Inam-j 
dars of tho village. It appears thoroforo' 
that thoso paymonts aro haks or babs 
paid to tho digniiarlos of tho village' 
apart from their performing any function 

(7) A. 1. K. 1021 Rom. 297=60 I.C. 924=45 
r»oiu. G83. 

(8) [1909] 33 Ram. 278=1 I.C. 331. 

(9) [1910] 7 I.C, US. 
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at tbo fair or at the temple. Thera does 
.not seem to bo any office in connexion 
.with which these babs or haks are paid 
to the watandars or the other important 
loorsons in the village. We think thero- 
ifore that the lower appellate Court was 
right in holding that the civil Court had 
no jurisdiction to decide the case. We 
i would therefore dismiss the appeal with 
'Costs* 

Broomfield, J. —The plaintiff brought 
the suit which has given rise to this ap¬ 
peal for a declaration that he was en- 
^titled to receive and enjoy the liaks and 
babs described in the plaint at the last 
Lakshmi fair held at Sankeshwar in 
July 1921. He also prayed for Rs. 200 
^y way of damages from defendant 1 
who had received and enjoyed the haks 
and babs in question, and for an injunc¬ 
tion against the defendant restraining 
him from enjoying one of these particular 
rights. 

The Likshrai fair, it appears, is held 
at irregular intervals in Sankeshwar. The 
■expenses are met by voluntary subscrip¬ 
tions collected from the villagers and on 
oha occasion of the fair certain pay¬ 
ments in cash and kind are made to all 
watandars in the village, tlie Patil, Kul- 
karni, Sutar, Mugdmn, Chaulgya. Tal- 
war, Tahsildar. Mahar, etc. The plain¬ 
tiff has an eight annas share in the Kul- 
karni watan. He was officiating as Kul- 
karni at the time of the fair, and he 
therefore claimed the haks and babs be¬ 
longing to the Kulkarni. What those 
haks and b^bs are or' are alleged to be 
is sot out in the plaint. They consist of 
the following items: 

(a) Shidha consisting of rice, wheat, 
gram, pulse, jaggery and other minor 
foodstuffs, 

(b) Rupees 1-8-0 on account of costs 
of oil baths by suvasinis, 

(c) Right to offer cloths to the god 
Ingloba, 

(d) Right to offer calvedya to Lakshmi 
in Bushal temple. 

(e) Right to offer sacred rice to 
Lakshmi. 

(0 Right to sacrifice a sheep. 

(g) Right to accept the clothes of 
Ingloba after the image of Lakshmi is 
carried to Kolalguth. 

The claim to the right specified in Cl. 
^e) was subsequently given up. 

Defendant 1 in the case has a four 
•annas share in the Kulkarni watan and 


he claimed these rights for himself on 
the ground tliat he was the varshildar 
Kulkarni, that is to say, tho Kulkarni 
who, according to custom, was to be 
regarded ao the officiating Kulkarni for 
tho purposes of the fair. 

The trial Court decreed the suit so 
far as the declaration and injunction are 
concerned and awarded tho plaintiff Rs. 
22 as damages, that being the estimated 
value of the haks (a)*and (b) in the plaint. 
The plaintiff had admitted in his deposi¬ 
tion that he had not suffered material 
damage by reason of his non enjoyment 
of the other haks. Only one point was 
raised in the appeal before the 
Assistant Judge. He upheld the conten¬ 
tion raised on the defendant’s behalf that 
the suit was not of a civil nature and 
accordingly dismissed the plaintiff’s suit. 

Whether the suit is one of a civil 
nature or not is tho only point before 
us in this second appeal. The ground 
for the Assistant Judge’s decision was 
that the payments made to the Kulkarni 
on the occasion of this fair are nob 
fees attached to the office of Kulkarni 
but are of the nature of gratuities. The 
learned Judge relied on a decision in 
Mxiddun Mohan Ghossal v. Nuhorain 
Chukerbutty (10) where it was held that 
no suit will lie for recovery of voluntary 
offerings if that suit is based on custom 
and nob contract. In Kascb'nhhan .v. 
Kaji /su5(6), Fawcett. J., doubted whe¬ 
ther the distinction between voluntary 
payments and regular fees can be drawn 
in the case of fees and offerings which 
are attached to an office. Bat in the 
present'case it can hardly ba said that the 
Kulkarni of tho village, any more than 
the Sutar or tho Mahar, has anything to 


do with this religious fair .by virtue of 
his holding the office of Kulkarni, and 
the proposition that this suit cannot lie, 
if it be held that the payments are 
voluntary payments, was not, at first at 


any rate, disputed by 


Mr. Bakhale for 


the appellant. The question whether 


the payments made to tho watandars are 
voluntary or not seems prima I'facie to be 
a question of fact. Mr. Bakhale has ar¬ 


gued that the Assistant Judge has drawn 


wrong inferences from the proved facts, 
the facts relied on by the learned Judge 
being that the fair is nob held at •fixed 
intervals or on a particular holiday, that 
it rests entirel y oojbe sweat will of tho 
(10)-[18G5]‘iW. R. 6U. 
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villagers to settle the date of holding it, 
and that the expenses are defrayed not 
from a fund set apart for the purpose but 
from the amount raised by voluntary 
contributions. It has been urged that a 
right to the haks and babs in question 
ought to be presumed from the ancient 
custom dating from the year 1754 'A. D. 

It is true that the ordinary test, namely 
whether the hakdar could recover these 
payments if they were withheld, is im¬ 
possible of application, because so far as 
wo know the payments never have been 
withheld. But as it is admitted that the 
villagers are not bound to subscribe, it 
would perhaps be rather far fetched to 
hold that once they have subscribed, the 
fees must as of right be distributed in a 
particular manner. It seems to bo rather 
doubtiul therefore whether there is any 
sufficient reason for us to interfere in 
second appeal with the Assistant Judge's 
finding that the payments 'are voluntary 
payments. On the other hand, the de¬ 
fendant himself did not allege at the 
hearing of the suit that the payments 
were voluntary, and defendants 2 to 7 in 
the case, who are managers of the fair, 
admitted the plaintiff’s claim. 

The question whether a suit lies in a 

case of this kind is one of some difficulty 
as is pointed out in Mulla’s Commentary 
on S. 9, Civil P. C. There is a mass of 
decisions on the subject which are by no 
means easy to reconcile. But, on the 
whole, I agree with my learned brother 
that the proper way of dealing with this 
rather peculiar case is to apply the 
principle of such cases as Shankara bin 
Marabasapa v. Hayiina bin Bhhjia (4) 
NarayanVithe Parab v. Krishnaji 
SarZas/tfy (5) that is to say, that a suit 
does not lie for the vindication of a mere 
dignity as distinguished from rights or 
honours or emoluments attached to an 
office by way of remuneration for services 
performed. It is true that in Narayan 
V. Krishnau (5), at any rate, the haks 
and babs in question were less valuable 
than those with which we are concerned 
in the present case. It is not easy to 
draw a lino between perquisites which 
are substantial enough to bo called 
emoluments and those which are not. 
In li Kanta Surma v. Gouri Prasad 
Surma (11) it was held that a suit 
claiming a right to regular offerings 
made out of the hinds of a temple which 
' (11) [1890] 17 Cal/OOG. 
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are of a substantial value as emoluments 
is a suit of a civil nature. But in that 
case the offerings consisted of certain' 
goats which were sacrificed regularly on 
the fourth day of every month. Thafc 
being so, the Court held that they were 
of substantial value as emoluments and 
not merely tokens of dignity and on that 
ground the decision in Narayan v. Kri¬ 
shnaji (5) was distinguished. 

In the present case, the plaintiff has 
stated in the course of his deposition, 
Ex, 63 as follows: 

“The articles mentioned in paras, (a) and 
(b) of the plaint are worch in all Rs. 2*2. I did 
not suffer any material-damage with respect to 
what has been mentioned in the other paras oi 
the plaint, I have claimed Ks. 178 more by 
way of compensation for the loss oi honour.” 

So far as the haks here claimed there¬ 
fore are concerned, with the exception 
of those mentioned in paras, (a) and (b) 
of the plaint, it is clear from the plain¬ 
tiff’s own admission that the case is pre¬ 
cisely similar to the one dealt with in 
Naraija7i v. Krishnaji (5), and as regards 
those particular haks, as they are worth 
no more than Rs. 22 and are to be en¬ 
joyed at a fair which is held at intervals- 
of not less than six and sometimes as 
long as thirty-two years, they may rea¬ 
sonably be described as trilling and as 
no more than “dignities” or “symbols of 
recognition", to quote the words used in 
Narayaji v. Krishnaji (5), that is merely 
marks of respect to the persons holding, 
hereditary offices in the village. 

At the close of his argument the learned 
advocate for the appellant referred to 
the case of Bashiakar v. Thatha Chariar 
(9). where it was held that, though dama¬ 
ges cannot be awarded when the offer¬ 
ing are voluntary when once ‘the volun¬ 
tary offerings are contributed and the 
refusal of a person’s right to participate 
in the fund causes damage, the Court 
will be entitled to award damages. Al¬ 
though this case may be said to lend a 
certain amount of support to the appel¬ 
lant’s contention, I do not consider thafc 
it is necessarily inconsistent with the 
Bombay decisions to which I have re¬ 
ferred, and in any case it was a suit 
for a declaration that the plaintiffs there 
were entitled to certain otfico in con¬ 
nexion with the temple. The question 
of the right to the voluntary offerings 
arose incidentally, There is no dispute 
that the claim to an office is cognizable 
by the civil Courts and the case cited can 
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be distinguished on that ground. I agree 
ithat the appeal should be dismissed with 
■costs. 

p.N./r,K. Appeal dismissed. 
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Madgavkar, J. 

Fiirshottam Gokul Gtijar —Applicant, 

Vc 

Sundar Bayaji Gujar —Opponent. 

Civil Revn. Appln. No. 462 of 1929, 
Decided on 7th October 1930, against 
•decision of Dist. Judge, Thana, in Misc. 
Appeal No. 16 of 1929. 

Civil P. C. (1908). O. 21, R. 89—Holder 
•of money decree attaching immovable pro- 
>perty betore its sale by mortgagee decree- 
holder cannot apply to set aside sale. 

The holder of a money decree who has at¬ 
tached immovable property before it was sold 
•b}’ the mortgagee decree-holder is not a person 
^‘holding an interest therein by virtue of a 
•title acquired before such sale’' within the 
meaning of 0. 21, R. 89, and cannot therefore 
apply to set aside sale under R. 89: A, J. R. 
1924 Cal 786; A. I. R. 1924 Mad. 723 and 
-6 C. TV. N. 57, Ref. [P 277 C 1, P 278 C 1] 

K, N, Dharap —for Applicant. 

V* B. Karnik —for Opponent. 

Judgment, — The question in this 
application is whether the holder of a 
money decree who has attached im¬ 
movable property before it was sold by 
the mortgagee decree-holder is a person 

holding an interest therein by virtue 
'Of a title acquired before such sale” 
within the meaning of O. 21, R, 89, 
Oivil P. 0. 

The mortgagee obtained his mortgage 
decree and the opponent subsequently 
his money decree. The opponent filed 
his darkhast and subsequently the mortga¬ 
gee filed his darkhast. On 26th August 
1928 the opponent attached the property 
put up for sale. On 15th October 1928, 
the mortgagee decree-holder brought 
the property to sale in execution of the 
mortgage decree and it was purchased 
by the petitioner. The opponent ap¬ 
plied under O. 21, R. 89, with the neces¬ 
sary deposit to have the sale set aside 
on the ground that as an attaching 
creditor he held an interest therein by 
virtue of a title acquired before such 
■sale.” The lower Courts upheld the 
■contention of the .opponent and allowed 
Tthe application. The auction-purchaser 

applies in -revision. 

It is arged for the petitioner that an 
attachment confers no title or interest 


but merely prevents alienation and at 
the most entitles the attaching creditor 
to have the property in ccustoclia legis 
l^lotilal V. KarrahiiJdiv (l) and a previ¬ 
ous attaching creditor obtains no such 
priority of title in re-.>p<^ct <jf property 
attached by him pr^viou.-. to the vesting 
order: Frederick Peacock v. Madon 
Gopal (2), Baij'iitnaUi Das v. Sundar 
Das Khetri (3) and Sankaralinga Beddi 
v. Kandasami Tevan (4). 

It is contended for the opponent that 
an attaching creditor has undoubtedly 
an interest in the property: Kishen Dai 
v. Satyendra Nath Dutt (5) and the 
word “title” in E. 89 must be given a 
liberal construction as meaning any 
right including the rights of an attaching 

creditor. 

Under the corresponding S. 310-A of 
the Code of 1882 an application could 
only be made by any person whose im¬ 
movable property “has been sold.” As 
to whether a purchaser subsequent to the 
Court sale could so apply there is some 
difference of opinion, this Court holding 
in Pandurang Laxman v. Govind Dada 
(6), that the judgment-debtor or a pur¬ 
chaser prior to the Court sale could 
apply but not a subsequent purchaser 
and that in the case of such a subse¬ 
quent purchaser the application could 
be made by the judgment-debtor the 

object of the rule being: 

“not merely or not specifically to preserve the 
immovable property in the hands of the judg¬ 
ment-debtor but to ensure so far as may be 
possible that the immovable properties shall not 
at Court sales be sold at inadequate prices.” 


The other cases on the point under the 
old section will be found in Mulla's 
Code of Civil Procedure E'^n. 9, p. 745. 

On the present question there is no 
express authority. An attaching creditor 
undoubtedly can apply under R. 90 as a 
person “whose interests are affected by 
the sale”: Dhirendra Nath Boy v. 
Kamini Kumar Pal (7). The words of 
E, 90 however are wider but it may be 
conceded that if an attaching creditor 
has an interest “affected by the sale’* 

“ (1) [1897] 25 Cal. 179=24 I. A. 170=7 Sar- 
909 fP n \ 

(2) [1902] 29* bal. 428=6 C. 

(f B ) 

(3) A. i. R. 1914 P. C. 129=24 I. 

I. A. 251=42 Cal. 72 (P. C.). 

(4> [1907] 30 Mad. 413=17 M L J .331 

(5) [1901] 28 Cal. 441. J-33^. 

(6) [1916] 40 Born, 557=37 I. 0. 211 

Cal* 495^^^^ 786=84 i. 0, 


W. N. 577 
0, 304=41 
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uiidor R. 90 it would l>e difficuit to say 
fciiat ho has no interest in the immo¬ 
vable property sold under R. 89. The 
(jU 0 'tioD, l)owover remains wljothor this 
intorest can l)o said to bo ‘'by vir¬ 
tue of a title acouired before such 

I 

^ala.” In Potti v. Suppamiaal, A. I, B. 
1924 il/ac/. 723 in tho case of an 

ipI'licatioTi by a trespasser in posses¬ 
sion of tho property sold prior to the 

sale, Oldfield, J. held that such a tres- 

]*asser in possession is not a person 
wit hin the iiicaninf^ of the words now in 
.[uostion under R. 89, whereas Vonkata- 
oubha Rao, .1. was of a contrary opinion 
mainly on tho authority of certain Eng¬ 
lish cases in wliich it was held that a 
poison in possession of the land without 
other tith) has a devisable interest. 

Comparing R. 89 with K. 90 the legis¬ 
lature l)y the words ‘ by virtue of a 
title" o,))parontly intended to limit tbom 
to a purchaser prior to tho Court salo 
rather tlian to extend them to an at¬ 
taching creditor as in tho case of tho 
wider words under R. 90. Tho construc¬ 
tion for tlie opponent to all intents and 
purposes renders tho words "hy virtue of 
a title” more surplusage. An attaching 
creditor may have an Intorost liefore 
such sale. But it is diflicult to speak of 
a title on tho strength of an attachment. 
If interest “by virtuo of a title” is somo- 
t hing more than a nioro intorost as in 
R. 90 an attaching creditor who may 
liavo an intorost as in R. 90 .cannot in 
iny opinion bo said to hold interest by 
virtuo of a title under R. 89. In the re¬ 
sult comparing tho wider relief to a per- 
•son ‘iiolding an interest therein by vir¬ 
tue of a title’ in R. 89 with tho more 
limite-l relief to one “whose interests 
are alloebod hy the sale” in R. 90—limited 
to tho ground of “material irregularity ’—■ 
:it appears to mo on the whole tlmt an 
attaching creditor such as tho opponent 
has an intorest but no “intorost by vir¬ 
tuo of a title acquired before suoh sale” 
and can tiioreforo apply under R. 90 
but not under .R. 89. It w^as held 

in Eadar Nath Sen v. Uina Charan 
(8) that an attaching creditor is not 
a person “whose immovable property 
jis sold” within tho moaning of the 
jOld S. 310-A, Civil P. C. It does not ap- 
ipear to me that the legislature intended 

that he should bo so under tho present 
R._89^_ 

07 , 


It* should be noticed that the attach" 

ing creditor could have satisfied the de¬ 
cree before the sale under S. 91 (f), T. P 
Act. He did not satisfy the decree or 
prevent the property from being bronghb 
to sale. He cannot r.ow have the salo- 
sot aside under R. 89. 

For these reasons I am of opinion thafe- 
fhe order of the lower Courts is wrong.- 
The application is allowed and the rule- 
is made absolute with costs throughout od 
the opponent. 

v.bVh.k. Rule made absolute^ 
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Patkar and Broomfield, JJ. 

Bevanshidaija Sangaija —Applicant. 

V. 

Gudnaita Nimjaya —Opponent. 

Civil Application No. 1033 of 1930, 
Decided on 12th November 1930. 

(a) Civil P. C. (1908). S. 112 and O. 45, 

R, 7 - High Court can change form of secu¬ 
rity—Privy Council Rules, R. 9. 

Notwithstancliug tho proviso to R. 7, 0. 45, 
tho R. 9 prescribed by the I rivy Council prevails 
under S. 112 and tho lli|:h Court has jurisdie- 
tion not only to extoud tho time lor making tho 
deposit and for furnishing tho security, but also 
to change the form of the securitv in a fit case : 

A.Lit. 1927 Bovi. 217 (iAD.), [P 279 C 2] 

(b) Civil P. C. (1908). S. 112 and 0.45, 
R. 7—High Court should always insist on 
cash or Government securities—Privy Coun¬ 
cil Rules, R. 9—Bombay High Court Appel¬ 
late Side Rules, R. 111. 

In the matter of ohangiu,; tho form of secu¬ 
rity, tho High Court should bo reluctant to 
chaugo the form of scevuitv except (or good 
cause, because tho form oi personal bond pro¬ 
vided by R. Ill of the Appellate Side Rules nor 
o\ ou a mortgage bond can bo in all rospeots as- 
t'lToctivo as tho deposit of cash or Govornmonii 
securitios. [P 2^ 0 1] 

(c) Civil P. C. (1908), S. 112 and O. 45. 
R. 7—Appellant minor and properly of guy 
dian under atlftcKnienl—Costs under R. 7 (b)’ 
agreed to be paid—High Court changed form 

of security. 

Where tho appellant was a minor and tho 
projx'rty of hia guardian was under attachment 
S'., that it was impossible for him to furnish Ihe- 
securitv in tho form of cash or Govornmont 
seourities, and the api^llaut was prepared to 
pay tho amount of exi'cnses of trauslatingv 
transcribing, indexing and transmitting to His 
Majesty in Council a ooncct. copy of the whol» 
record nndor Cl. (b), R. 7. High Court allowed 
tho appollant to give a surotv who was prepared 
to execute mortgage of his property in favour ot 
tho Registrar of the High Court as also a per¬ 
sonal bond as provided by K. 111. [P 2S0 C I, 2] 

S. B. Paruhhat —for Applicant. 

.1. G. Dosai—for Opponent, 

Patkar, J. —This is an application to 
extend the tiino for making tho deposit 
of Rs. 2,000 and also to change tbo fornx 


(S) [1900] fiO, W, N. 
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of tho security required under Cl. (a), 

O. 45, R. 7. 

It is urg-od on behalf of the opponent, 
relying on the proviso to O. 45, R. 7, and 
the decision in the case of Ancncichdla 
Naidu V. BalkrisJuia & Co. (l), that it is 
permissible for the Court at the time of 
granting tho oortifioafee, after hearing the 
opposite party, to change the form of the 
security, and that after the certificate has 
once been granted the Court has no juris¬ 
diction to change the form of tho secu¬ 
rity. The proviso governs Cl. (a), O. 45, 
R. 7. According to tho decision of the 
Full Bench in NilJcanth Balioant v.Vidya 
Narsinha Bharati (2) the Court can, 
under O. 45, R. 7, Civil P. C., read with 
R. 9 of the Privy Council Rules, enlarge 
the time for furnishing security and mak¬ 
ing the deposit beyond tlie period pres¬ 
cribed by O. 45, R. 7. R. 9 of the Privy 
Council Rules, appearing at p. 44 of the 
Rules of the High Court of Bombay, Ap¬ 
pellate Side 1929, runs as follows ; 

“ Where au appellant, having obtained a oer- 
tifioate for the admission of an appeal, fails to 
furnish the security or make the deposit required 
(or apply with due diligence to tho Court for 
an order-admitting tho appeal), tho Court may, 
on its own motion or on an application in that 
behalf made by the respondent, cancel the cor* 
tificate for the admission of the appeal, and may 
give such directions as to the costs of tho 
apL>eal, and the security entered into by the 
appellant as the Court shall think fit, or make 
such further or other order in tho premises, as 
in the opinion of tho Court, the justice of tho 
case requires.’* 

The reason underlying the decision of 
the Full Bench in Nilkanth Balioant v. 
Vidya Narsmha Bharati (2) authorizes a 
change in the form of the security if the 
justice of the case requires when the ap¬ 
pellant having obtained the certificate 
for tho admission of an appeal fails to 
furnish the security required. The pro¬ 
viso to R. 7, O. 45, lays down that the 
Court at the time of granting the certi¬ 
ficate may, after hearing any opposite 
party who appears, order on the ground 
of special hardship that some other form 
of security may be furnished. R. 9 how¬ 
ever of the Rules prescribed by the Privy 
Council lays down that if the appellant, 
having obtained a certificate, fails to 
furnish the security required, the Court 
can make such further or other order as 
the justice of the case requires. The 

^Uy A. I.rT "1920'Mad. 449=86 I.C. ”^1=13 
Mad. 539. 

(•>) A.I.R. 1927 Bom. "217=101 l.C. 5o5=51 
Born. l-SO (F. Fl). 


words "such further and other order” are 
wide enough to cover an order changing 
the form of tho security. Under S. 112, 
Civil P. C., the rule prescribed by tha. 
Privy Council prevails notwithstanding 
tho proviso to R. 7, O. 45. "We think 
therefore that this Court has jurisdiction 
not only to extend the time for making 
the deposit and for furnishing the secu¬ 
rity but also to change the form of the 
security. 

The next question is whether it is 
proper, under the circumstances of the 
present case, to pass an order changing 
the form of the security. The affidavit 
on behalf of the applicant shows that he 
is prepared to pay Rs. 2,000 as deposit 
for tho amount required to defray the 
exponses of translating, transcribing in¬ 
dexing and transmitting to His Majesty 
in Council a correct copy of the whole 
record under Cl. (b), R. 7. V/e order the 
applicant to make tho deposit todry. 
With regard to tho change in the form 
of the security it is stated on behalf of 
the minor applicant that ho is handi¬ 
capped as the opponents attached all tho 
property of his natural father and guar¬ 
dian with a view to make it inipossibla 
for him to prosecute his appeal. On 
behalf of tho opponent an affidavit has 
boeu filed to tho effect that the property 
of tho natural guardian had already been 
attached in execution of a decree of 
Mr. Sorabji Jamshedji Billimoria, advo¬ 
cate. We think however that there are 
sufficient grounds in the present case to 
pass an order changing the form of the 
security in the interests of justice. It is 
urged however on behalf of the opponent 
that the security ofiforod on behalf of tho 
applicant in tho shape of a mortgage by 
one Ningangowda would not be a suffici¬ 
ent security for Rs. 4,000 on account cf 
the costs of the respondent. The appli¬ 
cant in his affidavit states that the pro¬ 
perty belonging to Ningangowda and pro¬ 
posed to be mortgaged in favour of the 
Registrar of this Court is worth Rupees 
20,000 and is only encumbered to the 
extent of Rs. 2,000 or Rs. 3,000. On 
behalf of the opponent an affidavit has 
been filed stating that the value of the 
property is loss than Rs, 20,000, but the 
exact value of the property is not stated 
in tho affidavit. An order changing the 
form of the security was passed in appeal 
No. 551 of 1922 by this Court. We 
would therefore change the form of the 
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security, and instead of cash or Govern¬ 
ment securities to the extent of Rs, ‘1,000 
tlio applicant should give a security for 
the costs of the respondent in the shape 
of a mortgage hy one Ningangowda alias 
Keinangowda of his property to the extent 
of }\s. 4,000 in favour of the Registrar of 
tiiis Court. The Registrar should get 
liiniself satisfied that the security is 
siifficient to safeguard the interests of the 
I’ospondent and should also see to the 
j)roper execution of the mortgage. In 
addition to the mortgage to be passed by 
Ningangowda in favour of the Registrar 
of this Court, we think that it is desira¬ 
ble that the surety should also pass a 
personal bond as provided by R. Ill in 
the form proscribed at p. 46, Appendix B, 
in the Rules of the High Court of Bom¬ 
bay, Appellate Side 1929, for recovering 
the said amount of Rs. 4,000 for the costs 
of the respondents. Costs of this appli¬ 
cation will be costs in the Privy Council 
appeal. The Registrar should see to the 
proper execution of the mortgage bond 
and also the personal bond witnin one 
month from this day. 

Broomfield. J. —I agree. The Full 
Bench rulii.g in NilkantlL Balicant v. 
Vi(h/a Narsinha BJiarati (2) is a clear 
autliority for the proposition that this 
Court has power to extend the time for 
tlio furnisliing of security whether or no 
time can be extended under R. 7, 0. 45. 
The Court possesses this power by reason 
of R, 9 of the Privy Council Rules. R. 9 
empowers the Court to make such fur¬ 
ther or other order in the premises as, in 
the opinion of the Court, the justice of 
the case requires. There is no reason 
why such further or other order should 
bo confined to an order for extension of 
time. It is open to the Court to change 
tlio form of the security if the justice of 
the case so requires oven though that 
cannot be done under the provisions of 
O. 45, R. 7. In my opinion this Court 
should he cautious in a matter of this 
kind and indeed should bo reluctant to 
change the form of security except for 
good cause, because neither the form of 
personal bond provided by R. Ill of the 
Appellate Side Rules nor oven a mort¬ 
gage bond can be in all respects as effec¬ 
tive as the deposit of cash or Govern¬ 
ment securities. But I am satisfied that 
this IS a case of special hardship ; the 
appellant is a minor and the property of 
Ins guardian is under attachment, so that 


it is impossible for him to furnish the 
security in the form of cash or Govern¬ 
ment securities. I therefore agree with 
the order proposod by my learned brother. 

V.B./r.k. Ilule made aOsohitc. 
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Patkar and Baker, JJ. 

Amritlal Vadilal —Appellant. 

V. 

Kantilal Lalbhai —Respondent. 

Letters Patent Appeal No. 3 of 1930, 
Decided on 9th September 1930, against 
decision of Murphy, J., in Second Appeal 
No. 283 of 1928. 

(a) Civil P.C. (1908), Ss.SO and 52-Decree 
for injunction does not run with land and 
cannot be enforced in absence of statutory 
provision against surviving member of joint 
family or against purchaser from judgment- 
debtor but can be enforced against legal re¬ 
presentatives joined under S. 50 and so also 
against transferees from original judgment- 
debtor under T. P. Act, S. 52. 

Tho decree for injunction does not run with 
the land and in tho absence of any statutory 
provision, such a decree cannot bo enforced 
against the surviving members of a joint family 
or against a purchaser from a judgmoni-debtor. 
But whore the sons of the judgment-debtor are 
brought on record ns his leg\l representatives 
undor S. 50 the decree can bo executed against 
them and so also against tho transferees from 
tho legal representatives, under S. 52, T. P. .Vet. 
On the same principle viz., that they arc bound 
by tho result of the execution proceedings under 
S. 52, T. P. Act, tho transferees from the origi¬ 
nal judgment-debtor during the pendency of 
execution proceedings against him, can bo hold 
to bo similarly bound and aro liable to bo pro¬ 
ceeded against in execution : 26 Bom. 140; 32 
Bom. 181; 36 Bom. 283; 42 Bom. 504; 1 Bom. L. 
n. 85J; 26 Bom. 283; A. I. B. 1927 Rom. 93 and 
37 Bom. 427, Ref. [P 282 C 1 ; P 283 C 1] 

(b) Civil P. C. (1908), S. 99 — Appellate 
Court can vary decree on grounds subse¬ 
quently arising, 

Patkar^ J. — A Court of appeal can vary a 
decree under appeal, not only for error, but 
also on grounds which have come into existence 
since it was passed : 25 Bom. 606; 6 Rom. 113 
and 44 Cal. 47, Ref. [P 282 0 1] 

G. N. Tliakor with I. K. Thakot —for 
Appellant. 

M. P. Amin with U, L. Shah —for 
Respondent. 

Patkar, J.—This appeal arises out of 
the proceedings in execution of the decree 
in Suit No. 158 of 1910 of the Suboi'di- 
nato Judge of Ahmedabad. The facts in¬ 
volved in this case are somewhat pecu¬ 
liar. A certain house was partitioned 
between tho plaintiff and bis co-owner 
one Mayabhai. The superstructure was 
allotted to the plaintiff and tho ground- 
floor was allotted to Mayabhai in tho 
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year 1857. The building was burnt 
down in 1833. In 1897 Mayabhai sold 
his interest in the property to one Vadi- 
lal, the father of the appellant. In 1910 
the plaintiff proposed to reconstruct the 
building and was prevented from doing 
so by Vadilal. He then filed Suit No. 158 
of lylO and obtained a decree establish¬ 
ing his right to build and directing the 
judgment-debtor to make a foundation 
on the eastern boundary of the land and 
perpetually restraining him from build¬ 
ing higher than nine feet over the surface 
line of the cellar any superstructure, and 
restraining the judgment-debtor from 
■offering any obstruction by himself or 
others to the plaintiff’s performance of 
■ any acts necessary for building the upper 
storeys. 

In execution of this decree the plaintiff 
was obstructed by Vadilal. The matter 
came to the High Court in Second Appeal 
No. 368 of 1925, The High Court held 
that the execution so far as the manda¬ 
tory injunction was concerned was be¬ 
yond time, but gave a declaration that 
the plaintiff decree-holder should make a 
foundation on the eastern limit at his 
own expense and the judgment-debtor 
should not obstruct this being done, and 
the remaining operative part of the decree 
could be enforced in execution. When 
the plaintiff again resumed his building, 
he was opposed by the two sons of Vadi¬ 
lal, Amratlal and Chinubhai, on the 
ground that on 14th September 1926, in 

a partition between them and their 
father Vadilal, the ground-floor in ques¬ 
tion had come to their share, and that 
not being parties to the decree they were 

not bound by the injunction contained 
therein. 

The learned Subordinate Judge on 8th 
■July 1927, by his order, Ex, 62, directed 
the decree-holder’s pleader to decide 
whether it was necessary to bring Amrat¬ 
lal and Chinubhai, the sons of Vadilal, 
■on the record as parties to the execution 
proceedings. On l4th July the plaintiff 
made an application that Amratlal and 
Chinubhai, the sons of the judgment- 
debtor Vadilal and claiming under him, 
■be made parties to the execution pro¬ 
ceedings and the commissioner be asked 
to proceed with execution of the decree. 

The learned Subordinate Judge held, 
ffelying on the decisions in the cases of 
Dahyabhai v. Bapalal (l) and Jamsetn 
7l) [1901] 26Eom7 u0=3 Bom. L. R. 564. 


Manelcji v. Hari Dayal (2), that the in¬ 
junction did not run with the land and 
that the decree was not bindin. on the 
judgment-debtor’s sons, and -VK-ree- 
holder could not be permitted to , ; 
against them in execution, and . j 

rejected the application to Jem tin. 
parties to the execution under C». ::2, 
E. 10. 


On appeal, the learned Assistant Judge 
held that 0. 22, R. 10 did not apply, and 
that the decree could not be enforced 
against the sons of Vadilal. 

On second, appeal, Murphy, J., held 
that the effect of the decree was to give 
the plaintiff joint possession to be en¬ 
joyed in the manner specified in the 
decree and the case really was that of 
personshaving a derivative title, or pos¬ 
sibly an original one, as members of a 
joint family with their father, who ob¬ 
jected to possession being given, and 
therefore reversed the lower Court’s 
order and directed the application for 
execution to be restored to the file and 
proceeded with according to law, and as 
the point involved was a difficult point 
of law, granted a certificate under the 
Letters Patent. 

It is urged on behalf of the appellant 
that the injunction does not; run with the 
land and reliance has been placed on the 
decision in the case of Dahyabhai v. 
Bapalal (l), Janisetji Manekji y, Hari 
Dayal (2), Bhaishanker Nanahhai v. 
Morarji Keshavji & Co. (3) and Chunilal 
Harilal v. Bai Mani (4), and therefore 
execution could nob proceed against the 
sons of Vadilal who obtained the pro¬ 
perty on partition in the year 1926. 
Further, it is urged that the application 
to join the two sons of Vadilal under 
0. 22, R. 10, in execution proceedings 
was nob justified, and that the second 
appeal would not lie from the orders 
rejecting the application to join them as 
parties. 

In Dahyabhai v. Bapalal (1), wliere 
the plaintiff obtained a decree restrain¬ 
ing the defendant in the user of his land 
and applied for execution but the land 
was sold in execution of another decree 
against the defendant and the purchaser 
obtained possession, and the plaintiff 
applied that the purchaser should bo 
made a party to the execution proceed- 


^^ • J 






(3) [1911] 36 Bom. 283=12 I. C. 635. 

(4) [1918] 42 Bom. 504=46 I. C. 745 
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ings, it waa held that do order for execu- 
t:on could bo made on tha ground that 
the original defendant liad lost his in¬ 
terest in the land on account of the 
luction-salo, and execution could not 
(proceed against the purchaser on the 
ground that the injunction did not run 
with tho land. To tho same etTect is the 
decision in tho case of Vithal v, Sakha- 
ram (5). In Jamseljt ?J27iekji v. Hari 
Dayal (2), where a person having ob- 
tainod an injunction, subsequently sold 
bis land, and the purchaser being ob¬ 
structed by t he judgment-debtor, brought 
a suit against tho judgment-debtor for an 
injunction similar to that obtained by 
his vendor, it was hold that as the in¬ 


{A]ST1LAL (Pathar, J.) 

Ambica Singh (8) it was hold that ordi¬ 
narily the decree in a suit should accord 
with the rights of the parties as they 
stand at the date of its institution ; but 
where it is shown that tha original 
relief claimed has, by reason of sub¬ 
sequent change of circumstances, become 
inappropriate or that it is necessary to 
have the decision of the Court on the 
altered circumstances in order to shorten 
litigation or to do complete justice bet¬ 
ween the parties, it is incumbent upon a 
Court of justice to take notice of events 
which have happened since the institu¬ 
tion of the suit and to mould its decree 
according to the circumsbanoes as they 
stand at the time the decree is made. 


junction did not run with the land, there 
was no har to the plaintiff’s suit. In 
Chunilal Jlarilal v Bai Mani (-1), whoro 
the plaintiff obtained a decree for injunc¬ 
tion against two mombors of a joint 
Hindu family, and after tho death of 
liie judgment-debtors applied to oxecuto 
the docroo against tho surviving co¬ 
parceners, it was held that they were not 
hound by tho decree and were not legal 
reiu'osentatives within tho moaning of 
S. no, Civil P. G. 

It would thoroforo follow from the 
|d 0 cidod cases that tho decree for injunc¬ 
tion does not run with tho land, and in 
tho absence of any statutory provision, 
such a decree cannot bo executed against 
tho surviving members of the joint 
family or against the purchaser from the 
judgment-debtor. 

I do nob agreo with tho construction 
placed on tho decree by Murphy, J., that 
tho decree gave tho plaintiff joint posses¬ 
sion to be enjoyed in tho manner specified 
in tho decree and that the executing 
Court should have put tho plaintiff in 
joint possession of tho land in question. 

Wo are however informed by tho ad- 
vocato on behalf of tho respondent-plain¬ 
tiff that Vadilal has died and an appli- 
joation has been made to bring his sons 
ou the record under S. 50, Civil P. C. 
A Court of appeal can vary a decree 
under appeal, not only for error, bub 
also on grounds which havo come into 
existence since it v/ab passed : soo 

V. Sheth Piirshotamdas (G) and 
Sakharayn Mahadev Daiige v. Ilari 
Krishna Dang^ (7). In Nuri Mian\\ 


(r)) LlSUOJ l I'.oni. h. n 
(0) [IDOIJ ‘25 Bom. G0G= 
(7) [IASI] C Bom. IIM. 


B54. 

I.. B. 2-27. 


On the death of Vaiilal the decree] 
can bo executed against the sons under 
S. 50, Civil P. C. In Sakarlal v. Bai 
Parvatihai (9), where the plaintiff ob¬ 
tained a decree restraining the judgment- 
debtor from obstructing the access of 
light and air to her windows, and during 
the execution proceedings tho judgmonfc- 
dobtor died and his son and heir was 
brought on tho record, it was hold that, 
having regard to tho provisions of S. 234. 
Civil P. C., 1382, corresponding to 

S. 50 of the present Civil P. C.. the 
injunction ordered against the deceased 
defendant might bo enforced against his 
.son as his legal representative. In 
Krishnabai v. Savlaravi (10) it was hold 
that a decree obtained against a judg¬ 
ment-debtor can on his death be enforced 
nob only against his legal representa¬ 
tives, but also against the transferees 
from those representatives who tako 
under an alienation pending the exe¬ 
cution proceedings. Tho execution of tha 
docroo for injunction was enforcoablo 
against the legal representatives under 
S. 50, corresponding to S. 234 of the old 
Civil r. C. In that case reliance was 
placed on S. 52, T. P. Act, and it was 
hold that tho transferees from the heirs 
during tho pendency of the execution 
prooeodings could bo bound by tho result 
of the execution proceedings under S. 52. 
and that tlio word “rights’ in S. 52 
would include tho right of the plaintiff 
under an injunction decree to have the 
obstruction removed under the decree. 


(?) [1910) -M C^\l. 47=84 I. 0. vm 

(9) [1901] 26 Bom. 2S8=l Bom. L. R, 14. 

(10) A, T. R. 1927 Bom. 93=100 1. 0. 539=51 
Bom. 37. 
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I After the death of Vadilal, the sons of 
I'Vadilal oan be brought on the record 
under S. 50, Civil P. G., and. according 
to the decision in Sakarlal v. Bai 
'■Parvatibai (9), the decree can be exe¬ 
cuted against all the sons of Yadilal 
^including Amritlal and Chinubhai, who 
oaused the obstruction during the pen¬ 
dency of the execution proceedings 
against Vadilal. On the authority of 
the decision in the case of Krishnabai v. 
Savlaram (10) they can be proceeded 
against in execution on the ground that 
they are bound in virtue of S. 52, T, P. 
Act, by the result in the execution pro- 
■ceedings against Vadilal. If the trans¬ 
ferees from the legal represantatives of 
jfche original judgment-debtor joined in 
jexecution proceedings under S. 50, Civil 
P. C., can be proceeded against in execu- 
jtion on the ground that they are bound 
|by the result of the execution proceed¬ 
ings under S. 52, T. P. Act, the trans¬ 
ferees from the original judgment-debtor 
jduring the pendancy of execution pro- 
'eeedings against him can bo held to be 
.similarly bound and liable to be pro¬ 
ceeded against in execution. In Ishioar 
Lingo v. Dattit Gopal (11) it was held 
that a partition during the pendency of 
the suit fell within S. 52, ;T. P. Act, for 
it was a transfer or, at any rate, a 
dealing with the property in suit, and 
that a complete right needs a person of 
incidence as well as a person of inher¬ 
ence, and no party during the conduct of 
a suit has any power, by dealing with 
the property, to change the person of 
incidence or inherence to the detriment 
of the other. 

The principle that an injunction does 
not run with the land has been deviated 
from in the case of legal representatives 
on the death of the judgment-dobtor on 
the ground of the express provision made 
by S. 50, Civil P, G„ and in the case of 
transferees in virtue of S. 52, T. P. Act. 
During the lifetime of Vadilal, the con¬ 
tingency provided by S. 50, Civil P. C., 
had not arisen as there was no devolu¬ 
tion on death. But now, on account of 
the death of Vadilal, execution can 
be ordered to be proceeded against 
the sons'of Vadilal, including Amratlal 
and Chinubhai, under S. 50, Civil P. G., 
and it is not necessary to resort to 
S. 62, T. P. Act, The now provision 
in 0. 21, E. 32, Cl. (5). Civil P. C.. 


corresponding to O. 42, E. 30, of 
English Eules, is likely to facilitate oxe- 
oution of injunction docroos against the 
legal representatives or persons other 
than the original judgment-debtor. 

We think that the proper order in the 
present appeal is to reverse the orders of 
the learned Subordinate Judge and the 
learned Assistant Judge, and confirm the 
decree of Murphy, J., though on different 
grounds, and direct that the application 
for execution be proceeded with in ac¬ 
cordance with law, and that Amratlal 
and Chinubhai, the sons of Vadilal 
should pay the costs throughout. 

Baker, J. This case raises a point of 
law. In Suit No. 153 of 1910 filed by 
the respondent against the father of the 
appellant there was a decree for an in¬ 
junction restraining the defendant from 
doing certain things and ordering him to 
do certain things on 17th August 1912. 
There was no execution of that decree 
till 1923 when a darkhast was filed. 
The matter came up to the High Court, 
which partly confirmed the docroe in 
S.A. 368 of 1925,decided on 21st January 
1927. Tho original judgment-debtor 
Vadilal had four sons, of whom 
Amratlal is tho present defendant. It is 
alleged he was living separate from his 
father and doing separate ^ business 
though the parties wore joint in estate. 
On 24th September 1926, a partition,- 
Ex. 60, took place between tho father 
and the sons in which the property in 
dispute in tho above-mentioned suit fell 

to the share of Amratlal. After the 
partition execution was proceeded with 
but the appellant and his brother res¬ 
pondent 2 objected. The Court be¬ 
ing of opinion that the execution should 
not proceed unless they were parties, 
tho respondent on 14th July 1927, ap¬ 
plied that the appellant and respon¬ 
dent 2 the two sons of Vadilal, should bo 
made parties in execution proceedings 
and an order passed against them in 
those proceedings. The first Court 
rejected the application and that was 
confirmed on appeal. On second appeal 
to this Court Murphy, J., reversed the 
lower Court's order, and directed that 
the application for execution should bo 
restored to file and proceeded with ac¬ 
cording to law. Tho present is an ap¬ 
peal under the Letters Patent against 
that decision. He treated the effect cf 
the decree as one to give the plaintiff 


(11) [1913] 37 Bom. 427=19 I. 0. 885. 
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joint possession to be enjoyed in the 
manner specified in the decree, and that 
the case was that of persons having a 
derivative title, or possibly an original 
one, as merabors of a joint family with 
their father who are objecting to posses¬ 
sion being given. The present appellant 
was nob a i)arfcy to the darkhast. It is 
contended 'that if the application is 
treated as one for adding parties, then 
no second appeal would lie, and it is also 
tlie law that aii injunction does nob run 
with the land, and therefore the injunc¬ 
tion cannot be enforced against the 
transferees from tlie judgment-debtor. 
No order could be passed against the 
present opponents, who were not parties 
to the darkhast; and there was no appeal 
against the order refusing to add them 
as parties. It .is further contended on the 
authority of Dahyabhai v. Bapalal (1), 

V. Hari Dayal (2) and Manekji 
Bhaishanhar Nanabhai v. Morarji 
Keshavji Sc Co, (3) that an injunction does 
nob run with the land as shown by 
Jamsetji Manekji v. Hari Dayal (2) and 
so cannot be enforced against tlie sons. 
It appears however that the father, the 
original judgment-debtor against whom 
the injunction was obtained, is dead. 
And on the authority of Sakratlal v. 
Bai Barvatibai (9) which is also a case 
of an injunction, it was held that having 
regard to the provisions of S. 234, Civil 
P. C., 1882, the injunction ordered 

against the deceased defendant might bo 
enforced against his son as his legal re¬ 
presentative, and the case of Dahyabhai 
V. Bapalal (1) was distinguished. Dahya- 
hhai V. Bapalal (1) was a case of an ap- 
alication to enforce an injunction against 
a purchaser of land, and to such a case 
there is no statutory provision. It is 
otherwise, however where there is 
devolution on death, for which an ex¬ 
press provision is made by S. 234, Civil 
P. C., which is now S. 60. There is 
moreover another decision in Krishnabai 
V. Savlaram (lO), in which it was held 
that the decree passel against the judg¬ 
ment-debtor can on his death be enforced 
not only against his legal representa¬ 
tives but also against the transferee 
iiom those^ representatives who take 
under the alienation pending the exocu- 
tion proceedings. That case was expressly 
decided on S. 52. T. P. Act. 

fiiat also was a case in whioh the 
relief was granted by way of injunobion 
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restraining the defendant from causing 
any such act as would atfecb the plain- 
titf’s roof, gable, wall etc., and the plain- 
titf’s ownership and easement right in 
connexion therewith. The injunction in, 
the present case is based on the some¬ 
what peculiar circumstance that the 
ground-lloor of the house in dispute be¬ 
longed to the deceased Vadilal, and the 
first floor belonged to the predecessor-in- 
title of ’the plaintiff, It is not at pre¬ 
sent in existence, bub it is sought to re-: 
build it and the sons of Vadilal are ob-| 
structing. On the authority of thesel 
two cases, I think that the injunction! 
can be enforced against the sons of Yadi-I 
lal after they are brought on the record. 

B.V./k.k. Decree reversed, 
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Madgavkar, J. 

Sahoo Bala Jambhalee —Applicant. 

V 

Narayanshasiri Janardanshastri Ma* 
rathe —Opponent. 

Civil Revn. Appln. No. 214 of 1930 
Decided on 6bh November 1930, against 
decision of Dist. Judge, Sahara, in Revn. 
Appln. No. 64 of 1929. 

(aj Civil P. C. (1908). S. 115—High Court 
does not interfere in cases under Oekhan 
Agriculturists' Relief Act (1879). S. 53. 

Under S. 115, Civil P. C., High Court is reluc¬ 
tant to iuterforo iu cases under the Dekkau 
.\gricuUurisls’ Relief Act, where the revisioual 
powers of the District Judge salhco: 19 Bom, 
236. Foil, [P 2S6 C 1] 

(b) Dekkan Agriculturists Relief Act 
(1879), S. 2— ’‘Ordinarily" means regularly 
and habitually. 

The word “ordinarily” iu S. 2 me.ms regularly 

and habituallv not casuallv whether it be for 

% 

a larger or smaller portion of the dav: 37 Bom, 
398, lifl. on. ‘CP235 0 2] 

(c) Dekkan Agriculturists" Relief Act 
(1879), S. 2 (1) — Agriculturist woman sup¬ 
plementing work by sale of milk—Income 
from milk exceeding that from her labour 
on her fields—Woman is “agriculturist." 

Where an agriculturist woiuvu, who has lands 
of her own and who ordinarily engages herself 
iu agricultural labour finds that labour does 
not occupy the whole of her day and sup- 
plemeuts it usefully by i no sale of milk, even 
if the income from sale of milk exceeds her in¬ 
come from her own lands or what she might or 
might not obtain by her personal lal)Our, she 
falls within the definition of agriculturist 
under S. 2 (1); 37 Ro7H. 893, Ref. [P 2S5 C 3} 

K. H. Eclkar —for Applicant. 

G, D. Chitale--ior Opponent. 
Judgment. —The, plaintiff’s suit 

under the Dokhan Agriculturists’ Relief 
Act was dismissed in both the lower 
Courts whioh held that she was not an 


Sahoo v. Nar.vyanshastri (Madgavkar, J.) 
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agriculturist within the meaning of S. 2, 
Dekhan Agriculturists’ Belief Act. She 
applies in revision. 

The facts as found by both the lower 
Courts are that the plaintiff is a Maratha 
woman and that she was left a widow at 
an early age and returned to her parents’ 
house and assisted in the cultivation of 
her brother’s lands, which are situated 
close to the town of Satara. She 'has 
also been in the habit, for many years 
past, of taking her own milk along with 
that purchased from others, for selling it 
at a profit in the town. From the pro¬ 
fits of the sale of milk she had purchased 
and on the date of the institution of the 
suit, was in possession of some small 
lands of her own. The profit from these 
lands is however less than her profit 
from the sale of milk. It also appears 
not only from her own evidence but also 
from that of the defendant-opponent that 
on her return to her village she assists 
her brothers in the cultivation of their 
lands in the afternoon, and also takes 
some part personally in the cultivation 
of her own lands, even though her own 
part may be confined to work more 
suitable to a woman such as weeding. On 
these facts both the Courts held, firstly, 
that her agricultural income was less 
than the income derived from the sale 
of milk and secondly, that her personal 
labour in her own field or in those of 
her brothers did not suffice to cause her 

ordinarily’* to engage personally in 
agricultural labour. 

On^the question of jurisdiction under 
S. llo, Civil P. C., this Court is reluctant 
to interfere in cases under the Dekhan 
Agriculturists’ Belief Act, where the 
revisional powers of the District Judge 
suffice: Guruhasaya v. Chanmalappa (1). 
On the other hand, it is argued for the 
petitioner that the case now in question 
is one which repeatedly occurs in differ¬ 
ent parts of the Presidency and an 
authoritative decision is therefore a 
matter of some importance. As this ap- 
plication has been admitted, it must, I 
think, be disposed of on the merits. 

On the merits the finding on the first 
point in regard to the income cannot be 
challenged. The second point is how¬ 
ever more doubtful. If, by the word 
“ordinarily” is meant solely or in the 
main so that her livelihood is derived 
from her engagement in agricultural 

(1) [1894] 19 Bom. 286, 


labour, the conclusion of the lower 
Courts would be correct. But, as pointed 
out by this Court in Bhika v. Baichand 
(2), the meaning of “ordinarily” cannot 
thus be limited. It only means regularly 
and habitually, not casually, whether it 
be for a larger or a smaller portion of 
the day. The facts in the present case 
as found by the lower Coerts, indicate 
the daily life of the plaintiff. She ob¬ 
tains milk from her own animals and 
those of others early in the morning and 
goes to Satara to sell it, not in a shop 
or a place other own but by the road¬ 
side or to ordinary customers, and having 
disposed of it returns at an hour which 
necessarily cannot be fixed, as it would 
depend on how quickly she sells off her 
milk. On her return she supervises and 
regularly engages personally in agricul¬ 
tural labour, whether weeding or other, 
either in her own fields or in those of 
her brothers. Even if the number of 
hours she thus engages personally in 
agricultural labour varies and may 
sometimes be small, it is impossible tc 
deny that she is a person who ordinarily 
engages personally in agricultural labour 
in her own fields or in those of her 
brothers. And even if the income from 
the sale of milk exceeds her income from 
her own lands, or what she might orj: 
might not obtain by her personal labour,! 
she falls within the latter part of the 
definition of “agriculturist” under Cl, 
1, S. 2, Dekhan Agriculturists’ Belief 
Act. The case, as I have said, is not un¬ 
common. Nor is there any reason to 
suppose that when an agriculturist 
woman such as the plaintiff, who has 
lands of her own and who ordinarily 
engages herself in agricultural labour, 
finds that .labour does not occupy the 
whole of her day and supplements it use¬ 
fully by the sale of milk, that therefore 
the legislature intended that she should 
he penalized by being taken out of the 
scope of the definition of “agriculturist,” 
when but for such additional work by 
the sale of milk, she would undoubtedly 
fall within that definition. Bhilcha v. 
Baichand (2) was a case of Bharvads 
who were also sellers of milk and it has 
some analogy to this case. On the facts 
of this particular case, though the actual 
hours of personal engagement in agricul¬ 
tural labour may vary and be small she- 
ordmanly engages p ersonally in agricuL 
(2) [1912] 37 Bom. 398=18 I. 0. 380 -““ 
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tuial labour and \o thoroforo an agricul¬ 
turist. 

Tho appllcatioQ is allowed, the decrees 
of the lower Courts set aside, and tho 
suit remanded to tho trial Court for 
trial on the merits. 

TliO petitioner will obtain her costs in 
fhis Court and in tlie District Court. 
Costs in tho trial Court to be costs in the 
cause. 

wr.Jn.K. Order set o.side, 
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MADtrAVKAR, J. 

Kisauji Mohanlal Seth — Defendant 
1—Appellant. 

V. 

fjakshmi. —Plaintiff—Kospondont. 

Second Appeal No. 182 of 1928, Deci¬ 
ded on 20th December 1930, against 
decision of Dist. Judge, Broach and 
Panch Mahals in Appeal No. 21 of 1928. 

(a) Provincial Srnall Cause Courts Act 
(1887), Cl. 38— Suit for arrears of mainten¬ 
ance is not co^^nizablc by Small Cause Court 

—Civil P. c. (n08). S. 102 . 

A suit for acrearc of maintonmec due under 
n bond or agr’oinent is not coj!nizab!o by a 
Court of Small Causes under Cl. and oon- 
Forjncnily, oven though tho claim bo below 
Its. 500, an apneal lies: /. R, 1021 7>om. 

‘20 20 and 40 .4//. .'*2, ^ [P 2.ho G -J i 

(b) Hindu Law—Widow—Maintenance— 
Unebastity disqualifies even arrears of claim 
under agreement. 

Under Itiu lu law unclnsfity disontitlo^ a 
widow from iv^'overinp maintoninco, »nd this 
is so even wIkto such mi inien mco has boon 
romiiuiU'd bv an agreoinent aid s'lO oltims the 
arrears under tin; agreement; 7 Rom. 81; 0 Jhm. 
108; 17 M-id. b )2; 15 .1//. 882; 17 Ca.b 071 and 10 
Mad. 0, lift, on; :M Rom. 278; 89 Mai. 058 and 
‘20 All. 321; Dist [P 287 0 1, 2J 

G. N. Thakor, (J. L. Shah and J/. L. 
Sheth —[or Appellant. 

A. A, Alarkar for ill. JL Mehta —for 
Respondent. 

Judgment, — Defondants-appol hints 
1, and 2 are tho father-in-law and 
tho brother-in-law of tho plaintiff-res¬ 
pondent Bai [jaxini, widow of Chhagan- 
lal, tho docoasod son of dofondant-appel- 

lant 1 Kisanji. On 18th March 1922 tlio 
roapondont on tho ono hand passed a 
reloaso in favour of the appoUants in 
respect of “ all sorts of rights, viz. food, 
clothing oto., daring hor life for a snm 
of Rg. 600, Rs. 200 payable imniodiatol 5 \ 
and Rg. 300 .in annual instalmonts on 
various dates, tho last being 19th April 
1921. Defondant 2 passed a promissory 
note in hor favour for Rs. 300. In 1923 
tho respondent lilod a suit No. 148 of 


1928 for one instalraont. Tho appellants 
objected on tho allegation that she was 
unchaste but offered a special oath, 
which the respondent took. Tho res¬ 
pondent filed tho present suit on 9th 
December 1927, in respect of the last 
instalment of Rs. 100. The appellants 
raised two objections, the first of limita¬ 
tion and tho second of unchastity. The 
trial Court framed no issue on tho first 
point; and on tho second, held on issue 3, 
taken up as a preliminary issue, that tho 
alleged bad conduct of the plaintiff did 
not debar hor from recovering the am¬ 
ount under tho agreement. .■\ft 0 r decid¬ 
ing this preliminary issue, it raised two 
other preliminary issues as to whether 
tho appellants' contentions wore not res- 
judicatiL by reason of tho decision in the 
provioug suit No. 148 of 1923, and who- 
thor they woro not ostopped from raising 
the contentions by roison of tho said 
docision, answorod both those in favour 
of tho respondent and decreed tho claim. 
The defendants’ appeal to tho District 
Court failed on the ground that the com¬ 
promise for tho payment of Rs. 600 con¬ 
tained no condition in regard to con- 
tinuod chastity. Tho defendants appeal. 

A preliminary objection is taken for 
tho respondent that this suit is a suit of 
a small causo natnro below Rs. 600 and 
thoroforo no apneal lios undor 8. 102, 

Civil W C. Undor Cl. 38, Soh.^^ 2 
Ih-ovincial Small Causo Courts Aot ‘ a 
suit relating to maintenance ’’ is ox- 
copted. Tho Urosidency Small Cause 
Courts Act contains no such exception 
and thoroforo such a suit migiit bo cog¬ 
nizable in the )irosidoncy towns by a 
Court of Small Causos; Era:- ^haw y, 
Diiihai (l). It has howovor boou bold in 
Saviinaiha .-Ir/j/an v. Mang-'ilaiJiarntnal 

(2) , Munir-vd din v. Sajuir-un-nissa Bibi 

(3) , and Bhagvantrao v. G(U:(a/rj9 (4)., 

4 I 

that a suit for arrears of maintenance j 
duo undor a bond or agrooment is not: 
cognizablo by a Provincial Court ofj 
Small Causes under Cl. 38, 8ch. 2,1 
Act 9 of 1887. Following those decisions, 
tho preliminary objection must bo dis- 
allowod, the words “ relating to inain- 
tonanco ” boing wffdor than " a suit for 
niaintonanco. ” 

(1) A. 1. H. 1921 Bom. 399=59 I. C. 1&9=: 

45 Bom. 318. 

2) [1890] 20 Mad. 29. 

3J [1917J 40 All. 52=42 1. 0.902. 

(4) [1S91] 10 Bom. 207. 
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Oq tho morits, It is to be regretted, 
that all the neoossary issues were not 
{racoed in the first instance and all the 
preliminarj' issues wore not tried 
together rather than in the slipshod 
manner in which the trial in the 
Subordinate Judge's Court has actually 
been conducted. On the question of 
estoppel and ros judicata,’it is difficult to 
see, how any allegation of unchastity in 
1923 withdrawn on special oath and 
therefore decided in favour of the plain¬ 
tiff can estop or act as res judicata 
against a contention that she was un¬ 
chaste after that data when the present 
instalment fell duo. The view of the 
trial Court that the defendants-appel- 
lants are estopped or that the finding 
and the judgment in the former suit No. 
118 of 1923 are res judicata is wrong. 

On issue 3 below it is argued for the 
appellants, that both the lower Courts 
were wrong in assuming that unchastity 
could not have debarred maintenance. 
It is contended for the respondent that 
this is nob a suit for maintenance but a 
suit on a promissory note and the deed 
of release, Ex. 3S, for an amount which 
was promised and not for ma-intenance 
alone. bub also for other rights as in 
Bhup Singh v. Lacliman Knnwar (5). 
These other rights, apart from the vague 
recital: 

all sorts o£ rights, viz., food and ramicnt 
etc., are not recited in the release Ek. 36, and 
except residence and maintenance, the respon¬ 
dent daughter-in-law did not appear to have 
bad any rights at tho date of the document. ” 

lo Bhup Singh v. LuGhman Kunzoar 
(5) it has been expressly pointed out at 
p.^ 325: 

lo was not merely an agreement whereby 

maintenance was provided for her, but was 
something more. It was the consideration for 
the compromise of a claim, whether rightly or 
wrongly preferred by her ... . The mlo of 
Hindu law under which .a widow’s claim to 
maintenance becomes forfeited upon unchastitv 
has DO application to this case. ” 

The present case is however different. 
Her right now in question is a right to 
maintenance and possibly residence 
which she has commuted. Tho release 
13 passed m favour of both the appel¬ 
lants. The promissory note, it is to be 
observed, 13 signed by appellant 2 
alone. It has been held by this Court 
in Valu V. Gaziga ( 6 ) and Vishnu Skam^ 

Pftog V. Manjdmma (7) that the unnhaQ- 

(5) Ll90iJ 26 All. 32i. - 

6) [1882] 7 Bom. 84. 

(7) [1884J 9 Bora. 108, 


tity of a widow deprives her wholly of 
her right to maintenanco, snd following 
these decisions the Madras High Court 
held in Nagumma v. Virabliadra (8) that 

the fact that there iias been an agreo- 
inent makes no difference. ” In Daulta 
K'uari v. Meghxi Tiivari (9) it has boon 
held, approving Vishnu v. Manjamvia 
and Rama Nath v. Eajonimoni Dasi (10), 
that 

“ a decree obtained b}' a Hindu widow dfclir- 
log her right to maintcnauce is liable to bo set 
asido or suspended in its operation on proof of 
Bubsenuent unchastity given by the husband’s 
relatives, either in a suit brought by them cx- 
jvressly for the purpose mf setting 'asido tho 
decree, or in answer to the widow’s suit to en¬ 
force her right. Upon proof of each subsequent 
unchastity tho widow is entitled to no main- 
tonanco whatever. ” 

In Kandasavii Pillai v. Murugammal 
( 11 ) a decree of maintenance was set aside 
on the ground of the wife’s adultery. 
The decision of Chanclavarkar, J, in 
Parami v. Mahadevi (12) is of no assist¬ 
ance to the respondent, as it only deci¬ 
ded that a bequest by the will of her 
husband could not be set aside on the 
ground of unchastity. The subsequent 
observations of tho learned Judge in 
regard to the right to maintennace of an 
unchaste wife were obiter dicta not 
necessary for tho decision of that case. 
They have no application to the case of a 
widow such as the respondent, and it is 
not necessary for me therefore to signify 
acceptance or dissent from their genera- 
ality. 1 am unable to accept the conten¬ 
tion for the respondent that this case is 
on a par with Sathyabhama y. Keshava- 
charya (l3). In that case it was held 
that where, in a suit by a Hindu widow 
against her deceased husband’s brother 
for maintenance at the rata fixed bv 
agreatnent, it was found that the pLiintiff 
had since lived an immoral life but re¬ 
formed her ways at the time of the suit 
she lost her right to the rate fixed in the 
deed but was entitled to a starving al¬ 
lowance. The respondent does not 
ad.nit unchastity or set up subsequent 
reformation. That question therefore 
does not arise. On the authorities as 
they stand therefore the view of thni 

lower Courts that the unchastity of th! 
respondent, even if .1 

(9) [1393] 15 All. 3S2=f 189=11 4 w 

(10) [1890] 17 Cal. G74 

(11) [1895] 19 Slad. 6. 

(12) [1909] 34 Bom. 278=5 I n qaa 

(13) L1015J 39 ^lad. 65349 I b 397 
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debar her from recovering is not, in my 
opinion, correct. It is argued on her 
behalf that this view however applicable 
to periodical payments for maintenance, 
penalizes the widow who has commuted 
her right for a lump sum. If I may say 
so with all respect to the observations of 
Chandavarkar, J., the value placed by 
Hindu legislators upon the chastity of a 
widow, at least in the cases where a re¬ 
marriage is not permitted {and a fortiori 
of a wife), is so high that a Court, admin¬ 
istering Hindu law. should not, in my 
opinion, be deterred ’by such considera¬ 
tions or such nice distinctions from 
depriving her of the amount, if unchas¬ 
tity is really proved. 

In the result therefore I am of opinion, 
that the finding on issue 3 of the lower 
Court is wrong. 

As the suit has been decided on pre¬ 
liminary issues, the appeal must be al¬ 
lowed, the decree of the lower Courts set 
aside, and the suit remanded for trial on 
the merits after the framing of the pro¬ 
per issues and recording evidence. These 
issues will include the issue of limita¬ 
tion, and the Court will also consider 
the fact that the promissory note is 
not signed by defendant-appellant 1, 
though on the merits on this point as on 
others, I desire to express no opinion. 

The appellants having succeeded on 
issue 3 in the trial Court will got 
their costs in this Court and in the Dis¬ 
trict Court. Costs in the trial Court 

will be costs in the cause. 

v.B./r.K. Gase rc?nanded. 
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Patkar and Broomfield, JJ. 

Maniti Babaji Vadeka} —Defendant— 

Appellant. 

V. 

Ramchandra BalvatU Pimekar —Plain¬ 
tiff —Respondent. 

First Appeal No. 50 of 1926, Decided 
on 24th September 1930, against deci¬ 
sion of Joint First Class Sub-Judge, 
Poona, in Civil Suit No. 1396 of 1924. 

(a) Civil P. C; (1908), O. 21, Rt. 63,46, 
58 and 60—No adverse order under 0.21, 
R. 63, made against debtor—It is not neces¬ 
sary for him to bring a suit within one year. 

B purchased a hDUso from M for a certain 
9um of money, kept Hs. 9,900 out of the consi¬ 
deration as deposit ponding the dolivory of pos¬ 
session of the house which was in possession 
of a third party. A obtained a money deoreo 
against M and got the house attached in execu¬ 
tion of the decree. The attachment was raised 


on objection by B. But on an application by 
A the sum of Rs. 0,900 in the hands of B was 
attached under O. 21, R. 46. B again applied 
to raise the attachment contending that tho 
deposit was payable only if he got possession of 
the house and the condition was not fulfilled 
and asked the Court to hold an auction or ap¬ 
point a receiver. The Court remarking that the 
application need not bo proceeded with, ordered 
the debt to be sold at Court sale and it was pur¬ 
chased by J. sued B to recover possession of 
the amount. B contended that he was DO(t liable 
to pay inasmuch as ho did not get possession of 
tho house. 

Held : that it was doubtful in tho circum¬ 
stances whether any debt was duo from B : 27 

Cal. 38. Foil. CP 290 C 1] 

Held further : that assuming in the case 
that there was a debt and that tho procedure 
laid down by O. 21, Rr. 58 to G3 could bo allowed 
even when the debtor denied the existence of 
the debt, there was no order adverse to B under 
O. 21, R. G3 (his .application not having been 
proceeded with) and it was not necessary for B 
to bring a suit within one year from tho date of 
tho order. B was also not barred from raising 
tho same defeuco in subsequent proceedings : 

A. I. n. 1927 Bom. 234 ; A. I. R. 1923 Mad. 295, 
Foil,] 41 .Vad. 985 {F.B.)\ 45 Cal. 785 ; A. I. R, 

1924 Had. Ill and .4. I. R. 1923 All. 435, Dist. 

fp •■)Qn C 1 01 

(b) Civil P. C. (1908), O. 41.“ R. 33— 
Powers of Court under O. 41, R. 33, are very 
wide—Court may not pass order which 
would ordinarily follow as result of conclu¬ 
sion of issues, if such order would be futile, 

Tho powers given to the Court by R. 33, 0. 41, 
to pass any decree or to make any order which 
ought to have been passed or made and to p.\s3 
or make such further or other deoreo or order 
as tho case may require are very wide and 
justify the Court in refraining from passing an 
order which would ordinarily follow as a result 
of tho conclusions on the issues, if in view of 
subsequent events the order would bo inequit¬ 
able or futile, a more waste of time and money, 
and in fact an abuse of tho process of the Coxut; 

A. I. R. 1930 Bom. 554 and G Bom. 113, Ref. 

[P 994 G 2 

W. B. Pradhaii and A. A. Adarkar 
for Appellant. 

G. N. Thakor and F. D. Liynayo for 
Roapondent. 

Patkar, J.-This xvas a suit brought 
by the plaintiff to recover the sum of 
Rs. 9,900 alleged to have been deposited 
with the defendant by one Meghagir and 
for a declaration that the settlement 
dated 7th April 1921 passed by Meghagir 
in favour of Anusuya and TJmedmal waa 
void as against the plaintiff. 

Tho plaintiff Punekar obtained a deor ea 
against Meghagir in Suit No. 325 of 19 21 
for Rs. 5,620-3.0 and filed darkhast 
(Ex. 26) No. 757 of 1921 on 6th July 1921. 

The defendant Wadekar made an ap pli¬ 
cation No. 293 of 1921 (Ex. 24). on 4fcb 
October 1921, to raise tho attach menj; 
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against tbe house attached on the ground 
that be had become the purchaser, and 
on 7th January 1922, the attachment 
vjQ,Q raised on the ground that the pro¬ 
perty did not belong to Meghagir, the 
judgment-debtor, and the darkhast No. 757 
of 1921, was disposed of on 30th Janu¬ 
ary 1922. 

Punekar thereupon filed a second dar¬ 
khast No. 197 of 1922, for attachment of 
Rs. 9.900 on 4th February 1922 (Ek. 23), 
and it appears that the amount in pos¬ 
session of Wadekar was attached under 
O. 21, R. 46, Civil P. G. Wadekar then 
made an application No. 187 of 1922 
(Bx. 21), on 26th June 1922, to have the 
attachment raised on the ground that the 
amount kept in deposit was to bo paid 
on condition that he got possession of 
the house and the condition was not ful¬ 
filled. On 11th November 1922 a pur- 
shis was given by Wadekar as follows : 

“ With respect to the amoimt of deposit men¬ 
tioned in the application the Court should in 
the matter of the execution of the darkhast 
either canse auction to be held or should ap¬ 
point a receiver and this application should 
be disposed of. ** 


The learned Judge thereupon passed 
the following order ; 

“In view of the purshis (Ex. 15, which is 
Ex. 22 in the present case) this application need 
not be proceeded with. ” 


The learned Judge ordered the debt t 
be sold, and, with the permission of th 
Court, Punekar purchased the right t 
recover the debt on 5th February 192 
for Rs. 6,209-10-3. 

After the auction-purchase the plainti: 
Punekar sent a notice demanding th 
amount of the deposit, and on the d€ 
fendant’s refusal to pay, on 15th Janu 

ary 1924, brought the present suit o 
16th October 1924. 


The defendant in the written state¬ 
ment contended that Megbagir did not 
sell the house to the defendant, that the 
suit was not maintainable, that though 
Anusuya and Umedmal in whose favour 
Meghagir passed a settlement deed had 
sold the house to the defendant, one 
Ohimangir was in possession of the house 
and as the defendant did not get posses¬ 
sion of the property he was not liable to 
pay the amount of consideration kept in 
deposit to Anusuya and Umedmal, that 
in the miscellaneous application No. 293 
of 1921, the deed of settlement and the 
sale-deed were held to be proved and 
valid. The learned Subordinate Judge 
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held that the defendant’s contentions 
were barred by reason of the order passed 
in Miscellaneous Application No. 187 of 
1922, and did not go into the merits of 
the case, and held that, as the defendant 
did not bring a suit within one year from 
the date of the order under O. 21, R. 63, 
the order made in the execution proceed¬ 
ings was conclusive, and therefore passed 
a decree in favour of the plaintiff for 
Rs. 9,900 with costs and interest. 

The first question is whether the order 
passed on Ex. 21, in the execution pro¬ 
ceedings in Miscellaneous Application 
No. 187 of 1922 was an order under 0. 21, 
R. 63, and whether it was an adverse 
order requiring it to be set aside in a 
subsequent suit within one year. The 
learned Subordinate Judge relied on the 
case of Taiiahalli v. Atmaram (1), and 
held that an unsuccessful garnishee can¬ 
not be allowed to plead as defence what 
he had pleaded in the execution proceed¬ 
ings except by a suit instituted within 
one year. In the case of Taijahalli v. 
Atmaravi (l) it was held, dissenting from 
the previous decision of this Court in the 
case of Harilal Amthabhai v. Abhesang 
Mem (2), that it was permissible for a 
garnishee to make an application under 
O. 21, R. 58, for raising an attachment 
of debt, and that in case of an adverse 
order against the garnishee it was neces¬ 
sary for him to bring a suit within one 
year, and that in the absence of a suit 
being so brought, it was not open to the 
garnishee to plead a defence which in an 
execution enquiry had already been un¬ 
successful. 

The debt due to the judgment-debtor 
can be attached under S, 60, Civil P. C., 
and under 0, 21. R. 46. The debt in the 
present case was not an unconditional 
debt. It was a debt which would be due 
under certain contingencies, and the im¬ 
portant contingency contemplated by the 
parties was that Wadekar should get 
possession of the Wada No. 342 in Easfce's 
Peth. According to Haridas Acharjia 
Ghowdhrg v. Baroda Kishore Acharjia 
Chowdhry (3) : 


“ The word ‘debt’ in S. 260, Civil P. C. means 
an actually existing debt, that is, a perfected 
and absolute debt, not merely a sum of mone-- 
which may or may not bocomo payable at som'e 

future time or the payment of which depends 

Srp^u.°” 

(T) [1914] 38 Bom. 631=:^ I ^ 

( 2 U 18 SO] 4 Bom. 323. 

(3) [1899] 27 Cal. 33:^4 0. W. y. 87. 


2P0 Bombay Maruti v. Ramchandra (Patkar, J.) 1931 


It is therefore doubtful in the circum¬ 
stances of the present case whether there 
was any debt due by "Wadekar. 

Assuming however that there was a 
debt due by Wadekar the next question 
relates to the procedure to be adopted by 
the Court when a garnishee denies the 
existence of a debt. According to the 
decision of this Court in Toolsa Goolal v. 
John Antone (4) the procedure that is 
laid down is that 

“ where .... the garnishee denies the debt, 
there is no other course opou to the judgment- 
creditor than to have it sold, or to have a re¬ 
ceiver appointed. " 

This view has been adopted by the 
Allahabad High Court in the case of 
Maharaja of Benares v. Patraj Kumcar 
(5) and by the Rangoon High Court in 
Ma Sane Yin v. Ilockto (6). The deci¬ 
sion in Toolsa Goolal v. John Antone (4) 
though not referred to, appears to have 
been aCfectcd by the decision in the case 
of Tayaballi v. xilviaram {!) where it was 
held that the garnishee who denied the 
debt could make an application under 
O. 21, R. 53, and the Court could pass an 
order under 0. 21, R. 63, and that in case 
the garnishee did not bring a suit w'ithin 
one year from the date of the adverse 
order he would be debarred from raising 
contentions whicli bad been disallowed 
in execution proceedings. 

Assuming that there was a debt in this 
case and the procedure laid down by 
O. 21, Rr. 58 to 62, could be allowed 
even when the debtor denies the exis¬ 
tence of the debt, the next question is 
whether in the present case there was 
an order adverse to Wadekar. According 
to the purshis (Rx, 22) an application 
was made to the Court by Wadekar that 
the property should be sold, and the 
learned Judge made an order on Ex. 21, 
that in view of the purshis the applica¬ 
tion need not bo proceeded with. The 
merits of the application wore not gone 
into. The contentions of Wadekar were 
not negatived in the execution proceed¬ 
ings and the Court proceeded to sell the 
debt alleged to have been duo to Megha- 
gir under O. 21, R. 66. I think there¬ 
fore that the facts of the present case 
fall within the ruling of this Court in 
Chunilal Jivanlal v. Pita Miyaji (7). 

(4) [IBN?] 11 IJom. 448, 

(5) (1905] 28 All, 262=(1905) A. W. K. 277. 

(G) A. I. R. 192G Rang, 175=97 I. 0. 217=4 

Kang. 100. 

(7) A. T. R. 1927 Roiu. 234=101 I.C. 335. 


where a debt ow'od by the defendant to 
the judgment-debtor having been at¬ 
tached in execution of the decree the 
defendant applied that the debt owed by 
him was smaller than the debt stated in 
the execution proceedings, and the Court 
ordered a sale of the debt under 0. 21, 

R. 66, and the debt was put up for sale 
• and purchased by the plaintiff, it was 
held that the order passed by the execut¬ 
ing Court was referable to 0. 21, R 66, 
and the defendant was not precluded 
from showing what was actually due 
from him. In that case there was no 
application under 0. 21, R. 58, nor was 
there any order passed under 0. 21, 
R. 63. But in the present case even 
though tlure was an application made 
under O. 21, R. 58, the Court ordered 
that the application need nob be pro¬ 
ceeded with. The result therefore is the 
same as if no application was made by 
the plaintiff. It does not appear on the 
record that the contentions of Wadekar 
were negatived in any way or that there' 
was any adverse order against him. It' 
would therefore follow that there was 
no necessity for Wadekar to bring a suit 
within one year from the date of the 
order of the Court which morelv decided 
that the application need not be pro¬ 
ceeded with. The facts of the present 
case resemble those in the case of 
Saharaln v. Chnkutti (8), where it was 
hold that an order that whatever right 
the judgment-debtor had would pass by 
the sale, the claim did not require fur¬ 
ther investigation, and would be noted 
in the sale proclamation, was not an 
order against the claimant. In the pre¬ 
sent case there being no advei-se order by 
the executing Court against Wadekar 
and the application made by Wadekar 
not having been dismissed, the rulings 
cited on behalf of the respondent viz., 
Venkataratnavi v. Bangayiayakamma (9), 
Nagotdra Lai v. Fani Bhman Das (10), 
i4isn7u?ria v. Moidi^i (ll) and Gobardhan 
Das v, Mrikundi Lai (12), do not apply 
to the facts of the present case. It is 
not necessary to go into the question 
whether the remarks of Sheshagiri 
Ayyar, J., in Venkataratnam^s case (9) 

(8rA7T.“CY923 Mad7295=72 1.0. 857. 

(9) [1918] 41 Mad 985=48 I. C. 970 (F.B,). 

10) [1918] 45 Cal. 785=44 LO. 265. 

U) A. I, R. 1924 Mad. Ill = 77 I. 0. 264 = 
47 Mad. 160. 

(12) A. I. R. 1923 All. 435 = 74 I. 0. 1024 = 
45 All. 438. 
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are applicable under all circumstances. 
It is sufficient to state that the cases 
cited do not apply to the present case as 
lihere was no adverse order against 
Wadekar, his application was not dis¬ 
missed, but there was an order of the 
•Oourt that the application need not be 
proceeded with. Though there may be 
no investigation, there must be an order 
allowing or dismissing the claim petition. 
I think that there was no order against 
Wadekar under O 21, R. 63, and there- 
.fore it was not necessary for Wadekar to 
mring a suit within one year to set aside 
that order. It would therefore follow 
that there was no contention of Wadekar 
which was disallowed in execution pro- 
■ceedings, and the reasoning of the lower 
iCourt that Wadekar was barred from 
raising his contention in the suit on the 
ground that he could not raise the same 
•contention which was disallowed in 
execution proceedings is not, in my opin- 
lion correct. 

The next question is whether there 
was any debt due from Wadekar to 
Meghagir, and in order to ascertain that 
fact the question arises whether the suit 
should be remanded to the lower Court 
■or the case should be decided on the 
materials before us. It is urged on be¬ 
half of the respondent that the prelimi¬ 
nary point having been decided against 
him he should be given an opportunity 
of leading evidence on the question of 
fact. It is urged on the other hand that 
having regard to our decision in F. A. 28 
of 1926 it is not necessary to send down 
the case, and that the judgment in that 
case should be brought on the record of 
this case in order to satisfy the technical 
objection that Punekar was not a party 
to that suit. That decision would be 
admissible in evidence under S. 13, Evi¬ 
dence Act. It is further necessary to 
point out that an application was made 
in the lower Court that the present suit 
should not be decided till the final deci¬ 
sion in Suit No. 910 of 1922. The learned 
Subordinate Judge was wrong in our opin¬ 
ion in not staying this suit till the final 
decision in Suit No. 910 of 1922. If the 
learned Subordinate Judge had stayed 
the suit till the final decision of the Suit 
No. 910 of 1922 his decree passed on 22nd 
September 1925 would not have been 
inconsistent with the decree passed on 
10th October 1925, in Suit No. 210 of 
1922. 


On the merits the debt due to Megha¬ 
gir could only be alleged to have existed 
either on the assumption that the pro¬ 
perty was mutt property or on the 
assumption that the property was the 
private property of Meghagir. If the 
assumption is made that the property was 
mutt property then Meghagir was not 
entitled to sell it or to make a settle¬ 
ment of it in favour of Anusuya and 
XJmedmal, and Anusuya and Umedmal 
would have no right to sell the property 
to Wadekar. The amount of Rs. 9,900 
was due as debt by Wadekar only in the 
event of Wadekar getting possession of 
the property. In F. A. 28 of 1926, 
which was heard as a companion appeal 
and just disposed of, we have held that 
the property in suit belongs to the mutt, 
and that Wadekar is not entitled to 
recover possession of the property. It 
would therefore follow that there was 
no debt due by Wadekar to anybody and 
the amount was to be paid by Wadekar 
only on the fulfilment of the condition 
that he obtained possession of the pro¬ 
perty. If, on the other hand, the as¬ 
sumption is made that the property was 
the private property of Meghagir, it 
would follow that Meghagir had a right 
to make a settlement on Anusuya and 
Umedmal. Anusuya and Umedmal sold 
the property to Wadekar, and in case 
Wadekar had succeeded in getting pos¬ 
session of the property the amount of 
Rs. 9,900 would have been a debt due to 
Anusuya and Umedmal and not to Meg¬ 
hagir. That was the effect of the deci¬ 
sion just delivered in Second Appeal 
No. 824 of 1929 to which the present 
plaintiff, Punekar, was a party. On either 
hypothesis there was no debt due by 
Wadekar in favour of Meghagir, and 
therefore plaintiff’s purchase of the right 
to realize the amount as debt due to 
Mec>hagir is of no avail. 

Under these circumstances wa think 
that it is unnecessary to send back the 
case for a decision on the merits, for, 
whichever view is taken, the plaintiff is 
bound to fail. We therefore think that 
the view taken by the lower Court is 
erroneous. We would therefore reverse 
the decree of the lower Court and dismiss 
the plaintiff’s suit with costs throughout 

Broomfield, J— The plaintiff Ram- 
chandra Punekar brought this suit on 
16th October 1924, to recover a sum of 
Rs. 9,900 from Maruti Wadekar having 
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on 15th February 1923 purchased at a 
Court sale the right of one Meghagir 
(losavi to recover that amount from 
Wadekar. The money formed part of 
the purchase price of a house in Poona 
sold by Meghagir, Aniisuya and Umedmal 
to Wadekar on 24th June 1921, but had 
remained deposited with the purchaser, 
because at the time of the sale the house 
was in the possession of a third party 
one Chimangir. Funokar’s suit was de¬ 
cided on 22nd September 1925. The suit 
was not heard on the merits, but decided 
on a technical ground which I sliall 
discuss later on. The Court held that 
the money in ([uestion belonged to 
Aloghagir and that the plaintiff Punekar 
was therefore entitled to recover the same 
from Wadekar. Then, on 19th November 
1925, the same Subordinate Judge de¬ 
cided a suit (No. 910 of 1922) which had 
boon filed by Wadekar against Meghagir, 
Anusuya and Umedmal and the aforesaid 
Chimangir. In that suit he had claimed 
possession of the house sold to him, or in 
the alternative a declaration that he was 
entitled to retain the balance of tho 
purchase money, Es. 9,900, and that the 
defendants in that suit had no right to 

it. 

Tho finding in that suit was that 
the sale was invalid because tho property 
was mutt property, and therefore the 
plaintiff could not bo given possession, 
but ho was awarded a declaration of his 
right to retain tho sum of Es. 9,900. The 
decisions in thoso two connected cases 
are obviously inconsistent and mutually 
destructive. Whichever decision is right 
tho other must clearly bo grossly unjust. 
It appears therefore that there must bo 
something wrong somowiiero. Tho law 
no doubt sometimes appears to bo un- 
roasonable, but it can hardly ho as un- 
rcasonablo as this. Although it may 
not bo strictly rolovant for tho purposes 
of this appeal, wo cannot ignore tho fact 
that wo have heard tho appeal in Suit 
No. 910 of 1922 and have confirmed tho 
decision of tho trial Court. So appa¬ 
rently tho mistako does not lio thoro. 
Wo must boar in mind of courso tliat 
hard casos mako had law—as tho saying 
is and that if tho law is clear then it 
must not bo strained or unreasonably 
stretched oven for the purpose of avoid¬ 
ing injustico. But wo have to consider 
whothor tho trial Judge was right in his 
view that tho law compollod him to 


decree the plaintiff’s claim and whether 
it is incumbent upon us to accept the 
incongruous and unsatisfactory result 
above mentioned. 

The material facts in the execution 
proceedings with which we are concerned 
are these. On 6th July 1921 Punekar 
filed a darkhast, No. 757 of 1921, for 
attachment of house No. 341. On 4th 
October 1921, in Miscellaneous Appli¬ 
cation No. 293 of 1921, Wadekar ap¬ 
plied to raise the attachment on tho 
ground that he had purchased tho 
house. The attachment was raised on 
7th January 1922, and that darkhast 
was disposed of on 30th January, 1922. 
On 4th February, 1922, Punekar filed a 
second darkliast No. 197 of 1922, for 
attachment of the sum of Es. 9,900 
in the hands of Wadekar. On 7613- 
February 1922 a prohibitory order was 
made under 0. 21, E. 46, and on 8th 
June 1922 the Court made an order for 
the payment of the money into Court. 
Tho actual terms of the order were: 

Money attached may be called for.’* 
This particular order, it appears, was 
not complied with or enforced. Then, on 
26th June 1922, Wadekar made an ap¬ 
plication (Miscellaneous Application No. 
187 of 1922) for raising tho attachment 
on tho money, and on 11th Novem¬ 
ber 1922, the i^loadors for both parties 
put in a purshis, Ex. 22, to the following 
effect: 

“ Tho purshis oi tho pleaders for iho appli¬ 
cant and opponent in this matter is to tho 
effect that with rospoct to tho amount of do- 
po.sit mentioned in tho application tho Court 
should in the matter of tho execution of the 
darkhast either cause auction to bo hold or 
should appoint a recoivor and this application 
should bo disposed of.” 

Tho literal translation of the verna¬ 
cular words is that “tho Court should 
sell by auction about tho amount in - de¬ 
posit." Tho ordor which tho Court inado 
on this purshis was: 

‘‘In view of tho purshis. Ex. 15 (in this ap¬ 
peal it is Ex. 31) this application neod not be 
proceeded with.” 

Tho application roferred to is Wade- 
kar’s application for tho raising of tho 
attachmonfr. It is this order of the Sub¬ 
ordinate Judge, dated 11th Novem¬ 
ber 1922. which has boon hold by the 
trial Court to be an order .under 0. 21, 
E. 63. and to bo conclusive against 
W adekar. Subsei]uontly, on 15th Febru¬ 
ary 1923, Moghagir's right to recover tha 
amount of deposit was put up for sale by 




Maruti V. Eamchandra (Broomfield, J.) 


1931 


Bombay 293 


auction and ^vith the Court's permission 
was purchased by the plaintiff Punekar 
for Rs. 6,209-10-3. The question is whe¬ 
ther the trial Court was right in its view 
that the order above referred to was a 
-conclusive order under O. 21, R. 63, and 
whether it barred the defendant Wade- 
har from setting up any defence to 
Punekar’s claim. The trial Judge relied 
on the decisions in Venhataratnam v. 
Ranganayakamina (9), Nagendra Lai 
Choivdhrij v. Fani Bhusan Das (10), 
Gobardhan Das v. Muhundi Lai (12) and 
Tayaballl Gttlam Ihisein v. Atmaram 
Sakkaram (l). In addition to these 
cases Mr. Thakor for the respondent has 
quoted the case of Arsam7naY, Moidin 
(11), an extreme case in which it was 
held that an ^order dismissing a claim 
petition without investigation was con¬ 
clusive against the claimant in spite of 
the fact that the order itself contained a 
provision that the sale in execution 
would not affect the rights, if any of the 
claimant. The cases cited from the 
other High Courts lay down the proposi¬ 
tion that an order to be conclusive under 
-R. 63 need not be passed after investiga¬ 
tion. The application may be dismissed 
for default or on a preliminary point. 
As to that there need be no difficulty, 
for the amendment of the old S. 283’ 
Oivil P. C. (Act 14 of 1882) appears to 
nave been intended to provide that a pre¬ 
vious investigation should not be essen- 
tial. 

But the cases referred to appear 
also to lay down this further proposition: 
that any order which is not in favour of 
■a party ^ must bo construed as being 
against him within the meaning of this 
rule. With the greatest respect I 
am -not prepared to go to that length 
and it does not appear to me that the 
decisions of this Court, at any rate, 
require us to do so. As regards Ta}ja'. 
balU Y, Atmaram (1), relied on by the 
-trial Court and Mr. Thakor, that' case 
can be distinguished on the ground that 
there was a definite decision. The judg- 
ment shows that in that case an objec- 
iiion taken was overruled by the Court, 
whereas, as my learned brother has 
pointed out, in this case, there is no order 
which can clearly be said,to be an order 
to the prejudice of.the claimant Wadekar. 
It was urged by Mr. Thakor that the 
attachment was not raised until it was 
automatically raised by the auction sale. 


It does not appear, however, that this 
formal attachment or its continuance 
during the period between the applica¬ 
tion and the sale prejudiced Wadekar in 
any material way. What appears to 
have happened was that the parties’ 
pleaders got together and, having regard 
to Suit No, 910 of 1922 which was 
then pending, decided that it was not 
necessary to go into the question of 
Meghagir’s title in this proceeding. 
Wadekar at any rate must have had 
in mind the fact that he was already 
prosecuting a suit in which one of the 
issues was whether Meghagir was enti¬ 
tled to the money, and as I understand 
the execution proceedings, it seems to 
me that that question was left open for 
decision elsewhere. The order passed 
was not that the application to raise the 
attachment was dismissed, but simply 
that, in view of the purshis referred 
to, it was not necessary to proceed with 
it. I may repeat that the order pre¬ 
viously passed for the production of the 
money in Court also remained in abey¬ 
ance. In view of these circumstances, 
I agree with my learned brother that the 
reasoning of this Court in Chunilal Ji~ 
vanlal v. Pira Miyaji (7) may be applied 
in this case. I refer specially to the re¬ 
marks of Shah, J., on p. 287 where he 
said: 

“ The order made on 2Sth January 1922, is 
consistent with the view that the executing 
Court then left the question as to what was due 
bv the defendant to the deceased Dwarkadas 
open as between the parties and may have for 
the purposes of R. CC accepted the amount as 
given by the present plaintiff.’* 

Then again on p. 288 (of 29 Bom, 
L. R,) the learned Judge said: 

If an order falling under R, 63, 0. 21, is 
made, the party against whom the order is made 
would be bound to sue within 12 months from 
the date of the order, if he wants to question the 
correctness of that order. Otherwise the order 
would be conclusive against him. But where it 
is not clear at all whether the question raised 
by the garnishee in this case was one which the 
Court was bound to determine and where also 
it is not clear that the Court in fact determined 
it, it would not be reasonable to spell out au 
implied order under R. 63 from such order as 
we have in the present case which is referable 
to R. 66, O. 21.” 

The order under R. 66 is of course the 
order for the sale of the property or 

debt. It has been objected that the deci¬ 
sion in Glmnilal Jivanlal v. Pira Miyagi 
{7} is not in point because in that case 
there was no order under R. 63. But 
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there was an application made to the 
Court by a party raising an objection as 
to the amount of the debt. The order 
for the sale of the debt left that question 
open, i. e., no order was passed in favour 
of the claimant. If the principle laid 
down in the above-mentioned cases were 
to be followed, it would appear that 
there was an order against the party 
conclusive under R. 63. This Court how¬ 
ever took the view that that was not so. 

I was at first inclined to think that 
this case might have been disposed of on 
another ground. 0. 21, R. 63 provides: 

, " Whoro a claim or an objection is preferred 
the party against whom an order is mule may 
institute a suit to establish the right which he 
claims to the property in dispute, but subject to 
the result of such suit, if any, the order shall bo 
conclusive.” 

In the great majority of cases the suit 
referred to here must obviously bo a suit 
to be filed subsequently against the other 
party to the claim proceedings, the judg¬ 
ment-creditor or the auction-purchaser 
as the case may be. But supposing that 
a suit for the determination of the right 
in question has already been filed a suit 
the decision in which would be binding 
on the other party to the claim proceed¬ 
ing would R. 63 necessarily require that 
another suit siiould bo filed ? In the pre¬ 
sent case Wadekar had already filed a 
suit (No. 910 of 1922) which was in part 
a suit for the determination of the right 
to this sura of Rs. 9,900 and but for the 
accident that Moghagir .died during the 
pendency of that suit, it would appear 
that the decision in that suit would have 
bound Punekar. In such a case difficul¬ 
ties raiglit arise in view of Ss. 10 and 11, 
Civil P. C., and lex non cogit ad impos- 
sihilia. However in this particular case 
that point does not arise. It is no doubt 
true that Punekar has merely purchased 
the right to recover this money, which 
was possessed by Meghagir, a party to 
Suit No. 910. Meghagir however died on 
25th January 1924, and though his wife 
Anusuya was placed on the record as his 
heir, her interests wore not identical 
with his and she can hardly bo said to 
represent him for all purposes. That 
being so, the docision in Suit No. 910 of 
1922 could not bo hold to bo binding as 
ros judicata on Punekar. As my learned 
brother has pointed out the trial Judge 
could have avoided all the confusion and 
difficulties which wo have found in the 
case if lie had i^ostponed the hearing of 


the Suit No. 1396 of 1924 until the deci¬ 
sion of Suit No. 910 of 1922, and 'if he 
had made Punekar a party to the latter 
suit. The importance of doing this ought 
to have'been sufficiently obvious to him. 
The record of Suit No. 910 of 1922 is be¬ 
fore us and it shows that the recording of 
evidence in that case began on 27th July 
1925, and ended on 19th September 1925 
i. e., only three days before the date on 
which the judgment in the present suit 
was given. An application was made to 
him to postpone the proceedings in this 
suit; but he declined on the ground that 
the provisions of S. 10, Civil P. C., did 
not make it necessary for him to do so. 

It seems to me that be should in any 
case have done so on the ground of con¬ 
venience and common sense. 

Then the next question is what should 
be the consequence of our finding that 
the trial Court was wrong on the preli¬ 
minary point. In the ordinary way as 
the suit was not heard on the merits and 
the plaintitT bad no opportunity of addu¬ 
cing evidence, we should have ordered 
remand for trial upon the merits. But 
in the present case an order of remand 
for the decision of the question whether 
Meghagir was entitled to this money 
would be entirely futile in view of the 
subsequent events and the results of 
other litigation. Mr. Thakor contended 
that this Court ought not to take any 
account of such extraneous matters in 
dealing with this appeal. But the powers 
given to the Court by R. 33, 0. 41 

“ to pass any doorco and make any order which 
ought to have boon p:\ssod or made and to pass 
or make such further or other decree or order as 
the case may require ** 

are very wide, and, in my opinion, justify 
the Court in refraining from passing an 
order which would ordinarilv follow as, 
a result of the conclusions on the issues, 
if in view of subsequent events the order 
would be unequitable or futile, a mere, 
waste of time and money, and in fact an 
abuse of the process of the Court. In 
that connexion I may refer to the deci¬ 
sion of this Court in randurinuj v. Bam- 
chayidra (13), whore the decision in 
Sakharam Mahadeo Dangc v. Hari 
Krishna. Dangc (14) and other cases were 
referred to. 

I agree that the order proposed by my 
learned brother is the only reasonable 


(13) A. I. H. 1930 bom. 5'»4=130T. 
Horn. 902. 

(14) [ISSl] 0 Bom. 113 


C. 336=51 
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Order to make in the peculiar circum- 
ebanoes of this case. 

r.M./b.K. Decree set asllc. 
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Madgavkar, J. 

Bctjirao Ndrhar Feshwa —Appellant.- 

V. 

Sakharcirn Balvant Peshwc — Respon¬ 
dent. 

Second Appeal No. 176 of 1929, De¬ 
cided on loth October 1930, against deci¬ 
sion of Asst. Judge, Poona, in Appeal No. 
62 of 1928, 

(a) Civil P. C. (1908), S. 2(15)—Pleader for 
party conceding that compromise decree in¬ 
cludes matters not relating to suit — Conces¬ 
sion is one of lav^ not binding on party in 
second appeal—Legal Practitioner, 

Where the pleader tor a party concedes that a 
compromise decree does as a matter of fact in¬ 
clude matters which did not relate to the suit, 
the concession is not a pure concession of fact 
but largely a concession of law by which the 
party (by whose counsel the concession is made) 
is not bound in second appeal : 21 Bo»i. 300, 

Bel, on, [P 29G G 1] 

(b) Decree—Execution— Executing Court 
cannot question decree except on score of 
want of jurisdiction. 

An executing Court cannot question the de¬ 
cree sought to be executed except on the score of 
patent wank of jurisdiction. Want of jurisdic¬ 
tion is a very different matter from the errone¬ 
ous exercise of it. [P 296 0 2] 

(c) Civil P. C. (1908), O. 23. R. 3—Court 
must record compromise so far as it relates 
to suit—Where term in compromise is con¬ 
sideration for the compromise, it relates to 
the suit and must be incorporated in decree. 

The law not merely entitles the parties but 
compels the Court to record a compromise in 
accordance with the terms “so far as it relatas 
to the suit.** Where it is not so and is plainly 
outside the suit and cannot be said “to relate 
to if’ the Court may refuse to incorporate it. 
But where it is a considoratiou of compromise 
and therefore intimately connected with it, the 
words “that relates to the suit” are sufficiently 
wide to embrace such a term of the compro¬ 
mise, as for instance, the consideration for the 
compromise, oven though this consideration 
may be entirely outside the scope of the suit and 
relate to property which was never in question 
in the suit itself : 7 Bom, 304= ; A. I, R. 1925 
Bom. 509 ; 30 Mad. 478 ; 35 Cal. 837, Foil. 

[P 29G 0 2] 

(d) Civil P. C. (1908). O,^ 23, R. 3 — Re¬ 
cording of — Policy of law is not to discour¬ 
age compromises. 

It is not the policy of law to discourage com¬ 
promises by introducing obstacles in the way of 
their being embodied in decrees. [P 297 C 1] 

(e) Civil P. C. (1908), O. 23, R. 3—Where 
particular clause relates to suit or not is 
question of fact, 

The question whether a particular clause in a 
compromise relates to the suit or not depends 
upon the facts of each case. 

A and B had a share in an inam. A filed a 


suit against B claiming that i>* was wrongly 
officiating ind granted unauthorized remissions 
and claimed damages within injunction.The par¬ 
ties compromised and the compromise was em¬ 
bodied in a decree. .1 gave up the claim to re¬ 
cover amounts wrongfully remitted by B on 
condition that B gave up the management in 
1023 and gave .1 the management for another 
live years. 

Held : thrt the term clearly - related to the 
suit and v/as justly embodied in the compromise 
decree and it w.is executable ; 35 Cod. 837, Foil, 

[P 297 G 1] 

S. G. Fatw'xrdhan^iox Appellant. 

G, B, Ghitale—iox: Respondent. 

Judgment. — The question in this 
appeal is whether the plaintiff decree- 
holder is entitled to execute by way of a 
darkhast the compromise decree in Suit 
No. 239 of 1912 against the present res¬ 
pondent’s deceased uncle Abaji Khande- 
rao Peshwe, the defendant in that suit. 

The plaintiif-appellanb and the de¬ 
ceased Abaji Khanderao had both a share 
in the inam of Mouje Kole Vihure. The 
plaintiff filed Suit No. 289 of 1912 against 
Abaji claiming that Abaji was wrongly 
officiating and had granted remissions 
which he had no authority to make and 
claimed damages and injunction. The 
parties compromised, and the compromise 
was embodied in the decree. Abaji died 
and the plaintiff seeks to execute the 
present decree against his nephew the 
present defendant Sakharam, on the 
ground, according to the darkhast, that 
he was the heir and the survivor of Abaji. 
Sakharam put in his written statement 
claiming that he was not bound by the 
decree against Abaji and that it was only 
good during the lifetime of Abaji, but ha 
did not explicitly deny that he was the 
heir and the survivor. Nor did be set up 
any independent right to officiate in him¬ 
self different from the right of Abaji and 
his branch. The plaintiff applied that 
under the decree Abaji’s turn ended dur¬ 
ing the five years from 1918 to 1923, and 
that the plaintiff was entitled to officiate 
for the five years from 1924, and not the 
present defendant Sakharam. 

The main objection of law to this ap¬ 
plication raised by Sakharam was that 
the clause in regard to these turns was 
outside the scope of the suit and could 
not therefore be executed in this dar- 
khast. The only two issues raised in 
the trial Court are: (1) whether the decree 
is not executable and (2) whether the 
darkhast is time barred. The trial Court 
held in favour of the plaintiff and ordered 
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fcha daikbast to ijrocead. The lower ap¬ 
pellate Court held, on the authority of 
Ilcynantci Kumo-n I)ehi v. yiidncipur Za- 
viinclari Co, (l), that this portion of the 
decree was outside the scope of the suit, 
and therefore was not executable. It 
aLo observed that Abaji was not sued in 
Ins representative capacity as the manager 
of the joint family, and therefore the de¬ 
cree did not bind the present respondent 

bakharam. The plaintiff decree-holder 
I>ajirao appeals. 

It is argued on behalf of the appellant 
that ]f this Court upholds the view of the 
lower appelIato_ Court, it.should allow 
the present application to bo converted 
into a suit. On the ground as to whether 
the present decree can be executed as 
against the defendant-respondent Sakha- 
raic, the appellant expressly souglit to 

execute it on the ground that bakharam 

was the heir and the survivor. If Sakha- 
ram wished to resist execution on the 
ground that he was not the heir of the 
survivor or tliat he had a claim to onici- 
ato from 1921 independently of the turn 
enjoyed by Abaji and his branch, 
ho ought to have said so and 
raised issues on the point. But he has 
tailed to do so. Even now ho lias not 
stated what other claims ho has except 
the claim of the branch of Ahaji. From 
a perusal of the ^yritton statement filed 
onhi^ behalf it appears that ho has 
merely resisted execution on the ground 
that ho was not a party to the decree 
and that the decree was binding on Abaji 
during his lifotiino, which is a very 
dilleront matter. Under those circum¬ 
stances, whether Aliaji was or was not 
sued expressly in his representative cajia- 
city, on the written statoinont as it 
stands, the decree would bo binding on 
the present respondent Sakharam, unless 
bo put forward his claim to a turn indc- 
pondontly of the branch of Abaji. As ho 
failed to do so. tlio lower appellate Court 

was not, in my oi)inion, right in allow¬ 
ing him to raise that contention. That 
contention for the respondent was not 
laisod^ in the written statement or as an 
issue in the trial Court, and cannot now 
bo considered. 

On the main tiuostion as to \Yhothor 
the portion of the decree in regard to the 
tuin for f,vo years from 19‘i4 is oxocut- 

‘'PI’olln.ta Court says : 

(1) A.I.R. 1910 ro. Tn-ss 1 n r-M-ir T . 


"And even the learned pleader for the respon¬ 
dent had to concede that it did as a matter of 

fact include matters which did not relate to the 
suit.” 


Such a concession, if made, is not a' 
pure concession of fact but largely a con¬ 
cession of law by which the appellant is 
not bound in second appeal : Kri$lxnajh 
V. Bajviaf (2). It need not further be' 
considered. 

On the merits, the general rule is that 
an executing Court cannot question the 
decree sought to be executed except on 
the score of patent want of jurisdiction : 
Gora Chand Haidar v, PrafuUa Kmnar 
Boy (3) : and, as pointed out by Walms- 
Icy, J. at j). 173, want of jurisdiolion is a 
very dilToront matter from the erroneous 
exercise of it. In the’ present case it is 
impossible to say that the docrooing 
Court had no jurisdiction to record the 
compromise decree under O. 23, R. 3, 
Civil P. C. It was therefore very doubt- 
lul whether it was open to the lower 
Courts to consider this question at all. If 
Abaji thought that this turn did not “re- 
late to the suit, he could have opposed 
its incorporation in the decree before the 
decreeing Court or in appeal. It was not 
open to him and his heirs to raise the 
(luostion in execution proceedings. On 
the authorities as they stand, the law not 
merely entitles the parties but compels 
the Court to record a compromise in ac¬ 
cordance with the terms “so far as it re- 
lates to the suit.” \Yhore it is not so 
and is plainly outside the suit and cannot 
be said to “relate to it.” the Court may 
refuse to incorporate it : BxUionsey Laiji 
V. Poorihai (l). But where it is a con-i 
sideration of the compromise and there¬ 
fore intimately connected with it, the 
w’ords “that relate to the suit” are sufii- 
ciently wide to embrace such a term of 
the oompromiso, as for instance, the con¬ 
sideration for the compromise, oven 
though this consideration may be entirely 
outside tlio scope of the suit and relate 
to property which was never in question 
in the suit itself: Viahnu v. Sadashiv (5), 
Joti Kitruvctappa v. Izari Sirnsappa (6). 
Oolinda Chandra Pal v. Dtvarka Nath 


(:l) A.I.U. 10)5 C;il. >XI7-S9 I.O. OS5=5» Cil 

100 (r.i;.), 

(I) [1SS1] 7 Horn. oOi. 

' ■J A.l U. lO'iS Horn, o00=S9 l.C. SetO. 

((■■) [1007] 00 M:)0. 178=10 M,r...T. 'i51. 
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T?al (7) and KariL Mia^h v. Tejo Mian (8) 
a view which derives further support 
from the decision of the Privy Council in 
Mehdi Ali Khan v. Glianshiam Singh (9) 
■subsequent to the decision in Hemanta 
Kumari Dehi v. Midnapiir Zamindari 
Co, (1). 

■ These observations in the last case, it 
should be noticed, are negative and do 
not in any way limit a liberal construc¬ 
tion of the words “so far as it relates to 
the suit.” It is obviously not the policy 
of the law to discourage compromises by 
introducing obstacles in the way of their 
being embodied as decrees. The question 
.therefore in the present case is whether 
this particular clause as to turns relates 
to the suit or whether it does not. That 
question, as was observed in Gobinday. 
Divarka (7). must be a question dependent 
.upon the facts of each case. The griev¬ 
ance of the plaintiff-appellant in the suit 
was that the deceased defendant Abaji 
|had been managing on behalf of himself 
iand other sharers for about 10 years, and 
Ihe had, without consulting the other co- 
.sharers, given unauthorized remissions 
which the appellant sought to recover as 
iwell as an injunction. That claim to re- 
icover the amounts which he alleged were 
wrongly remitted by the mismanagement 
of Abaji he gave up on condition that 
Abaji consented to end his own manage¬ 
ment in 1923 and give the appellant the 
management for another five years. It 
is impossible, in my opinion, to say that 
such a compromise by which the appel- 
ilant on the one hand gave up his claim to 
damages in respect of a certain amount 
wrongly remitted, and Abaji on the other 
ihand gave up what claim he might have 
had to officiate for five years from 1921, 
were outside the scope of the suit. They 
clearly related to the suit and were justly 
embodied in the compromise decree. In 
'this view therefore even on the observa- 
[tions of their Lordships of the Privy 
{Council in Hemanta Kumari Dehi v. Mid- 
napur Zamindari Co. (l) and on the 
jauthorities stated above, this term in the 
compromise decree is as executable as the 
rest. 

On the question of limitation under the 
decree, the turn commenced from 1921 
and the darkhasfc was given in December 

(7) [1903] 35 Cal. 837—7 C.Ii.J. 492=12 C.W. 

N. 849. 

(S) [1917] 3 Pat. L.J. 43=43 I.C. 232. 

A.T.P. 19-27 P.C. 204=104 I.C. 375 (P.C.), 
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1926 and is therefore in time as the trial 
Court held. The lower appellate Court 
has not considered the point, and in the 
view I have taken, it is not necessary to 
remand the appeal at this stage. 

The appeal is allowed, the order of the 
lower appellate Court set aside, and the 
order of the trial Court restored with 
costs throughout on the respondent. 

p.m./r.k. Appeal allowed. 
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Patkati and Broomfield, JJ. 

Shivlal Bliurahhai Vora and others — 
Applicants. 

V. 

Bai Sanhli —Opponent. 

Civil Revn. Appln. No. 131 of 1929, 
Decided on 18th November 1930, against 
decree of the Sub-Judge, Viramgaum, in 
Small Cause Suit No. 337 of 1929. 

Evidence Act (1872), S. 92, Proviso (3)— 
“ Condition precedent ” is condition without 
fulfilment of which there is in effect no 
written agreement at all—Suit by Hindu 
widow to recover arrears of maintenance 
under specific written agreement of annuity 
arrived at by family arrangement between 
her and her brothers-in-law —Agreement 
acted on for four years—Contemporaneous 
oral agreement by which widow agrees not 
to receive maintenance if she does not be¬ 
have well is inadmissible — Hindu Law, 
maintenance. 

A condition preceleut within the meaning 
of S. 92, proviso 3, is a condition without the 
fulfilment of which there is in efiect no written 
agreement at all and no contractual obligation 
of any description arises. [P 298 C 1 ; P 299 G 2] 

Where a Hindu widow brings a suit for re¬ 
covery of arrears of maintenance under a speci¬ 
fic written agreement of annuity arrived at by 
a family arrangement between her and the 
defendants, her brothers-in-law, and where the 
annuity bond is acted on for four years and pay¬ 
ments are made, an alleged contemporaneous 
oral agreement to the effect that the instal¬ 
ments of the plaintiff’s annuity were only to be 
paid provided that the defendants were satisfied 
of the plaintiff’s good conduct is not a condition 
precedent to the operation of the written agree¬ 
ment or the attachment of any liability under 
it and is inadmissible in evidence. The conten¬ 
tion that a Hindu widow cannot recover 
maintenance under the Hindu law if she is un¬ 
chaste does not hold good in the case as the 
widow sued under a specific agreement and not 
in her capacity as a widow ; 26 All. 321 ; 6 

Cal. 433 ; 7 'Mad. 19 ; 25 Cal. 401 ; 

1926 Cal 1007 and A. I. R. 1921 Bom. 449, Rel. 
on : see also .4. I, R. 1931 Bom. 2S6. [I^ 203 C 2] 

n. V. Divatia —for Applicants. 

J. G. Bele —for Opponent. 

Patkar, J. In this case the plaintiff, 
the sister-in-law of the defendants, had 
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certain disputes in connexion with her 
husband’s property which culminated in 
a family arrangement in the shape of an 
agreement by the defendants to pass an 
annuity bond in favour of the plaintiff 
for maintoiiance. The plaintiff brought 
this suit to recover Ks. 87-8-0 on the an¬ 
nuity bond dated 13th October 1921. The 
defendants contended that they were en- 
litled to prove a coiitomporanoous oral 
agreement by which the plainbilT agreed 
not to receive maintenance if she did nob 
behave well and assure tiie defendants 
that she continued chaste. 

The learned Subordinate Judge, relying 
on the decision in the case of Bhicp SiiKjk 
V. Ln':hina)i Kutuoar {[), hold that such 
an oral agreement was not admissible in 
evidence. 

It is urged an behalf of the ap]>licanis 
that the agreement falls witliin proviso 
(3), S. 92, Evidence Act. The proviso 
runs as follows : 


“ Tho esiatoucc of any sep.iralo or.il agree¬ 
ment, constituting a condition proccvlont to the 
attaching of any obligation under any such 
contract, grant or disposition of property, may 
bo proved. ” 

It is urged that before any obligation 
to pay any of the instalments accrued, 
the oral agroomont sot up by the defen¬ 
dants was a condition precedent to tho 
enforcoinont of tlut obligation. In 
Tngtanaml .U/.s'.vcr v. Ncrglian SingJi (2) 
it was hold that tho condition falling 
within ju-oviso (3), S. 92, was a condition 
of such a nature that until the condition 
was performed, there was in fact no 
written agroomont at all, and it was fur¬ 
ther hold that tho truo moaning of tho 
words “ any obligation ” in jiroviso (3) 
is any obligation whatovor under the 
contract, and not, as is oontondod by tlio 
defendants, somo particular obligation 
which tho contract may contain. The 
condition thoroforo, in order that it 
should fall under proviso (3), S. 92, must 
bo a condition non-fulhlmont of which 
would procludo tho agroeinont coming 
into foroo or having any operation at 
all. In the prosont caso tho annuity 
bond was acted upon from 1921 to 1928 
and it cannot bo said that tho oral agreo- 
inenb sot up on behalf of tho dofondants 
was a condition precodont to tho opera¬ 
tion of tho written agreoinenb or tho at- 
tachmont of any obligation under it. 


(U [IDO-n ‘iG All. 3-31 ■ 

('-9 [!S 80 ]GC.i 1 . . 133 -. 7 C. L. K. 317 . 


The view taken in JugicDiand Misser v. 
Nerghan Singh (2) has been followed ia 
Tiruvengada v. Bangasami (3) and 
Bamjibun Seroivgy v. Oghore Nath Ghat- 
terjee (l) and Walter Mitchell v. A. K, 
Tennent {5J and by this Court in Vishnu 
Bamchandrci v. Ganesh Krishna (6) I 
think, therefore that the view taken byj 
the lower Court is right and the oralj 
agreement sob up in this case is not ad¬ 
missible in evidence. 

lb is further urged that the plaintill 
sues for maintenance and she cannot 
recover maintenance under tho Hindu 
law if she is unchaste. Tho answer tC’ 
that contention is obvious that the plain¬ 
tiff claims maintenance noc in her capa¬ 
city as widow entitled to it ueder Hindu 
law, but under a speciffc agreement or 
annuity arrived at by a family arrange¬ 
ment between tho parties. The present 
case resembles in its essential features- 
the case of Bhup Singh v. Lachinan- 
KunH'ar(l), We would thorofora dis¬ 
charge the rule with costs. 

Broomfield, J.—The plaintiff's hus¬ 
band and the defendants were brothers 
and carried on a family business. After 
the death of her husband the plaintiff 
claimed a share in the business. There^ 
was a dispute between them which was 
referred bo arbitration, and as it appears 
owing to the efforts of the arbitrators, a 
compromise was effected and drawn up 
in the form of an annuity bond. The 
bond is Ex. 13 and it is dated 13bh Ooto- 
hor 1921. It referred to the fact of the 
dispute between the parties regarding the 
joint business and stated that the dispute 
iiad boon mutually compromiseJ and it 
had bean decided that the defendants 
and their heirs and assignees should pay 
tho plaintiff during her lifetime Hs. 17f> 
per annum by two Oiyaal instalments. 
There wore oerbain other provisions ia 
the document with which we are not 
conoornod. It appears that tho instal¬ 
ments wore duly paid for four years after 
the execution of the bond, and that then 
the defendants declined to pay on the* 
allegation that tho plaintiff had become 
unchaste. The plaintiff accordingly 
brought a suit to recover certain instaU 
montsjluo under the bo nd. _ 


(3) 
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The deiendAnbs contended that they 
were entitled to adduce oral evidence in 
proof of an alleged contemporaneous oral 
agreement to the effect that the instal¬ 
ments of the plaintiff’s annuity were 
only to be paid provided that the defen¬ 
dants were satisfied of the plaintiff s good 
conduct. The defendants claim to give 
evidence as to this oral agreement under 
provisos (2) and (3^, S. 92, Evidence 
Act. The trial Court held that the evi¬ 
dence was inadmissible and on that 
ground the present ravisional application 
has been made to this Court. 

In support of the application Mr. Div- 
atia has put forward two contentions : 
firstly, that the evidence of the alleged 
oral agreement is admissible under the 
two provisos to S. 92, i, e., provisos (2) 
and (3); and, secondly, that the payments 
agreed to be made to the plaintiff are 
payments by way of maintenance and 
they are subject to the ordinary rule of 
Hindu law that a widow is only entitled 
to maintenance ‘ dum casta.’ 

The first argument, it may be men¬ 
tioned, was raised before the trial Court; 
the second was not. Nothing has been 
said before us with regard to proviso (2) 
which says that the existence of any 
separate oral agreement as to any matter 
on which a document is silent, and 
which is not inconsistent with its terms, 
may be proved. We may take it, there¬ 
fore that any contention based on this 

I 

proviso is not now pressed, and the 
reason is obvious, namely, that any pro- 
ivision to the effect that the payment 
ishould only be made to the plaintiff as 
long as she continued to be chaste, would 
be clearly inconsistent with the express 
terms of the annuity bond, by which the 
'defendants bound themselves to make 
these payments every j^ear for the period 
iof the plaintiff’s life. 

Proviso 3 is as follows : 

The existence of any sep.a-rate oral agree¬ 
ment, constituting a condition precedent to 
the attaching of any obligation under any such 
contract, grant or disposition of property may 
be proved.” 

As regards that the trial Judge consi¬ 
dered that the case was on all fours with 
the case of Bhup Singh v. Lachmaii 
Kumvar (l). In that case there was an 
agreement under which an annuity was 
provided by way of compromise of a 
claim—not a claim for maintenance, but 
a claim of title to immovable property. 


The facts therefore were similar to those 
of the present case. The fact that the 
plaintiff in this case claimed a share in 
the family business, and not a share in 
immovable property would not appear to 
make any material difference. The 
provisions of S. 92, Evidence Act, were 
not however considered by the Court in 
Bhup Singh v Lachnian Kunicar (l), and 
it becomes necessary, therefore for us to 
consider the effect of proviso (3), S. 92. 
The question is, What is the meaning of 
“ a condition precedent ” as that expres¬ 
sion is used in the proviso? The mean¬ 
ing of the words “ a condition precedent” 
has bean considered in a number of cases 
referred to by my learned brother : 
Jugtanand Misser v. yerghan Singh (2J,. 
Tiruvengada v. Eangasami (3), Vishnu 
Ramchandra y. Ganesh Krishtia (6) and 
Walter Mitchell v. A. K. Tennent (5) and 
others. * 

It is not necessary for me to go 
into them in detail. The general effect of; 
these decisions is that a condition prece¬ 
dent within the meaning of proviso (3), 
S. 92, is a condition without the fulfil-j 
ment of which there is in effect no writ-j 
ten agreement at all, and no contractual! 
obligation of any description arises. It 
cannot be said that that applies to the 
case here. The obligation to make these 
annual payments to the plaintiff admit¬ 
tedly has arisen and payments have been 
made under it for four years already, 
Mr. Divatia argued that the annuity 
bond could be construed as an agree¬ 
ment under which the liability arises at 
the time of each and every instalment.- 
when it becomes payable, that is to say 
twice a year. The point is an intereso- 
ing one, but it is not one which, in my 
opinion, can take this case out of the 
authority of the series of cases to which 
I have referred. It cannot be said that 
the alleged agreement could be regarded 
as a condition precedent to the attaching 
of any obligation under the contract. 

As regards the contention that the 
plaintiff is in effect claiming mainte¬ 
nance, and maintenance under the 
Hindu law is only claimable by a widow 
as long as she continues chaste, it is 
sufficient to say, as my learned brother 
has pointed out, that the plaintiff is not 
here claiming maintenance under the 
Hindu law, but certain sums which she 
is entitled to receive under an express 
agreement in that behalf. In Sathya^ 
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bhama v. KesavacJiarya (7) the case of 
Bhup Siiujh V. Lachman Knmcar (1) was 
referred to and distinguished on the 
ground that it related to a compromise 
which was arrived at regarding a claim 
of a widow for possession of property as 
heir. It was held accordingly that that 
decision had no bearing upon a case in 
which a suit was brought by a Flindu 
widow for maintenance, and w'bero, al¬ 
though the rate of maintenance was fixed 
by agreement, the claim was made not 
on the basis of the agreement but under 
the provisions of tiie Hindu law. The 
case before us is similar to the case of 
Bhup Siufjh V, Lachman Kiinwar (l) and 
clearly distinguishable from that of 
Sathyahhama v. Kcsavacha rya (7). I 
agree with ;ny learned brother that the 
rule should he discharged. 


P.N.'H.K. 


_ Bulc discharoed. 

l7) [lOiSj :yj t;oS=‘2‘J I. C. ;;07. 
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Ladirshatr J. Wichka — Appellant. 

V. 

T:7}iefi of India Eynjdoyees. Death Bene¬ 
fit Fii ;i d ~ Kospo nd o n t s. 

O. C. J. .\ppeal No. Go of 1930, De¬ 
cided on IGth March 1931, against deci¬ 
sion in Suit No. of 1929. 

Civil P. C. (1908), S. 60 and O. 21, R. 46— 
Property vesting in trustees and payable to 
children of constituents on death—Property 
cinnot be attached. 

lutcrest of lui oiuployco in Kmployco’s Death 
I’ouofit I'liiul, payable to children of the em¬ 
ployee on death, and voBting in the trustees of 
ihc fund, the employee having no interest in or 
dis[) 0 ,sing power over it during lifetime, cannot 
bo attached in execution of the decree against 
the employee, or under 0. dl, K. 46, on death of 
the omployco ; CUavir v. Mutual Reserve 
Fund Life .Issm (180'2) 1 Q. ]i. 117 ; 

Bnyfihach's Estate, In re TihhetU v. Enaelbach 
(1924) 2 Ch. 3-4S and 37 Rom. 471, Dist. 

[P 300 0 2, P 302 0 1 ] 

Jamshed Kanga^iov Appellant. 

TA F. Tnraporewala—iov Respondents. 


appeal 
arising 


Beaumont, C. J. -Tliis is an 

from a judgment of Mirza, J., .^ 

in certain execution proceedings. The 
apiwllant.plaintilT is a creditor of a 
deceased gentleman named Ilorraasji 
Bhabha who was employed in the Times 
of India newspaper onico and the defend- 
-ants m the suit are his executors. On 
Bth Noverabor 1929 11,o plaintiff obtained 


a decree for a money payment against 
the defendants as executors of Hormasji 
Bhabha. On 24th September 1930 the 
plaintiff applied for attachment; on 26th 
September a warrant for attachment 
was issued, and on 6th October a gar¬ 
nishee notice was issued to the Treasurer 
and Secretary of the Times of India 
Employees Death Benefit Fund. 

Now the whole question is whether' 
the interest of the deceased Hormasji 
Bhabha in the Times of India EmployeeSj 
Death Benefit Fund is an interest which 
can be attached by his creditors. In 
order to answer that question one has 
to look at the rules governing that fund 
which have been marked as Ex. A to an 
affidavit made by Mr. IT. W. Smith on 
behalf of the Times of India Company. 
The rules provide in Cl. 2 that the object 
of the fund is to secure some provision 
for the family of a member after his 
death. Cl. 4 provides that the fund shall 
be managed by a committee composed as 
therein mentioned. Cl. 5 provides that 
it shall be compulsory for all persons 
entering the service of the firm, which 
moans the Times of India, to join the 
Death Benefit Fund as soon as their 
names appear in the pay abstract. Cl. 7 
provides for contributions to the fund 
being made by the employees in certain 
proportions. Cl. 8 provides that any 
gratuities or jirosents of money by visi¬ 
tors and others to the press shall be paid 
into the fund. This clause and other 
later clauses clearly contemplate the 
addition to the fund of moneys coming 
from outside sources, but there is no 
actual provision for any contribution to 
the fund except by the employees. Then 
Cl. 9 provides that all amounts, from 
whatever source, shall be banked im¬ 
mediately and invested as soon as a 
sufficient amount has accumulated in 
Indian Government securities in the 
name of the President or Vice-President 
of the Committee and the Secretary and 
the Treasurer as Trustees of the Fund. 
01. 10 provides that on the death o( a 
member in Class A and Class B (which 
classes are defined, though the definitions 
are not material for the purposes of this 
appeal) the family or nominee of the 
member shall receive certain amounU 
calculated on the period of service. 
Cl. 11 provides that no one shall be en¬ 
titled to the full benefit of the fund who 
shall not have coutributevl to it for at 
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least twenty-four mont^&**aT^ m^'’the 
event of any member dying before tliat 
period his family or nominee shall be 
paid double the sum he has contributed 
to the fund. Then Cl. 13 is, I think, 
intended to provide who the beneficiaries 
are to be, and it is in these terms : 
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General for the appellant relies as show¬ 
ing that they confer upon the deceased 
some power of disposition over the fund 
which would make his interest attach¬ 
able under S. 60, Civil P. C. Cl. 17 pro¬ 
vides that any member leaving the ser¬ 
vice of the firm will be refunded the ani- 


“By the word ‘family* is intended widow, 
children, parents, brothers and sisters. If the 
deceased person leaves no widow the payment 
shall be made in the following order, viz., 
children, in their absence, parents and in their 
absence brothers and sisters, afterwards any 
other relatives : no creditor whatever shall 
have any claim upon the fund. A member 
shall be allowed to appoint a nominee from the 


members of his family or should he have no 


member of the family living as specified above, 


any other relative or person on payment of a 
fee of Rs. 2. If the deceased fails to appoint 
a nominee as above specified the claim shall 


revert to the fund, but the committee may 
sanction the payment of an amount to defray 
his funeral expenses.” 


Pausing here, you have got a fund which 
is vested in the trustees under Cl. 9, you 
have got the proportion of the fund which 
the member, his family or nominee is to 
receive under CL 10, and you have got 
Cl. 13 which provides in certain events 
how the family is to take. I may point 
out in passing that CL 13 seems to leave 
a good deal to the imagination. In the 
operative part the only event which is in 
terms provided for is the event of the de¬ 
ceased leaving no widow. If the deceased 
dies leaving a widow there is no provi¬ 
sion as to what is to happen to the fund. 
Fortunately in this case we are not con¬ 
fronted with any .difficulty under CL 13, 
because the deceased did not leave a widow 
and he did leave two sons, so that under 
01. 13 the sons are the beneficiaries. The 
deceased had a power of nomination 
aroongst the family defined as widow, 
children, parents, brothers and sisters; 
but that power he did not exercise, and 
as the deceased left two sons the power 

to nominate amongst other persons did not 
arise. Then continuing with the rules, CL 
15 provides that on the widow s z’emarry- 
ing, the benefit of the fund will revert to 
the other members of the'family as men¬ 
tioned before. This clause also is rather 
a strange one because the only provision 
mentioned before for the fund going to 
the family is, as I have pointed out, on 
the contingency of there being no widow. 
If there is no widow she cannot remarry, 
so that in terms CL 15 can never come 
into operation. Then we come to three 
clauses on which the learned Advocate- 


ount which he has contributed on condi¬ 
tion that such refund is applied for with- 
i.. three years from the date of leavings 
service. 

It is to be noticed first that this- 
clause only comes into operation in the 
particular event of the member leav¬ 
ing the service of the firm, which event 
did not occ"r, because the deceased was 
in the service of the firm when he died; 
and, secondly, the amount which the em¬ 
ployee is to get on leaving the service of 
the firm is not his proportion of the fund 
but merely the contributions which he 
has made to the fund. CL IS provides 
that any member who has^served twenty- 
five years or more, leaving service owing 
to reduction of staff or is forced to leave 
service for some cause with the consent 
of the firm can leave his fun^ as it stands 
and his family will get the benefit of the 
fund after his death, provided he makes 
an application as therein mentioned; but 
he is at liberty to receive his own con¬ 
tribution plus half the amount contribu¬ 
ted and forfeit all further claims to the 
benefit of the fund. CL 19 provides that 
any member who has served fifteen to 
twenty-four years will be refunded his 
actual contribution plus half of the total 
amount contributed, and members with 
less than fifteen years' service will be 
refunded only their actual contribution. 
I am disposed to think that this clause is 
only intended to operate on a member 
leaving the firm as specified in CL 18. 
It seems to me that all these provisions 
in Cls. 17, 18 and 19 only confer upon 
the employee a right to receive a portion 
of the fund in certain contingencies, none 
of which has happened, and, I think, 
therefore that these clauses can be dis¬ 
regarded. The position under the rulesj 
therefore is that you have a fund vested! 
in trustees and payable to the two child-| 
ren of the deceased and that the deoea-i 
sed himself never had in the events which 
have happened any interest in the fund 
or any disposing power over it. If that 
is the position, then I think there is a 
valid trust under S. 5 Trusts Act of 1882 
which provides: 
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"No trust in reihtion to inimov:ibIo property 
is valid uuless declared by a nontestamentary 
instrument in writing signed by the author 
of the trust or the trustee and registered, or by 
the will of the author of the trust or of the 
trustee. 

No trust in relation to moveable property is 
valid unless declared as aforesaid, or unless the 
ownership of the property is transferred to the 
trustee," 

I think hero tho ownership of tho whole 
tfund and tliereforo of the interest of the 
deceased which is sought to bo attached 
'had boon transferred to tho trustees of 
[the fund and that tliereforo tliere was a 
jvalid trust under that section. 

The learned Advocato-Gonoral relies 
on the English cases of Cleaver v. Mutual 
Reserve Fund Life Association (1) and of 
Fjngelbach's Estate, In re, Tibbetts v. 
Engelbach (2), and the decision of this 
Court in Shankar Vishi'ayiath v. Umaha-. 
(3). These cases, I think, establish this: 
that where you have a policy of insu¬ 
rance effected by A which provides that 
either on the death of .1 or at the e::pira- 
tion of a particular periefd, tho insurance 
company will pay tho sum assured to B 
that does nob confer any contractual 
right upon B nor does the taking of the 
policy in that form operate as a trust in 
favour of B. Consequently, on tho death 
of A, or on tho expiration of the specified 
period, the executors of .1 or A himself, 
as the case may bo, are tho only persons 
who can recover tho fund from tho in¬ 
surance company, and B has no claim to 
it. It seems to me that tho distinction 
between those cases and tho present case 
is that in this case you have gob an ac¬ 
tual fund vested in trustees whereas those 
cases are cases of contract pure and sim¬ 
ple. In my opinion therefore those oases 
do not apply, and, I think, that tho judg¬ 
ment of Mirza, J. was riglit, tho fund is 
nob attachable, and tho appeal must 
therefore bo dismissed with costs. 

Kemp, J.—I agree and have nothing 
to add. 

V.B./u.K. -I ppeal disviissed. 
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Lakshman Mahadev Deshpande —Res¬ 
pondent. 

Second Appeal No. 427 of 1928, Deci¬ 
ded on 27th November 1930, against deci¬ 
sion of Asstt. -Tudge, Satara, in Appeal 
No. 152 of 1927. 

(a) Bombay Land Revenue Code (1879), 

S. 83—Landlord must prove commencement 
of tenancy. 

Under S 83 the landlord must give satisfac* 
tory evidence of tho commenoement of the 
tenancy ; and where by reuson ol the antiquity 
of a teuani'v, no satisfnetory evidence of its 
coramencoment is forthcoming, and there is not 
any such evidence cf the j'Oriod of its intended 
duration, if any, agreed upon between the land¬ 
lord and tenant, or those under whom they res¬ 
pectively claim title, or any usage of the loca¬ 
lity as to duration of such tonanoy, it shall, as 
against tho immediate landlord of the tenant, 
l>e presumed to bo co'ostcnsivo with tho dura¬ 
tion of the tenure of such landlord and of those 

who derive title under him, Urdmarilv the 

% 

landlord must prove the commencement of tho 
tenancy by proving the particular day, month 
and year on which tho tenancy commenced by 
production of tho lease or a rent note.fP 303 0 1] 

(b) Bombay Land Revenue Code (1879), 
S. 83—Tenancy starting anterior to 1860 — 
Presumption as to permanent tenancy. 

in a suit for ejoclmont tho defendants who 
were alleged to bo annual tenants contended 
that they wore permanent tenants and woro not 
liable to bo ejected. Tho defendants adduced 
ovideuco to show that they wore in possession 
of the land as tenants at least from 1860 though 
it oxtondod to much anterior to that year. The 
p>lainti(T on tho other hand ‘proved that in the 
year 1750 another person was in possession of 
the laud as his tenant. 

Held : tliat the presumption of permanent 
tonanoy under S. 83 could bo raised in favour 
of tbo defendant as there was neither any evi¬ 
dence of the period of tho intended duration of 
tho tenancy, if any agreed upon between the 
landlord and tho tonant, nor was there any 
usage of tho locality as to tho duration of such 
tenauev : .-1. J. R. 1927 270, Foil. 

[P 304 0 1] 

K, I/. Kelka }—for Appellants. 

Y". N* Nadkarni and P. J3. Gajendra^ 
gadkar—ior Respondent. 


(1) [1892] 1 Q. B. 147=G1 L. 3. Q. B. 128=66 
L, T, 220=56 J. P. 180=40 \V. U. 2?0. 

(2) [1924] 2 Oh. 848. 

C) [1913] 37 Bom, 471=19 J. C. 7S6. 


Patkar, J.—This is a suit brought 
by the plaintiffa-rospondonta to recover 
possession of the land in suit on tho 
ground that the land was their ancestral 
property and that the defendants wore 
their annual tenants. 

Tho defendants contended that the 
gn\nt to the plaintiffs was of the royal 
share of the revenue and was not of th^ 
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soil, and that the defendants were per¬ 
manent tenants under S. 83, Bombay 
Land Revenue Go-ie. 

Both the Courts have found that the 
grant to the plaintiffs was of the soil. 
The learned Subordinate Judge found 
that in the year 1758 one Kasi Ghadge 
was the tenant of the lands in suit, and 
therefore came to the conclusion that 
the defend tnts’ family came to occupy 
the land after the year 1753. There is 
no evidence as to who was in possession 
between the years 1758 and 1860. The 
learned Subordinate Judge therefore held 
that as the history of the tenancy of the 
suit land for about one hundred years 
was nob clearly established the tenancy 
of the defendants was nob necessarily 
lost in antiquity, and, following the 
decision in Narayan v. Pandurang (l), 
held that the defendants failed to prove 
the presumption arising -under S. 83 of 
the Bombay Land Revenue Code. 

The learned Assistant Judge held that 
though the period of one hundred years 
was too long a period to satisfy the con¬ 
ditions laid down in the earlier ruling 
distinguished the present case from the 
later decision in Shripadbhat v. Rama 
(2), on the ground that it was shown by 
the plaintiffs that at some distant period 
in the year 1758 there was another 
tenant Kasi Ghadge and the defendants* 
tenancy could not have extended beyond 
the period 1758, and therefore confirmed 
the decision of the Subordinate Judge. 

Under S. 83 of the Bombay Land Re¬ 
venue Coda the landlord must give satis¬ 
factory evidence of the commencement 
of the tenancy ; and where by reason 
of the antiquity of a tenancy, no satis- 
factory evidence of its commencement is 
forthcoming, and there is not any such 
evidence of the period of its intended 
duration, if any, agreed upon between 
the landlord and tenant, or those under 
whom they respectively claim title, or 
any usage of the locality as to duration 
of such tenancy, it shall, as against the 
immediate landlord of the tenant, .be 
presumed to be co-oxtensivo with the 
duration of the tenure of such landlord 
and of those who derive title under him. 
Ordinarily the landlord must prove the 
commencement of the tenancy by nrov- 
i ng the parbi oalar day, month and year 

(1) A.I.R. 1922 Bom. 102=76 I.G. 71=47 
Bom. 4. 

(2) A.I.R. 1927 Bom. 270=101 I.O. 340. 
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on which the tenancy commenced by 
production of the lease or a rent-note.' 
It was however held in Narayan v. 
Pandurang (l) that, in the absence of 
proof of the commencement of the ten¬ 
ancy in a particular year a definite period 
from 1830 to 1850 might be considered 
to be sufficient to show the commence¬ 
ment of the tenancy in order to coun¬ 
teract the presumption under S. 83 of 
the Bombay Land Revenue Code. In 
Shripadbhat v. Raina (2) a period of one 
hundred years was considered to be too 
long a period to satisfy the condition 
laid dov/n by S. 83 to denote the com¬ 
mencement of the tenancy. 

It is urged on behalf of the respondents 
that, if it is proved that the tenancy of 
the tenant could not be traced back 
beyond a particular year it would be 
sufficient evidence which would go to 
counteract the presumption under S. 83 
of the Bombay Land Revenue Code. It 
was held in Narayan v. Pandurang (l), 
following the decision in Bamchandra 
Narayan Maniri v. Anant (3), that the 
mere fact that a tenancy has commenced 
sabsequent to the commencement of the 
landlord’s tenure, does not prevent the 
application of S. 83 : 

“ because there may be cases where iu spite of 
that the commencement of the tenancv is iu 
obscurity.” 

The fact that a tenancy could nob be 
traced beyond the year in which the 
landlord’s right commenced is not suffici¬ 
ent according to decided cases to prevent 
the application of S. 83 because in spite 
of it the commencement of the tenancy 
may be in obscurity. In the present case 
in view* of the fact that there was ano¬ 
ther tenant on the land at some distant 
period in the year 1768 coupled with the 
fact nothing is known for a period of 
more than one hundred years till the 
year 1860, it is difficult to say that the 
landlord has given satisfactory evidence 
of the commencement of the defendants’ 
tenancy. According to the view of 
Fawcett, J. in Shripadbhat v. Rama (2), 
some reasonable limits must be attaoued 
to the period sought to be proved on 
behalf of the landlord to denote the com¬ 
mencement the tenancy. In the case 
of Bamchandra v. Battu (4). relied on by 
the respondent’s counsel, the land was 
shown to be waste in 1851 and possession 

(3) [1893] 18 Bom. 433. 

(4J A.I.R. 1926 Beta. 55=91 I.G. 347. 
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of tho defendant's family commenced 
in 1865. There was therefore the defi¬ 
nite period of fourteen years in which 
rho defendants’ tenancy commenced. 
Fawcett, J., however explained his 
judgment in Naranan v. Pandurang (l) 
hy stating that there was no ground 
for saying that a particular year was 
outside tho limit contemplated by 
S. 83 in reg ard to proof of commence¬ 
ment of tenancy, and if a number of 
months can bo taken as a reasonable 
jtoriod, the period of a number of years 
would bo equally justifiable to denote 
tlie ]ieriod of tlio commoncomonfc of tho 
tenancy. Fawcett, J., in tho later case, 
however hold that some reasonable 
limits must be applied and that at any 
rato a period of hundred years is too 
long to satisfy that condition. We think 
that in tho present case the plaintiffs 
havo failed hy satisfactory evidence to 
prove tho commencement of tho tenancy, 
and that hy reason of tho antiquity of 
tlio tenancy satisfactory evidence of its 
coinmoncemont is not forthcoming. There 
is neither any evidence of the period 
of its intended duration, if any, agreed 
upon betw’eon the landlord and tenant, 
nor is there any evidence of any usage 
of tho locality as to tlie duration of 
such tenancy. Wo think therefore that 
the presumption under S. S3, arises in 
the olrcumstancos of tho present case. 
The rosult tiieroforo is that tlio appeal 
must be allowed, and the plaintiff's’ suit 
must bo dismissed with costs throughout. 

Broomfield. J. —The plaintiffs’ family 
hold tho suit land as their w’atan since 
A. D. 1006. fn 1758 there was a tenant 
on tho land named Kasi Ghadgo through 
whom tlio defendants do not claim. The 
ancestor of tho defendants is shown 
to havo been in possession in I860. Bub 
there is no evidence to sliow who was 
in possession between A. D. 1753 and 
1860. On those facts tho (luestion is 
whether it can be said that there is no 
satisfactory evidence of tho commonco- 
monb of the defendants’ tenancy wdthin 
tho meaning of R. 83, Bombay Land 
Revenue Code. If at the most we are 
able to say that tho tenancy must havo 
commenced at some time in the period 
of one hundred and two years between 
A. D. 1758 and 1360, it is obvious that 
the ovidenco can only bo said to bo 
"satisfactory” in a very limited sense. 
Can it be said to be sufficiently satis- 
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factory to defeat the presumption which- 
otherwise arises under S. 83 ? On that 
point there is what appears to me to 
bo very clear authority in the case of 
Harij^adlhat v. Rama (2), where it was 
held that in a case where the commence¬ 
ment of a tenancy could only be fixed 
within the period of one hundred years- 
that is nob satisfactory evidence and 
that the presumption of permament ten¬ 
ancy did arise. The learned Assistant 
Judge has attempted to distinguish this 
case (which had not been reported at 
the time the trial Court dealt with the 
case) on the ground that there is evidence 
that another tenant other than the 
defendants was on the land in A. D. 
1758, whereas in Shripadhhatx. Rama 
(2) the evidence did nob show whether 
there had been any other tenant or net. 
Mr. Nadkarni for the respondents con¬ 
siders that this circumstance is impor¬ 
tant because it shows that defendants” 
tenancy commenced after 1758. and he 
argues that it is sufficient to show that 
the tenancy must have commenced after 
a particular year. But that it is nob 
sufficient to show that the tenancy must 
have commenced after a particular year 
is clear from the judgment of this Court 
in Narayan v. Pandurang (l) where 
Fawcett, J. said (p. 835 of 24 Bom. 
L. R.) : 

“There is uo reason to diflor from :bo view 
taken in Rcimchandra Narauan Mcintri v. 

(2) that the mere fact of a tenancy 
having commenced subsequent to tho landlord’s 
tenancy does not prevent the application of 
S. S3 because there may bo cases where, in 
spite of that, the commoucomeut of the tenancy 
is in obscurity.” 

Tb is clear that in every case, where a 
tenancy is shown to have commenced 
subsequent to tho landlord's tenancy, 
and tho date of the commencement of 
the landlord's tenancy is known, it 
could bo said that tho tenancy must have 
commenced after a particular year. In 
my opinion the circumstance that a 
tenant other than defendants is shown 
to havo been on tho land in 1758 makes 
no material difference. The deoison in 
Shripadbhat v. Rama (2) covers the ease, 
and I agree that the appeal must be 
allowed. 

v.b./r.k. aUou'cd. 


Jaxardan V. Lakshman (Droomfiekl, J.) 
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Beaumont, C. J. and Murphy, J. 

Balgaunda Ramgaunda Patil — Ac¬ 
cused—Appellant. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 443 of 1930, 
Decided on 14th November 1930, against 
convictions and sentences passed by the 
Addl. Sess. Judge, Satara. 

Criminal P. C. (1898), Ss. 195 and 476 — 
S. 476 is corollary of S. 195—Powers con¬ 
ferred by S. 476 are not limited by S. 195. 

Section 476 is a corollary of S, 195. S. 195 is 
a disabling section while S. 476 is an enab¬ 
ling section and there is no inherent reason why 
the powers conferred by S. 476 should be strictly 
limited by reference to the disabilities imposed 
by S. 195. If once it is ascertained in judicial 
proceedings that there is an offence described in 
S. 463, I. P. O., or xnniishable under Ss. 471, 475 
or 476 of that Code and such oSenco appears to 
have been committed by a party to the proceed¬ 
ings then, under S. 476, the Court can inquire 
into the matter, and if it comes to the conclu¬ 
sion that other persons also, for example wit¬ 
nesses, are guilty of the offence it can refer the 
whole case to a Magistrate for an inquiry and 
committal : 18 Bom. 581, Foil. ; 42 Mad. 640 
{F.B,) ; A.I.R. 1925 Rang. 28 and 32 Mad. 49, 

[P 306 Cl] 

Per Murphy^ J .—-By the words **offeiice 3 
referred the section means what it sa 5 *s and 

not offences covered by the section and commit- 

c qualifying circumstances mentioned in 

S. 196 (c)| that is, by a party to the proceeding, 

n ^ . CP 308 Cl] 

By a distant relation of My alleged that M, 

who died on 7th January 1916, leaving two 
widows, left all property to him to the exclu- 

widows B applied in 1921 to the 
District Judge for letters of administration with 
the will annexed. In the proceedings that fol¬ 
lowed attesting witnesses were examined to 
prove the will. The District Judge held that the 

order under 

S. 476, Cnminal P.O., sending up the accused to 
the nearest Magistrate, The accused were tried 
and found guilty. It was contended that as the 
proceedings in the . committing Magistrate’s 
Oourt commenced after Act 18 of 1923 came 

into^ force, the proceedings were void ab initio 
for want of jurisdiction. 

: that the Judge before whom the pro- 

administration came was 
entitled to refer the case of accused 2 to 4 
(who were witnesses in the case), as well as of 

accused 1 (who was party to the proceedings) to 
the nearest Magistrate. qqq q 2 ] 

K. N. Koyajee—loi Appellant. 

P, Siting the Crown, 

Beaumont, C. J.- In this appeal 
accused 1 was convicted under S. 471 
I. P. 0,, ^ for using a forged document, 
viz., a will, and accused 2 to 4 were con¬ 
victed under S. 467 of the same Code 
which is the section which imposes a 
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penalty for forging a will, the offence of 
forgery being described in S. 463 of the 
Code. The facts shortly are that the 
maker of the will, Malgaunda A. Patil, 
died on 7th January 1916, and five years 
later, viz,, on 21st January 1921, an 
application was made by accused 1 to 
the District Judge of Satara for letters 
of administration with tl^e will annexed. 
Accused 1 was the principal beneficiary 
under the alleged will. In these proceed- 
ings the District Judge came to the con¬ 
clusion that the will was forged. He 
came to that conclusion after examining 
all the accused as witnesses and he dis¬ 
missed the application. On 6th Novem¬ 
ber 1922 he made an order under S. 476, 
Criminal P. G., sending the case to the 
nearest Magistrate for inquiry and to be 
dealt with. In so doing he expressed the 
opinion that accused 1 was guilty of an 
offence under S. 471, L P. C., and ac¬ 
cused 2 to 4 were guilty of offences under 
S. 467, I. P. C. The subsequent history 

of the matter is dealt with in the judg¬ 
ment of the learned Sessions Judge, A 
great deal of delay was occasioned, 
largely by appeal to the High Court in 
respect of the District Judges dismissal 
of the application for letters of adminis¬ 
tration and subsequent failure to notify 
the result of the appeal to the District 
Court, and ultimately the accused were 
put up for trial and wei'e convicted on 
23rd July 1930. 

Mr. Koyajee who appears for the ac¬ 
cused, takes a point of law in favour of 
accused 2 to 4. His point is that they 
were never properly committed for trial 
under S. 476, Criminal P. 0. since they 
were not parties to the proceedings for 
obtaining letters of administration. As 
the proceedings took place before 1923, 
the provisions of the Code apply as they 
were before the amendments made in 
1923. Ss. 195 and 476 were amended in 
various particulars in 1923. I am dis¬ 
posed to think that the only amendment 
really material for the purposes of this 
case is that under S. 476 of the old Code 
a complaint had to be made to the 
nearest Magistrate, whereas under the 
amended Code it has to be made to the 
Magistrate having jurisdiction. 

There has been considerable difference 
of opinion amongst the High Courts of 

47fi oAl Ss. 195 and 

tSt thiJV suggested 

that this Court has taken the view that 
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S. 476 18 an indopondent section and not 
controlled by S. 195. I am not satisfied 
that that view has formed the ground of 
any actual dooision by this Court, and 
il myself think, as a matter of construo- 
■tion, that both under the old Code and 
'the now Code, S. 476 is a corollary of 
S. 195. It seems to mo that the reason¬ 
ing of the Full Bench of the Madras High 
Court in Govi7ida Ii/er v. Bex (l) is un¬ 
answerable upon that point. But I do 
not think that it follows from that that 
it was not competent for the Court under 
8. 476 of the old Coda to make a com¬ 
plaint against persons who wore wit¬ 
nesses, and not parties, in the proceed¬ 
ings which came before the Court and to 
|wbioh S. 195 appliod. 8. 195 is a disab¬ 
ling section, and S. 476 is an enabling sec¬ 
tion, and I SCO no inherent reason why 
the powers conferred by 8. 476 should be 
strictly limited by reference to the disa¬ 
bilities imposed by 8. 195. 

For the purposes of this appeal the 
only subsection of 8. 195 which is 
relevant is (1) (c), and reading that 
subsection with 8. 476 it seems to me 
to come to this, that if once it is as- 
feertained in judicial proceedings that 
ithoro is an offence described in 
!8. 463, I. V. C.. or punishable under 
Is. 471. 475. or 476 of that Code and such 
olTonoo appears to have been committed 
Iby a party to the proceedings then under 
is. 476 the Court can inquire into the 
matter, and if it comes to the conolusion 
'that other persons also, for example, 
witnesses, are guilty of the otTenoe, I 
think that it can refer the whole ease to 
a Magistrate for an inquiry and commit¬ 
tal. It seems to mo that the words of 
'8. 476 of the old Code are wide enough 
to justify that conclusion. That conclu¬ 
sion is also directly justified by the deci¬ 
sion of this Court in In re Devji (2), in 
whioh it was hold that a ease could bo 
dealt witli under 8. 476 in respect of 
witnesses as well as of parties. Mr. Koya- 
joe says that in that case the witnesses, 
as well as the party, were charged under 
8. 471, 1. P. 0., which is one of the seo- 
tions mentioned in 8. 195 whereas in this 
case the witnesses wore charged under 
8. 467, whioh is not a section mentioned 
in 8. 195. But the answer to that is that 
8. 167 merely provides for the punish- 

(1) [1919] 42 Mad. 540=20 Or. L, J. 344=50 
1. 0. 824 (P.B.). 

(2) [1898] 18 Bom. 581. 


1931 

ment of the offence of forging a will and 
the offence of forgery is described gener¬ 
ally in S. 463 whioh is one of the sections 
mentioned in 8. 195 (l) (c), so that, if 
that point bo material, the witnesses 
here were charged with an offence re-^ 
forrod to in S. 195. That being so, ij 
think the technical objection fails. I] 
think that the District Judge before', 
whom the proceedings for letters of ad-j 
ministration came was entitled to refer 
the case of accused 2 to 4 as well as of 
accused 1 to the nearest Magistrate and 
that course he adopted. Speaking fort 
myself, I think that I would have arrived 
at the same conclusion if I were dealing 
with a case under the amended Coda. I 
am disposed to think that the view taken 
by the Rangoon High Court in the case 
of C. T. Giiriiswamy v. D, K. S. Ebrahim 

(3) is somewhat too narrow. It is obvi¬ 
ously very inconvenient if a Court finding 
that an offence has been committed by 
n party to certain proceedings before 
it, and also finding that other persons 
are guilty of the same offence, has to 
adopt one form of procedure for obtaining 
a committal in the case of the party and 
another form in the case of the other 
persons. That inoonvenieuoo must, I think, 
have boon present to the minds of those 
who framed the alterations in the 
Code, and I should not hold that the 
Code has produced that result unless 
the language oompolled me to do so, 
whioh I do not think it does. The toohni- 
oal objection therefore fails. 

On the merits I really have nothing 
to add to the very full judgment of the 
Sessions Judge. The evidence turns 
partly on expert evidence of handwrit¬ 
ing whioh Mr. Koyajee says that it is 
unsafe to act upon. I agree but here 
was ample further evidence to justify 
the allegation that this will had been 
forged and it seems to me that there is 
no ground whatever for differing from 
the finding of the Sessions Judge. The 
appeal must therefore be dismissed. 

Appeal dismissed with costs. 

Murphy, J. — These are appeals by - 
four persons. Appellant 1 was oon- 
vioted and sontenood under S, 471, 

I. P. 0. and the remaining appellants 
under 8- 467, I, P. C. 

The ciroumstanoes are unusual owing 
to the delay whioh ooourrod before bring^ 

I. K. 1925 Rui^ 28^4'l.'a' 

Cr. li. J. 295=2 Kang. 371. 
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ing theaa peraons to trial. The proaocu- 
tion originated in an application for 
letters of administration made to the 
District Judge of Satara in 1921 by the 
appellant Balgounda. It ended in the 
dismissal of the application and an 
order sending the applicant Balgounda 
and the remaining three appellants to 
the nearest Magistrate, First Class, under 
3. 476, Criminal P. C., for inquiry into 
offences punishable under S. 471j I. P. C. 
in the case of No. 1 and under S. 467, 
I. P. C, in the case of the three others. This 
order was made on 6bh November 1922, 
before Ss. 195 and 476, Criminal P. C., 
ware amended with effect from 1st Sep¬ 
tember 1923. We have consequently to 
consider the legality of the trial in the 
light of S. 476 as it then stood. The 
delay is in part due to the different ap¬ 
peals which were made and 'during 
which these proceedings had to be stayed, 
and partly to mislayings of documents 
and records in the different offices con¬ 
cerned. 

On the merits little can be said in 
appellant’s favour. The will accused 1 
propounded purported to have been made 
by one Malgauuda on 30bh December 
1915. He died on 7th January 1916, 
probably of plague. He was a boy of 
nineteen owning considerable property, 
and the last male member of his house, 
and left him surviving two widows, both 
then minors. Accused 1 was a distant 
kinsman living in the same village. It 
was improbable in the circumstances 
that Malgauuda would make appellant 1 
his heir and disinherit his two widows 
of their estate, coupling this with a 
direction that they were nob to adopt to 
him during appellant I’s lifetime. Ap¬ 
pellant 1 has admitted that ha was 
told of the making of the will in bis 
favour on the day after Malgaunda’s 
death. ^ But he never produced or men¬ 
tioned it till five years later. 

The method of obtaining it is also 
auspicious. Appellant 1 filed a suit 
against a person called Jinappa, since 
dead to produce it and Jinappa did so, 
the suit being filed in a civil Court of 
the neighbouring State of Sangli, which 
issued a search warrant on which it was 
produced. This transaction has every 
mark of what is called in ordinary lan- 
-guage a “pub up job” and I believe it 
was one. 

Between Malgaunda's death and this 
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highly suspicious suit there were many 
occasions on which if the facts were as 
the appellant maintains, we would have 
expected a man in his position to men¬ 
tion the will. These occasions are de¬ 
tailed in the learned Sessions Judge’s 
judgment, and I neod not repeat the 
story hero. It is enough to say that 
appellant 1 acted throughout as would a 
man who did not know of any will in 
his favour, Tho explanation is that ha 
could not got tho document and was 
told by a pleader whoso name is not 
given that alleging the existence of the 
will without producing ‘it would have 
been useless in a Court of law. As tha 
writer and tho attesting witnesses wera 
fellow villagers, I cannot believe that 
appellant 1 felt he could do nothing in 
the matter on this ground. The greater 
probability is that he would have 
maintained his claim on tho evidence 
available. His long silonca and manner 
of production of the will, even apart 
from the export evidence as to hand¬ 
writing make it certain that no will was 
ever mado by tho deceased and that the 
present one which could have been 
written at any time by the scribe and 
attested as it is was forged soon before 
its production in the Sangli Court. 

This finding of fact disposes of tha 
case of appellant 1, who was a party to 
the original proceedings and whose case 
falls within Ss. 195 (cj and 476, Crimi¬ 
nal P. 0, whsther before or after the 
amendment of 1923. 

The oases of the other appellants are 
also clear on the facts for if the'will was 
subsequently forged, as I believe it was, 
they were parties to the forgery when 
they attested it but their oases present 
a legal difficulty. Before tha amend¬ 
ment of Ss. 195 and 476, Criminal P. C., 
there were two courses open to a Court 
in tha circumstances of offences of this . 
nature. It could grant sanction under 
8 , 195 and so remove the bar to a pri¬ 
vate prosecution or it could proceed 
under S. 476. In the former case sanc¬ 
tion could only have been given against 
a party to the proceedings. Was there 
a similar obstacle to proceeding against 
witness under S. 476? The views of the 
several High Courts on this point were 
convicting. But this Court has held that 
witnesses could be proceeded against 
under S. 476, Criminal P. C., and 8. 467, 
I. P. C., on the view that S. 476 was 
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wider than and independent of S. 195 (c). 
Since the 1923 amendment the granting 
of sanction to a private prosecutor is 
abolished and Ss. 195 and 476 are 
closer connected so that the only pro¬ 
ceeding now open is one under S. 476. 
That section is now practically one 
regulating the'procedure to be followed in 
all cases falling under.S. 195. But to 
my mind this was clearly not so before 
the amendment of these sections. Ss. 195 
and 476 provided alternative procedures 
and the cases falling under S. 476 were 
defined by a reference to S. 195 gene¬ 
rally. The other view is that S. 195 
governed S. 476 in the sense that pro¬ 
secutions under S. 476 could only be 
instituted in the cases in which sanction 
could be given under S. 195, but the 
language of S. 476, as it was, contained 
no such limitation and it w’as "into any 
offence referred to in S. 195, sub-S. (l), 
Cl. (h) or Cl. (c),” 

The offence of forgery is one of 
those referred to. the reference being 
to its definition in S. 463 and by im- 
plication including the varieties of the 
offence specified in the succeeding sections 
including S. 467 after which the ref- 
eronco is to offences punishable under 
different sections being offences which 
are further developments of forgery such 
as using a forged document and so on. 
In other words in my view by the ^^ords 
"offences referred to” the section meant 
what it said and not offences covered by 
itho section and committed in the qualify¬ 
ing circumstances mentioned in S. 195 (c), 
that is by a party to the proceeding. 
This is, the view of the section laid down 
by this Court in the ease of In re Dcoji- 
valad Bhavani (2) this being a ruling of 
a Division Bench which is binding on us. 
The same view was taken by Sankaran 
Nair, J. in Ayyakanuu Pillai v. Emperor 
(4). It is not necessary now to decide 
whether or not this view is still correct 
since the amendment of the two sec¬ 
tions for the order in this case was made 
befoi'o the amendment and the proooduro 
then in force governs all the subsequent 
stages of the proceedings. For the same 
reason, the fact that the papers wore sent 
for inquiry to the nearest Magistrate, 
instead of to the Magistrate having 
jurisdiction cannot affect the present 
convictions. I agree that the appeal 

(4) 11909] 32 Mfid. 49=1 I. ^~597=9 Or. E, 
J.41. 


should be dismissed and the sentences 
confirmed. 

K.N./r.K. Appeal dismissed, 

A. I. R. 1931 Bombay 308 

Beaumont, C. J. and Murphy, J. 

Emperor 

V. 

Jamshedji Nasertca7iji Modi —Accused. 

Criminal Appeal No. 475 of 1930, De¬ 
cided on 2nd December 1930, against 
order of acquittal of Presidency Magis¬ 
trate, 3rd Court, Bombay. 

5v(a) Factories Act (12 of 1911)» S, 41 (a) 
Owner, knowing nothing about management 
of factory, is also liable. 

Even if the accused, who is the owner of a 
factory shows that he knows nothing about the- 
management of the factory and that ho has left 
the w'holo conduct of its affairs to a manager 
appointed by him for the purpose, he is not free 
from the liability imposed on him by S. 41 la). 
Factories Act. [P 309 0 ij 

(b) Facloriet Act (1911), S. 41—Occupier 
—Meaning explained. 

The word “ occupier ” in general means 
person who occupies the factory either by him¬ 
self or his agent. He may bo an owner, he 
may be a lessee or oven a more licensee, but be 
must have the right to occupy the property and 
dictate how it is to be managed. [P 309 0 ll 

P. B. Shhigne— ioT the Crown. 

E, C, Coyajee and S. E, Bamji'-lor 
Accused. 

Beaumont, C. J, —In this case the- 
accused is charged with an offence under 
S. 41 (a), Factories Act (12 of 1911). 
The allegation is that ho is the occupier 
of the factory in question, the Soona 
Printing Press, and that ho employed a 
person there for more than 11 hours in 
a day and more than 60 hours in a week, 
contrary to the provisions of Ss. 28 and 
27 of the Act. The learned Presidency 
Magtstrate, 3rd Court, acquitted him 
and the Government appeal. 

In his written statement the accused 
says he is the owner of the press, but 
that he knows nothing about the man¬ 
agement of the press, the whole conduct 
of which is left to his manager Mr. 
Mistry. Mr. Mistry went into the wit¬ 
ness-box and admitted that he was 
the manager of the press and did every¬ 
thing in connexion with the press. The 
question (or our consideration is whether 
in those circumstances the accused la 
liable. S. 41, Factories Act, provides 
that if in any factory certain offences 
are committed, which include the offen¬ 
ces charged in this case, the occupier and 
manager shall be jointly and severally 


1931 


Emperor v. Abla Isak 


liable for a fine which may extend to 
Rs. 500. So that it is perfectly plain 
^rom this provision that both the occu¬ 
pier and the manager may be respectively 
liable. I do not propose to attempt to 
do what the legislature refrained from 
■doing, namely, give an exhaustive defini¬ 
tion of the word ‘"occupier” for the pur¬ 
poses of the Act, but I should say that 
occupier ” in general means a person 
who occupies the factory either by him¬ 
self or his agent. He may be an owner, 
he may be a lessee or even a mere li¬ 
censee, but he must, I think, have the 
right to occupy the property and dictate 
how it is to be managed. It seems to 
me clear on the facta in this case that 
the accused is the occupier of the factory 
and that the manager who in fact con¬ 
trols it is a servant of the accused and, 
in those circumstances, I think the ac¬ 
cused as occupier is liable. It is suggested 
by Mr. Coyajee on his behalf that he 
could escape liability under S. 42, Fac¬ 
tories Act. But in my opinion, the an¬ 
swer to that is that he has not adopted 
the procedure pointed out by that sec¬ 
tion. Therefore, in my opinion, S. 42 
does not help him. The order of the 
lower Court acquitting the accused is set 
aside, and we convict and sentence the 
accused to pay a fine of Rs. 50. 

k.n./r.k. Accused convicted. 
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Mirza, J, 

Emperor 

V. 

Ahla Isak —Accused. 

First Criminal Sessions of 1931 Casa 
Ho. 4, Decided on 2l9t January 1931. 

Criminal P. C. (1898), S. 40 3 — Acquittal 

on charge of murder is bar to trial on charge 

of culpable homicide not amounting to mur~ 
■der. 

The two accused were originally tried before 
a Judge and jury. The charges preferred against 
them were murder and abetment of murder res- 
peotively. There were other charges also. The 
jury returned a verdict of not guilty^ The ao- 
oused were next brought up for retrial before 
another Judge under S. 308, Criminal P. and 
charges were framed against them and one was 
charged with culpable homicide not amounting 
to murder and the other with abetment of culp¬ 
able homicide not amounting to murder. The 
other charges were the same as at the first trial. 
It was urged that a retrial on these charges was 
not competent. 

Held ; that although there was no separate 
ohargo at the original trial of culpable homicide 
not amounting to murder against accused 1 and 
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of aiding and abetting the commission of culp* 
able homicide not amounting to murder against 
accused 2, it would have been competent to the 
jury, if satisfied by the evidence before them, to 
have found the accused guilty of those offences 
respectively and not of the major offences of 
murder and abetment of murder with which 
they were respectively charged, and consequent¬ 
ly their fresh trial on the now charges was not 
competent : 41 Cal. 1072, Dist. 

[P 310 C 1 ; P 311 C 1] 

Gomes —for the Crown. 

Daruvala — ior Aocusad. 

Facts.— The case was originally tried 
at the final Criminal Sessions of 1930 by 
Kemp, J., and a special jury. The charges 
then preferred against 2 accused were set 
out under four counts. Under the first 
count accused 1 was ’charged with rob¬ 
bery and causing voluntary hurt while 
committing robbery, being offences under 
S. 392 read with S. 394, I. P. C. Under 
the second count accused 1 was charged 
with murder under S. 302. Under the 
third count accused 2 was charged with 
having aided and abetted accused 1 in 
the commission of robbery and volun¬ 
tarily causing hurt, being offences under 
S. 392 read with Ss. 394 and 109. Under 
the fourth count accused 2 was charged 
with having aided and abetted accused 1 
in the commission of murder under Ss. 
302 and 109. There was no separate 
charge against accused 1 of having com¬ 
mitted culpable homicide not amounting 
to murder and there was no separate 
charge against accused 2 of having aided 
and abetted accused 1 in the commission 
of culpable homicide not amounting to 
murder. In that case the learned Judge 
charged the jury to return a verdict of 
guilty of culpable homicide not amount¬ 
ing to murder and abetment of that 
offence if they were satisfied that the 
evidence led by the *Grown fell short of 
the offences of murder and abetment of 
murder and constituted the lesser offen¬ 
ces. On the second and fourth counts 
the jury returned a unanimous verdict of 
not guilty of murder in favour of accused 
1 and of not guilty of abetment of mur¬ 
der in favour of accused 2, but were divi¬ 
ded by five against four in respect of 
culpable homicide not amounting to mur¬ 
der and abetment of culpable homicide 
not amounting to murder. The jury 
were also divided by five against four in 
respect of robbery with hurt and of abet¬ 
ment of robbery with hurt. The learned 
Judge acquitted accused 1 of the charge 
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of murder and accused 2 on the charge of 

abetment of murder and ordered: 

“Jury are discharged as to other charges : nc* 
oused to remain in custody.” 

The two accused were next brought up 
for retrial under the provisions of S. 308, 
Criminal P. C., and charges were framed 
against them again under four counts. 
The first and the third counts were the 
flame as the first and the third counts at 
the original trial ; the remaining two 
counts were new. In the second count 
accused 1 was charged with culpable 
homicide nob amounting to murder under 
8 . 302, I. P. G. In the fourth count ac¬ 
cused 2 was charged with having aided 
and abetted accused 1 in the commission 
of culpable homicide not amounting to 
murder under 8. 304 read with 8. 109. 

Judgment. —(After stating facts, the 
judgment proceeded) : An objection is 
taken on behalf of the accused to the 
second and fourth counts in the charge 
sheet and it is urged that a trial on those 
points is not now competent. Helianoo 
is placed upon 8. 403, Criminal P. C., 
which provides : 

“A jKjrson who haa ouco boon triod by a Court 
of compotont juriediotioD for an offence and con* 
viotod or acquitted of snob ofienco shall, while 
Buch conviction or acquittal romaiua in force, 
not bo liable to bo triod again (or the same 
oflence. nor on the same faote for any other 
offence for which a different charge from the one 
made against him might htve boon made under 
S. 2yG, or lor which ho might have been con¬ 
victed under 6. 237,” 

Section 236, Criminal P. C.. provides : 

"If a single act or series of acts is of euoh a 
nature that it is doubtful which of several 
offences the facts which can bo proved will con- 
etituto, tho acouRod may bo oh rgod with having 
committed all or any of such offences, and any 
number of such charges may bo triod at once ; 
or ho may bo charged in the alternative with 
haviiig committed some one of tho said 
offoncos,** 

Section 237 provides : 

"It. in the case inculionod In 8. 23G tho ac¬ 
cused is charged with one offence, and it appears 
in evidence that hoooinmitted a different offonoo 
for which ho might have boon chugod under tho 
provisions of that section, ho may bo convicted 
of tho oflenco which ho is shown to have com¬ 
mitted, although he w'as not charged with it.” 

It is clear that although there was no 
separate charge at the original trial of 
culpable homicide nob amounting to mur¬ 
der against accused 1 and of aiding and 
abetting the oommission of culpable 
homicide not amounting to murder 
against accused 2, it would have been 
oompetont to the jury, if satisfied by the 
ovidenoo before them, to have found tho 


accused guilty of those offences respect¬ 
ively and not of the major offences of 
murder and abetment of murder with 
which they wore respectively charged. 

Mr Gomes on behalf of the prosecutioD 
has contended that the lesser charges in 
respect of culpable homicide not amount¬ 
ing to murder and abetment of that 
offence must be regarded as being implied 
in the major charges of murder and abet¬ 
ment of murder and there would be no 
need to set them out separately as 
charges at the original trial to entitle the 
Crown to have a retrial on the lesser 
charges in case the verdict of the jury at 
the original trial in respect of the lesser 
offences cannot be accepted. Ho relies 
on the case of Eynperor v. Nirmal Eanta 
Roy (1), where the facts were that the 
prisoner had boon originally tried at the 
Criminal Sessions of the High Court for 
the murder and abetment of murder of a 
police officer under Ss. 302 read with 8. 

34 and 8. 302 read with 8. 114 and S. 
302 read with 8. 109, I. P. C., and also 
for the murder and culpable homicide of 
another person under Ss. 302 and 304, I. 

P.O. 

The jury roturnod a unanimoas verdict 
of acquittal under 8. 302 read with S. 34, 

I. P. G., in the first case, and unanimous¬ 
ly acquitted tho accused under S. 302 in 
the second case, but differed as to the re¬ 
maining charges by five to four and wore 
discharged. Tho prisoner was put up for 
retrial at a subsequent Criminal Sessions 
of the High Court on a charge of cul¬ 
pable homicide not amounting to murder 
in respect of the second case. An objec¬ 
tion was taken on behalf of the prisoner 
that such a retrial was not competent 
and that tho provisioua of S. 403, Cri¬ 
minal P. 0., wei'O a bar to it. The Court 

negatived this contention and held that 
the prisoner was not being tried again 
within tho moaning of S. 403. but that his 
retrial was on the original indictment 
and plea and that tho Court was con¬ 
tinuing the trial before another jury and 
tho process could continue till a verdict 
was passed on all tho oounta. Tho learned- 
judge, in tho oouiso of his judgment, ob¬ 
serves (p, 1083) : 

”iu this case the ovide^l(^o discloses only one 
illegal act, as far as Ananta is concerned, and 
the accused has boon charged in the alternative 
with having committed murder or culpable 
homicide of Ananta, a procedure the correclncss 

Ct. L.J. 460^4 

I.O. 840, 
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of which has not been disputed. S. 403 however 
protects him only against a trial for murder and 
‘any other offence for which a different charge 
from the one made against him might have been 
made.’ But the offence of ‘culpable homicide, 
for which it is now proposed to try him, is the 
same charge that was made against him, and 
on the terras of the section therefore this de* 
fence must fail,” 

The facts in the present case are ma¬ 
terially different from those in Emperor 
V. Nirmal Kantd Roy (l). In this case 
there were no specific charges before the 
jury of culpable homicide not amounting 
to murder and ubetment of culpable 
homicide not amounting to murder. The 
jury were not bound to return a verdiot 
in respect of those offences unless they 
were of opinion that the accused could be 
held guilty of these offences instead of 
murder and abetment of murder. Had 
these specific charges been framed in the 
original trial, the jury would be bound to 
return a verdiot on them. The position 
at the present trial seems to be this: that 
two charges are preferred against accused 
2 respectively which charges were not 
specifically framed against them in the 
original trial. The case, in my opinion, 
is covered by the provisions of S. 403, 
Criminal P. C,, and a fresh trial on the 
second and fourth counts is not compe¬ 
tent. The trial should proceed under the 
first and third counts only. 


K.N./K.K. 

% 


Order accordingly. 
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Beaumont. 0. J. and Murphy, J. 

Issuf Mahomed —Accused. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 473 of 1930, Deci- 
ded on 27th November 1930, against con¬ 
victions and sentences passed by Sess 
Judge, Surat. 

(a) Criminal P. C. (1898), S. 162 — S. 162 

prevents ueer of statements by accused to 
police. 

Section 162 is intended to prevent the user of 
Btatemeats made by the accused to the police, 
and questions designed to show, by process of 
elimination, that matters subsequently men¬ 
tioned by the accused were omitted from such 
statements are within the mischief aimed at 
by the section. [P 3^2 0 2J 

(b) Criminal P. C. (1898), S. 307—Inter¬ 
ference in verdict—Improper letting of evi> 
dence—Effect on fury—Verdict may be set 
aside. 

The High Court can only interfere with the 
verdiot of the jury on a point of law. 


Where having regard to the fact that the case 
against the accused is rather near the lino, and 
the jury evidently felt a difficulty about it 
because they took an hoiir in consid ring their 
verdict, it would be unsafe to s-iy that the 
effect of impr« perly leitiug in evidence, which 
in substance went to show that the statements 
of the accused before the jury were an after¬ 
thought, had no effect on th minds of the jury. 
The verdict cf the jury may therefore bo set 
aside. [P 313 0 1] 

iJ. M. Chohsi—iov Accused. 

P. B. Shingne —for the Crown. 

Beaumont, C. J.—This is an api>eai 

from a conviction and sentence paB9e(i by 
the Sessions Judge of Surat. The accused 
were charged with the offence of rape 
under S. 376 and 8. 376 read with S. 114, 
I. P, C, The case was tried by a jury, 
and the jury, after the absence of an hour 
returned a verdict of guilty, unanimous as 
regards accused 2, and by a majority of 
4 to 1 as regards accused 1. That being 
BO, we can only interfere with the verdict 
of the jury on a point of law. 

Now, the story shortly of the complain¬ 
ant was that she was raped by the two 
accused, who are boys of seventeen years 
of age, in a creek at the back of the house 
where she worked. The story had some 
curious features about it, because th© 
medical evidence was that the complain¬ 
ant’s body showed no marks of violence, 
though the alleged offence took place on 
stony ground, and no attempt seems to 
have been made by the complainant to 
summon help though there were various 
people in the immediate vicinity, if not 
actually looking on. at any rate within 
earshot. It was suggested on behalf of 
the accused by their counsel that the 
learned Judge did not emphasize these 
facts in his ’summing up. I think the 
summing up was quite a fair and proper 
summing up, and I should not have been 
inclined to interfere with the verdict on 
that account. 

Various points of law were suggested, 
but, in my opinion, there is substance in 
only one of them, and that is* a point 
which raises a question under S. 162, 
Criminal P. 0. Each of the accused made 
statements in the committing Magis- 
trate’s Court. The effect of the state¬ 
ments was that although they were at 
the place of the offence on the day in 
question they had not had sexual inter¬ 
course with the complainant, and ac¬ 
cused 1 accounts for the fact that he had 
scratches on his knees by saying : 



1931 


312 Bombay IssuF Mahomed v. Emperok (Beaumont, C. J.) 


“On the day previous to the day of the 
alleged offence, I hid fillen down from the 
cycle and I had been injured on my knees.” 

And accused 2 says : 

“I met Dhanki (the complainant), near the 
end of bazar; she was drunk. She called me and 
demanded eight annas from me saying she wan¬ 
ted for drinking liquor. I said I had no money. 
She pressed mo much for money, but I did not 
give and 1 went away home. I know nothing 
about tlii.s offence.” 

Now, when one of the prosecution 
witnesses, Sitaram, who was the police 
head constable, was being examined, he 
stated in his examination-in-ohief that 
he recorded in writing a statement which 
accused 1 made when he was arrested. 
He was then asked certain questions in 
a negative form. They were questions 
relating to the contents of the statement 
of accused 1 which the witness had 
admitted recording in writing, and ho 
says in his evidence : 

“The accused did not toll mo that he had a 
full frojii a bicycle on the day previous to the 
.alleged offence. He did not t;ll me that he 
was in his house. Ho did not toll mo that he 
had impounded the cattle of Jinia Shankar and 
that Ratilal was his father’s rival,” 

all matters which the accused had stated 
in the statement which he made before 
the committing Magistrate. Now, the 
effect of that evidence obviously was to 
suggest to the jury that the statement 
whioli the accused had made in the com¬ 
mitting Magistrate’s Court, and which he 
repeated in the Sessions Court, was an 
afterthought, because it was not the 
statement which ho had made on his 
arrest. 

In the case of accused 2, the same 
thing occurred in the evidence of witness 
Ex. 31, Fatesing, who is the Sub-Inspec¬ 
tor of Police, Ho was asked in his 
oxamination-in-chief: 

“Did accused 2 toll you tint whou ho was 
roturning to his houso vi.v Machiwad ho met 
Bhanki drunk near tho hx’/.\r and that sho 
(lomunclol eight annas from him and ho do- 
clincd to givo hor tho monoy ?” 

and the answer is “No." 

Thenj in cross-examination he says : 

“As soon as accused 2 appoarod before mo his 
body was searched and then his statomout was 

If 

recorded.” 

Now, both those statements by the 
police were objected to by tho pleader on 
behalf of tho accused, but tho objection 
was overruled. It seems to mo that if 
tho objection was put in tho proper form 
as I should assume that it was—it 
ought to have been allowed. Tho witness 
had admitted that he had written down 


the statement of the accused, and when 
he was asked as to whether the state¬ 
ment contained certain things, i. e., 
whether the accused had told him certain 
things, I think, in substance, he was 
being asked as to the contents of the 
document which contained the statement, 
and an objection, therefore could have 
been taken that he was not at liberty to 
speak as to the contents of the document 
without producing the document, and the 
defence could have called for the produc¬ 
tion of the document before the witness 
was allowed to speak as to its contents, 
under S. 22, Evidence Act. But the diffi¬ 
culty would then have arisen that the 
statement was made to tho police and 
could not; he produced because of S. 162, 
Criminal P, C. That section provides ; 

“(1) No st.^tomont mulo by any parson to a 
police offioer in tho courso of an investigation 
under this chapter shall, if reduced into writing 
bo signed by the person making it ; nor shall 
any such statement or any record thereof, 
whether in a police diary or otherwise, or any 
part of such statement or record, be used for 
any purpose (save as hereinafter provided) at 
any inquiry or trial in respect of any offence 
under investigation at the time when such 
statement was made.” 

The provisions which follow, in my 
opinion, do not apply because the accused 
did not want the statement while the 
police witnesses were in the witness-box 
for tho purpose of cross-examining those 
witnesses. The learned Government 
Pleader says that the questions directed 
to the police officers were not as to the 
contents of tho recorded statements, 
since the answers were negative. But it 
seems to me that that argument cannot 
prevail. If a police witness is asked 
“Did the accused say so and so,” and he 
answers “Yes," he is clearly using the 
statement. If he answers “No,” he is 
still using tho statement bo show that it 
omitted something material. S. 162 was^ 
intended to prevent the user of state¬ 
ments made by the accused to the police,* 
and questions designed to show, by pro¬ 
cess of elimination, that matters subse-j 
quently mentioned by tho accused were 
omitted from such statements are within 
tho mischief aimed at by the section, In^ 
my opinion, in the case of both the ac¬ 
cused those questions to the police officers 
ought to have been disallowed. 

Assuming that to be so, the learned 
Government Pleader submits that the 
fact of allowing those questions did not 
really affect tho verdict of the jury, and 





1931 


Lakshman V. Emperor (SB) 


Bombay 313 


’that both under S. 537, Criminal P. C. 
cand under S. 167, Evidence Act, we are 
not bound to set aside the verdict or 
•direct a new trial if we are satisfied that 
the affect of the evidence was nob seri¬ 
ously to prejudice the accused. There is, 
no doubt, force in that contention. It is 
very difficult to say what effect any parti¬ 
cular evidence may have had on the jury. 
But having regard to the fact that this 
is a case which was rather near the line, 
the jury evidently felt a difficulty about 
it because they took an hour in consider¬ 
ing their verdict, I think it would bo un¬ 
safe to say that the effect of improperly 
letting in evidence which in.substance 
went to show that the statements of the 
accused before the jury were an after¬ 
thought had no effect on the minds of the 
jury. I think therefore we must set 
aside the verdict. 

The question then arises whether there 
should be a new trial. These accused are 
'both young and they have been in prison 
ior four months. On the whole, we think, 
the best course is to set aside the con¬ 
viction and sentence and not direct a 

new trial, but direct the accused to be 
released. 

Murphy, J.—I agree. There is no 
'doubt that the statements, which are 
-objected to by the defence in this ease, 
made during examination of two of the 
police officers, were inadmissible under 
S. 162, Criminal P. G. The difficulty was 
got over by asking the police officers 
whether the accused in each case had 
made some definite statements, those 
being their explanations before the com¬ 
mitting Magistrate of the false charge, 
they said, had been made against them. 
This was an indirect way of discrediting 
the statements of the accused by saying 
that the substance of their statement 
had not been their earlier explanation of 
the charge against them. This was not 
proper, and such a use of statements 
recorded under S. 162. Criminal P. C. 
•cannot be made. 


k.n./r.k. 


Convictiofi set aside. 
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Special Bench 

Madgavkar, Patkar, and Murphv, JJ. 

Lakshman Ghavji Narangikar —Ac¬ 
cused. 


V. 

Emperor —Opposite Party. 

Criminal Revn. No. 48 of 1931, De¬ 
cided on 3rd March 1931. 

^ ^ (a) Jurisdiction — “Administrative 
order ’—Term is not known to law, British 
or Indian—All Government orders are sub¬ 
ject to tests in Courts of law—Criminal 
Trial. 


Per Af^dgavlcar, /.—The term “administrative 
order ’ is one not known to law British or Indian. 
Unlike France, with its droit administratif (ad¬ 
ministrative law) and its Conscil d' Ebat (State 
Council) to administer it, administrative laws 
and administrative Courts find no place in the 
constitution of Greit Britain or of India. The 
powers of the Local Government like the rights 
of other corporations and bodies can oal}° be 
derived from the law and extend no further 
than what the ordinary law permits. The Exe¬ 
cutive Government, Local or Imperial, is as 
subject to the law, and- their acts and orders 
are not less open to test in the Courts than 
those of the humblest citizen. [P 315 C 2] 

(b) Criminal P. C. (1898), S. 526 (1) (e)— 
Transfer of case from one Court to another 
by High Court under S. 526, is not open to 
interference by Local Government. 

Per Madgavkar, J .—Under the scheme of the 
Criminal rroeedure Code the general frame¬ 
work of the administration of justice, such as 
the division of the province into sessions divi¬ 
sions .and their boundaries and places of sitting, 
the appointment of Sessions Judges and the 
classification of offences into those triable with 
a jury and these triable with assessors, is left 
under Ss. 7, 9 and 269 to the Local Govern* 
ment. But within this framework the High 
Court has uuder the Government of India Act 
and the Letters Patent the widest possible res¬ 
ponsibility and the superintendence of the 
Courts and powers of transfer under S. 526 for 
the ends of justice and for the convenience of 
the parties and the like in any particular case; 
and such a transfer of any particular case from 
one Court or Judge to another within this 
framework as fixed by the Local Government 
for the general administration of justice is a 
matter to be decided by the High Court and not 
by the Local Government. The High Court 
cannot alter the regular place of sitting of any 
Sessions Court, from the place directed by the 
Local Government under S. 9. But it can 
and repeatedly does, under S. 526 change the 
venue of trial of any case from any one of 
these places to another, both notified under 
S. 9 though It cannot to a third, not so 
notified and directed by itself. 

(c) Criminal P. C. (1898), 

193 (2)-Word “only*' in 
plained—S. 9 (2) and S 

“Corrtf ® (2) headed 

Towns” the r npil outside the Presidenov 
iowns the Local Government maj, by general 


[P 31C G 1] 
Ss. 9 (2) and 
S. 193 (2) ex- 

( 2 ) contemplate 
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or Bpeoial order in ibo otiicial Gazette, direct 
nt what place or places the Court of 
KcasioD (not any persona dosignata) shall hold 
it-3 sitting. Again in 8. 193 (‘2) under the bead 
“conditions roquisile for the institution of 
proceedings,” the only condition requisite 
under (1) for a trial before a Sessions Judge is 
cominitineut, and under (2) the further condi¬ 
tions requisite for trials before Additional Sob- 
nions Judges and Assistant So8=»ioDS Judges are 
directions by the Local Govornmout by general 
or special order, or by the Sessions Judge. The 
word "only” in 8. 193 (2) would show, along 
with the heading above, that the clause is in¬ 
tended not BO much to O'rlend the power of the 
transfer of the Local (iovernraent as to limit 
the ^woi“S of the Additional and the Assistant 
Sessions Judge to try such cases alone as the 
liociil Government or iho Sessions Judge om- 
powers them to do. It is true that by thorn- 
polvos the words “special order” could perhaps, 
ou the atriob and literal meaning, ho oon- 
filmed in both sections as moaning '‘in any 
particular chpo.” But reading the sectious in 
their context this was not, it socraB, the inten¬ 
tion of the legielftturo cither under 8. 9 {‘2) or 
8. 193 {'i). Those flections, like S. 267 regard¬ 
ing trial by jury or assessors in oaeoB or classes 
of cases, contemplate general directions for the 
convenience of the people and the administra¬ 
tion of juBtico and special orders where such 
gcucral orders have to bo modified by reason of 
circumstiucoB affecting the population such as 
plague, flood, disturb-tnccs and the like. What¬ 
ever iiB powoiB under S. 178, neither by 8. 0 
nor by 8. 193, did tlio legislature, it scorns, 
int-ond that the Local Oovornmont should in¬ 
terfere with the ordinary course of justioe in a 
particular case or transfer a particular case 
from a pirtiouinr Judge to another particular 


Judge. [P31G0 2] 

(df Criminal P. C. (1898), S. 526 — 

“Ends of Justice"—Significance explained. 

Madtjavhar, J. —The “ends of justice" is 
a term impossible to define. Coufidcnco in the 
Court administering justice on the part of both 
parties and cf the public is a vital olomcnl in 
the administration of justice, so much so that 
a roasonable apprehansion, tantamount to lack of 
oonfidoiico renders a ir.vnsfor advisiblo A spe¬ 
cial Judge or a speci.il voniio directed by the 
Local Government i.s apt or nt loist ifl capa¬ 
ble of l)oing UBod to destroy this confidence, 
und except where the Rupromo need of justice is 
oloirly such as to override those oousidorations, 
tho ordinary course of jnatioo is best left un¬ 
touched: A, I, H. 1920 Bout. 551, IlfL on. 

[P 317 0 2] 

(e) Criminal P. C. (1898), S 269—Trial b> 
jury is more advantageous to accused than 
one by assessors. 

Per J.—Tho pchomo of the Code 

fihowa that in tho view of tho logifllalure it if 
lesB advantigooufl to an accused to bo triec 
with the aid cf aeBossors than bv a jur) 
(Murphy. J.. Contra): 25 680. J>o;/. 

^ . . [P318 0 2‘ 

loV 9r*7*‘*''‘* (1B98), Si. 526, 9 and 

193-Order of transfer under S. 526- 

Change of place of trial or change frore 

jury to assessors or vice versa—Such chang< 

IS no to ex^cise of High Court’s powei 
under S. 526. 

Vet Madga: hir,J.~yhtlAc\. lhat tlio esor 


else of High Court’s powers of transfer ou the 
merits of a particular case whether for tho con¬ 
venience of parties and witnesses or for the 
ends of justice, might result in a change of* 
place of trial or in a change from jury to ae- 
sessors or vice versa, is in no way repugnant to 
the intentions of the logiBlaturo, as expressed 
in S. 9 and S. 193 (2). The only exception to the 
High Court’s powers under 8. 626 in a parti¬ 
cular case is that laid down in sub-S. (7), viz., 
where under S. 107 (2) the Local Government 
has specified the ofiicer or tho Court or both by 
whom a Judge may be tried. Such a direction 
by tho Local Government is not open to trans¬ 
fer by High Court. Even there a Local Govern¬ 
ment h»s specified a Sessions Division under S. 
178 for tho trial of cases or classes of cases, 
which it cm only do where there has been no* 
previous order of High Court under S.5‘2G such a 
specific direction still remains subject to High 
Court’s powers under 8. 52G of Bubsoqueut 
transfer oh proper cause shown. A transfer in 
many cases involves a change of venue. 

[P 318 0 2 : 

(g) Criminal P. C, (1898), Si. 9 (2) and 
193 (2)—Special Government order ai to at 
what place Court of Session should hold its 
sittings is not ultra vires. 

Per Patkar, J .—There is nothing in 8. 9 (2) 
to prevent a special order being passed direct¬ 
ing at what place ’a Court of Session should 
hold its silting. If by reason of an outbreak 
or plague or any other cause it becomes noc©?- 
sary or expedient that a Court of Session should 
hold its sitting in respect of all the oases at u 
different pi »co or should try a particular cose at 
a paniouiar place, the words of S. 9 (2) are 
wide enough to cover such an order. [P 320 C 1] 

(h) Criminal P. C, (1898), S. 9—Additional- 
Sessions Judge functioning for particular 
case is different from Sessions Judge and 
each is subordinate to High Court. 

Per Patkar^ ,1 .—The Assistant Sessions Judge 
the Additional Sessions Judge and the Sessions 
Judge, exorcise co-ordinate or equal jurisdic¬ 
tion of a Sessions Court within the limiU o! 
tho authority oenforred on them by tho Code, 
but are novenheiess different Courts each sub¬ 
ordinate to the High Court. [P 321 0 1] 

(i) Criminal P. C. 11898), Ss. 9 (2} and 
269— Local Government only and not 
High Court can decide whether a Sessions 
Court shall try cases with jury or assessors. 

Per Murphy, J .—By the Criminal Procedure 
Code tho discroliou to direct where a particular 
Sessions Court shall sit is under S. 9 (2) left to 
the Local Government, and the further question 
of whether it shall try cases with a jury, or sit 
with assessors, is also one for tho Local Govern¬ 
ment, and not for tho High Court with the 
previous sanclion of the Govomor-Goueral in 
Council, to dolormino: 23 Mad. 632. Hr/, 

[P 323 0 1. a] 

(j) Criminal P. C. (1898), Ss 193 (2). 9 (2/ 
and 526—Local Government naming a Judge 
to try particular case and directing him to 
bold his Court at particular place— Such 
order held to be valid but High Court held 
to have power to transfer case. 

After luo commitinout of a case to tho Court 
of Sessiou at Thana, the Looal Govornmout by 
a notification under S. i93 (2) dirocted by namo 
tbo Assistant Judgo and Additional Sessions 
Judge, Thana, to try that case and under S,9 (2^ 
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directed that the Judge should hold his Court 
for the trial of the said case at Alibag. The ac¬ 
cused made an application on the ground that 
the action of the Local Government was illegal 
and ultra vires and that the case should be 
transferred on the grounds of convenience and 
for the ends of justice, [P 322 0 1] 

Held : {Per Full Bench) that the order passed 
under Ss. 193 (2) and 9 (2) was valid, it being 
nei her illegal nor ultra vires, [P 323 C 2] 

Held also —(Per Madgavkar and Patlcar, JJ,) 
that the High Court had power to transfer the 
case on the grounds of convenience and that 
an order for transfer was expedient for the ends 
of justice {Murphyt J. Contra). [P 322 C 2] 

H, 0. Coyajee.S. C. Joshi and E, N. 
Dharap —for the accused, 

Jamshed Kaiiga i),nd P. B. Sh{7ig}ie-' 
—for the Crown. 

Madgavkar, J.—This application 
raises a question of some importance 
under S. 526, Criminal P. C. On 25th 
September 1930 a disturbance took place 
at Chirner, thirteen miles from Panvel, 
forty-seven accused were sent up before 
the Magistrate and on 31st January 
1931, were committed by him for trial 
before the Sessions Court of Thana under 
Ss. 120-B(1), 147, 148, 149, 224, 302, 
332. 379 and 395, I. P. C. The trial 
would have taken place at Thana with a 
jury. 

On 12bh February 1931 the following 
notification, No. 8252-2 dated 6th Fe- 
bruary 1931, was published in the Bom¬ 
bay Government Gazette : 

‘•Under S. 193(2), Criminal P. 0., 1898 (5 of 
1898) the Governor in Council is pleased to 
direct that Mr. N. R. Gundil, LL. B., Assistant 
Judge and Additional Sessions Judge, Thana, 
shall try the case known as the Chirner Riot 
Oaeo, which has been committed to the Sessions 
by Mr. R. R. Sonalkar, a Magistrate of the 
First Class in the District of Kolaba, and under 
S. 9 (2) of the said Code he is further pleased 
to direct that Mr. Gundil shall hold his Court 
for the trial of the said case at Alibag.” 

A trial at Alibag would be with asses¬ 
sors. 

The accused apply to this Court for a 
transfer of the case. The original appli¬ 
cation was dated 11th February and 
asked that the trial should take place at 
Thana. But the application as amended 
is to transfer the case from the Court of 
Mr. Gundil, Additional Sessions Judge, 
holding his Court for the trial of this 
case at Alibag, to the Court of Session 
sitting at Thana. 

Three points are taken for the peti¬ 
tioners: firstly, that the notification in 
question, at least in regard to the seopnd 
part, is ultra vires; secondly, that in any 
case this Court has jurisdiction under 


S. 526, Criminal P. C., and thirdly, parti¬ 
cularly on the ground of convenience and 
to a certain extent even by reason of the 
right of trial by jury at Thana, the case 
should be transferred. 

The contentions for the Crown, as pre¬ 
sented by the learned Advocate-General,, 
are shortly as follows : 

Firstly, the order in question is an ad¬ 
ministrative order, not open to modifica¬ 
tion by this Court, secondly, 'the venue- 
and the question of jury or assessors are 
matters not for this Court but for the 
Local Government under S. 9 (2) and 
S. 269, thirdly, as in this application the 
petitioners do not object to Mr. Gundil 
trying the case, S. 526 has no application 
as the case still remains and is asked to 
be retained in the Sessions Court of 
Thana, so that we are indirectly asked to 
order Mr. Gundil to sit at Thana, and try 
the case with a jury and we have no 
power to do so. and lastly, on the merits 
there is no greater inconvenience at 
Alibag than at Thana. It was also- 
suggested that an order of this Court 
might be rendered infructuous if the 
Local Government chose now to issue a 
farther notification. 

As to the preliminary point, parti-j 
oularly of administrative powers and thi&- 
last ground, it is to be observed that the 
term “administrative order” is one not 
known to law, British or Indian. Un¬ 
like France, with its droit administratif 
(administrative law) and its Consoil d’ 
Etat (State Council) to administer it, 
administrative laws and administrative 
Courts find no place in the constitution 
of Great Britain or of India, The powers! 
of the Local Government like the rights 
of other corporations and bodies can only 
be derived from the law and extend no 
further than what the ordinary law per¬ 
mits. The Executive Government, Local 
or Imperial, is as subject to the law, and 
their acts and orders are not less open 
to test in the Courts than those of the 
humblest citizen. Therefore no special 
sanctity or legality attaches to the noti¬ 
fication as falling within the category of 
“administrative orders.” 

In regard to possible action by Govern¬ 
ment in the future, treating the matter 
not as a hint, much less as a threat, but 
as an argument, for consideration on the 
merits, pure and simple, it fails, in my 
opinion, on three grounds. Firstly, every 
case must be decided on the record as it 
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stands, and not on the record as it might 
stand by reason of some possible future 
action by either party. Secondly, the 
scheme of the Code clearly demarcates 
tho respective powers and functions and 
is intended to prevent any possible con¬ 
flict between the action of the Local 
Government and of this Court, express 
provision being made, where necessary, 
to avoid such conflict as in S, 526, sub- 
S. (7) and in S. 178. Thirdly, though I 
do not wish to stress this ground, a 
transfer by us to this Court itself under 
S. 526, sub-S, (l) (ej (iii) would not be 
open to interference by the Local Govern¬ 
ment. 

Under the scheme of the Criminal Pro¬ 
cedure Code the general framework of 
tho administration of justice, such as the 
division of the province into sessions divi¬ 
sions and tlieir boundaries and places of 
sitting, the appointment of Sessions 
Judges and tho classification of offences 
jinto those triable with a jury and those 
triable with assessors, is left under Ss. 7-9 
jand S. 269 to the Local Government. 
|But within this framework this Court 
Jias under tlio Government of India Act 

I 

'and the Letters Patent tho widest possi- 
jble responsibility and the superinten¬ 
dence of tho Courts and powers of trans¬ 
fer under S. 526 for tho ends of justice 
and for tho convonienco of tho parties 
;and the like in any particular case ; and- 
such a transfer of any particular case 
■ from one Court or Judge to another 
iwithin this framework as fixed by the 
iLocal Government for the general ad¬ 
ministration of justico is a matter to be 
^decided by this Court ‘and not by the 
Local Government. If this scheme and 
this demarcation are correct, an argu¬ 
ment from generalities that the greater 
includes the loss or that a class of oases 
includes any particular case is beside tho 
point, since it obliterates tho division of 
functions and of powers, creates con¬ 
fusion and might lead to a conflict, which 
it must ho tho aim of the Code to avoid. 
This Court cannot alter the-regular place 
of sitting of any Sessions Court from the 
(place directed by the Local Government 
■under S. 9. But it can, and repeatedly 
doos, under S. 526, change the venue of 
jti'ial of any case from any one of these 
jplaoos to another, both notified under 
iS. 9, though it cannot to a third, not so 
inotified and diroctod by itself. And it 
was in fact, very fairly conoedod by the 


learned Advocate-General at the close of 
his argument that this Court had power 
under S. 526—the present notification 
notwithstanding—to direct a transfer of 
the case to another Court of Session such 
as Surat or Ratnagiri, and that we also 
had power to transfer a case from the 
Sessions Judge of Thana who sits at 
Thana to the Additional Sessions Judge 
sitting at Thana or Alibag, or vice versa. 
The fact therefore that in any particular 
case the exercise of our power of transfer 
might result in a change of venue and 
incidentally from assessors to jury or 
vice versa is no argument whatever, in 
my opinion, against the present petition. 

In this regard, the language of the re¬ 
levant sections, such as Ss. 9 (2) and 297 
and 298, is conclusive. Under S. 9 (2), 
headed “Courts and Offices outside the 
Presidency-Towns,” the Local Govern¬ 
ment may. by general or special order in 
the official Gazette, direct at what place 
or places the Court of Session (not any 
persona designata) shall hold its sitting.! 
Again in S. 193 (2), under the head “Con-! 
ditions requisite for tho institution of' 
Proceedings”, the only condition requi-' 
site under (l) for a trial before a Sessions 
Judge is commitment, and under (2) the' 
further conditions requisite for trials 
before Additional Sessions Judges andi 
Assistant Sessions Judges are directions 
by the Local Government by general or 
special order, or by the Sessions Judge. 
The word "only” in S. 193 (2) would 
show along with the heading above, that 
the clause is intended not so much to 
extend the power of transfer of the Local 
Government as to limit the powers of 
the Additional and the Assistant Sessions 
Judges to try such oases alone as the 
Local Government or the Sessions Judge 
empowers them to do. It is true that by 
themselves the words “speoial order” 
oould perhaps, on tho strict and literal 
meaning, be oonsti'ued in both sections 
as meaning “in any particular case.” 
But reading the sections in their oontextj 
this was not, in my opinion, the intention 
of the legislature either under S. 9 (2)< 
or S. 193 (2). Those seobions, like S. 267 
regarding trial by jury or assessors in 
oases or classes of oases, contemplate 
general directions for tho convenience of 
the peoido and tho'administration of jus¬ 
tice and special orders whore such general 
orders have to be modified by reason of 
oiroumstanoes, affeoting the population) 
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suoh as plague, flood, disturbances and the 
like. Whatever its powers under S. 178, 
neither by S. 9 nor by S. 193 did the 
legislature, in my opinion intend that the 
Local Government should interfere with 
|the ordinary course of justice in a parti- 
jCular case or transfer a particular case 
■from a particular Judge to another parti¬ 
cular Judge. And the notification there¬ 
fore, even if it is within the letter of 
these sections, violates their spirit. 
And in any case, it is not, like a direction 
under S. 197, exempted from our power 
under S. 526. 

There is one further flaw in the notifi¬ 
cation, viz., that it directs not a Court 
nor even an officer as such, to hold his 
sitting at Alibag, but Mr. Gundil as a 
persona deaignata. I do not propose to 
express a definite opinion whether such 
a flaw does or does not necessarily vitiate 
the whole notification, and cause it to 
be ultra vires, as, in any case I propose 
to consider the -petition on the merits, 
I reserve, therefore my opinion on the 
question of the validity of the present 
notification, but assume for the purpose 
of this application that it is valid. 

As to our powers under S. 526 the 
convenience of parties needs no definition. 
The ends of justice’*, as I have pointed 
out in the case of Evans, In re (1) is a 
term impossible to define. If I may be 
permitted to quote from that case (p. 749 
of 50 Bom.): 

‘*What -then are the “ends of justice”? To 
the particular result in any particular case 
justice is indifierent. The end of justice is no 
more conviction than acquittal. It is justice, 
by the ascertainment of the truth as to the 
facts on a balance of evidence on each side. 
If so, do the ends of justice require, or do they 
not, that the accused person from the moment 
of his arrest should have reasonable access to 
his legal advisers; or .does it suffice that this 
access should commence under the Prisons Act 
(9 of 1894) from the time when the exclusive 
police custody has ceased? To this question, 
the answer is in my opinion, clear. If the end 
of justice is justice and the spirit of justice is 
fairness, then each side should have equal 
opportunity to prepare its own case and to laj' 
its evidence fully, freely and fairly, before the 
Court* This necessarily involves preparation* 
Such preparation is far more effective from the 
point of view of justice, if it is made with the 
aid of skilled legal advice—advice so valuable 
that in the gravest of criminal trials, when 
life or death hangs in the balance, the very 
State, which undertakes the prosecution of the 
prisoner, also provides him, if poor, with such 
legal assistance.** 

(1) A. I. R. 1926 Eom. 551=97 I. C, 801=27 
Or, L. J. 1169=50 Bom. 741. 


To this I might add two other consi¬ 
derations, second only in importance to 
this for the ends of justice. Confidence 
in the Court administering justice on the 
part of both parties and of the public is 
also a vital element in the administra¬ 
tion of justice, so much so that a reason¬ 
able apprehension, tantamount to lack 
of confidence, has been held by the! 
Courts to render a transfer advisable.!' 
A special Judge or a special venue direc-j 
ted by the Local Government is apt or'at: 
least is capable of being used to destroyj 
this confidence, and except where the I 
supreme need of justice is clearly such as- 
to override these considerations, the 
ordinary course of justice is best left! 
untouched. 

In the present case on the question of 
convenience, without entering into de¬ 
tails as to.the comparative salubrity of 
the jail or lock-up at Thana with the 
jail or lock-up called the Hirakot at 
Alibag, it seems to me clear that for the 
last fifty years the Local Government, 
themselves have always recognized the 
superior convenience of Thana as against 
Alibag to parties and witnesses from the 
Panyel and Karjat talukas in the case of 
Sessions trials and important civil suits, 
over five thousand rupees. This is clear 
from the fact that even when in the^ 
other talukas of the Kolaba District 
formerly the District Magistrate of 
Kolaba, empowered as Additional Ses¬ 
sions Judge in the rains —as now the.- 
Sessions Court by any of its Judges in 
certain months—were directed to hold a 
sitting at Alibag, the two talukas of 
Panvel and Karjat have for nearly fifty 
years been excluded, and the Sessions, 
cases from these two talukas have all 
along been tried at Thana; and even 
when for a year or so in 1920 a First 
Class Subordinate Judge’s Court was 
established at Alibag, suitors from Panvel 
and Karjat were expressly allowed to- 
retain their right of litigation at Thana. 

From the particular affidavits in this 
case it appears that there is a daily 
motor service from Chirner to Panvel 
and another from Panvel to Thana. 
There is no service between Chirner and 
Alibag; and though the distance as the 
crow flies is undoubtedly shorter, there 
is only a track from Chirner to a village 
called Avre, according to the petitioners, 
a foot-track, according to the arguments 
for the Crown possible also to bullock-- 



318 Bombay TjAKSHMAN v. Emperor (S6) (Madgavkar, J.) 1931 


carta. Then there is a wide creek with 
a ferry over which passage depends upon 
stray boats on to Rewas and thence by 
motor car to Alibag. Tho affidavits both 
in quantity and quality for the peti¬ 
tioners are, in my opinion, stronger and 
iortify tho general conclusion I have 
already stated that the general public 
convenience of trials, civil and criminal, 
from Panvel is at Thana and not at 
Alibag. It is not alleged by Govern¬ 
ment that there is any particular in¬ 
convenience of the present trial at Thana 
30 as to prejudice them or any particular 
convenience at Alibag. The utmost con¬ 
tention for the Crown is that Alibag is 
not less convenient to themselves and 
to the petitioners than Thana. That 
contention, for the reasons stated above, 
in ray opinion, fails. 

The petitioners have already engaged 
pleaders from Bombay and Thana as 
well ’as some from Panvel to defend 
them before the Magistrate. The wit¬ 
nesses for the Crown number over a hun¬ 
dred and those for the defence over two 
hundred. The Sessions trial will pro¬ 
bably last two or three months. Atrial 
at Alibag would compel advocates from 
Thana and Bombay to live there through- 
out while one in Thana makes it possible 
for the accused to engage counsel to 
come up daily from Bombay. For the 
purpose of legal defence, Alibag is prac¬ 
tically a taluka headquarters, while 
Thana is an important judicial centre 
with easy access to Bombay. It is no 
reflection on the Bar at Alibag to hold 
that the defence would have far greater 
facilities ’by a trial at Thana. How im¬ 
portant an element such legal assistance 
is for the ends of justice I have already 
stated in my judgment in Evans, In re 
(1). Tho Government can easily afford 
special fees to spend on counsel at 
Alibag. But not so tho accused petition¬ 
ers who may nob be able to afford the 
prohibitive fees necessary to induce ad¬ 
vocates or counsel from Bombay or 
Thana to leave their work there and 
remain in Alibag for two or three months. 
This point therefore is in favour of tho 
petitioners. 

On the second point as to trial by jury, 
it has always been hold by all the Courts 
as, for instance, by this Court in King^ 
Emperor v. Parbhiishanlcar (2). that: 

"(2)'[1^1] 25 Boni; 030=3 

(F.B.). 


“the scheme of the Code shows that iu the 
view of tho legislature it is less advantageous 
loan accused to be tried with the aid of asses¬ 
sors than by a jury.” 

To this opinion from so high an autho¬ 
rity as the late Sir Liawronoa Jenkins and 
the similar remarks of Chandavarkar, J. 
to the same effect at p. 694, it is needless 
to add. Particularly, in a case of this 
gravity involving life or death to the 
accused, it is impossible, in my opinion 
for this Court to ignore the considera¬ 
tion that in the present case the accused 
rightly or wrongly attach appreciable 
value to this right of trial, and if so, 
this element also is in favour of the 
petition the more that there is no allega¬ 
tion or affidavit for Government against 
a jury at Thana or in favour of assessors 
at Alibag. 

With the general argument that by an 
order such as the one proposed we should 
bo indirectly defeating the intentions of 
the legislature by onoroaohing on tho 
province of the Local Government if tho 
venue of the trial were changed I have 
already dealt. The legislature contem¬ 
plates general directions by the Local 
Government in regard to places whore 
the Courts of Session should sit with 
modifications by special orders for public 
contingencies. The Local Government 
have similar powers in oases and 
classes of cases to decide by notification 
once for all until modified whether such 
trials generally shall be with the aid, 
of assessors or of a jury. And the faotj 
that tho exercise of our powers of transfer 
on the merits of a particular case, 
whether for the convenience of parties 
and witnesses or for the ends of justice, 
might result in a change of place of trial, 
or in a change from jury to assessors ori 
vice versa, is in no way repugnant to the! 
intentions of the legislature, as expressed 
in S. 9 and S. 193 (2), or in regard to the 
particular notification. Tho only excep¬ 
tion to our powers under S. 526 in a 
particular case is that laid down in 
9 ub-S. (7), viz., where under S. 197 (2) 
tho Local Govornmont has specified tha 
officer or the Court or both by whom a 
Judge may bo tried. Such a direction by 
the Local Government is not open to 
transfer by this Court. Even where a 
Local Govornmont has specified a Sessions 
Division under S. 178 for the trial of 
oases or olasses of oases, which it oani 
only do whore there has been no previous, 
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■ order of tliis Court under S. 526, such a 
Ispecifio direction still remains subject to 
jour powers under S. 526 of subsequent 
itransfer on proper cause shown. A 
^transfer in many oases involves a change 
!of venue. No statute or decision is cited 
iio show that such a consequence or a 
change from jury to assessors or vice 
versa is a bar to our powers under S. 526. 

Bub even assuming that the petitioners 
attach greater value to a jury than to 
the point of convanionoe, if they satisfy 
us on the latter point, their table of 
comparative values, real or professed, 
should not affect our decision, more parti¬ 
cularly if they succeed, as in my opinion 
they do. on both points. 

For these reasons I would hold that 
jOvea if the nobificabion in question is 
jintra vires, wo have power under S. 526 
■jto transfer the trial under 01. (1) (d) and 
lOi. (e), sub-01, (ii) from Mr. Gundhil 
iSitting at Alibag, which is a Court sub- 
jordinate to our authority, to the Court of 
■the Sessions Judge at Thana, which is 
also such a criminal Court of equal juris- 
idiction, and that the petitioners have 
shown that such an order will tend to 
the general convenience of parties and of 
witnesses. 

As to the form of the order, the fact 
that the petitioners, while they ask for a 
trial at Thana are indifferent whether 
they are tried by Mr. Gundil or any 
other ofSoer, presents, in my opinion, no 
difficulty. There is a permanent Sessions 
Court and Judge at Thana. 

I would accordingly allow the appli¬ 
cation and transfer the trial of the case 
^rom Mr. Gundil sitting as Additional 
Sessions Judge at Alibag to the Court of 
the Sessions Judge at Thana. 

Patkar, J. —This is an application for 
transfer made by forty-seven accused 
who are committed to the Court of Ses¬ 
sion at Thana by the committing Magis¬ 
trate for offences under Ss 120-B?l) 

147, 148, 149, 224, 302. 332, 379 and 395*. 

f. P. C. 

After the commitment of the case by 
the Magistrate to the Court of Session at 
Thana, the Local Government by Govern¬ 
ment Notification No. 8252/2, dated 5th 
February 1931, under S. 193 (2), Criminal 
P. G., directed Mr. N. B. Gundil, Assis- 
tant Judge and Additional Sessions Judge, 
Thana, to try the case known as the 
Ohirner Riot Case committed to the Court 
of Session at Thana, and under S.' 9 (2) of 


the same Coda directed that Mr. Gundil 
should hold his Court for the trial of the 
said case at Alibag. 

The accused have made this applioabioa 
ou the ground that the action of the 
Local Government is illegal and ultra 
vires, and secondly, that the case should 
nob be tried at Alibag on the ground of 
inconvenience, and on the ground that 
the transfer is expedient for the ends of 
justice. 


The first question arising in this appll- 
cation is whether the order of the Local 
Government is illegal and ultra vires. 
Under S. 7, Criminal P. C.. every province 
shall be a sessions division, and every 
sessions division, for the purposes of this 
Code, shall be a district or consist of 
distriots. The Thana Sessions division 
consists of two districts, the district of 
Thana and the district of Kolaba. Under 
S, 9, sub S. (l), the Local Government 
shall establish a Court of Session for 
every sessions division and appoint a 
Judge for such Court, and under sub- 
S. (3). the Local Government may also 
appoint Additional Sessions Judges and 
Assistant Sessions Judges to exercise 
jurisdiction in one or more such Courts. 
Under S. 193, sub-S. (l), Criminal P. C.,* 
except as otherwise expressly provided, 
no Court of Session shall take cogni¬ 
zance of any offence as a Court of original 
jurisdiction unless the accused has been 


committed to it by a Magistrate duly 
empowered in that behalf. Under sub- 
S. (2) the Additional Sessions Judges and 
Assistant Sessions Judges shall try such 
cases only as the Local Government, by 
general or special order, may direct them 
to try or as the Sessions Judge of the 
Division, by general or special order, may 
make over to them for trial. Under 
S. 193, 9ub-S. (2), the Local Government 
had power by special order to direct the 
Additional Sessions Judge, Mr. Gundil, 
to try this particular case. Under S. 9 
sub-S. (2), Criminal ~ 

Government may, by 
order, in the official 
what place or places 
Sion shall hold its sittings, but until such 
order is made the Court of Session shall 
hold its sittings as heretofore 

It is contended on behalf’ of the ac¬ 
cused that the Local Government has 

^ °°tifioation directing 
the Court of Session to be held at Alibag 

in certain months commonoing on dates 


-I 

P* C., the Local 
general or special 
Gazette, direct at 
the Court of Ses- 
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to be fixed by the Sessions Judge of 
Thana, and that the notification dated 
5th February 1931 does not direct any 
new place where the Court of Session 
should hold its sitting, and further that 
the notification does not order the Court 
of Session to hold its sitting at Alibag, 
but has directed a particular Additional 
Sessions Judge to hold the sitting of his 
Court at Alibag. Under S. 193 (2) the 
fjocal Government had power to direct 
Mr. Gundil, the Additional Sessions 
Judge, to try this particular case. The 
previous orders of the Local Government 
wero general orders under S, 9 (2), and 
there is nothing in S. 9 (2) to prevent a 
special order being passed directing at 
what place a Court of Session should 
hold its sitting. If by reason of an out- 
i)roak of plague or any other cause it 
becomes necessary or expedient that a 
Court of Session should hold its sitting 
in respect of all the cases at a different 
place or should try a particular case at a 
particular place, the words of S. 9 (2) are 
wide enough to cover such an order. An 
order passed under S. 9 (2) is an adminis¬ 
trative order passed by the Local Govern¬ 
ment, and the special order of the Local 
Government in the present case directing 
the Additional Sessions Judge to try this 
particular case at Alibag does not appear 
to contravene the provisions of S. 9 (2). 
Under S. 20, I. P. C.. a “Court of justice” 
denotes a Judge empowered by law to 
act judicially alone, and Mr. Gundil 
having been empowered by the Local 
Government to try this case could by a 
special order be directed to hold the 
sitting of his Court at Alibag. 

I therefore think that the order of 
Government passed under S. 193 (2) and 
S, 9 (2) is not illegal and ultra vires. 

It is next contended on behalf of tlie 
accused that on the ground of conveni¬ 
ence and for the ends of justice the case 
should be transferred from the Court of 
Mr. Gundil holding his fitting at Alibag 
to the Sessions Judge at Thana. It is 
urged on behalf of the Crown that the 
High Court has no power to transfer the 
case from Mr. Gundil holding his Court 
at Alibag to the Sessions Court at 
Thana on tho ground that the case 
was committed by tho Magistrate to 
tho Court of Session at Thana, and 
Mr. Gundil was authorized by tho 
Local Government to try this case under 
S. 193 (2), and tho Additional Sessions 


Judge is exercising his jurisdiction as a 
Sessions Court at Thana, and the case* 
cannot therefore be transferred to the^ 
same Court namely the Sessions Court at 
Thana. The application as originally 
drafted, contained a prayer that the case- 
should be transferred from Alibag to^ 
Thana, and it is contended on behalf of 
the Crown that the High Court has no¬ 
jurisdiction to fix the place of the sitting 
of the Court, and that the Local Govern¬ 
ment alone has the power to fix the place 
of the sitting of the Court under S. 9 (2),. 
Criminal P. C. 

Under S. 526, Criminal P. C., the High- 
Court has power to order a particular 
case to be transferred from a criminal 
Court subordinate to its authority to any 
other criminal Court of equal or superior 
jurisdiction. Under S. 9 the Court of 
Session has to be established by the Local 
Government and it has to appoint a 
Judge of such Court, and it may appoint- 
Additional Sessions Judges and Assistant 
Sessions Judges to exercise jurisdiction in 
one or more such Courts. The Additional 
Sessions Judges and Assistant Sessions 
Judges exercising jurisdiction in the Ses¬ 
sions Courts would therefore be exer¬ 
cising jurisdiction as Courts of Session. 
The application as now amended contains 
a prayer for the transfer of the case from 
the Court of the Additional Sessions- 
Judge holding his Court at Alibag to the 
Sessions Judge at Thana. 

The question in the present case is- 
whether tho Additional Sessions Judge 
who has been appointed to try the case 
is the same Court as the Court of Ses¬ 
sions Judge at Thana. The Additional 
Sessions Judge can try such oases under 
S. 193 (2) as the Sessions Judge of the 
Division, by general or special order, 
made over to him for trial, and under S. 
433 (2) ; an Additional Sessions Judge 
shall have and may exorcise all powers of 
a Sessions Judge under Ch. 32 in respect 
of any case which may bo transferred to 
him by or under any general or special 
order of the Sessions Judge. It is there¬ 
fore clear that the Additional Sessions 
Judge exercising jurisdiction is a different 
Court from tho Sessions Judge who trans¬ 
fers the case to him for trial. Similarly 
an Assistant Sessions Judge empowered 
to pass any sentence authorized by law 
under S. 31 (3) exercises jurisdiction as a 
Sessions Court, but a person convicted by 
an Assistant Sessions Judge on whom a 
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sentence of imprisonment not exceeding 
four years has been passed may appeal to 
the Court of Session. In such cases the 
Assistant Sessions Judge though exercis¬ 
ing jurisdiction as a Sessions Court is a 
different Court to that of the Court of 
Session to which an appeal from bis de¬ 
cision lies. I think therefore that the 
Additional Sessions Judge and the Assis¬ 
tant Sessions Judge appointed under S. 9 
(3), though exercising jurisdiction as a 
Sessions Court, are, while exercising their 
functions in respect of particular cases 
which have been made over to them, 
different Courts to the Sessions Judge 
who has been appointed under S. 9 (l), 
Criminal P. G. 

Apart however from the general con¬ 
sideration of the provisions of the Cri¬ 
minal Procedure Code, Mr. Gundil has 
bean specially appointed by name as the 
person to try this particular case at Ali- 
bag. The appointment therefore is by 
name and not in virtue of an office, and 
it is doubtful whether in case Mr. Gundil 
ceases to exercise his powers as Assistant 
or Additional Sessions Judge, his succes¬ 
sor can be determined by the Sessions 
Judge under S. 559 (3) of the Code. Fur¬ 
ther if the Sessions Judge after deciding 
a Sessions case by reason of transfer or 
any other cause ceases to exercise his 
jurisdiction as a Sessions Judge in any 
particular Sessions subdivision, his suc¬ 
cessor in office as Sessions Judge alone 
would be entitled to make a complaint 
under S. 195, Criminal P. 0., in respect'of 
any offence committed in relation to the 
proceedings before the Sessions Judge, 
and it is doubtful whether an Additional 
Sessions Judge will have the power to 
make a complaint with regard to an 
offence committed in the proceedings con¬ 
ducted before the Sessions Judge who has 
oeased to exercise his powers in the same 
Sessions Division. 

If the contention of the learned Advo¬ 
cate-General in suppoi’t of the validity'of 
the Government notification that the 
words “Court of Session” in S. 9 (2) signi¬ 
fy an individual Judge of such a Court 
and not necessarily all the Judges of'such 
Court be accepted as correcfc,.the criminal 
Court in S. 526 of the Code would mean 
an individual Judge of the Court, and 
there can be transfer from an individual 
Judge of a Court to another Judge of the 
same Court, both being criminal Courts 
subordinate to-tho High Court. “Court” 
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under S. 3, Evidence Act, includes all 
Judges and Magistrates and all persons 
except arbitrators legally authorized to 
take evidence. “Criminal Court,” under 
S. 4 of the old Criminal P. 0., Act 10 of 
1872, means and includes every Judge or 
Magistrate or body of Judges or Magis¬ 
trates inquiring into or trying any cri¬ 
minal case or engaged in any judicial 
proceeding. Under S. 17, sub-S. (3), all 
Assistant Judges are subordinate to the 
Sessions Judge in whose Court they exer¬ 
cise jurisdiction. An Additional Sessions 
Judge exercises jurisdiction of a Sessions 
Court when empowered under S. 193 (2) 
and S. 438 (2), Criminal P. G. The As- 
sistaut Sessions Judge, the Additional' 
Sessions Judge, and the Sessions Judge’ 
exercise co-ordinate or equal jurisdiction; 
of a Sessions Court within the limits ofl 
the authority conferred on them by the 
Code, and are nevertheless different; 
Courts each subordinate to .the High 
Court. 

I think therefore that an Additional 
Sessions Judge exercising jurisdiction as 
a Sessions Judge under the Criminal Pro¬ 
cedure Code is a Court Subordinate to the 
High Court, and i.s also a Court different 
from the Sessions Judge of the Sessions 
Division, who, when exercising functions 
as a Sessions J'udge, is also a Court sub¬ 
ordinate to the High Court, I think 
therefore that the High Court has power 
to transfer the case from the Court of 
Additional Sessions Judge, Mr. Gundil, to 
the Court of the Sessions Judge at Thana. 

The order passed by the Local Govern¬ 
ment under S. 9 (2) is not a bar to an 
order of transfer by the High Court under 
S. 526. Under S. 526 (7), an order under 
S. 197, Criminal P. C., will not be affected 
by any order under S. 526. Any order 
under S. 9 (2) is not saved by any of the 
provisions of S. 526, Criminal P. C. 

The next question is whether there are 
sufficient grounds for transfer of the case. 
The application is based on the ground of 
general convenianco of the accused and 
their witnesses. Several affidavits have 
been filed in the case in support of the 
contention that a transfer from the Court 
of Mr. Gundil at Alibag to the Sessions 
Court at Thana will tend to the general 
convenience of the accused and their wit¬ 
nesses. According to the accused, along 
the road from Ohirnor to Panvel, which 
is a distance of 13 miles, there is motor 
service, and there is also motor service 


1931 


322 Bombay Lakshman v. Emperor (SB) (Patkar, J.) 


from Panvol to Thaiia, a distance of 20 
miles. It is fiuther contended that the 
accused have engaged pleaders from Pan- 
vel, Thana and Bombay, and it would be 
inconvenient for them to attend at Alibag 
the Sessions case which is likely to last 
for nearly three months. 118 witnesses 
are to bo examined on behalf of the pro¬ 
secution and about 225 for the defence. 
On the other hand, it is contended on be¬ 
half of the Crown that Chirner is about 
five miles from Avro, and after crossing 
the creek one can go to Rowas and from 
Rewaa to Alibag. There is ’a conflict of 
evidence as to whether there is any cart- 
road from Ghirnor to Avre, and as to whe¬ 
ther boats are available at Avre to cross 
the creek and reach Rewas. On behalf of 
the accused it is stated that the usual prac¬ 
tice of going to Alibag from Chirner is 
first to go to Karanja. a distance of 18 
miles from Chirner by cart-road, and 
then to cross the creek from Karanja to 
Rewas, and there is difiiculty of securing 
motors which run from Rewas to Alibag 
between 9 and 10 a.m. It is further 
contended on behalf of the accused that 
the accommodation in the jail for the 
accused is insufficient and that there 
would be scant accommodation for 
the relatives of the accused and their 
idoaders and there is want of a 
good library. Making duo allow¬ 
ance for exaggeration in the alVidavits 
tiled on behalf of the accused and on 
jconsidoration cf tho conflicting affidavits 
■made in tho case, it appears to mo that 
the balance of convenience is in favour 
of tho accused, and tliat it would tend 
to the general convenience of the accused 


;if tho transfer is ordered irom tho Court 
lof the Additional Sessions Judge holding 
ibis sittings at Alil-ag to tlie Sossiom 
’Judge at Thana. It is not suggested or 
IhohaU of tho Crown that tho trial at 
Alibag is more convenient to tho prose 
c ion. 


U further contended on behalf of 
the accused that if the trial is held at 
Alibag they will lose the valuable right 
of trial by jiu ,, wliereas if tho trial is 
hold at Tliana they will secure the right 
of trial by jury, as tiio Sessions trial at 
Thana will be by jury and the trial at 
.-\hhag will bo with tlie aid of assessors. 

According to tho view of Sir Lawrence 

Jenkins in the Full Bench decision in 
the case of KinQ-Emyeror v. Parhhu- 
shadkar (2) tho scheme of the Code 


shows that in the view’ of the legisla¬ 
ture it is less advantageous to an ac¬ 
cused to be tried with the aid of asses¬ 
sors than by a jury. 

It further appears that though a First 
Class Subordinate Judge was appointed 
at Alibag for one year by Notification 
No. 5210, dated 9th June 1920, the talu- 
kas of Panvel and Karjat were excluded 
from his special jurisdiction, and though 
the District Magistrate of Kolaba was 
appointed as an Additional Sessions 
Judge in the Thana Sessions Division in 
particular mouths and was directed to 
try cases committed for trial by the 
Magistrates in the Kolaba District, by 
Notification No. 2153 dated 21st April 
1903, the operation of that notification 
was withdrawn so far as the talukas of 
Karjat and Panvel ^Ye^e concerned by a 
subsequent Notification No. 473, dated 
30th January 1905. 

I think therefore that on the ground^ 
of convenience and on the ground that' 
an order for transfer is expedient for the' 
ends of justice, I would transfer tho case, 
under S. 526 from the Court of the Ad-| 
ditional Sessions Judge, Mr. Gundil , 
holding his sitting at Alibag, to the’ 
Court of the Sessions Judge at Thana.' 
Though the High Court may not have^ 
the power under S. 526, Criminal P. C., 
to order any particular trial to be hold at 
any particular place, the High Court has 
the newer to decide that a particular place 
of siti’ngs of any Court is inconvenient, 
and that an order of transfer from a 
Court sitting at a particular place to an¬ 
other Court sitting at a different place 
vs’ill tend to the general convenience of 
the accused and their witnesses, and if 
tho High Court comes to the conclusion 
that a transfer is necessary, a change 
of place is inevitable. It is unnecessary 
in this case to go into tho question of tho 
powers of tho High Court under Cl. 29. 
Letters Patent, and S. 107, Government 
of India Act. Under S. 526, Criminal 
P. C., the High Court has tho power 
to transfer a case from a criminal Court 
subordinate to its authority to any other 
criminal Court of equal or superior 
jurisdiction. 

I think therefore that the present ease 
pending before Mr. Gundil, Additional 
Sessions Judge holding his Court at Ali¬ 
bag, should be transferred to the Court 
of tho Sessions at Thana. 
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Murphy, J. — The applicanfcs have 
been committied to the Sessions Court of 
Thana on charges of rioting and murder 
and the case has some political signifi¬ 
cance, as it arose out of the Satyagraha 
movement in connexion with the break¬ 
ing of forest laws at Ghirner, in the Pan- 
vel taluka of the Thana District. The 
trial will be a heavy one, for we are 
told there are 118 prosecution and 225 
defence witnesses, and the Local Govern¬ 
ment has made an order, directing that 
it shall be held by Mr. Gundil, Addi¬ 
tional Sessions Judge of Thana, and that 
he should hold it at Alibag. This order 
was issued on 5th February 1931. 

The application which was in the first 
instance for a direction to Mr. Gundil 
to hold his trial at Thana is opposed by 
the Advocate-General for the Crown. 
At the end of the hearing the terms of 
the application were amended, and the 
final request was for a transfer of the 
case to the Sessions Court of Thana, sit¬ 
ting at Thana. The grounds set out in 
the application are three-fold being ; 

(1) that the order under S. 9 (2), Cri¬ 
minal P. C., directing Mr. Gundil 'to 
hold the trial at Alibag is illegal, and, 

(2) under S. 526 (l) (d), that a trial at 
Thana will tend to the general conveni¬ 
ence of the parties and witnesses and 
finally, (3) under S. 526 (l) (e) that such 
an order is expedient for the ends of 
justice. 

The points arise out of the following 
circumstances : 

The Sessions Division of Thana in¬ 
cludes two revenue districts, those of 
Thana and Kolaba. The present ar¬ 
rangements under S. 9 (2) are, that cases 
coming from Thana District and the 
Karjat and Panvel talukas of the Kolaba 
District are tried at Thana and those 
from the remaining talukas of the 
Kolaba District at Alibag. 

The present orders as to the mode of 
trial are that the Judges of the Sessions 
Division sit with a jury at Thana, and 
with assessors at Alibag. Ghirner is in 
the Panvel taluka, and the order direct¬ 
ing Mr, Gundil to hold this trial at 
Alibag is a special one. The only sec¬ 
tion of the Code prescribing the place of 
trial within a Sessions Division is S. 9(2). 
It provides that the place or places shall 
be indicated by general or special order 
by the Local Government. The word 
“ special must include an order relat¬ 


ing to a class of cases for trial, and cn 
the principle that the greater neces¬ 
sarily connotes the lesser, cannot bo 
held to stop short prior to the limit of 
a single case. 

I agree with my learned brethren in 
thinking that the order of 5tli February 
last w-as one within the competence of 
the Local Government to make and that 
it is valid. 

The next consideration is whether we 
have any authority to vary it by direct¬ 
ing Mr. Gundil to hold this trial at 
Thana as requested. 

This was the prayer made originally 
in the application which stated in terms 
that applicants had no objection to the 
Judge appointed to try them but only to 
the place at which ho was directed to do 
so by the Government. 

I think it is clear that no such order 
can be made. There is no provision of 
the Criminal Procedure Code authorizing 
this Court to direst that a trial shall be 
held at a particular place, and S. 52G 
covers only cases of transfer from one 
Court to another though a transfer from 
one Court to another may of course in¬ 
volve a change of the place of sitting. 
Sub-S. (l) of the section is in terms that 
the High Court may order : (2) that 

any particular case or appeal or class of 
cases or appeals be transferred from a 
criminal Court subordinate to its autho- 
ity to any other criminal Court of equal 
or superior jurisdiction. This view 
has been placed before us by the 
learned Advocate-General, and on the 
language of the section, it is clearly 
correct; and I believe wa have no power 
to direct Mr. Gundil, as Additional Ses¬ 
sions Judge, to sit at Thana to try this 
case. 

But the application has been allowed 
to be amended, and the second and third 
points really arise on the amendment. 
The amendment is.not, I think, happily 
worded, and as it stands is really mean¬ 
ingless. It is that the case should be 
transferred to " the Sessions Court at 
Thana sitting at Thana. But the Ses¬ 
sions Court is the Sessions Division of 
Thana and the case has already been 
committed to that Court and is fixed 
for trial by one of the two Judges who 
compose it. The intention really is that 
it should be transferred to the Court of 
Mr. Sanjana, the Sessions Judge, he be¬ 
ing the only other Court—left after eli- 
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minating the Additional Sessions Judge 
Mr. Gundil—to try it, in that Sessions 
Division. Here again, I think, Mr. Coya- 
ieo is asking us to do something we are 
not empowered to do. If we have no 
power under S. 526 to direct ^Ir. Gun¬ 
dil to bold this trial at Thana, it fol¬ 
lows that I must hold that we could 
make no such order in the case of Mr. 
Sanjana; though doubtless, in the absence 
of a special order to him by the Local 
Government, under S. 9 (2) he would sit 
at Thana for the trial, while if such an 
order is made, he would sit in accordance 
with its terms and if it so directed, at 
Alibag, despite the transfer suggested to 
us to his Court, on which I think we 
cannot put the limitation as to the place 
of trial prayed for. 

It will be convenient at this point to 
discuss the application iso far as it is 
made under S. 52G (l) (e). The reason 
for a transfer most strenuously urged be¬ 
fore us, and the real reason of the appli¬ 
cation, as is clear from its terms and the 
allidavitsin support, is that applicants 
will bo tried by a .ludgo and jury at 
Thana, while at Alibag the trial wdll be 
with the aid of assessors. The argument 
is that a trial by jury will bo expedient 
for the ends of justice under this sub¬ 
clause of the section. 

The Criminal Procedure Code provides 
for two varieties of trial in the Sessions 
Court, and the authority to decide wdiioh 
kind shall prevail in a particular Court, 
that is Sessions Division, or part of a 
Sessions Division or part of it, is given 
by S. 269 to the Local Government and 
is to he declared by notihoation in the 
Local Government Ga:'otto with the pre¬ 
vious sanction of tho Governor-General 


in Council. There are accordingly Ses¬ 
sions Divisions in which all olYoncos are 
trial)la by jury, others in which some 
classes of olTonces are so to ho tried, and 
still others, such as tho Thana sos- 
sions Divisions, in part of which trial 
by jury is tlio rule, and in another part 
of which trials arc witli assessors. It has 


been hold in tlie case reported in 
J^7npress v. Ganapathi Vannianar 
that the right of a trial by jury is 
attaching to a place, or to class of oil 
ces in that place, and not to a pors 
and that tlio words “ particular clasi 
cases do not necessarily moan otYoi 
as classifiod in the PonarCodo, hut wc 
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cover many other classiQcations which 
might be made. In tho Madras case the 
classiBcation being considered was a spe¬ 
cial one, and in this one an order might 
conceivably be made to cover it by the 
description of the case as *' arising out of 
the movement to break the forest laws 
in the Panvel taluka.” The relevance of 
the point and tho ruling is that by the 
Criminal Procedure Code the discretion 
to direct where a particular Sessions 
Court shall sit is under S. 9 (2) left to 
the Local Government, and the further 
question of whether it shall try cases 
w'ith a jury or sit with assessors, is also 
one for the Local Government, with the 
previous sanction of the Governor-Gene¬ 
ral in Council to determine. This being 
so plainly tho case, I think, the choice 
is one outside the scope of our discretion 
having been left to another authority by 
the statute, and that it is not .possible 
for us to hold that the fact that trial is 
by jury at Thana comes within the terms 
of S. 526 (l) (e), on the ground that it is 
expedient for the ends of justice to have 
such a trial. In fact, I think, the legis¬ 
lature never intended that this Court 
should have such discretion, and that it 
is not for us to say that one form of trial 
is more expedient for the ends of justice 
than another, which is equally legal. 

Tho only possible ground remaining 
for a transfer appears to me to be the 
one under S. 526 (l) (d), the general con¬ 
venience of tho parties and witnesses. 

Applicants’ case is that the facts fall 
within this olauso, and the Crown’s that 
they do not. 

The arguments under this clause are 
again threefold, being greater ease of 
access from Chirner to Thana, better ac¬ 
commodation at Thana for accused, wit¬ 
nesses and accused’s friends, and greater 
facilities for legal aid at that place. Better 
accommodation for accused is a question 
for Government, and there are jails both 
at Thana and Alibag. Accommodation 
for accused’s friends wa can hardly con¬ 
sider, as they are neither parties nor 
\Yibness 0 S. In fact, both Thana and 
Alibag are towns and the headquarters 
of districts, always frequented by people 
having business in the Courts and other¬ 
wise, and though Thana is tho larger 
town, it can hardly be seriously argued 
that the comparatively small number 
connootod with this case who will require 
lodgings, cannot be suited in Alibag. 
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Chirnor is thirteen miles by cross¬ 
country road from Panvel, which is 
twenty miles by main road from Thana. 
It is five miles by cart-track to Avre, 
where a creek is crossed in boats, to 
Eewas from where there is a road 15 
miles long to Alibag. As the crow flies, 
it is near Alibag. The argument is that 
owing to the need of crossing the creek, 
it is easier and quicker to go from Chir- 
ner to Thana than it is to Alibag. This 
is denied by the Crown. The affidavits 
in support of applicants’ contention 
exaggerate the difficulties for in the fair 
season there is no difficulty in crossing 
the creek. Moreover, we are told, the 
witnesses are to be called in batches and 
will be allowed to go when examined 
and they will therefore only have to go 
to Alibag or Thana once. 

I think there is no real preponderance 
of convenience either way. 

The argument as to greater facilities 
for legal aid appears to me no stronger. 
Sessions cases are tried regularly at Ali¬ 
bag, where there is also a Sub-Judge’s 
Court, and there is a local Bar and we 
are told a law library. If outside law¬ 
yers are to be detained for the defence 
they will have to attend throughout and 
whether they do so at Thana or at Alibag 
can make little difference, though if resi¬ 
dents of Thana or Bombay that place 
would of course suit them better; but it 
is a question of who is retained and we 
do not know who he is. Alibag has a daily 
steamer service to Bombay, and there is 
also a road route available. My view of 
the case is that we can make no order in 
the terms of the original application and 
that similarly we cannot properly make 
OQ9 on ^ the grounds stated in S. 526 
(1) (q) of the Code; but that we could 
make an order transferring the case to 
the Court of Mr. Sanjana by name, or to 
his Court as Sessions Judge, had a real 
case of hardship under S. 526 (1) (d) 
been made out which I think on the 
merits it has not been. But to my mind 
there is a real difficulty even here. There 
is no objection to a trial by Mr. Gundil, 
and as shown by the application and the 
affidavits, the objection is really to his 
sitting at Alibag with assessors, and the 
alternative prayer was only made be¬ 
cause of the legal difficulty. The inten¬ 
tion of the legislature seems to me, for 
reasons already given, to have been that 


tlio place of trial and the form it should 
take, whether it should be by jury or 
with the aid of assessors, should rest 
with Government, and nob with the High 
Court; and this appears to me to be 
shown conclusively by the provisions of 
the Code, which even after such an order 
of transfer is made, leive it open to the 
Local Government to notify the place of 
sitting of the Sessions Judge, as it did 
that of the Additional Sessions Judge, or 
even on the conditions sat out in S. 259, 
to provide that this particular trial shall 
be held with the aid of assessors at 
Thana. 

Though I do so with regret, and much 
hesitation and diffidence, I feel I cannot' 
concur in the order proposed by my, 
learned brethren. In my opinion, the* 
application should be dismissed. 

l.v./r.k. Buie made absolute. 
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Madgavk.vr and Mgrphy, JJ. 

D. V. Belvi —Petitioner. 

v. 

Emperoi —Opposite Party. 

Criminal Revn. Appln. No. 27 of 1931, 
Decided on 5th March 1931, against 
order of Dist Magistrate, Belgaum. 

(a) Criminal P. C. (1898), S, 144—Orders 
under S. 144 are judicial and not adminis¬ 
trative. 

Orders under S. 114 are judicial aud not 
administrative. Hence, the Magistrate must 
keep an open mind and record not nocessa* 
rily the whole, but at least a reasonable por¬ 
tion of the evidence essential for the judicial 
determination of the objections rather than 
say that his opinion could not be changed by 
any such evidence and refuse to record any 
evidence: 14 Bom. 165; 19 Mad, 18; 27 I. C. 
UG; A. I, R. 1930 Mad. 242 and A. I. R. 1931 
Bom. 135. Ref, [P 326 C 1] 

(b) Criminal P. C. (1898), S. 144 (3) — 
Order addressed to general public must be 
limited to particular place. 

Where an order under S. 144 is addressed to 
the public generally it must be limited under 
S, 144 (3) to the public when frequenting or 
visiting a particular place, [P 326 C 1] 

n. B. Gumaste —for Patitioner. 

P. B. Shiiigne, Government Vletider— 

for the Crown, 

Madgavkar, J.— Tliis is an applica- 
tion in revision against an order under 
S. 144, Criminal P. C., passed by the 
District Magistrate, Belgaum, on 11th 
December 1930, forbidding Prabhat 
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Pheris in the city and cantoinnont of 
Belgaum as creating a nuisance and in¬ 
convenience and creating conditions 
favourable to the disturl>anc 0 of public 
I ranrjuillity. The period of the order 
was two months. The order has, there¬ 
fore expired, but wo have allowed the 
application to bo argued on tlio merits, 
as it is represented to us that a certain 
number of persons have been convicted 
and the prosecution of others is con- 
tem]dated for disobeying the order. 

The two grounds on wliich the order 

is challenged are, firstly, that the order 

is too wide, and secondly, that evidence 

tendered by the petitioners was not 

allowed to be adduced bv the learned 
_ ^ 

District Magistrate. 


ment of Belgaum are implied, would 
appear to defeat the objects of the 
section, prohibiting, as it does, the per¬ 
formance of acts, svhich would otherwise 
be lawful. This has been so held by this 
Court in the three Bombay cases cited 
above. It has also been considered in 
Darjrlu Tatya Shivvpi v. Em2yeror (6). 

On these grounds the petition must, 
in our opinion, be allowed and the 
order of the District i^lagistrato set aside 
as being bad in law for the reasons 
stated above. 

b.v./r.k. Rule made alsoluie, 

(0) Criminal Revn. No. 162 of 1929, decided 
on 13th Juno 1929, bv Patkar and \Yild, 
JJ. 


It is contended for the Crown that 
tho order is an administrative order, the 
recording of evidence was not abso¬ 
lutely necessary, and that the order 
v.uas implicitly conGned to the streets of 
Belgaum. 


The weigiit of authority is in favour 
of the view that such orders are judicial 
^and not administrative. The question has 
djeen sot at I’est in cases of this Court 
isuch as Queen-Empress v. Lahhmidas 
'Makoudas (1), Emperor v. J^harjuhhai (2), 
and Emperor v. Ganesh Mavlankar (3), 
and by the Madras High Court in Queen- 
Empress V. Tirunarasimha Chari (J) 
and Mutlinswami v. Thanyammal Aiyar 
(5). 


If the order is judicial, the Magistrate 
■must keep an open mind and record 
not necessarily the whole but at least 
a roasonahlo portion of the evidence 
:ossential lor tlio judicial determination 
of the objections rather than say. as 
iho ai>parontly does here, that his opinion 
could not bo changed by any such evi¬ 
dence and refuse to record any ovidonce. 

We are also of opinion that the order 
being addressed to the public generally 
must be limited under S. l-l-l (3) to the 
public when frequenting or visiting a 
particular place. To argue that though 
no such particular place is specified, 
all the streets in the city and canton- 


(1) [1889] 1«1 r,om. 105. 

* ’ mi Or. c'lsa";"' 

(4) [1896] 19 Mad 18=2 Weir 94. 

(5) A. I. R. 1930 Mad. 242=1930 Cr 

273=121 1.0. 833=31 Cr. 324 = 

Mad. 320. 
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Madgavkar .vkd Murphy, JJ. 

E?n peror—Appellant. 

V. 

Vadilal Devchand —Accused. 

Criminal Appeal No. 504 of 1930, De¬ 
cided on 18th March 1931, against order 
of First Class Magistrate, Ahmedabad. 

Bombay District Police Act (1890), Ss. 39 
(g) and 61 (f) —No encroachment on public 
highway for any length of time can be lega¬ 
lized. 

Ti\o public b.\s a right to the free use of any 
portiou of the highway aud au encroachment 
made by an adjacent landowner on the space 
occupied by the highway cannot be legalized 
by possession for any length of time. Occupa¬ 
tion for any length of time or obstruction can¬ 
not prejudice free use by the public for the pur¬ 
pose of passage for which the highway is meant: 
Qoldsmid v. G. E, Ry, Co., 25 C)i. D, 511. 
Attorney-Qeneral v, Bornert (1884) 14 Q, B. 
29. 245, DisL; .4, 1. R, 1926 Bom. 535, Ref,; 
Jlarveii w Truro Rural Council^ (1003) 2 Ch. 
638 and A, I, B. 1925 P, C. 36, Brh on. 

[P 327 C 2] 

I\ B, Shingne, Government Pleader — 
for t-bo Crown. 

G, N, Thakor Vi'ith P. .4. D?inir~for 
Accused. 

Madgavkar, J,— This is an appeal by 
the Government of Bombay against thd 
acquittal of Yadilal who was charged 
under S. 61 (f), Bombay District Police 
Act, 4 of 1890. 

The facts arc short and simple. In the 
city of Ahmedabad, there is a publie 
street and a highway along which, on 
the south, Vadilal and other dealers in 
brass and copper utensils have their 
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shops. On the Srst five days of the new 
year at Divali it has been customary for 
him and for other shopkeepers there 
to bring out their wares on to the public 
road, and we are informed by the learned 
counsel for Vadilal, that it is considered 
auspicious by Hindus to purchase new 
vessels on these days. The result is a 
crowd which caused detriment to the 
traffic on the southern side of the street. 
There had been general notices by the 
District Magistrate, Ahmedabad, against 
the user of streets for fairs and such 
purposes. Years ago, the Municipality 
instituted prosecutions similar to the 
present but subsequently withdrew them. 
In the present case the evidence of the 
Sub-Inspector is that he warned the 
shopkeepers and others that if they fol¬ 
lowed the usual custom on these days 
they would render .themselves liable to 
prosecution, and actually for the first 
two days they did not use the road. But 
on the last three days they followed the 
old custom, and the present prosecutions 
are the result. 

The judgment of the learned Magis¬ 
trate is largely based on what he sup¬ 
poses the English Common law to be in 
respect of markets and fairs. The judg¬ 
ment also contains a reference to Bom¬ 
bay Act 4 of 1862. The general reason¬ 
ing appears to be that the shopkeepers 
in this locality have acquired a prescrip¬ 
tive right to use the road on these days 
in this manner and the exercise of it is 
not illegal. In this Court the judgment 
of the learned Magistrate is supported 
ou grounds, firstly that there was no ob¬ 
struction inasmuch as the northern side of 
the road was still free and open to traffic. 
Secondly, on the analogy of English deci¬ 
sions such as Goldsmid v. G. E, By. Com¬ 
pany (l) and Attorney-General v. Horner 
v2), S. 61 (f) and S. 39 (g), Bombay Dis¬ 
trict Police Act, 4 of 1890, should be 
construed without prejudice to such cus¬ 
tomary right of user on these particular 
days as the ones now in question. The 
Bombay Market and Pairs Act, 4 of 1862, 
has no application inasmuch as it merely 
renders permission by the Magistrate 

(1) [1SS2] 25 Gh. D. 511=53 L. J. Ch. 371=49 
L. 1\ 717=*32 W. R. 341 on appeal (1834) 

9 A. C. 927=54 L. J. Gh. 162=52 L ^ 
270=33 W. R. 81=49 J. P. 260. 

(2) [1884] 14 Q. B, D. 245=54 L. J. Q. B. 227 
=33 W. R. 93=49 J, P. 32G on appeal 
(1885) 11 A. C. 6C. 


necessary before any new markets or 
fairs are opened. 

Beth the English decisions relied upon 
dealt with entirely difi'erent set.s of facts. 
In Goldsmid v, G. E, By. Company (l) a 
charter of Charles II under the Letters 
Patent was granted to the plaintiiis giv¬ 
ing them the right of holding a market 
“in or next to Spital Square.” It was 
held that the charter of Edward III 
against markets near the city of London 
did not render illegal the holding of the 
market near Spital Square, but that as 
far as possible the latter Act should be 
construed as though it did not confiscate 
without compensation the rights of the 
grantee under the Letters Patent of 
Charles II. In the present case there is 
no question of pecuniary right and no 
question of confiscation, and therefore 
no such question of interpretation arises. 
We are bound to give elfact to Ss. 39 and 
61, Bombay District Police Act in their 
plain meaning. The statutory powers of 
the Municipality are also not now in 


question, and it is not therefore neces¬ 
sary to consider the decision of Faw¬ 
cett, J., to which I was a party, in 
Emperor v. Vislivanatli (3). But if at 
all, this decision is against the conten¬ 
tion for the opponent Vadilal inasmuch 
as it clearly lays down that under the 
Bombay District Municipal Act the 
powers of the Municipality do not extend 
to diverting a portion of the public street 
for the purpose of exposing timber for 
sale and thus benefiting the municipal 
revenue. It is a plain principle both in, 
England and in India that an attach¬ 
ment made by an adjacent land owner 
on the space occupied by the highway! 
cannot be legalized by possession for any 
length of time: Harvey v. Truro Bural 
Council (4). The right of -the public to| 
the free use of any portion of the high¬ 
way is laid down by their Lordships ' • 
the Privy Council in Manzur Hasan v. 
Muhammad Zaman {5), and there is no 
authority for the proposition that cocu-i 
pation for any length of time or obstruc-j 
tion can prejudice free use by the public' 
for the purpose of passage for which the! 
highway is meant. Accordingly thol 


(3) A. I. R. 192G Bom. 535=97 ! 
Or. L. J. 1160=50 Bom. 674 


C. 744=27 

(4) [1903] 2 Gh. 638=72 L.’jV Gh. 705=39 
h. T. 90=52 W. R. 262—68 J, P. 51=1 
L. G. R. 758=19 T. L. B. 576. 

(o) A. I. R. 1925 P. G. 36=86 I. C. 233=52 
I. A. 61=47 All. 151 (P.O.). 
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onus in the present case is clearly on the 
opponent to show how ho can justify the 
use of the highway for the purpose of 
exposing his wares. Such a customary 
use, for the reasons stated above, can 
never ripen into a legal right and in fact 
it is impossible to dehno such a 
right. In whom can such a right bo 
said to vest? Does it vest only when 
the property is used for tho purpose 
of a shop or is it confined to shops used 
for such utensils, or to other shops, or 
only to the owners or their descendants ? 
To formulate such questions is to disprove 
such a right, impossible as it is to define. 
In tills view, the only question remaining 
is whether the obstruction is proved. The 
sections of the Bombay District Polioe 
Act referred to do not distinguish partial 
obstruction from total obstruction. Nor 
is it open to the accused by exposing 
their wares to attract a crowd and 
cause obstruction and to disclaim the 
responsibility for the latter. 

It is perfectly true that tho total width 
of tho street at either end is about 62 
feet. But towards tho middle apparently 
there are shops and a motor garage, with 
the result that on each side of those a 
space varying from 20 to 23 feet only is 
loft. There is definite evidence, which is 
not rejected by tho trial Court, that this 
space when occupied by the wares of the 
accused and by their oiiatomors causes 
obstruotion falling ^Yithin the sections. 
It is no answer to say that it is open to 
llio public to go by the northern side or 
that this obstruction has been permitted 
for a great many years—it may bo for 
a 100 years, or it might have boon per¬ 
mitted on certain other days in certain 
otiior streets or to certain other commu¬ 
nities. 

For these reasons tho appeal of Gov- 
onunont must, in my opinion, bo allowed 
and tho order of acquittal sot aside. 
Those are tost cases and a nominal ,fmo 
of one rupee will sufl'ico. 

Murphy, J.— Tho only point is whe¬ 
ther tho rospondonts havo a right to oc¬ 
cupy tho roadway in a certain stroot in 
Ahmedabad in front of some of thoir 
shops I'y a display of thoir waros on tlio 
fivo auspicious days of tho now Hindu 
year. Buch an occupation of tho road¬ 
way is contrary to tho provisions of 
8. 39 (g), Bombay District Police Act and 
is ])unishablo under 8. 61 (f)of that Act 


where a Magistrate has made an order 
on such conduct. The defence was that 
the Kansaras had a customary right so 
to occupy this street, on the days in 
question, and the learned Magistrate has 
dismissed the complaint. Government 
have appealed. Much of the argument 
as well as the learned Magistrate’s judg¬ 
ment has been taken up with the citation 
of cases from the English law on the 
subject of markets and fairs. These have 
been dealt with in my learned brother’s 
judgment, and I agree that these autho¬ 
rities are really beside the point, for the 
English markets and fairs are mostly 
matters of private property and enjoyed 
by means of a franchise. The defence 
really is that because other people have 
in tho past appropriated a portion of the 
public road here to similar purposes, they 
havo established a right to do so. Though 
the accused has a sh*p in tho neighbour¬ 
hood, as have some other persons similarly 
guilty, it seems froni tho evidence that 
others not selling such goods in the 
neighbourhood, also do the same thing. 
The defence has failed to make out any 
prescriptive right to override at this 
place and on these dates the provisions 
of tho Bombay Distri 9 t Police Act and to 
allow their ^vares to encroach on tho 
public road. 

On tho facts it is amply proved 
that the respondent did appropriate 
24 square feet of tho public road for 
his shop extension, and that he, in 
comivon with others, hag as a conse¬ 
quence restricted the passage in front of 
his shop so as entirely to prevent vehicu¬ 
lar tratVio and make passenger traflio ex¬ 
tremely difficult. I therefore agree that 
tho acquittal order was wrong, and that, 
the respondent should have been convic¬ 
ted. lalsoagreo in tho order of fine 
proposed by my learned brother. 

' iky./r.k. Appeal allowed. 


1931 


Shridhar V. Lakshman (Madgavkar, J.) Bombay 329 


A. I. R. 1931 Bombay 329 

Madgavkar* J. 


Shridhar Ramchandra 
pellant. 



Marathe —Ap- 


Lahshman Viiiaiiak Bhave —Respon¬ 
dent. 

Appeal No. 67 of 1929, Decided on 
24th November 1930, against order of 
First Class Sub-Judge, Thana, in Suit No. 
215 of 1929. 

.Civil P. C. (1908), O. 38. R. 5—Attach¬ 
ment before judgment of property other than 
mortgaged property is permissible if mort¬ 
gaged property insufficient to satisfy decree 

—Civil P. C. (1908), O. 34, R. 6. 

Where there is a reasonable probability of the 
mortgaged property not being sathcient to dis¬ 
charge the mortgage debt, Courts can exercise 
tbe power under 0. 38, R. 5, to attach before 
judgment the property not covered by the mort¬ 
gage, if the requirements cf that rule are com¬ 
plied with: A.I.R: 1925 Pat. 291; 46 Gal, 246 
and 16 All. 186, Foil. ’ [P 329 C 2: 

A, G, Desai —-for Appellant, 

D. Q. Dalvi —for Respondent. 

Judgment, —This ia an appeal by 
defendant 2 against the order of attach¬ 
ment of his decree of annual instalments 
of Rs. 3,000 against the Guptas. 

In 1919 defendant appellant 2 Marathe, 
mortgaged to defendant 1, Gupte, for 
Rs. 16,000 certain land occupied by 
a factory and mill machinery. In 1921, 
defendant 1, Gupte, sub-mortgaged the 
property according to one party an un¬ 
divided one-third, according to the other 
the whole—'to the plaintiff for Rs. 10,000. 
Defendant 2 likewise mortgaged a small 
chawl. The plaintiff now sues both the 
defendants on the mortgage of 1921 and 
claims Rs. 16,000 as due from them, first 
by the sale of the mortgage properties, 
and the balance personally. Defendant 2 
raised^ the plea of limitation and the 
plaintiff has obtained an attachment 
before judgment of the decree above. 

It is urged for defendant-appellant 2 
that the Court has no power to attach 
before judgment property which is not 
the subject matter of the mortgage, in¬ 
asmuch as the personal remedy under 
O. 34, R. 6, Civil P, G., can only come 
into effect after the final decree and if 
the sale price of the property proves in¬ 
adequate. It is argued for the respon¬ 
dent that such a pow'er is not outside the 
purview of 0. 38, Rr. 5 and 6, Civil P. C., 
as has been expressly affirmed in deci. 
sions such as Jotirmoijee Debt v. Baghii^ 
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nath Pathak (l), Jogemaya Dassi v, 
Baidyanath Pramanick (2), and Bisham- 
bar Sahai v. Stekhdevi (3). I agree with 
the reasonings and the conclasionB of 
these judgments, particularly the decision 
in Bishambar Sahai v. Sukhdevi (3). 
O. 33, R. 5, only requires the plaintiff to 
prove that the defendant is about to dis¬ 
pose of any portion of his property with¬ 
in the local limits of the jurisdiction of 
the Court. The law does not expressly 
except mortgage suits from the purview 
of this rule. It follows that where there 
is a reasonable probability of the mort¬ 
gaged property not sufficing, the Courts 
could exercise the power, if the require¬ 
ments of O. 38, R, 5, Civil P. C., are com¬ 
plied with. As has been observed in 
Bishambar Sahai s case (3) (p. 188): 

“We should say that in our opinion a Court 
should act with extreme caution in proceeding 
under S. 483, Civil P. G., to attach nonhypo- 
thecated property in a suit for sale under a 
mortgage, and should be thoroughly satisfied, 
amongst other things, before making an order 
under that section, that the hypothecated pro¬ 
perty would be insufficient to discharge the 
mortgage debt.” 

In the present case, on his own show¬ 
ing the appellant had sold away a sub¬ 
stantial portion of the hypothecated 
machinery, the reason assigned by him 
being that the machinery had deteri¬ 
orated, It appears to me that this rea¬ 
son strengthens the case for the respon¬ 
dent. If the machinery has so deteri¬ 
orated since the mortgage as to render 
its immediate sale necessary, pro tanto, 
the value of the hypothecated property 
is substantially reduced, and a personal 
decree is all the more probable. It also 
appears that in respect of the five annual 
instalments of Rs. 3,000 the appellant 
had on two occasions assigned the in¬ 
stalments before they fell due, so as to 
raise a reasonable apprehension in the 
respondent's mind of a similar action in 
regard to the two instalments outstand¬ 
ing. For these reasons the lower Court 
had, in my opinion, power to attach 
before judgment the instalment decree, 
and in the circumstances referred to 
above the exercise of that power was 
abundantly justified. 

The appeal is dismissed with costs. 

V.B./r.k. Appeal dismissed. 

(1) A.I.R. 1925 iSit. 291=85 l.C. 94=3 Pat. 

968, 

(2) [1919] 46 Cal. 245=58 I.C 924 

(3) [1894] 16 All. 186. 
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Patkar and Bboomfikld, JJ. 

Dattatraya Govind Shaligram Appol- 
laDt. 

V. 

Gopal Sakhara7)i Pandhare —Respon¬ 
dent. 

First Appeal No. 508 of 1928, Decided 
on 5bli December 1930, against decision 
of First Class Sub-Judge, Poona, in Civil 
Suit No. 224 of 1920. 

Civil P. C. (1908), O. 1, R. 3—In a »uit for 

possession of land against trespasser persons 
claiming separate bits of land from tres* 
passer may be j lined as defendants. 

In dociding the question of misjoinder of 
parties and causes of action, what is to be 
looked at is the allegations made in the plaint 
and they should bo assume! to be true. It would 
not be unfair to dism'ss the plaintiff's suit on 
the assumption of the truth of the allegations 
in the plaint if they justify that course ; but it 
would be manifestly unjust to dismiss tho 
plaintifCs suit on allegations in the written 
statement which are not proved bv the defen¬ 
dant. ' [P 331 0 2] 

In a suit for possession of land against a 
trespasser persons claiming separate bits of land 
by derivative titles from tho trespasser as a 
corntmin'sdu/ce may ’ i'o joined as defendants : 
29 Gal. 871 ; 2‘ Col. 831 ; 29 All. 267 ; 33 Bom, 
293; 23 Bom, 266; A. I. li. 1926 Mad. 9U 
(iP./A) and 40 All. 7, Ref. [P 331 0 1] 

T. N. Walawalkar and N. G. Patwar^ 
dha7i —for Appellant. 

ir. B. Pradlian and BaynJioth Shivlal 
—for Respondent. 

Patkar, J,— In this ease the plaintiffs 
auel to recover possession of tho plaint 
property situate at Bhamburda, revision 
survey No. 268, pot hissa No. 1, on the 
allegations that the plaintiff was entitled 
to six annas share in the land, and that 
defendant 1 was entitled to the remain, 
ing ten annas share, tliat in the year 
1894 the plaintiff leased tlie land to the 
defendant on twenty years’ lease and tho 
lease having expired in the year 1914 
plaintiff was entitled to recover posses¬ 
sion of the land. The plaintiff alleged in 
the plaint that defendant 1 was his 
tenant and the other defendants wore the 
subtenants of defendant 1 or claiming 
through him. 

Defendant 1 in his written statement 
admitted the correctness of tho allegation 
made by the plaintiff in tho plaint. Some 
of the defendants however stated that 
they did not claim througli defendant i 
and claimed in their own right. The 
other defendants did not put in any 
written statement and some of the defon- 
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dants stated that they had no connexion 
with the land. 

Tho learned Subordinate Judge relying 
on the case in Afzal Shah v. Lachmi 
(1). held that the plaintiffs’ suit 
was bad for misjoinder of causes of 
action, and directed the plaintiffs to con¬ 
fine their suit against defendant 1 only, 
and ordered that the names of the other 
defendants and the causes of actions 
against them should he struck off, and 
the plaint should be amended accordingly 
within ten days. The plaintiffs not 
having complied with the order the suit 
was dismissed. 

The only question arising in this ap¬ 
peal is, whether the plaintiffs' suit is bad 
for misjoinder of causes of action. The 
provisions of the Civil Procedure Code 
relating to this point are 0. 1, R. 3 and 
0. 2, R. 3, corresponding toSs. 28 and 45 
of tho old Civil Procedure Code. Though 
there is not much difference between 
S. 45 and 0. 2, R. 3, there is considerable 
difference between S. 28 of the old Civil 
Procedure Code and 0. 1, R. 3 of the 
present Code. Under O. 1, R. 3 : 

‘*.\11 persons miy be joined as dofeadauU 
against whom any right to relief in respect of 
or arising out of the simo act or transaction or 
series of acts or transactions is alleged to exist, 
whether jointly, severally or in tho alternative, 
whore if sopirato .suits were brought ag.^insl 
such persons any common question of law or 
fact would arise.’* 

In the present case the plaintiff sues 
to recover possession which is a relief 
arising out of the transaction of the lease 
passed in favour of defendant 1 and 
alleged to exist against all the defendants 
severally, and it would appear that if 
separate suits were brought against the 
defendants common questions of law and 
fact would arise. The common questions 
of facts, which would arise, are whether 
the plaintiffs are the owners of the land, 
and whether the period of the lease has 
expired, and plaintiffs are entitled to 
immediate possession. The common ques¬ 
tion of law arising against all the defen¬ 
dants would be whether the plaintiffs’ 
suit is within time. I think therefore that 
tho terms of 0. 1, R. 3, are sufficiently 
complied with in tho present case. 0. 1, 
R. 3, not only refers to parties to actions, 
hut also to causes of action as held by 
the Calcutta High Court in Eamcndra 
Nath Brajendra Naf/» Pass (2). 

(1) \mi] 40".\nr7=:42 i. O. 856. 

(2) [19173 45 OU. lll = U 1. 0. 944. 
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The mere fact that there are several de¬ 
fendants in the suit is not decisive. A 
person can sue for partition and join as 
defendants several alienees or mortgagees 
from different members of the family. So 
also a reversioner or an adopted son can 
bring a suit to recover property to which 
he is entitled notwithstanding the alien¬ 
ations made by the widow in favour of 
different persons. The defendants may 
be claiming under different titles, but 
if the plaintiff is entitled to a relief in 
respect of an act or transaction or series 
of acts or transactions against the defen¬ 
dants jointly, severally or in -the alter¬ 
native, and if common questions of law 
or fact are likely to arise the suit would 
not be liable to be dismissed on the 
ground of misjoinder of causes of action. 

It has been held in several oases that 
in a suit for possession all parsons 
claiming by derivative titles from a 
trespasser as a common source may be 
joined as defendants. The learned ad¬ 
vocate on behalf of the appellant has 
relied on several cases of which the fol¬ 
lowing are pertinent on this point : 
Nundo Kumar Naslcer v. Banomali 
Gayan (3), Ishan Chunder Hazra v. 
Mameswar Mondol (4), Parbati Kunwar 
V. Mahmud Fatima (5), Umahai v. 
Viihal (6), Raghunath Mukund v, Sarosh 
K. a. Kama (7) and Govindaraja Muda- 
liar v, Alagappa Thambiran (8). The 
lower Court has relied on the case in 
Afzal Shah v. Lachmi Narain (1), where 
it was held that the suit was bad for 
misjoinder of causes of action on the 
ground that several trespassers uncon¬ 
nected with each other were sued in one 
suit, and the suit was allowed to be 
withdrawn with liberty to bring sepa¬ 
rate suits. It is’not necessary in the 
present case to go into that question for 
we have to decide on the allegations 
made in the plaint whether the suit is 
liable to be dismissed for misjoinder of 
causes of action. The plaintiffs in their 
plaint stated that defendant 1 was his 
sub-tenant, and that the plaintiffs were 
entitled to possession after the expiry 
of twenty years of the lease and that 

(3) [1902] 29 Oil. 871. ’ 

(4) [1897] 24 Cal. 831. 

(5) [1907] 29 All. 267=(1907) A, W. N, 36=4 
A. L. J. 121. 

(6) [1909] 33 Bom. 293=1 I. 0. 120. 

(7) [1898] 23 Bom. 266. 

(8) A. I. R. 1926 Mad. 911=97 I. C. 212=49 
Mad. 836 (FB.). 
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the other defendants were either the 
sub-tenants of defendant 1 or claiming, 
through him. In deciding the prelimi-! 
nary point like the present one of mis-| 
joinder of causes of action the admis*! 
sions of the plaintiff if made in the 
plaint may be taken as true. If there 
are no admissions made by the plain¬ 
tiff the allegations in the plaint 
may be assumed to be true. The learned 
Judge has held that the plaintiff’s suit is 
liable to be dismissed for misjoinder of 
causes of action on the ground of the 
allegations made in the defendant’s 
written statement which are not proved 
by any evidence. It would not be un¬ 
fair to dismiss the plaintiff's suit on the 
truth of the allegations in the plaint if 
they justify that course; but it would be 
manifestly unjust to dismiss the plain¬ 
tiff’s suit on allegations in the written 
statement which are not proved by the 
defendant. The position that the allega¬ 
tions made by the plaintiff in the plaint 
must be assumed to be true is supported 
by the wording of O. I, R. 3 which says: 

“All persons may be joined as defendants 
against whom any right to relief in respect 
of or arising oat of the same act or transaction 
or series of acts or transactions is alleged to 
exist.” 

Having regard to the allegations 
made by the plaintiff in the plaint I 
think that the present suit is not bad for 
misjoinder of causes of action. 

Further, the test in the 'present case 
is that the plaintiff is suing for the 
whole and not in bits and the plain¬ 
tiff is entitled to relief in respect of the 
whole land. The relief which he claims 
in respect of the transaction of lease is 
in respect of the whole land, and the 
allegation that the defendants are claim¬ 
ing different bits of the dand among 
themselves is not .a sufficient basis for 
holding that the suit is bad for mis¬ 
joinder of causes of action. The same 
view was taken by the Allahabad High 
Court in Parvati Kuiiwar v. Mahmud 
Fatima (5) and is consistent with the 
view taken by the Madras High Court 
in the Full Bench decision in Govinda¬ 
raja Mudaliar v. Alagappa Thamhi- 
ran (8). 

It would be necessary to send the case 
back to the lower Court to decide the 
case on the merits. But in considering 
the ease on the merits as against the 
several defendants we leave it to the 
discretion of the learned Judge to follow 
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the provisions of 0. 2, R, 6 if he oon- 
giders it necessary to do so, by succes¬ 
sive trials of issues separately affecting 
different defendants according to the 
view taken in Urnalat v. Vithal {Q), 

We would therefore reverse the decree 
of the lower Court and remand the suit 
to the First Glass Subordinate Judge for 
decision on the merits. 

The appellants are entitled to their 
costs from the respondents, 

Broomfield, J.—This is an ejectment 
suit which baa been dismissed by the 
trial Court on a preliminary objection 
as to misjoinder of parties and causes of 
action. 

It is alleged in the plaint that the 
land in dispute was leased by plaintiffs’ 
predecessor to defendant 1 in the year 
189-1: under a lease for twenty years ex¬ 
piring therefore in 19M. At the time 
of the suit it appears that the land was 
no longer in the possession of the 
lease® defendant I, hut was in the 
possession of a large number of other 
defendants 2 to 58. The plaintiffs’ 
allegation as regards these defen¬ 
dants in possession is that the suit 
land was subleased to them at different 
times by defendant 1. Defendant 1 in 
his w'rittan statement has stated as 
follows ; 

“Some of tho present dofond^uts are the 
aforosiid subtoiiints of dofeuUiit 1 and the 
remaining dofoudaiits are making vahiwat of 
the aforesaid land through the subtenants of 
defendant 1. " 

But in the written statements put in 
by some of those other defendants it is 
assorted that they have nothing to do 
with the plaintiffs or defendant I and 
are entitled to the land in their own 
right. In view of those allegations the 
trial Judge raised a preliminary issue : 

“ Ifl the suit not had for misjoinder of oaiisos 
of action and persons ? " 

Ilis finding was in the affirmative. 

He thereupon ordered the plaintiffs to 

confine their suit to the claim against 

defendant 1 only, and to amend the 

plaint accordingly by striking out the 

names of the other defendants. The 

plaintiffs declined to amend their plaint 

in this way and the suit was then dis* 
missed, 

Mr. Patwardhan on behalf of the plain- 
tiffs-appellants has argued, firstly, that, 
in order to decide the question whether 
there is misjoinder of parties and causes 
of action, what is to be looked at are the 


allegations in the plaint ; secondly, that 
if this be done then, under the provisions 
of 0. 1, R. 3, Civil P. C., the plaintiffs 
are entitled to include all these defen- 
dants in one suit. In my opinion both 
these contentions are correct. We were 
referred in support of the contention 
that the question of misjoinder depends 
upon the plaintiffs’ allegations, to Mt. 
Ackjoo Bibee v. Lallah Ramehunder Ball 
Sakai (9). Kankaya Lai v. National Bank 
cf India (lO) and Govindara^a Mudaliar 
v. Alagappa Thambiran (8). But, apart 
from any authority, it is sufficiently 
clear from the language of the rule itself, 
that is to say, from the use of the ^yord8 
" is alleged to exist, " that what the 
Court has to consider in this connexion 
is the allegations in the plaint and not 
the defences that may be put forward by 
the defendants. 0. 1, R. 3, is as follows : 

“ All persous in;\y bo joined as defendants 
against whom any right to relief in respect of 
or arising out of the same act or transaction or 
series of acts or transactions is alleged to exist, 
whether jointly, severally or in the alternative, 
where, if separate suits wore brought against 
such persons, any common iiuostion of law or 
fact would arise. ” 

Applying this rule in the light of the 
averments in the plaint, the twenty 
years’ lease of 1891 was a transaction 
which entitles the plaintiff' on the expiry 
of that lease to recover possession not 
only from the original lessee himself but 
from all persons who have obtained an 
entry on the land through him. It is 
hardly necessary to cite authorities, be¬ 
cause Mr. Pradhan, on behalf of the res¬ 
pondents has admitted that, once we hold 
that the allegation in the plaint^is to be 
accepted for the purpose of this issue, 
and hold therefore that defendants 9 
to 58 are olaiming under defendant 1, 
then there is no question of misjoinder. 

I may mention however Ishan Chunder 
Ilazra v. Ravieswar Mondol (l) and Nundo 
Kumar Nasker v. Banomali Gayan (S), 
which oases were followed by the Bombay 
High Court in Umabai v. VMal (6), and 
also the Full Bench decision of the Mad¬ 
ras High Court in Govindaram Mudaliar 
V. Alagappa Thambiran (8). The case 
in fact becomes one of the kind dis¬ 
cussed in Mulla’s Commentary on the 
Code at p. 452 under the heading ; 


(9) [IS75] 23 W. R. 400. 

(10) [1913] \0 Oal. 598=40 I. A. 5G=1S I. 0. 
949 (P.C.). 
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“ Suit for ejectment by real owner against 
holders under derivative titles from a trespasser 
as the common source. ” 

The learned commentator has sug¬ 
gested that the position may be different 
where the defendants do not all claim 
under the same trespasser, and has 
cited the ease of Afzal Shah v. Lachmi 
Narain (l), which was referred to, at 
any rate without disapproval, in Govtnda- 
raja Mudaliar v. Alagappa Thamhiran 
(8). It is unnecessary to consider that 
question in view of the fact that the 
allegation in the plaint here is that de¬ 
fendants 2 to 58 are all claiming under 
defendant 1. The trial Judge therefore 
was mistaken in holding that there was 
any misjoinder of parties or causes of 
action. He had no power under the 
circumstances to call upon the plaintiffs 
to amend their plaint in the manner 
directed nor to dismiss the suit when 
they failed to do so. I agree with the 
order proposed by my learned brother. 

k.n./r,k. Appeal allowed. 
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Beaumont, C, J, and Barlee, J. 

Cormnissioner of Income-tax, Bombay 
—Petitioner, 

V. 

Fdlis G. Held —Assessee. 

Civil Ref. No. 7 of 1929, Decided on 
3rd October 1930, made by Commis¬ 
sioner of Income-tax, Bombay Presi¬ 
dency. 

❖ (a) Income-tax Act (1922), S. 2 (2)— Defi¬ 
nition of assessee applies only to living person. 

The definition of " assessee ” in S. 2 (2) in 
terms only applies to a living percon, the words 
being “ a person by whom income-tax is pay¬ 
able ” and not “ a person by whom or by whose 
estate income-tix is payable.” [P 334 C 1] 
❖❖(b) Incom-tax Act (1922), Ss. 22 (2)—Fai¬ 
lure to make return under S. 22 (2)—Income- 
Officer cannot after assessee’s death 
“®ke assessment under Income-tax Act 
(1922), S. 23 (4). 

Where an assessee fails to make a return of 
income under 8 . 22 ( 2 ) it is not legal for the 
Income-tax OfiBcer to make an assessment under 
S. 23 (4) after the assessee’s death. [P 335 C 2] 

(c) Income-tax Act (1922) — Language 
should not be strained to hold subject liable 
—Interpretation of Statutes. 

In construing a taxing Act the Court is not 
justified in straining the language in order to 
hold a subject liable to tax. [p 335 0 2 ] 

(d) Interpretation of Statutes—Fiscal Sta¬ 
tutes. 

Fiscal Statutes must be interpreted strictly in 
favour of the subject. Treasury cannot tax 
without the express permission of the legis¬ 
lature. rp 336 c 2] 

(e) Income-tax Act (1922), S. 59—Rules 


under are not of procedure but are for guid¬ 
ance for fiscal officer—Rules should not be 
stretched by judicial interpretation. 

The rules of the Income-tax Act are not rules 
of procedure to be interpreted by civil Courts 
but are more in the nature of rules for the 
guidance of fiscal officers and the rules are 
intended by the legislature to be interpreted 
according to their plain meaning and must not 
be stretched bv judicial interpretation. 

[P 337 0 1] 

Jamshed Kanga and A. Eirke Smith — 
for Petitioners. 

Sir Dinshah Mulla with Little Sc Co, 
— for Assessee. 

Beaumont, C. J.— This is a reference 
under S. 66 (l). Income-tax Act, in 
which the Commissioner asks two ques¬ 
tions, first, the assessee having failed to 
make a return of income under S. (2) 
of the Act, was it legal for the senior 
Income-tax Officer to make an assessment 
under S. 23 (4) of the Act after the as¬ 
sessee s death, and, secondly, in case the 
above assessment was legal, could the 
demand notice under S. 29 of the Act in 
respect of the assessment made be served 
on the administrator of the estate of the 
deceased and the tax recovered from the 
estate by coercive process under S. 46 of 
the Act ? 

The facts are not in dispute, and can 
be stated quite shortly. On 13th April 

1928, a notice was issued under S. 22 (2) 
of the Act requiring Sir Henry Proctor 
to make a return for income-tax. Sir 
Henry was in England and the notice 
reached him on 25th May 1928, and he 
had 30 days from that date in which to 
comply with the notice. On 11th July, 
i. 0 ., after the expiration of the 30 days, 
he died. Mr. Beid was subsequently 
given a power-of-attorney in India by 
the executors or administrators of the 
estate, and on 27th November, Mr. Reid, 
under his power-of-attorney, made a re¬ 
turn for income-tax. On 28th December 
letters ot administration in India were 
taken out by Mr. Reid. On 5th January 

1929, the Income-tax Officer made an as¬ 
sessment on Mr. Reid as administrator. 
The officer then had some correspondence 
and an interview with Messrs. Little and 
Company, who were acting as solicitors 
for the estate, and as a result of that 
correspondence and the interview, the 
Income-tax Officer annulled his oric»inal 
assessment under S. 23 (l) of the Act and 
proceeded to make an assessment on the 
deceased under S. 23 (4). From that 
order there was an appeal to the Aasis- 


334 Bombay Commr. Income-tax v. Ellis C. Reid (Beanmonfe, 0. J.) 


tant Commissioner and the appeal was 
dismissed. The matter then came before 
the Income-tax Commissioner who took 
the view that the proceedings had been 
somewhat irregular. He pointed out 
that there was no appeal from an assess¬ 
ment under S. 23 (4) and therefore the 
proceedings before the Assistant Commis¬ 
sioner were irregular ; he also took the 
view that the Income-tax Officer could 
not vary his own order and was bound 
by his brst assessment which was made 
on the estate, and the Income-tax Com¬ 
missioner thereupon, under the powers 
conferred upon him by S. 33 of the Act, 
(luashed the appellate proceedings and 
tlie second order made by the Income-tax 
Officer andivaried the first order by treat¬ 
ing it as an assessment under S. 23 (4). 
So that the position is that the deceased, 
and not in terms his administrator, has 
been assessed under S. 23 (4) and the 
question is whether the assessment is 
legal. 

The question mainly turns, I think, on 
the construction of Ss. 23 and 29, In¬ 
come tax Act, but one has to look at cer¬ 
tain other provisions of the Act in order 
to understand those sections. 

The first thing to notice is the defini¬ 
tion of * assessee ’ contained in S. 2 (2) 
lof^ the Act. That definition reads : 

I Assessee means a person by whom 
lincome-tax is payable." It is clear that 

ithat definition in terms only applies to a 
diving person, the words being '‘a person 
;by whom income-tax is payable " and 
inot a parson by whom or by whose es- 
'tate income-tax is payable." 

Then S. 3 is the charging section and 
provides : 

“ Where any act of the Indian legislature 
enacts tint inooine-lax shall bo charged for anv 
year at any rate or rates applicable to the total 
income of an assessee, tax at that rate or thoso 
rates shall be charged for that year in accord- 
.anco with, and subject to the provisions of, this 
Act in respect of all income, profits and gains of 
the previous yo\r of every individual, Hindu 
uudividod family, company, firm and other as¬ 
sociation of individuals.” 

There appears fco bo nothing in that 
charging section to suggest that a man 
who has once become liable to tax can 
avoid payment by dying, and I must con¬ 
fess that I do not myself see any intel¬ 
ligible reason why when tax is once 
charged upon a subject in respect of a 
period during which he was alive and 
enjoying the benefits of the proceeds of 
taxation, he should escape liability by 
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dying before the tax has been assessed or 
paid. But one has to look at the rest of 
the Act to see whether there are any 
appropriate provisions for collecting tax 
from the estate of a deceased person. I 
think there is nothing else material in 
the Act till one comes to Ss, 22 and 23 
which are the sections dealing with the 
procedure for assessment. 

Section 22 (2) provides : 

” In the case of any person other than a com¬ 
pany whoso total income is, in the Income-tax 
Ohicer's opinion, of such an amount to 
render such person liable to income-tax, the 
Income-tax Officer shall serve a notice upon him 
requiring him to furnish, within such period, 
not being less than 80 days, as may be specified 
in the notice, a return in the prescribed form,” 

That is the section under which notice 
was served on Sir Henry Proctor. Then 
sub-S. ( 4 ) provides : 

“ The Income-tax Officer may servo on the 
principal officer of any company or on any- per¬ 
son upon whom a notice has been served 

under sub-S. (2) a notioe requiring him. 

to produce, or cause to be produced, such ac¬ 
counts or documents as the Income-tax Officer 
may require.” 

Then comes S. 23 which is the section 
under which the assessment has to bo 

made. The first' subsection provides : 

If the Income-tax Officer is satisfied that a 
return made under S. 22 is correct and com¬ 
plete, he shall assess the total income of the 
assessee, and shall dotormino the sum payable 
by him ou the basis of such return.” 

Then sub-S. (2) enables the Income- 
tax Officer to require the person who has 
made the return to produce evidence in 
support of his figures. And sub-S. (3) 
provides for an assessment in a case fal¬ 
ling within sub-S. (2), and enables the 
Income-tax Officer when he has accepted 
the figures of the assessee upon such 
evidence as may be produced to assess 
the total income of the assessee. 

Then sub-S. (4) contains the provision 
under which, it is suggested, an assess¬ 
ment can be made in this case. That 
provides that, if the person who is liable 
for the tax fails to make a return under 
S. 22 (2), or fails to comply with a 
notioe under S. 22 (4) to produce his 
accounts and documents, or fails to com¬ 
ply with the terms of a notice under 
S. 23 ( 2 ) to produce further evidence, in 
all of which cases the person liable is in 
default, then the Income-tax Officer shall 
make the assessment to the best of his 
judgment. 

Now it is to ho noted that the words 
there are ‘ shall make the assessment " 
and not “shall make an assessment’* and 
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the use o£ fche definite pronoun seems to 
me to refer back to sub-Ss. (l) and (3), 
S. 23, that is to siy, the assessment 
(must be on the total income of the 
fassessoe. Having regard to the defini¬ 
tion of assesses” as being a person who 
;is liable to pay income-tax, the word is 
Inot appropriate to a dead man, so that 
lif an assessment is to be made on a dead 
iman, as was done here, under S. 23 (4), 
*some violence must be clone to the lan¬ 
guage of the section. 

Then the next material section is S. 27 
which confers on the person upon whom 
an assessment is made under S. 23 (4), 
i. e., a person who is in default either in 
making his original return or in supply¬ 
ing the officer with the documents or 
evidence which he has required, the right 
to satisfy the Income-tax Officer that he 
had a reasonable cause for the default, 
and in that case the Income-tax Officer 
may make a fresh assessment. 

Now that the section confers a very 
valuable privilege upon a person assess¬ 
ed under S. 23 (4), because that assess¬ 
ment is an ex parte assessment, from 
which there is no appeal: see S. 30. Sir 
Dinshah-Mulla points out that if a dead 
person can be assessed under S. 23 (4), it 
is difficult to see how his estate can get 
the benefit of S. 27 because the section 
in terms only deals with the person upon 
whom the assessment has been made. 

Then you come to S. 29, which is a 
very material section under which pay¬ 
ment can be demanded and it provides: 

“ When the Inoorae-tas Officer has determi¬ 
ned a sum to be payable by an assessee under 
8 . 23, or when an order has been passed under 
sub-S. (2), S. 25 or S. 28 for the pavment of a 
penalty, the Income-tax Officer shall serve on 
the assessee a notice of demand in the prescrib¬ 
ed form specifying the sum so payable,” 

Well, it is quite clear that in this case 
if the Government is right the word 

assessee ” as used in the first part of 
that section a sum to be payable by an 
assessee under S. 23 ” must be the decea¬ 
sed person Sir H. Proctor, and it is 
equally^clear that the second use of the 
word “ assessee ” in the sentence, “ the 
Income-tax Officer shall serve on the 
assessee a notice of demand,’' must refer 
to the administrator or personal repre¬ 
sentative of the deceased person, so that 
one is compelled to give to the word 

aaesssee ” different meanings in differ¬ 
ent parts of the same section. 

Then the only other section one has to 


notice is S. 45, which provides that any 
amount specified as payable in a notice 
of demand shall be paid within the time, 
and at the place mentioned in the notice; 
so that the demand for payment is 
limited by.the notice. 

These are, I think, the only material 
provisions of the Act. It is to be noticed 
that there is throughout the Act no refer¬ 
ence to the decease of a person on whom 
the tax has been originally charged, and 
it is very difficult to suppose the omis¬ 
sion to have been unintentional. It must 
have been present to the mind of the 
legislature that whatever privileges the 
payment of income-tax may confer, the 
privilege of immortality is not amongst 
them. Every person liable to pay tax 
must necessarily die and in practically 
every case, before the last instalment 
has been collected, and the legislature 
has not chosen to make any provisions 
expressly dealing with assessment of, or 
recovering payment from, the estate of a 
deceased person. In order that the Go- 
vernment may succeed and the assess¬ 
ment made in this case may be hold legal 
I think, one must do a certain amount of 
violence to the language of S. 23 (4); J 
think one must either do a certain 
amount of violence—I should say a con¬ 
siderable amount of violence—to the 
language of S. 27, or else hold that the 
privilego conferred on a living person] 
assessed under S. 23 (4) of getting thej 
assessment set aside is not to be enjoyedj 
by the estate of a deceased person—a' 
distinction for which I can see no logical, 
reason. One must also construe S. 29 so- 
as to give to the word “ assessee ” one 
meaning in one place and another mean-' 
ing in another place. 


In my judgment, in construing a tax¬ 
ing Act the Court is not justified in 
straining the language in order to hold a 
subject liable to tax. If the legislature 
intends to assess the estate of a deceased 
person to tax charged on the deceased in 
his lifetime, the legislature must provide 
proper machinery and not leave it to the 
Court to endeavour to extract the appro 
priate machinery out of the very unsuit 
able language of the statute. We aro 
not,concerned with the case which m«v 

—VLVS.-;-r “'‘— 

n.Sr."Lw.S'““ 
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tive, and in that case the second question 
does not arise. 

Barlee, J. —I agree with his Lord- 
iship the Chief Justice that the answer to 
ithe questions propounded by the Income- 
tax Commissioner must be in the nega¬ 
tive. 

It is quite clear that the Act does not in 
express terms provide for the collection of 
income-tax, due on the income of a decea¬ 
sed person. frOm his estate in the hands of 
his legal representatives. The word used 
in all the operative sections is “assossoe,” 
the person hy whom the income-tax is 
payable, and S. 3 shows that the assessee 
is the person who has earned the income. 
S. 23 (1) speaks of the “total income of 
the assessee” and sub-S. (4) empowers 
the Income-tax Oflioer to make the assess¬ 
ment, i. e., an assessment on the total in¬ 
come of the assessee. R. 27 gives the 
assessee power to ask for a review of as¬ 
sessment in case it has been made ex 
parte under S. 23 (4) and S. 29 speaks of 
the sum payable by an assessee. 

In fact it seems perfectly clear that 
the situation which has arisen in this 
case was not provided for by the legisla¬ 
ture in express terms. 

We are asked to liold, in fact, that 
when the legislature speaks of an assessee 
it impliedly meant an assessee or in the 
ease of his deatli his legal representative. 
Wo have to find some principle by which 
this interpretation can ho justified. The 
Commissioner relies on S. 23 (4). His 
argument is that inasmuch as this sub¬ 
section imposes a duty on the Income- 
tax Ollicer to make an assessment in the 
case of anyone who has failed within a 
specified time to furnish the statutory 
return, the Income-tax Oflioer was in this 
case justified in assessing the income-tax 
on the income of the deceased. This 
argument, I think, runs in a circle. As¬ 
suming that it is his duty to prepare a 
document showing what income-tax is 
recoverable on the basis of his enquiries, 
that “assessment” cannot liavo any legal 
effect unless it is one on the income of 
the assessee, who, under the strict inter¬ 
pretation of the act, is a living person. 
So oven in oases under S. 23 (4) it has to 
be decided whether an assessee includes 
his legal ropresentativo. It must bo ro- 
ineinborod, too. that S. 23 (4) has to be 
road with S. 27. In the present case it 
is possiblo that Sir Henry Proctor, had 
he lived, would have had a good excuse 


V. Ellis C. Rbid. (Barlee, J.) 

for not furnishing the return whioh he 
was required to make, and in that case 
he would have been entitled to ask the 
Income-tax Officer to review the assess¬ 
ment. The question then arises whether 
his legal representatives had or had not 
that right. In a word, if the word "as- 
sessee” is to be interpreted widely to in¬ 
clude a legal representative in S. 23 (4). 
it must be interpreted in the same way 
throughout. 

What W 0 have to find is a rule which 
is applicable to all oases of this nature. 

It does not seem to make any difference 
whether the assessee dies on 1st January 
before he has been served with a notice 
or after he has been served with a notice 
and has failed to furnish a return. It is 
not likely that the legislature has im¬ 
pliedly authorized the determination of 
this question on the basis of the stage at 
whioh the proceedings have reached. All 
persons who lived till 1st October are in 
the same category. They are persons 
who have earned inoome in the previous 
12 months and sho\jld be treated alike. 
Practically we have to decide whether 
we can read into the Income-tax Act by 
implication the rule whioh is expressed 
in the English Act and S. 146, Civil P. 
C., that, where any proceedings may be 
taken or application made by or against 
any person, then the proceeding may be 
taken, or the application may be made 
by or against any person claiming under 
him. i. e., by his legal representative. 

The best that can be said for the Crown 
is, as I have said, that of 1st April every 
subject is potentially liable to pay in¬ 
come-tax on his income on the previous 
12 months, or to show that his inoome is 
below taxable limits. The claim of the 
Crown is a money one against his estate 
and does not resemble damages in a per¬ 
sonal action ; and it may be argued that 
in equity there can bo no reason why the 
well-known rule of interpretation, which 
has been adopted, as I have said, in spe¬ 
cial Acts, should not be use! on behalf of 
the Crown to enable thorn to recover 
what may be called just dues. There is 
a good deal to be said for this view but I 
do nob think it can be adopted in this 
case. It is stated in MaxwelPs Interpre¬ 
tation of Statutes that fiscal statutes^ 
must he interpreted strictly in favour of 
the subject, and I bake that to mean that| 
the treasury cannot tax without the ex-j 
press j^rmission of the legislature. This: 
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being so, the Commissioner must fail in 
this case, since undoubtedly there is ^o 
express permission in the Act to recover 
the tax from the estate of the deceased. 
IFurther, the rules of this Act are not 
rules of procedure to be interpreted by 
civil Courts, but are more in the nature 
of rules for the guidance of fiscal officers 
and it ^seams to me that such rules are 
intended by the legislature to be inter¬ 
preted according to their plain meaning 
and that they must not be stretched by 
judicial interpretation. 

Per Curiam. —No order as to costs. 

k.m./b.k. ' Answer accordingly. 
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Beaumont, C. J. and Mirza, J. 

Jagjivandas Jethalal —Appellant. 

V. 

King Hamilton &, Co. —Kespondents. 

Original Civil Jurisdiction Appeal 
No. 31 of 1930, Decided on 27th Febru¬ 
ary 1931, against decision in Suit 
No. 2412 of 1928. 

(a) Registration Act (1908), S. 17 (1) (b) and 
S. 17 (2) (v)—Deposit of title deeds in respect 
of lease to be granted subsequently—Letter 
asking solicitor to deposit title-deeds —Per 
Beawmontf O. J., Document was not compul¬ 
sorily registrable —Per Mirzat c7.. Document 
was inadmissible for want of registration but 
could be looked upon for collateral purpose. 

D deposited certain title-deeds with respect 
to a lease of property as security for a loan 
borrowed by B in April 1922 from A. The only 
interest which D then had in the property was 
that to get the lease subsec^uently. On 26th 
May 1922 D wrote a letter to A that D had 
instructed their solicitors to deposit the title- 
deeds with A as security for loan advanced to 
B. The lease was in fact granted to D on 27th 
February 1923. 

Seld : Per Beaumontf C. J .—The letter was 
not a document which required compulsory re¬ 
gistration. It could not have created or de¬ 
clared any interest in the property, viz. the 
lease which had no existence. It could only 
operate as a contract imposing upon D an ob¬ 
ligation to create a mortgage when D acquired 
the property to bo mortgaged. The document 
did not therefore fall within the operative 
words of S. 17 (l) (b), but fell within the excep¬ 
tions contained in Sub-S. (2) of Sub-Para. (5). 

[P 339 C 1] 

Held : Per Mirza, J. —That the letter pur¬ 
ported to be a declaration that an equitable 
mortgage by the deposit of title-deeds had been 
effected on the immovable property. It was 
evidence not merely of the deposit of the-title- 
deeds but of mortgage itself and as such was 
inadmissible in evidence if net registered. But 
the document could be looked u:^cn for a col¬ 
lateral purpose as forming part of the res-gestae. 

. [P 342 C 1] 


(b) Contract Act (1872), S. 133—Giving 
time to principal debtor discharges surety. 

The rights of a surety are not to be interfered 
with without his consent. The effect of 
material alteration in the contract between the 
creditor and the principal debtor without re¬ 
ference to the surety is to discharge the surety. 
Giving time to the principal debtor does pre¬ 
judice the rights of the surety by preventing 
him from paying off the creditor and then en¬ 
forcing the creditor’s original rights against 
the principal debtors. [P 340 C 2] 

F. F. Taraporewala —for Appellant, 

B, J. Desai for Respondents. 

Beaumont, C. J. —In this case the 
plaintiffs are suing to enforce an equita¬ 
ble mortgage of immovable property 
situated at Dadar. It is I think, quite 
clear from the plaint that the plaintiffs’ 
case is that the defendants as owners of 
the immovable property in question 
created an equitable mortgage upon it as 
sureties for the firm of Sarda & Sons who 
were carrying on business in Calcutta and 
who owed money to the plaintiffs who 
were carrying on the business of banking 
in Calcutta. The defendants’ case, ac¬ 
cording to their written statement, was 
that in April 1922 the defendants applied 
to Sarda & Sons for a loan whereupon 
V. V. Sarda, a member of the firm, stated 
that he would negotiate with the plain¬ 
tiffs for an overdraft to Sarda & Sons 
secured by a mortgage of the defendants' 
Dadar property and they say that those 
negotiations broke down and that no loan 
resulted. It appears from the evidence 
of Krishnalal Gokuldas, who is a brother 
of defendant 2 and attends to his busi¬ 
ness that in May 1922 an interview took 
place in Calcutta between the witness, 
defendant 1, Sarda and the plaintiffs, at 
which interview there was a discussion, 
putting it no higher, as to whether the 
plaintiffs would advance money to Sarda 
on the security of the defendants’ im¬ 
movable property. Having regard to 
the evidence of Krishnalal Gokuldas and 
to the subsequent correspondence I think 
that the defendants’ case that negotia¬ 
tions broke down and that no business 
resulted is a false one. I think it quite 
clear that the plaintiffs did, as a result 
of negotiotions, of which this interview 
formed part, advance moneys to Sarda, 
and I think that they did so on the secu¬ 
rity of the defendants’ property. It may 
well be that the defendants themselves 
got part of the advance, but whether that 
is so or not, it is, I think, perfectly plain 
that the advance was made to Sarda & 
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Sons as the principal debtors and that 
the defendants have never been treated 
as being personally liable for the debt. 
They are not so treated in the plaint and 
they are referred to as sureties in letters 
written by the plaintififs' solicitors. It 
appears that at the date of that interview 
in May 1922, Sarda <l' Sons were indebted 
to the plaintiffs. That appears from the 
account which is Ex. E. In May 1922 
there was an indebtedness of rather over 
Es. 20,000, and on 26th May 1922—a 
material date as I will show presently— 
a fuithersum ofRs. 10.000 was advanced 
by the plaintiffs to Sarda A- Sons. Sub¬ 
sequently, as the account shows, subs¬ 
tantial further sums were advanced, but 
the advances stopped on 1st November 
1922, at which date there was a debt 
from Sarda A- Sons to the plaintiffs of 
over Rs. 90,000. It further appears that 
at the date of this interview in May 1922 
the position of the defendants with re¬ 
gard to the immovable property at 
Dadar was this : the defendants are 
contractors and they had built some 
buildings on this property for a client 
named Vardhman Jetsey. The client had 
not paid the amount due to the contrac¬ 
tors and the defendants accordingly had 
arranged to take over the client’s interest 
in the property in payment of the debt. 
The client however had only a building 
agreement under which when the build¬ 
ing was erected he would become entitled 
to a lease of the property from the 
Bombay Improvement Trust, and the 
only interest which the defendants had 
in the property in May 1922 was. a right 
through their client Vardhman Jetsey to 
this building agreement and to get the 
lease when it -was ultimately granted. 
The lease was in fact granted on 27th 
February 1923. On 26th May 1922, i.e., 
just after the interview at Calcutta, and 
I think undoubtedly as a result of that 
interview, defendant 1 wrote a letter to 
the plaintiffs in these terms : 


we have instructed our solicitors Ui 
iandia A Co. of Bombay to make over the I 
Coeds of our property at Dadar-Matunga Ks 

mnthly rent Rg. 730. to Mesarg. King, Ki 

\ you mav make to Me 

oarda A Sons, Calcutta.” 


1 ^ Bombay were i 

plaintiffs Bombay house. Further c 

respondence took place between I 

parties and on 16th November 1922 t 


defendants wrote a letter to the Estate 
Agent of the Bombay Improvement Trust 
in which they say: 

“ With reference to your letter No. E 21353 of 
1922 dated Cth September 1922 addressed to 
Messrs. King. King A Co. Bombay, regarding 
Dadar-Matunga Estate, Plot 21, we hereby 
authorize you to forward the lease when com- 
ploted to Messrs. King, King A Co., Bombay. 
We shall also be obliged if you will have the 
lease prepared as quickly as possible as it is 
urgently required. ” 

Acting upon that authority from the 
defendants the Improvement Trust did, 
on 2Cth July 1923, forward to the plain¬ 
tiffs the lease of the property which had 
been previously granted, and they wrote 
a letter to the defendants’ solicitors 
pointing out that that had been done. 
The only other fact which, I think, it is 
material to mention is that in 1925 the 
plaintiffs sued Sarda A Sons in the High 
Court at Calcutta for the amount due, 
w'hich was then Rs. 68,530-14-0, and a 
consent order was made in that action on 
12th June 1925, decreeing payment of the 
amount due on the terms of an adjust¬ 
ment arrived at between the parties, that 
adjustment providing for payment of the 
amount due by instalments—Rs. 15,000 
to be paid within two months from 12th 
March 1925, and the balance by instal¬ 
ments of Rs, 2,000 per month commenc¬ 
ing from March 1925. 

Now on these facts the appellants take 
two points. They say, first of all, that 
the only facts which the Court has be¬ 
fore it from which an equitable charge 
can be inferred are, first, that the defen¬ 
dants* documents have been deposited 
with the plaintiffs, and, secondly, that 
Sarda A Sons owed money to the plain¬ 
tiffs, and they say that there is nothing 
to connect the deposit of the title deeds 
of the defendants with the amount owing 
by Sarda except the letter of 26th May 
1922 ; and that being so, they say that 
that letter creates or declares a title to 
immovable property and therefore re¬ 
quires registration under the provisions 
of S. 17, Registration Act, and as the 
document was not registered they say 
that it cannot be put in evidence and 
therefore there is nothing to connect the 
deposit of the defendants* title-deeds 
with the debt due from Sarda to the 
plaintiffs. I think there are two answere 
to that point. The first is that on the 
evidence it is proved, I think, apart al¬ 
together from the letter of 26th May 
that the advance to Sarda was made at 
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the request of the defendants and that 
one can properly infer that the deposit 
which is subsequently proved was made 
in respect of that advance. Apart from 
that however I am myself disposed to 
jhold that the letter of 26th May 1922, 
jeven if one has to look at it in 
lorder to connect the deposit of the defen- 
■dants’ title-deeds with the advance made 
jto Sarda, is not a document which re- 
iquires registration under the Act. In 
lorder to bring the document within the 
|Act it must purport or operate to create 
jor declare an interest in immovable pro- 
iperty. The immovable property in 
'question is the lease of the Dadar 
iproperty which at the date of that 
Hotter did not exist, and which did 
not come into existence for nearly a 
year afterwards, and I fail to see how 
that letter could possibly have created 
!or declared any interest in property, viz. 
Ithe lease which had no existence. The 
jletter could only operate as a contract 
limposing upon the defendants an obliga- 
jtion to create a mortgage when they 
lacquired the property to be mortgaged, 
land if that is so, the document does not 
fall within the operative words of S. 17 
(1) (b), and on the other hand does, it 
iseems to me, fall within the exception 
Icontained in sub S, (2) of sub-para. (v). 
In my view therefore the appellants fail 
on their first point. 

Their second point is this: that by 
reason of the consent decree of 1925 to 
which I have referred, time was given to 
the principal debtor and that the effect 
of that under the ordinary law was to 
release the surety, there being no evi¬ 
dence that the surety was in any way 
consulted and there being nothing in the 
consent order to keep the rights of the 
surety alive. Mr. Desai’s answer to that 
is that the defendants here were not 
sureties. He relies on S. 126, Contract 
Act, which provides that a “ contract of 
guarantee is a contract to perform the 
promise or discharge the liability of a 
third person in case of his default, and 
the person who gives the guarantee is 
called the surety.” Mr. Desai says that 
here there was no personal obligation on 
the defendants to pay anything : they 
merely handed over their property as 
security, and that being so there was no 
contract to perform the promise or dis¬ 
charge the liability of a third person. 
Then he says that in S. 135, which pro¬ 


vides that a contract between the credi¬ 
tor and the principal debtor by which 
the creditor makes a composition with, or 
promises to give time to, or not to sue, 
the principal debtor discharges the surety 
unless the surety assents to such con¬ 
tract, the word ‘ surety ’ must have the 
same meaning as in S. 126, and there¬ 
fore a person who merely deposits the 
documents as security is not a surety 
within S. 135. There may possibly be 
something in that argument on the 
wording of the sections, but it has been 
held often that the Contract Act is nob 
exhaustive, and therefore one has to 
consider apart from the Act what the 
general law is. 

Now it has been held in England in a 
recent case in the Court of appeal, fol¬ 
lowing a previous decision of Chitty, J., 
that the general rule that a surety is 
discharged if any material alteration is 
made in the contract between the cre¬ 
ditor and the principal debtor without 
reference to the surety applies to a 
surety who is under no personal liabi¬ 
lity but has merely deposited documents. 
The case to which I refer is Smith v. 
Wood (l). It is a very strong case be- 
, cause all the learned Judges, Lord Han- 
worth, the present Lord Chancellor, and 
Lord Russell of Killowen (then Rus¬ 
sell, L. J.), comment upon the very un¬ 
gracious nature of the sureties’ claim in 
that case and express their reluctance to 
hold in favour of the sureties, but their 
inability to avoid doing so. The facts in 
that case were that 12 persons had de¬ 
posited certain title-deeds with the de¬ 
fendant to secure sums which he might 
be called upon to pay on a guarantee 
which he had given. That deposit was 
made in February 1924. In April 1924 
one of the depositors prevailed on the 
defendant to hand her the title-deeds of 
some of her houses included in the depo¬ 
sit and she subseqnently created a morb- 
gage upon one of the houses. In Octo¬ 
ber 1924 the defendant was called upon 
to pay under his guarantee, and three 
years later in 1927, ha proposed to re¬ 
alize the securities deposited with him. 
Certain of the depositors then com- 
menced the action claiming that the se¬ 
curities deposited by them had been re¬ 
leased from liability under the memo¬ 
randum of charge by reason of the de- 
fend ant hav ing obliged one of the deno- 
(1) Cl929j 1 Ch. U. ---- 
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sitors by letting her have her deeds and 
create a mortgage upon them. The 
Court held that the sureties were dis¬ 
charged. The particular point as to 
whether the rule about discharging a 
surety applies to the case of a surety 
who is under no personal liability was 
discussed both by the Master of the Rolls 
and the present Lord Chancellor. The 
Master of the Rolls, says (p. 23) : 

“ Let me refer also to Bolton v. Sabnon (2) 
where Cliitty, J., followed and applied the rule 
in Holme v. Brunskill (3), which in itself fol¬ 
lowed the rule stated by Lord Loughborough in 
Rees V. Herrington (4). The rule stated by 
Lord Ijoiighborough was : “ It is tbo clearest 

and most evident equity not to carry on any 
transaction without the privity of him [the 
surety], who must necessarily have a concern in 
every transaction with the' principal debtor. 
Yon cannot keep him bound and transact bis 
affairs (for they are as much his as jour own) 
without consulting him.” In Bolton v. Salmon 
{•2), Chitty, J., applied the rule by holding not 
only that the surety was discharged from per¬ 
sonal liability, but also that the security which 
had been put up by him was discharged. Shortly 
after quoting from I;ord Loughborough’s judg¬ 
ment, he says in his judgment : “ This reason¬ 

ing applies with the same force to a security 
given by the surety as it does to a personal obli¬ 
gation entered into by him.’* If therefore a 
difforenco is sought to bo drawn between the 
present case and the other cases to which I have 
referred, in the sense that what is contributed 
here are securities and not a personal liabilitv, 
it appears upon the statement of Chitty, J., that 
wo ought to apply the same reasoning as in the 
case of a personal liability.” 


The present Lord Chancellor (then 
Sankoy, L. J.), deals with the point. 
He says (p. 27) : 

” Finally, it is only necessary in my view to 
look at Bolton v. Salmon (2), because if that 
case is carefully investigated it is seen to boon 
all fours with the present case and unfortu¬ 
nately for him, against the appellant. The 
argument for the appellant here being that the 
parties to the deed wore not sureties, that there 
was no personal obligation, no joint liability it 
is important to look at tho argument advanced 
in tbo case of Jiolton v. Salmon (2) for the un¬ 
successful claimant, which was exactly tho 
argument put forward hero on behalf of tho 
appellant. 'Mr. Byrne, who appeared for tho 
plaintiff, contended : “ Tho fact that tho de¬ 
fendant's personal liability on tbe covenant in 
tbo mortgage of 4th Soptombor 1857. has been 

giving tiinc to the principal debtor 
does not necessarily release tho socuritios mort- 
pged by that deed, and which are now vested 
in tbo plaintiff.” Mr. Jason Smith, for tho do- 
foudnnts, contended : ” On principle and on 

authority the surety is released bv giving time 
to tho principal debtor bv transactions to which 

(2) [1891] 2 Ch. 48-04 L. ’1’ o->.i —-lo \v 
539. ■ 


(3) [1877] 3 Q. r>. n. 405—47 L J OB I'ln 

38 L. T. 838. iJ. J. 0. B. (>10 

(4) [1705] 2 Yes. Jun. 540. 


the surety is no party, aud this release extends 
not only to the surety’s personal liability on the 
covenant, but also to the property charged.’^ 
Chitty, J., in giving his judgment, calls atten¬ 
tion to the fact that the plaintiff’s counsel con¬ 
tend that ” although Miss Buckenham’s coven¬ 
ant is gone by reason of time having been given 
to the principal debtor, tbe security which she 
gave remains.” Then the learned Judge con¬ 
tinues : “ With all their learning and re¬ 

search, the plaintiff’s counsel were not able to 
produce any authority for this proposition. 
Tht reason may be that no one has ever pre¬ 
viously thought of raising such a contention.” 

Then the Lord Chancellor goes on 

(p._28) ; 

” May I say this is the second time the con¬ 
tention has been raised, and raised in my view 
unsuccessfully. The learned Judge points out, 
as my Lord has already pointed out : ” This 

reasoning applies with the same force to a 
security given by the suretj as it does to a per¬ 
sonal obligation entered into by him.” Now 
although that was a surety case it was on all 
fours with the present case, because the per¬ 
sonal liability had gone aud only the docu¬ 
ments remained as indeed in the present case* 
where thore is no personal liability and only 
the deposit of the deeds. Therefore i have come 
to tbo conclusion, for the reasons that my Lord 
has given and for tbo reasons that I have en¬ 
deavoured to give, that this appeal should be 
dismissed.” 

So that, the Court there based their 
decision on a general principle and I cant 
see no reason why that principle should j 
not apply as much in India as in Eng-‘ 
land. The general principle is that thei 
rights of a surety are not to be inter-j 
fered with without his consent and it' 
has always been held that giving time tO|' 
the principal debtor does prejudice the 
rights of the surety by preventing him 
from paying off the creditor and then 
enforcing the creditor's original rights 
against the principal debtor, Baker. J.. 
in the trial Court disposes of this point 
quite shortly by holding as a fact that 
tho defendants were partners with Sarda 
aud therefore wore principals and not 
sureties. But, I think, the learned 
Judge overlooked two facts. The first is 
that there is no suggestion that anyone 
except defendant 1 was a partner with 
Sarada and the property in question in 
tho suit belonged to defendants 1 and 2 
in respect of a business in which Sarda 
so far as wo know, had no interest at all. 
The other point which, I think, the 
learned Judge overlooked is this: that on 
the doouinents, the articles of partnership 
Ex. 3 and Exs. S and T, to which the 
lewned Judge refers, it would appear 
that defendant 1 became a partner with 
Sarada as from 1st November 1922, and 
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as I have already pointed out, the ad¬ 
vances by the plaintiffs to Sarda closed 
on that date. There is no evidence what¬ 
ever that defendant 1 ever became liable 
for the debts of Sarda’s firm incurred 
before 1st November 1922. The fact that 
the plaintiffs subsequently sued Sarda 
and did not sue the defendants shows 
that they appreciated that defendant 1 
was not liable for the amounts advanced 
to Sarda. For these reasons, I think, 
with some regret, that the appeal must 
be allowed. I think the plaintiffs in 
giving time by their consent decree to 
.'Sarda discharged the property of the 
defendants from any liability for Sarda s 
debt. That being so, the appeal must be 
allowed, plaintiffs’ action dismissed, and 
there must be an order on the counter¬ 
claim for delivery of the lease to the de¬ 
fendants. 

As regards costs, we think the appel¬ 
lants must get their costs of the appeal 
and the counter-claim and two-thirds 
costs of the action. We deprive them of 
part of the costs of the action because of 
the false case set up by them, the trial 
of which increased the costs. 

Eeceiver discharged on passing his ac¬ 
counts, and moneys in his hands to be 
paid to defendants’ attorneys, and ho to 
hand over possession of the property to 
defendants. 

Mirza, J. —The plaintiffs came in pos¬ 
session of the title deed of the defen¬ 
dants’ property on 24th July 1923. The 
title-deed consisted of a lease in defen¬ 
dants’ favour from the Improvement 
Trust of the City -of Bombay. It was 
executed on 17th February 1923. Pre¬ 
vious to that, on 16th November 1922, 
the defendants had given a letter of 
authority to the plaintiffs to obtain the 
title-deeds from the Improvement Trust 
when completed. The plaintiffs’ case is 
that an equitable mortgage by the de¬ 
posit of this title-deed has been effected 
in their favour to secure a debt due to 
them by a firm called Sarda & Sons. By 
para. 5 of the plaint the plaintiffs state 
that the title-deed they were holding was 
in the nature of a collateral security for 
the repayment of the moneys advanced 
from time to time by the plaintiffs to 
Sarda Sc Sons in their account with the 
plaintiffs. The deposit of the title-deed 
it appears, was not followed by any writ¬ 
ing and no contemporaneous oral agree¬ 
ment has been proved in respect of the 


deposit. The plaintiffs rely upon certain 
previous negotiations between them on 
the one hand and the defendants and 
Sarda & Sens on the other to prove that 
the deposit was in pursuance of an agree¬ 
ment arrived at between the parties 
whereby the plaintiffs agreed to allow 
Sarda & Sons to draw moneys in their 
overdraft account and the defendants ag¬ 
reed that the property in suit should be 
security for such overdraft. The plain¬ 
tiffs also rely upon the terms of a wiiting 
(part of Ex. A-2 in the case), which is 
a letter dated 26th May 1922, addressed 
by the defendants to the plaintiffs. The 
letter is in this form : 

“We have instructed our solicitors Messrs. 
Pandia & Co. o£ Bombay to make over the title- 
deeds of our property at Dadar^Matunga Estate, 
Bombay, plot 21, value PvS. 1,00,000 monthly rent 
Rs. 730, to Messrs. King, King & Co., Bombay, 
to be held by you as a security against advances 
you may make to Messrs. Sarada & Sons, 
Calcutta.” 

It appears that previous to the date of 
this letter the instructions mentioned in 
this letter had reached Messrs. Pandia 
& Go. in Bombay and in pursuance of 
such instructions they had, on 25th May 
1922, deposited with Messrs. King, King 
& Co., an unexecuted engrossment of a 
lease from the trustees of the Improve¬ 
ment Trust of the City of Bombay to the 
defendants. The letter of 26th May 1922. 
is'subsequent to the date of the deposit 
but it does not purport to record any 
terms that may have been agreed to in 
respect of the deposit. There is no evi¬ 
dence on the record of any letter having 
either accompanied or followed the en¬ 
grossment. It is clear that this unexecu¬ 
ted engrossment could not be treated as a 
title-deed and was in fact subsequently 
withdrawn as appears from the letter ot 
Messrs. Pandia & Co., dated 27th 
1922. The engrossment was returned to 
Messrs. Pandia & Go., on 30th May 1922, 
to enable Messrs. Pandia & Co. to get it 
executed. Messrs. Pandia & Co. then 
discovered that one of the parties men¬ 
tioned in the agreement had been adjudi¬ 
cated insolvent and the engrossment in 
consequence would have to be altered. 
They cancelled the engrossment and got 
a refund from the Superintendent of 
Stamps for the stamps which had been 
affixed. For the purposes of the Regis¬ 
tration Act, in my opinion, it is im¬ 
material whether the document was 
effective or not. The question whether 
the letter dated 26th May 1922, requires 
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registration under the provisions of S. 17, 
Registration Act, must, in my opinion, 
'be decided by the tenor of the document. 
The letter, in my opinion, purports to be 
a declaration that an equitable mortgage 
|by the deposit of title-deeds has been 
jaffected on an immovable property. It 
is evidence not merely of the deposit of 
the title-deed, but of the mortgage itself, 
and as such would be inadmissible in 
evidence if not registered. 

This point however is not very mate¬ 
rial in this case, as in the light of subse¬ 
quent events it is open to us to look 
upon this document for a collateral pur¬ 
pose as forming part of the res gestae. 
It is admitted by the defendants that 
there were negotiations between the 
plaintitfs on the one hand and Sarda Sc 
Sons and the defendants on the other in 
April and May 1922 with a view to 
induce the plaintiffs to allow Sarda Sc 
Sons to draw on the plaintiffs in their 
overdraft faccount, the defendants agree¬ 
ing to give security of their property in 
Bombay for -such overdraft. At the date 
when these negotiations were started 
there already subsisted an overdraft 
account between the plaintiffs and Sarda 
it Sons. On 6th April 1922, the debit 
balance against Sarda Sc Sons in this 
account was Rs. 19,284 and on 19th May 
it was Rs. 27,100-9-9. There is no oral 
evidence to show that the negotiations 
between the parties matured into an 
agreement or that the further moneys 
advanced by the plaintiffs to Sarda Sc 
Sons were advanced on the faith of the 
representations made to them by the 
defendants. On 26th May 1922, which 
is the date of the letter to which I have 
alluded, a further sum of Rs. 10,000 was 
advanced by the plaintiffs to Sarda Sc 
Sons, but in the absence of oral evidence 
to that effect it would not, in my opinion, 
bo proper to infer that this was done on 
the faith of representations made by the 
defendants in this letter. The overdraft 
account continued till 1st November 1922 
after which date no furtlier sums were 

advanced by the plaintiffs to Sarda \’ 
Sons. 

It is clear from the evidence that the 
defendants were anxious for the plain¬ 
tiffs to advance moneys to Sarda it Sons 
and were willing to complete the secu¬ 
rity which they had offered to give to 
the plaintiffs. One of the partners in 
the defendant firm, named Nagindas Mo- 


hanlal, entered into a partnership agree¬ 
ment with Sarda & Sons. The indenture 
is undated but it says that it is to come 
into effect from 1st November 1922. 
Mr. Lucas, a partner in Messrs. Craigie, 
Blunt Sc Caroe, had attested the agree¬ 
ment. Messrs, Craigie, Blunt Sc Caroe 
were appointed solicitors of the defen¬ 
dants on 23rd November 1922, for 'the 
completion of the lease. Probably this 
agreement was executed after that date, 
although it provides that it is to come 
into operation from Ist November 1922. 

It looks probable that Mr. Sarda took 
additional partners in his original firm 
with a view to influencing the plaintiffs 
to allow the firm so re-constituted further 
credit in the overdraft account although 
the title deed of the property which was 
to be deposited with the plaintiffs as 
further security was not yet complete. 
But the plaintiffs, it appears, have given 
no further credit to Sarda Sc Sons in the 
overdraft account since 2nd November 
1922. There is no evidence that any 
intimation was given to the plaintiffs of 
the change in the partnership by the 
addition of new partners. No alteration 
was made by the plaintiffs in the heading 
of their account subsequent to Ist No¬ 
vember 1922, and there is no evidence 
that the new firm took over the liability 
of the old firm in respect of its over¬ 
draft account. After the title deed was 
completed and deposited with the plain¬ 
tiffs, no further advances were made by 
the plaintiffs to Messrs. Sarda Sc Sons. 

It appears from the evidence that the 
defendants had at this time business 
relations with Sarda Sc Sons and were 
benefiting by the moneys Sarda it Sons 
were getting from the plaintiff's in their 
overdraft account. In my judgment, it 
must be held that the plaintiff's con¬ 
tinued advancing moneys to Sarda it Sons 
on their own credit in the hope that 
Sarda it Sons would ultimately give them 
further security in a legal form. 

The correspondence between the parties 
shows that the plaintiff's and their legal 
advisers wore of opinion that no equi¬ 
table mortgage by the deposit of the 
title-deed had been effected and that it 
would bo necessary to have a regular 
mortgage deed executed by the defen¬ 
dants. 

In my opinion, with great respect, it 
should be held that the respondents have 
failed to prove that the title-deed depo- 


1931 Babdbhai V. Madhavji 

sited ^ith them by the appellants is by 
way of equitable mortgage of their im¬ 
movable property to secure the debt duo 
to the respondents by Sarda & Sons. 

With regard to the second point it is 
clear from the pleading, the correspon¬ 
dence and the issues, that the plaintids 
are suing the defendants not as debtors 
but as sureties. It is also clear that 
they arrived at an adjustment of their 
claim with Sarda & Sons in the suit they 
filed in Calcutta against Sarda & Sons 
to which the defendants were not parties. 
By the adjustment they agreed to give 
time to Sarda & Sons for payment of the 
debt. The terms of the adjustment were 
recorded and a consent decree was taken 
in terms of the adjustment. The defen¬ 
dants were not consulted nor were they 
jConsenting parties to the giving of time 
to Sarda & Sons. It is clear that a 
jsurety would be absolved from liability 
las surety if time is given to the principal 
jdebtor without the surety’s consent or 
acquiescence. The appellants, in my 
opinion, have succeeded in showing that 
they never consented to or acquiesced in 
the giving of time by the respondents to 
Sarda & Sons for payment of the debt for 
which the defendants could be said to be 
sureties. 

I agree that this appeal should be 
allowed and the decree of the lower Court 
reversed. 

I agree with the order proposed by the 
learned Chief Justice as to costs and the 
return of the lease to the defendants. 

r.m./r.K. Appeal allowed. 
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Patkar and Broomfield, JJ. 

Bahubhai Tansuhhlal —Applicant. 

V. 

Madhavji GoviTidji & Go, —Opponents, 

Civil Revn. Appln, No. 217 of 1928, 
Decided on 12th December 1930, against 
decision of Chief Judge, Small Cause 
Court, Bombay, in Suit No. 205/1758 
of 1927. 

(a) Presidency Smsll Cause Courts Act 
(1882), S. 9—Presidency Small Cause Court, 
Bombay, can stay suit to enable parties to 
refer to arbitration—Civil P. C., Sch. 2, 
para. 18—Arbitration Act, S. 19, 

The Presidency Small Cause Court, Bombay, 
has power to stay a suit to enable the parties to 
it to refer to arbitration under para. 18, Sch. 2, 
Civil P. C., which has been made applicable 
to the Presidency Court of Small Causes by the 
rules under S. 9, Presidency Small Cause Courts 
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Act, or under S. 19, Arbitration Act : A, I. B. 
1928 Bom. 275, RH. on, [P 344 C 2] 

(b) Bombay Colton Contracts Act (1922), 
Bye-law 38-A—Suit in Court of Small 
Causes on contracts in sanctioned form—De¬ 
fendant can apply to stay action but cannot 
say that action does not lie. 

Where a suit is brought in the Court of 
Small Causes on contracts which are in sanc¬ 
tioned form to recover deposit and also the pro¬ 
fits accruing thereunder it is open for a defen¬ 
dant to apply to stay the action under the Arbi¬ 
tration Act, but* it is not open to the defendant 
to say that the action would not lie : A. I. R. 
19Sl'Bom, 41, Rgl. on, [P 345 C 1] 

(c) Bombay Cotton Contracts Act (1922), 
Bye law 38-A—Award on contracts not in 
sanctioned form is void—Whole award is in¬ 
valid where portion of award cannot be 
separated. 

An award proceeding on contracts which are 
not in sanctioned form is illegal and void and 
if the portion of the award which is illegal and 
void cannot be separated from the portion of 
the award which is valid, the whole award is 
invalid : A, I, R. 1922 Cal. 399 and 31 I, C, 
33, ReU on. [P 346 C 1] 

(d) Civil P. C. (1908), O. 23, R. 3—Invalid 
award cannot be recorded as adjustment of 
suit—Award sought to be recorded as ad¬ 
justment—Court baa jurisdiction to consider 
whether award is legal. 

An invalid or illegal award cannot be re¬ 
corded as an adjustment of suit under 0. 23, 
R. 3. But where an award is sought to be re¬ 
corded as an adjustment of suit the Court has 
jurisdiction to consider whether the award is 
legal and enforceable ; A. I, R. 1921 Bom, 
310 and A, I. B. 1927 Bom. 5G5 (F. B.), Ref. 

[P 346 C 1, 2] 

(e) Bombay Cotton Contracts Act (1922), 
Bye-laws 38-A, and 81—Arbitrators have no 
jurisdiction to decide disputes on contracts 
not in sanctioned form. 

Under Bye-laws 38'A and 81 framed under the 
Bombay Cotton Contracts Act, the arbitrators 
have no jurisdiction to decide disputes regard¬ 
ing contracts which are not in the sanctioned 
form. [P 346 0 2] 

(f) Arbitration—Arbitrator deciding mat¬ 
ters which he has no jurisdiction to try 
Appearance of party after protest does not 
give arbitrator authority or estop the party 
from objecting as to jurisdiction. 

In oases where an arbitrator enters upon a 
consideration of matters which are not referred 
to him or which he has no jurisdiction to try 
by arbitration clause or submission between the 
parties, the appearance of the patty after objec¬ 
tion taken and protest made, does neither give 
the arbitrator authority to make an award nor 
estop him from urging that the arbitrator has 
exceeded his authority : A, I, R. 1927 Bom. 
553, Ref. , [P 346 C 2] 

(g) Arbitration—Powers of arbitrators. 

The authority of arbitrators is limited to the 

matters lawfully submitted to them : 9 Bom, 

82, Ref. ^ [P 350 G 1] 

(h) Arbitration— Powers of Court—Mere 
making of award does not oust jurisdiction 
of Court. 

The mere making of an award even on a 
valid submission does not, ipso-facto oust the 
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jurisdiction of the Court : A. I. R. 1930 Bom. 
98 and A. I. R. 1031 Bom. 41, Rel. on. 

[P 350 C 2] 

U. L. Shah —for Applicant. 

D. A. Tuljapurkar —for Opponents. 

Patkar, J —This is an application in 
revision against the order of the Chief 
Judge of the Small Cause Court, Bombay 
dismissing the plaintiff’s suit in pursu¬ 
ance of an award under bye-law 38-A of 
the East) India Cotton Association, 

The applicant filed a suit in the Court 
of Small Causes at Bombay to recover a 
sum of Rs. 1,023-8-0, consisting of 
Es. 1,000, the amount paid as deposit, 
together with Rs. 11 as interest, and 
Rs. 12-8-0 on account of profits in the 
transactions of sale and purchase of 
100 bales of cotton due by the defen¬ 
dants as the plaintiff's brokers, on lOth 
December 1926, and 14th December 
1926. The defendants admitted the 
amount of the deposit and interest, and 
also the two contracts sued upon ; but 
contended that there were other con¬ 
tracts and several payments by them on 
account of the transactions which re¬ 
sulted in a loss to the plaintiff, and the 
amount of Rs. 100-10-0 was payable by 
the plaintiff to the defendants, and that 
the whole matter had been referred by 
the defendants to the arbitrators of the 
East India Cotton Association, and 
therefore the Court had no jurisdiction 
to try the suit. 

The learned Chief Judge of the Small 
Cause Court stayed the petitioner’s suit 
pending the arbitration. On an appli¬ 
cation in Revision No. 148 of 1927. the 
High Court refused to interfere with the 
order of stay, and directed that all the 
objections to the award might be taken 
before the learned Chief Judge. The 
learned Chief Judge appreciated the 
force of the argument on behalf of the 
plaintiff that the award was null and 
void, as it embraced matters not recog¬ 
nized by law, and that the contracts on 
which the plaintiff sued were in sanc¬ 
tioned forms whereas the arbitrators in 
arriving at their conclusion considered 
other contracts which wore made in oon- 
ravention of the bye-laws but hold that 

unpaid claims, 

whether admitted or not, were required 

to be referred to the arbitration of two 

disinterested persons, and therefore the 
reference 0 arbitration was valid, and 

that if the arbitrators in investigating 


the dispute referred to other contracts 
and took into consideration the liabilities 
under non-sanotioned contracts, it did 
not amount to any judicial misconduct, 
and the award was binding as an adjust¬ 
ment of the suit according to the ruling 
in Manilal Motilal v. Gokaldas Rowji 
(l) and therefore dismissed the plaintiff’s 
suit, as the arbitrators had held 
that instead of the amount of 
Rs. 1.023-8-0 being due to the plaintiff 
the amount of Rs. IIO-IO-O was due by 
the plaintiff to the defendants. 

The East India Cotton Association 
was incorporated under the Bombay Cot¬ 
ton Contracts Act, 14 of 1922. The 
order of the Small Cause Court staying 
the suit was not interfered with by the 
High Court. The Presidency Small 
Cause Court of Bombay has power to 
sray the suit in order to enable the 
parties to it to refer to arbitration under 
para. 18, Sch. 2, Civil P. C., 1908, which 
has been made applicable to the Presi¬ 
dency Court of Small Causes by the 
rules under S. 9, Presidency Small Cause 
Courts Act, or und er S. 19, Arbitration 
Act 9 of 1899, according to the decision 
in Tatya Roivji v. Hathibhai (2). 

The next question is, whether the 
Small Cause Court had jurisdiction to 
accept the award which was, as alleged 
by the applicant, illegal and void. It is 
urged on behalf of the applicant that, so 
far as the deposit of Rs. 1,000 was con¬ 
cerned. the arbitrators had no power to 
decide the question relating thereto, and 
that the arbitrators could only give an 
award in respect of the two contracts 
which were in the sanctioned form, and 
the award was illegal so far as it pro¬ 
ceeded to take into consideration all 
other contracts alleged by the defen¬ 
dants which were not in the sanctioned 
form. We are unable to accept the 
argument on behalf of the applicant that 
the deposit of Rs. 1,000 was unconnected 
with the contracts on which the suit was 
based. The receipt for the deposit of 
Rs. 1,000 recites that the deposit was 
taken from the plaintiff for doing 
business in cotton. It represents the 
earnest or margin money required 
to bo deposited for any loss that 
would have r esulted from the contracts 

(1) A. I. R. 1921 Bom. 310=59 1. 0. 53=45 
Bom. 245. 

(2) A. I. R. 1928 Bom. 275=111 I. 0. 641=62 
Bora. 420, 
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made by the plaintiff with the defen¬ 
dants’ brokers. The sanctioned contract 
form at p. 68 of the rales refers to a 
margin to be paid and maintained by the 
broker until the completion of the con¬ 
tract. It would therefore follow that 
the amount of Rs. 1,000 deposited is 
closely connected with the contracts en¬ 
tered into by the plaintiff with the de¬ 
fendants which ware in the sanctioned 

form. 

By-law 38-A framed under the Act 
provides as follows: 

“All unpaid claims whether admitted or not 
and all disputes (other than those relating to 
quality) arising out of, or in relation to, la) 
contracts (whether forward or ‘ ready’ and whe¬ 
ther between members or between a member 
and a non-member) made subject to these bye¬ 
laws, or (b) the rights and/or responsibilities of 
commission agents, muccadums and brokers not 
parlies to such contracts, shall be referred to 
the arbitration of two disinterested persons one 
to be chosen by each disputant.’* 

Bya-law 81 runs as follows; 

“Contracts between agents and their con¬ 
stituents, e g., between a member and a non- 
member or between a member acting as an 
agent and a member acting as his constituent 
shall be subject to the bye-laws and shall be in 
writing in the form given in the Appendix 
(pp. 67, 68, 69 and 70), provided that to such 
contracts bye-laws 130 to 166 inclusive shall not 

apply.** . 

“A member whose constituent has agreed in 
writing to sign the prescribed form of contract 
and fails or refuses to do so after terms have 
been arranged shall be treated in all respects 
as if he had done so and both parties shall have 
the rights and remedies accorded by these by¬ 
laws.** 

Ib is therefore necessary that the con¬ 
tracts must be in writing and signed in 
the sanctioned form, or in the absence of 
any contract in the sanctioned form 
there must be a written undertaking by 
the constituent to sign. A mere oral 
undertaking would be insufficient ac¬ 
cording to the decision in Ratildl v., 
Mowjee (3). The contracts which are not 
in the sanctioned form are void under 
S. 5, Bombay Ootbon Contracts Act, 14 
of 1922. It would therefore follow that 
the applicant could bring a suit in the 
Court of Small Causes on the two con¬ 
tracts which were in the sanctioned form 
to recover the deposit and also the profit 
accruing thereunder, and it would be 
open to the defendants to apply under 
the Arbitration Act to stay the action, 
bub it is not open to the defendants to 

say that the action would not lie. In 
EadhaUson Gopihison v. Balmuku nd 

(3) A.I.R. 1928 Bom. 95=109 I.C. 104. 


Eamchandra (4), Beaumont, C. J.i re¬ 
ferred to bye-law 38 of the East India 
Cotton Association and observed as fol¬ 
lows (p. 1328 of 32 B.Ij.E.)' 

“I can see nothing in that clause to make 
arbitration a condition precedent to the right 
to bring an action. It seems to me to be an 
ordinary provision for referring disputes to arbi¬ 
tration, and such a provision does not in 
way oust the jurisdiction of the Court. If an 
. action is brought in respect of a matter covered 
bv the arbitration clause, the defendant can 
apply under the Arbitration Act to stay the 
action, but it is not open to him to say that the 
action does not lie.” 

With regard to bye-law 81, it was held 
that a suit could nob be maintained on a 
contract which was not in compliance 
with the statutory form, unless there 
was an agreement in writing to sign the 

prescribed form of contract. 

In the present case ib is alleged on 
behalf of the applicant that there were 
only two contracts in writing in the 
sanctioned form on which the suit is 
based, and that the arbitrators took into 
consideration other contracts which were 
nob in the sanctioned form, nor was there 
any agreement in writing to sign those 
contracts. It is urged on the other hand, 
that the award does not disclose the fact 
that the arbitrators took into considera¬ 
tion contracts which were not in the 
sanctioned form. Ib is conceded on be¬ 
half of the opponents, and it is also clear 
from the authorities, that if a suit had 
been brought by the defendants on any 
contracts which were not in the sanc¬ 
tioned form in the absence of any agree- 

ment in writing to sign those contracts, 

it would not have been maintainable. Ib 
is therefore contended on behalf of the 
applicant that the arbitrators took into 
consideration contracts which were not 
in the sanctioned form, and^ that the 
whole award is illegal and void, ^ as the 
award which is legal so far as it is based 
on the contracts in sanctioned forms can¬ 
not be separated from the other portion 
of the award which is based on contracts 
which were illegal and void. The re¬ 
marks in the judgment of the learned 
Chief Judge lend support to the conten¬ 
tion on behalf of the applicant that the 
arbitrators took into consideration other 
contracts between the parties which were 
not in the sanctioned form, though there 
is no specific and clear finding on that 
point. The award, if it has proceeded on 
contracts which were nob in the sanc- 

(i) A.I.R. 1931 Bom. 41=123 t.G. 614. 
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tionetl form, would be illegal and void, 
and if the portion of the award which is 
jillegal and void cannot be separated from 
the portion of the award which is valid, 
the whole award would be invalid. In 
Hurmukhroij v. The Japan Cotton 
Trading Co,, Ltd. (5), it was held that if 
in the event of an award made by arbi¬ 
trators on grounds some of which did, 
while the others did not, justify the exer¬ 
cise of their jurisdiction, the Court cannot 
hold with certainty that the arbitrators 
acted exclusively on grounds within their 
jurisdiction, and the award is null and 
void on the principle that if the bad is 
not separable from the good, the whole is 
bad; see also Juggohundhu Saha v. 
Chand AloJtan (6). 

The learned Chief Judge however held 
that the award not having been set aside, 
ho was bound to dismiss the plaintiff’s 
suit on the authority of Manilal Motilal 
V. Gnkaldas Rowii (l), on the ground that 
the award was an adjustment of the suit. 
AVhere the parties to a suit refer their 
disputes to arbitration without the in¬ 
tervention of the Court and an award is 
made, an application to pass a decree in 
terms of the award is an application to 
record a compromise within the meaning 
of O, 23, R. 3. It was observed by 
Macleod, C. J. (p. 2G0 of 45 Bom.). 

l>ut when parties have been negotiating for 
a settlement, and one party considers a settle¬ 
ment has been arrived at, which the other party 
denies, or where there has been a settlement 
whioh one party seeks to avoid on any of the 
grounds on which an agreement can be avoided 
rocoiirso is had to O. 23. R. 3. so that the Court 
may determine whether an adjustment has 
actually been made or whether an adjustment 
made is one which can bo recorded.” 


Fawcett, J., however at p, 279 (of 4 
Bo7n.), held that 0. 23, R. 3, Civil P. C 
contains provisions corresponding to th 
plea of “accord and satisfaction afte 
writ, and that an agreement to refer t 
arbitration after suit together with th 
award thereon is on the same footing a 
a direct settlement between the parties 
but the award to be effeotive for such 
plea must bo a valid one according to th 
general rules of law govorning the validi 
ty of awards in arbitration prooeodingj 
It would therefore follow that if th 
.award is invalid or illegal, it cannot b 
leooidedasan adjustment of the suit 
If tlio defendants had ju-oceeded unde 

t_he .\rbitratio,^Ao_t_ and got a deore 

(5) A.I.U, 1922 Cal, 399=CG'i'c~34o 
(0) [1915] 31 1,0.33. 


on the award in the High Court, or 
if the plaintiff had got the award set 
aside under the Arbitration Act, the 
matter would have been conclusive. 
But where, as in the present case, the 
award is sought to be recorded as an ad¬ 
justment of the suit, the Court has juris¬ 
diction to consider whether the award is 
legal and enforceable. The view in A/a-i 
nilal Motilal v. Gokaldas Roivji (l) has 
been confirmed by the Full Bench decision 
in Chanbasappa v. Basalingayya (7), 
whore it was held that where in a suit 
parties have referred their differences to 
arbitration without an order of the Court 
and an award is made, a decree in terms 
of the award can be passed by the Court 
under O. 23, R. 3. Civil P. C., but nob 
otherwise. At p. 948 (of 51 Bom.) Marten, 
C. J. observed : 

X would only add that in my judgment the 
word 'lawful* in 0. 23. R. 3, refers to the 
nature of the compromise arrived at, not to the 
procedure which the parties mav have followed 
in bringing it about. But it is of course the 
duty of the Court to be satisfied that there has 
in fact been an adjustment by compromise.” 

Under by-law 38A only disputes aris¬ 
ing out of or in relation to contracts 
made subject to the by-laws shall be re¬ 
ferred to arbitration. XTnder by-law 81 
such contracts must be in writing in the 
form given in the appendix. It would 
therefore follow that the arbitrators hadl 
no jurisdiction to decide disputes arising 
out of contracts not in the sanctioned 
form. In cases where an arbitrator 
enters upon a consideration of matters 
which are not referred to him or whioh 
he has* no jurisdiction to try by arbitra¬ 
tion clause or submission between the; 
parties, the appearance of the party! 
after objection taken and protest made,i 
does neither give the arbitrator autho* 
,rity to make an award nor estop him 
from urging that the arbitrator has exce¬ 
eded his authority: see Ringland v. 
Lowndes (8) and Chetandas v. Radha^ 
kisson (9). The attendance of the appli- 
cant before the arbitrators after protest 
would not amount to a waiver .of his 

right to object to the jurisdiction of the 
arbitrators. 

It is urged on behalf of the applicant 
that he was never prepared to refer the 
dispute between the parties on contracts 

(7) A.I.U. 1927 Bom. 535=105 170516^ 

Bom. 908 /P.B ). 

(9) [1SU4] 33 L. J. C. l\ 337=17 0. B. (u. 3.) 

5U=10 Jur. (n. s.) 850=13 W, R. lOia 
(9) A. 1. R. 1927 Bom. 553=104 I.O. 174. 
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whioh were not in the sanctioned form-to 
arbitration, and the award on such con¬ 
tracts as were not in the sanctioned form 
would be illegal and void. It would 
therefore appear that if the contention 
of the applicant, that the arbitrators en¬ 
tered into a consideration of matters 
when they had no jurisdiction to do so, 
is correct, it cannot be said that the suit 
has been adjusted by a lawful compro¬ 
mise. The view of the Calcutta High 
Court in Amar Chand Clid'mcirid v. Ban- 
wan Lall Eahshit (10) that where in a 
pending suit the parties go to private 
arbitration without the consent of the 
Court, the award cannot be enforced 
either under 0. 23, E. 3, or under the 
provisions of the Arbitration Act, has 
not been accepted by the Full Bench 
decision in Chanbasajypa v. Basalin- 
(jarjya (7). 

It would therefore be necessary to send 
the case back to the lower Court to de¬ 
cide on taking fresh evidence, if necessary 
whether the arbitrators took into con¬ 
sideration the contracts which were not 
in the sanctioned from, and which were 
illegal and void under S. 5, Bombay 
Cotton Contract Act, 14 of 1922. If 
the Court comes to the conclusion that 
the arbitrators took into consideration 
contracts whioh were not in the sanc¬ 
tioned form, the award would be illegal 
and void and the legal part of the award 
would not be capable of being separated 
from the illegal part. The Court would 
then be entitled to disregard the award 
and decide the suit on the merits. 

The lower Court, in my opinion, failed 
to exercise the jurisdiction vested in it 
by law in omitting to consider the ques¬ 
tion whether the award was a lawful 
compromise under 0. 23, R. 3. 

We would therefore reverse the decree 


February 1927. The plaint was as 
follows ; . 1/1 

“ The plaintiS aboveuamed slates the loi- 

lowing : ^ • l-cc 

(1) That on 6th December 19*20, the plaintitr 

engaged the defendants as his brokers to efiect 
transactions in cotton on his behalf, and as 
required bv the defendants deposited a sum of 
Rs. 1,000 with them the same day. The defen- 
dants agreed to pay interest at sis per cent, 
per annum on that amount. 

{•2) That on 10th December 1926, on instruc¬ 
tions from plaintiff the defendants effected a 
sale on behalf of plaintiff of 100 bales of Broach 
F. G. M. G, cotton of April-May 19*27, delivery 

at Rs. 242 per candy. 

(3) That on 14th December 1926, on instruc- 
tions for plaintiff, to cover the above sale, the 
defendants effected a purchase on behalf of 
plaintiff of 100 bales of Broach F. G. M. G. 
cotton of April.May 1927, delivery at 

Rs. 240-12-0 per candy. 

(4) That in respect of these transactions a 
sum of Rs. 12-8-0 became duo by the defendants 
to the plaintiff after giving credits dr brokerage 
to the defendants as per memo of account 

hereto annexed and marked * A. 

(5) That the plaintiff several times verbally 
and finally by his vakil’s letter of 3rd I ebruary 
19*27 called upon the defendants to pay up the 
said sum of Rs. 1,000 and interest due thereon 
as mentioned in para. 1 of this plaint and the 
sum of Rs. 12-8-0 as per para. 4 hereof but the 
defendants have failed to pay the same or 


any part thereof. 

(6) That the total amount due by the defen- 
dants to the plaintiff comes to Rs. 1,0*23-8-0 in¬ 
clusive of interest up to date.' 

(7) The plaintiff therefore prays for judgment 
for Rs. 1023*8-0 and interest thereon at sis 
per cent, till judgment and further interest on 
judgment at sis per cent, per annum till reali¬ 
zation and such further and other relief as to 

the Court may seem fit.” 

On 14th March 1927, the defendants 

filed the following written statement : 

1. Deny plaintiff’s right to sue. 

2. Deny that plaintiff engaged the defen¬ 


dants as brokers. , . tt • n uu 

3 Say it was one Bachoobhai Harivallabh 

dae Seth who was doing business in 
of Babubhai Tansukhlal by whom all the tran- 
sactions mentioned in the plaint were done 

• % - #_ ^ f t An c 01VGT1 LO 


of the lower Court dismissing the suit, 
and send the case back for disposal o f 
the suit in the light of the remarks made 
in this judgment. 

Costs of this application will be costs 
in the suit. 

Broomfield, J. —I agree. 

As this is a matter of importance and 
we are differing from the learned Chief 
Judge of the Small Cause Court after the 
full Court has declined to issue a rule, I 
think it desirable to state my reasons. 

The nlaintiff filed his suit on 12th 
(10) A.ITRn^ Cal. 404=69 I.*0. 608=49 
Cal. 608. 


the defendants. , • 

4. Without prejudice say that plaintiff has 

not filed the suit on the whole account bet¬ 
ween the parties and say that the real account 
betweeu the parties is given in the annexed 
particulars marked “ A ” and on the whole ac¬ 
count a sum of Rs. 100-10-0 will he found due 
by the said Bachulal H. Seth. 

5. Without prejudice claim credit for Rs. 300 

paid as under. 

Rs. 50 on 10th January 1927. 

Rs. 100 on 18th January 1927. 

Rs. 150 on 31st January 19*27. 

6. Say that disputes having arisen between 
the parties all matters have been referred by 
the defendants to the East India Cotton As¬ 
sociation for their arbitration and the said 
Association have already appointed arbitrators 
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and the matter is pending before the said arbi¬ 
trators. 

7. Say that the suit should be stayed.’* 

The suit was stayed sine die pending 
the result of arbitration on the defen¬ 
dants’ reference. 

On 12th April 1927, an award was 
made in the following terms : 

\\ e were nominated arbitrators in a dis¬ 
pute between the above parties bv the Deputy 
■Chairman of the East India Cotton Association 
Limited. W e notified both the parties to be 
present at a meeting convened on 28th March 
1927, when Mr, Madhavji Govindji representing 
the plaintiffs and Mr. Bachulal llarivallabhdas 
Shoth representing the defendant with his 
pleader were present. The meeting was ad¬ 
journed to 2nd April 1927, when also both the 
parties were present. 

After hearing them fully and carefully look¬ 
ing into the accounts, correspondence and 
papers in respect of the above matter, wo find 
that the nlaintiffs’ claim of Ks. lOO-lO-O is 
fully corroborated by their books of accounts, 
•Sodavahi etc., that were placed before us and 
by the oral evidenoe of independent witnesses. 
We therefore award the plaintiffs’ claim of 
Rs. lOO-lO-O together with interest at six per 
cent, till the date of payment, plus Rs. 70 
for costs of this arbitration against the defen¬ 
dant.” 


Against the order of stay Revision 
Application No, 148 of 1927 was made to 
this Court. The Court refused to inter¬ 
fere on the ground that it was an inter¬ 
locutory order, and directed that the 
objections to the award might be taken 
before the Chief Judge. The suit w^as 
then again taken up in the Small Cause 
Court at the stage at which it was left, 
except that in the meantime the nward 
had been made. 

The plaintilT objected that the award 
was null and void because the arbitra¬ 
tors had taken into consideration cer¬ 
tain transactions which were not in 
the prescribed contract forms as re¬ 
quired by bye-law 81 of the East 
India Cotton Association. The terms 
of bye-law 81 have been set out in 
the judgment of my learned brother. 
S. 5, Act 14 of 1922 provides that con¬ 
tracts in contravention of any hyo law 
fihall he void. The learned Judge said 
that ho appreciated the force of the argu¬ 
ment, but ho hold that there was a 
valid roferonoo to arbitration under bve- 
aw -A and that the award was bind¬ 
ing on the parties as an adjustment of 
thosuit Ho evtodand apparently pro- 

CrokaMas Bawji il). The plaintiffs suit 
was d,sm.ssod and ho has come to this 

Court in revision. 


At the outset it should be stated that 
the plaintiff has all along denied that 
he had any dealings with the defendants 
other than the transactions mentioned 
in the plaint, and at any rate, so far as 
the proceedings in Court are concerned, 
the other transactions alleged by the 
defendants have not been proved. On 
the other hand, it has not been proved 
that the other transactions referred to 
were not in the standard forms, though 
the plaintiff has asserted that they were 
not and the defendants do not appear to 
have ever asserted that they were. 
Again it cannot be said to be apparent 
from the record that the arbitrators in 
making their award took account of any 
transactions not in the standard forms, 
although it is probable that .they did so 
since they have awarded the defendants 
the exact sum claimed in their written 
statement. These questions, in the 
view we take of the case, it will be ne¬ 
cessary for the trial Court to clear up. 

But it appears from the judgment of 
the learned Chief Judge that he dealt 
with the case on the basis that there 
were some other transactions between 
the parties which contravened the pro¬ 
visions of bye-law 81, and that the award 
covered these transactions also. For the 
purposes of this application we must 
take it that the facts are so, and consider 
whether on that basis the suit has been 
rightly dismissed. 

As I have found some difficulty in ana¬ 
lyzing the learned Judge’s reasoning, I 
quote the relevant passage from his 
judgment in full: 

“Tho nrbitratiou wfts however sot up under 
byelaw 33-A, of the bye laws framed under the 
Act. It runs as follows: “All unpaid claims, 
whether admitted or not, and all disputes 
arising out of, or in relation to, (a) contracts 
made subject to these bye-laws, or (b) the 
rights and responsibilities of brokers, shall 
be referred to the arbitration of two disintor- 
ostod persons.*’ The facts here are that the 
defendant did not admit the olaim of the plain- 
tiff. The oxistouco of that fact is enough to 
give jurisdiotioii to the arbitrators. Plaintiff 
contends that the claim to the margin money 
and.Rs. 12-S-O, for profit was an admitted olaim. 
Defendant disputes and denies it. But granting 
that it was so, still it was an unpaid olaim, and 
all unpaid claims are referable to arbitration 
whether admitted or not. The arbitrators had 
thoroforo to determine whether the olaim to 
Rs. 1,012-8 0 was an admitted claim or not. 
They had jurisdiotioii, oven if it was admitted,— 
which it was not—because it was unpaid. I 
think power is taken in c.ases of admitted but 
unpaid olAims, deliberately by the association, 
in respect of brokers and others, so that where 
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they find that there are unjustifiable instances 
of any broker admitting claims, but not paying 
them, action can be taken against him. In in¬ 
vestigating the dispute, they had therefore to 
refer to the whole acr'ount and in doing so, if 
they took into consideration liabilities under 
non-sanctioned contracts, it would not vitiate or 
invalidate their award, as it would not amount 
to any judicial misconduct on their part. Ab 
initio, I find that the reference was a valid one, 
as conditions calling for it under by-law 38 did 
exist in this case. Taking plaintifi’s case at its 
best, there wag an unpaid claim, arising under 
sanctioned contracts, and if there was an un* 
paid claim, a reference was called for, as a 
reference has to be made in case of “all unpaid 
claims.” Really speaking, he should have re¬ 
ferred the matter to arbitration, as defendant 
was not paying him his admitted claim. 

“Even if under the Xjimitation Act, the re¬ 
medy of the parties to have the award enforced 
as an order of the Court or otherwise is barred, 
it cannot be said that they have no other rights 
in respect of it. I need not discuss what they 
are. 

“I find that there was a valid reference and 
that there is an award published under it.^ It 
is therefore binding on parties as an adjust¬ 
ment of the suit: Manildl v. Qdkaldas (1). 
Whether the plainiS appeared before the arbi¬ 
trators under protest or not, does not affect the 
submission and the award as under the bye¬ 
law there was a valid reference.” 

The findings appear to be: (l) There 
was a valid reference to arbitration 
under by-law 38-A. and (2) as there was 
a valid reference and an award published 
under it, and as the award is not invali¬ 
dated by judicial misconduct on the part 
of the arbitrators the fact that the 
arbitrators took into consideration liabi¬ 
lities under void contracts, not being in 
the learned Judge's view judicial mis¬ 
conduct therefore the award is binding 
as an adjustment of the suit. 

As regards the reference to arbitration 
it is to be noted, first of all, that there 
has been no submission to arbitration in 
the ordinary sense by both parties to 
the dispute. I do nob say that it would 
necessarily have made any difference if 
the plaintiff and the defendants had 
agreed that the whole series of transac¬ 
tions including the void contracts should 
be referred to the arbitrators, but it is 
important to bear in mind that there 
was no such agreement. The defendants 
placed before the arbitrators what they 
considered to be the subject-matter of 
the arbitration. The plaintiff appeared 
in the proceedings under protest, and 
ha is only bound by them in so far as 
they can be held valid under bye-law 
38-A : see Chetandas v. BadhaJcisson (9). 

The learned Judge says that the plain¬ 


tiff had an unpaid claim, namely for 
Rs. 1,023-8-0. arising out of, or relate 
ing to the two contracts made subject 
to the bye-laws, that really speak¬ 
ing he ought to have referred the 
matter to arbitration himself, and 
that as he did not, the arbitrators 
had jurisdiction to consider the claim 
on the defendants* reference. So far 
I have no difficulty in following him. 
But the real qut-stion which it seems 
to me the learned Judge has hardly faced 
is this: When there is an unpaid claim 
or a dispute arising out of or relating to 
a series of transactions consisting partly 
of contracts made subject to the bye-laws 
and partly of contracts not so made, 
does bye-law 38-A empower one party to 
refer the whole matter to arbitration 
without the consent of the other and if 
a reference is so made, have the arbitra¬ 
tors authority to deal with the whole 
series of transactions? Now, there was 
no agreement between the parties, as I 
have said, and the arbitration proceed¬ 
ings depend for their validity on the 
provisions of bye-law 38-A. These have 
been set out in my learned brothers 
judgment. So far as Cl. (a) is concerned, 
it is clear that arbitration is not contem¬ 
plated or made compulsory in the case 
of contracts not made subject to the bye¬ 
laws. In Cl. (b) "such contracts” mean 
contracts made subject to the bye-laws 
and the meaning of the clause seems to 
be that when commission agents or 
brokers are concerned in such contracts 
and there is a dispute as to their rights 
or liabilities, the dispute shall be referred 
to arbitration although they were nob 
actually parties to the contracts. It 
would be putting a very unnatural inter¬ 
pretation on the bye-law as a whole, if 
we were to take the words "not parties 
to such contracts,*’ i.e., not parties to 
contracts subject to the by-laws, as 
though they meant “parties to contracts 
not subject to the bye-laws,” and I may 
say that no such construction appears to 
have been put upon the words either by 
the learned Judge or by the learned 
advocate for the opponents. There is 
nothing in the bye-law then which gives 
power to one of the two disputing parties 
to refer any matters to arbitration which 
do not arise out of valid contracts and 
the learned Judge’s finding that ’there 
was a valid reference in this case appears 
to me to be clearly wrong. 
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As to the award, it is not altogether 
clear to me whether the learned Judge 
held it to be valid or not. What he 
says is: 

“In investigating the dispute, they had there* 
fore to refer to the whole account and in doing 
so, if they took into consideration liabilities 
under nonsanctionod contracts, it -would not 
vitiate or invalidate their ^award, as it would 
not amount to any judicial misconduct on 
their part.” 

It seems that this might mean either 
that the arbitrators were justihed in 
looking at the whole account, or that 
they were not justified in doing so, but 
the Court could not interfere and must 
accept the award because there is noth¬ 
ing amounting to judicial misconduct. 
If, as I hold, the submission to arbitra¬ 
tion as regards the whole series of trans¬ 
actions is invalid, it follows that the 
award based on a consideration of the 
whole series of transactions must also be 
invalid. The authority of the arbitra¬ 
tors is limited to the matters lawfully 
submitted to them. Several authorities 
wore cited on this point. I need only 
refer to Dagdusa Tilakchand v. Bhukan 
Govind Shet (ll) noting that the present 
is not a case in which the part of the 
award which is beyond the submission 
can be separated from that which is 
within it. As I have suggested it is by 
no means clear that the award would 
have been valid if it had been entirely 
within the terms of the submission, for 
if the arbitrators were at liberty to take 
account of the contracts not in the pres¬ 
cribed form, they would be giving effect 
to contracts which the law has declared 
to be void, und that would apparently be 
contrary to public policy. In that con- 
noxion I may refer to the oases cited in 
Mulla’s Commentary on 0. 23, B. 3, 
under the heading Lawful agreement or 
compromise.” Edn. 9, p. 822, but I need 
not go into the oases in detail, because, 
in the view I take, the point does not 
actually arise in this case. 

If, on the other hand, the learned 
Judge’s view was that the award was 
not a lawful one, but that he had no 
jurisdiction to go into that question, 
then on that point also. I think ho was 
clearly wrong. If the award had been 
made a decree of Court, then of course, 
no order could have been made in the 

plaintiff s suit inconsistent with such 
, But that course has not been 

(11) [18S1] 9 Bom. 82. - 


followed, and it is well settled that the 
mere making of an award even on a 
valid submission does not ipso facto, 
oust the jurisdiction of the Court: see 
Dolevian & Sons v. Ossett Corporation (12) 
cited as an authority by Kangnekar, J., 
in Dinkarrai v. Yeshvanirai (13), and 
also Badhakison Gopikison v. Balviu- 
kund Bamcliandra (4). In the case of 
Manila,! Moiilal v. Gokaldas Bowji (l), 
which the learned Judge himself appears 
to have made the basis of his decision, it 
was held that an award could be regar¬ 
ded as an adjustment of the suit under 
0. 23, R. 3, and the terms of that rule 
make it clear that the Court must first 
be in a position to hold that the award 
amounted to a lawful agreement or com¬ 
promise. For these reasons I agree with 
the order proposed by my learned brother. 
R.M.;R K. Case remanded. 

(12) [19)2] 3 K. B. 257=81 L.J.K.B. 1092=107 
L.T. 581=76 J.P. 457=10 L.G.R. 915. 

(13) A. I. R. 1930 Bom. 98=124 I. C. 119=54 
Bom. 197. 
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Patkar and Broomfield, JJ. 

Shidappa Laxmanna .ii/usur—AppeU 
lant. 

V, 

Gurxuangaya Akhandaya Hiremaih — 
Respondent. 

First Appeal No. 45 of 1928, Decided 
on 25th November 1930. 

(a) Civil P. C. (1908), Ss. 73 and 47—Order 
for rateable distribution—Judgment-debtor 
having no interest—Appeal does not He. 

An order uuder b. 73 dotorminiug a queatioa 
of rnteablo distribution as botweou rival decree- 
holders in which the judgment-debtor has no 
interest does net fall under S. 47 and no appeal 
would lie from such an order: 42 Caf. 1, Foil. 

[P 361 0 2) 

(b) Civil P. C. (1908), S. 63 (2)—“Proceed¬ 
ing'' includes sale or order allov/ing set-off 
against purchase money. 

The word “proceeding” is wide enough to 
include not only the sale but also the order 
allowing the decree-holder to set off the decretal 
amount against the purchase money,[P 353 0 1] 

(c) Civil P. C. (1908), Ss. 63 (2) and 73, 
and O. 21, R. 72—Sale proceeds and balance 
of sale amount left after setting off decretal 
amount in deposit in inferior Court—Whole 
property under attachment of superior Court 
which Court also calling for sale proceeds for 
rateable distribution ^ Amount already set 
off cannot be asset available for distri¬ 
bution. 

.4 and B hold two decrees against C in the 
Court of the Second Class Sub-Judge, Mudde- 
bihal. In execution of ..4’s decree the property 
of C was sold and r;\1o proceeds paid in the 
Court. In oxeoutiou of decree B was 

allowed to sot of! the decretal amount against 
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the sale amount and the balance was deposited 
in Court. Just one day prior to these sales one 
D had applied in execution of his decree 
against G, in the Court of the First Glass Sub- 
Judge, Bijapur, and attached C's property and 
applied to that Court to call for the sale pro¬ 
ceeds in Muddebihal Court in order that they 
may be rateably distributed amongst the three 
decree-holders. Muddebihal Court remitted the 
sale proceeds in A’s execution of decree and 
the balance of purchase money in sale in execu¬ 
tion of B’s decree and called upon B to deposit 
amount of set-off. 

Held: that the Court at Bijapur though 
justified in sending for the assets from the 
Muddebihal Court for the purposes of rateable 
distribution, the Muddebihal Court had no 
jurisdiction to call upon B to refund the 
amount of set-off, and it should have -treated 
that decree to have been satisfied and that the 
only assets available were sale proceeds in A ’5 
decree and the balance of purchase raonev in 
B's decree: A. I. R. 1925 Bom 420; 40 Cal. 64; 

0 Bom. 570; 11 Mad. 3oC, Foil. A.I.R. 1928 
Bang. 157; 23 I. C. 909, Dist, [P 354 C 1, 2] 

(d) Civil P. C. (1908), S. 63—Scope. 

Under S. 63 the Court of the higher grade 
can rateably distribute the assets either after 
it has realized the assets in execution or has 
actually received them after calling for them 
from the Court of the inferior grade: {Case law 
referred). [P 352 C 2] 

B. A. Jahagirdar'-iov Appellant. 

H. B, Gumaste —for Respondent, 

Patkar, J .—This case involves a 
somewhat difficult question of law aris¬ 
ing under Ss. 63 and 73, Civil P. G. 

The appellants are two decree-holders 
in Darkhasts Nos. 281 of 1925 and 282 
of 1925 in the Muddebihal Court. Dark¬ 
hasts No. 281 of 1925 was filed to re¬ 
cover Rs. 4,169-12-0, against respondent 
2, the judgment-debtor. ‘On 18th 
November 1926, one survey number of 
the lespondent was sold for Rs. 3,200, 
out of which Rs. 800 were paid on 19bh 
November 1926, and Rs. 2,400, were 
paid on 8th December 1926. The other 
Darkhast No. 282 was filed to recover 
Rs. 3,609. On 17th November 1926, the 
decree-holder applied to set off the 
purchase-money against his decretal 
amount, and in execution all the lands 
in Bhangargund were sold for Rs. 6,100. 
He was allowed to set off the whole of 
the decretal amount against the pur¬ 
chase-money, and paid one-fourth of the 
balance of the purchase-money on 18th 
November 1926, and three-fourths of the 
balance on 3rd December 1926. 

Respondent 1, Gurusangaya, an as¬ 
signee of a decree in Suit No. 78 of 1921, 
in the Court of the First Class Subordi¬ 
nate Judge of Bijapur, filed Darkhast 
No. 439 of 1926 in the Court of the 


First Class Subordinate Judge to recover 
Rs. 11,951, by attachment and sale, 
and got all the properties belonging to 
the judgment-debtor attached on 16th 
November 1926. On 27th November 
he applied to the First Class Subordinate 
Judge to call for the proceedings in 
Darkhasts Nos. 281 of 1925 and 282 of 
1925, and the money in the Muddebihal 
Court for rateable distribution. On 4th 
December, the mamlatdar was informed 
of the order passed on the application. 
On 25th February 1927, the proceedings 
were received in Bijapur and the assets, 
viz, Rs. 3,200 in Darkhast No. 281, and 
the balance of Rs. 2,491, in Darkhast 
No. 282 were also received on that day. 

On 27th November 1926, respondent 1 
also prayed that the decree-holder in 
Darkhast No. 282, who had been allowed 
to set off his decretal amount of the pur¬ 
chase money should be asked to deposit 
the whole amount in Court. The learned 
Subordinate Judge decided in favour of 
respondent 1 and directed the decree- 
holder Basappa in Darkhast No. 282 of 
1925 to deposit the entire purchase- 
money in Court on the ground that other¬ 
wise the provision.^ of S. 73 would be 
rendered nugatory. The decree-holders 
in Darkhasts Nos. 281 and 282 have ap¬ 
pealed to this Court. 

The first question that arises in this 
appeal is whether an appeal is compe¬ 
tent. An order under S. 73, Civil P. C., 
determining a question of rateable dis¬ 
tribution as between rival decree-holders 
in which the judgment-debtor has nCj 
interest does not fall under S. 47, Civil 
P. C., and no appeal would lie from such 
an order: see Bcilrti&T LdiortB & Go. v. 
Jadunath Bdnerjee (1) in which the case 
of Sorabji Coovarji v. Kala B(ighun(iih \2) 
has been distinguished. The same view^ 
was taken by this Court in Ncivaj 
Bhavdu v. Totaram (3). ^ An attempt 
was made by the appellant a counsel to 
invoke the provisions of S. 47, Civil 
P. C., by urging that the assignment of 
the decree in favour of the respondent 
Gurusangaya was a benami transaction 
on behalf of the judgment-debtor. No 
issue was raised on the point in the 
lower Court and the point is not taken 
in the memorandum of appeal with suffi¬ 
cient clearness. It is therefore un- 

( 1 ) [1914] 42CIal. 1=27 I. C. 644. 

(2) [1911] 36 Bom. 156=12 I. C. 911. 

(3) A. I. R. 1931 Bom. 252. 


352 Bombay Shidappa v. Gurusangaya (Patkar, J.) 1931 


necessary to consider whether, if such 
a point had been raised, it could be 
dealt with by the executing Court under 
S. 73, Civil P. C., in view of the Full 
Bench decision in DatUitrayci Govindseth 
V. Pursh'^itam (d). It appears clear 
that the question in the present case is 
a question relating to rateable distribu¬ 
tion between rival decree-holders in 
which the judgment-debtor is not inter¬ 
ested and therefore an appeal would not 
lie. The second question is whether the 
appeal can be allowed to be turned into 
a revisional application and whether 
this is a fit case for revision. It is 
urged on behalf of the appellants that at 
least so far as the order calling upon the 
decree-holder in Darkhast No. 282 of 1925 
to pay into Court the whole amount of 
the purchase-money, viz., Rs. 6,100, in 
other words to refund the decretal amount 
allowed to be set off bv the Muddebihal 
Court is without jurisdiction. It is fur¬ 
ther urged that respondent 1 was not en¬ 
titled to rateable distribution under S. 73, 


of this Court in Deelcappa's case (7) that 
it is competent to the Court of the higher 
grade to send for the proceeds from the 
Court of inferior grade for rateable dis¬ 
tribution. 

It was therefore held in Deekappa’s 
case (7) that the sale proceeds along with 
the darkhast pending in the Court of in¬ 
ferior jurisdiction for rateable distribu¬ 
tion should be transferred to the Court 
of superior grade, and the sale proceeds 
should be rateably distributed by the 
Court of superior grade among the decree- 
holders who had qualified themselves 
under S. 73, Civil P. C. The cases cited 
on behalf of the respondents, viz., Ktvai 
Tong Kee v. Lim Chaung Ghee (9) and 
Narasimhachariar v. Krislinamachariar 
(10), do not apply to the facts of the pre¬ 
sent case, for they are really the converse 
cases to the present one. In those cases 
the Court of the superior grade having 
realized the assets, was in possession of 
the assets, and it was held that the de¬ 
cree-holders of the inferior Court were 


Civil P. C., and reliance is placed on the 
decision in the case in Nhnbaji Tulsiravi 
V. Vadia Venkati (6). It appears how¬ 
ever from the recent decisions in Nil- 
kanta liai v. Gosto Behari Chattenee (G) 
and Deekappa Mallappa v. Chanbasappa 
Eachappa (7) that though Ss. 63 and 73, 
Civil P. C., w'ould nob apply at the initial 
stage when the application for execution 
was made by respondent 1 to the Bijapur 
Court, yet those sections would apply 
when the Bijapur Court, as the Court of 
higher grade, sent for the assets from the 
Muddebihal Court and such assets wore 
hold by that Court. At p. 661 (of *19 
Born.), Shah, J., observed as follows : 

“The prosont appollaut could uot npply to tho 
JIubli Court for rateable distribution, and if 
tho contention of tho present opponents wore to 
prevail, ho would loso entirely the fruits of his 
attachmont. That cannot bo a correct exposi¬ 
tion of law which should prevail.” 

Though tho proper procedure, suggested 
in tho former case and tho previous deci¬ 
sion of this Court in Paid Naranji Mo- 
rarji v. Jlaridaa Navolrain (8), is to ap¬ 
ply to tho District Court for tho transfer 
of tho salo-procoeds to the Court of higher 
grade, it was liold .by tho later decision 

(0 A. 1. K. V^‘2'2 Hoiu. 31=05 1. C. 000=^10 
r.oin. 035 (I-\ W.). 

(5) llSOi] U; Pom. 0s3. 

((>) [1017] hi Cul. 04=1-1 l.C. 240. 

(7) A.l.lf. 10>‘> horn. 420=30 l.C. OSO=40 
Bom. (i.^f). 

(3) [1S03] 18 Bom. 458. 


entitled to rateable distribution under Ss. 
63 and 73, Civil P. C. There is a change 
of phraseology in the present S. 73, Civil 
P. C. Whereas under the old S. 295, 
Civil P. C., it was necessary that the as¬ 
sets should have been realized by sale or 
otherwise in execution of a decree, and 
more than one person applied before tho 
realization to the Court by which such 
assets were held, it is sufficient under 
the present S. 73 that the assets are held 
by the Court, and more than one person 
has before the receipt of such assets made 
application to tho Court. Under S. 63 
of the Code the Court of tho higher grade 
can rateably distribute tho assets either 
after it has realized the assets in exe¬ 
cution or has actually received them after 
calling for them from tho Court of inferior 
grade: Godavarihai v. Deekappa (11). Hav-I 
ing regard to the decision in Deekappa v, 
Chanbasappa (7) we think the lower 
Court was justified in sending for the 
assets from Muddebihal Court for tho 
purpose of rateable distribution. 


Tho next question is whether tho sale 
and tho permission given to the decree-hol¬ 
der to sot off the decretal amount against 
tlie purchase money in Darkhast No. 282 
of 1925 are proceedings within tho mean- 

'Ti'TA.T.ijrI’.'as 157=110 1.0. 744=0 

KiUig. 131. 


( 101^914123 1 . 0 . 908 . ^ 

ui) .\.l R. 10-.J7 Rom. -247=101 l.C. 411. 
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ing of 01. (2), S. 63. There is no doubt 
that a sale would be valid, and oould not 
be invalidated by anything contained in 
S. 63, Civil P. G. This was also the view 
taken by this Court prior to the enact¬ 
ment of sub-S. (2), S, 63, Civil P. C., in 
the cases of Turviuhlal Harkisanrai v. 
Kalyandas Khushal (12) and PatelNaranji 
Morarji v. Haridas Navalram (8). 

The permission to set ofi the decretal 
amount against the purchase^money is 
subject to the provisions of S. 73, Civil 
P. C., according to 0. 21, R. 72, Cl. (2). 
If respondent 1 had got his decree trans¬ 
ferred to the Muddebihal Court in time 
he might have been entitled to a rateable 
distribution along with the decree-holders 
in Darkhasts Nos. 281 and 282 of 1925 
according to the provisions of O. 21, R. 
72, Cl. (2). Even though permission had 
been given to the decree-holder in Dar- 
khast No. 232 of 1925 to set off his 
decretal amount against the purchase- 
money he might have been compelled 
to deposit the whole amount accord¬ 
ing to the decisions in the cases of 
Shrinivasa v. Badkabai (13) and Madden 
V. Chappani (14) and the express provi¬ 
sion of 0. 21, R. 72, Cl. (2). But in tho 
present case the question arises whe¬ 
ther the sale must not be accepted as a 
whole together with the permission 
given to the decree-holder in Darkhast 
No. 232 of 1925 to set off the decretal 
amount against the purchase-money, Y7o 
think that the auction sale together with 
the permission given to the decree-holder 
in Darkhast No. 282 of 1925 to set off 
the decretal amount against the pur¬ 
chase-money is a proceeding within the 
meaning of Cl. (2), S. 63, which lays 
down that 

‘‘nothing in this section shall te deemed to 
invalidate any proceeding taken by a Court 
executing one of such decrees." 

The word “proceeding" is wide 
enough to include not only the sale but 
!also the order allowing the decree-holder 
to set off the decretal amount against 
ithe purchase-money. 

The decree-holder in Darkhast No. 282 
of 1925 purchased with the permission 
of tho Court under sub-S. (l), O. 21, R. 
72, and the Court passed an order allow¬ 
ing the decree-holder to set off the de¬ 
cretal amount against the purchase- 
money, and the Court was bound to 

112) [1S94] 19 Bom. 1'27. 

(13) [18821 6 Bom. 570. 

(14) [1837] 11 Mad. 356. 
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enter up satisfaction of the decree under 
sub-S. (2), O. 21, R. 72. It would, there¬ 
fore, follow that the order of ths learned 
First Class Subordinate Judge calling 
upon Basappa the decree-holder in Dar¬ 
khast No. 282 of 1925 to refund the de¬ 
cretal amount which was ordered to be 
set off against the purchase-money was 
erroneous. We think that the decree in 
Darkhast No. 282 of 1925 must be con¬ 
sidered to have been satisfied and the 
only assets available for distribution 
under Ss. 63 and 73, Civil P. C., among 
the persons entitled to rateable distribu¬ 
tion are Rs. 3,200, the assets realized 
in Darkhast No. 281 of 1925, and the 
excess amount of Rs. 2.491 realized in 
darkhast No. 282 of 1925. We think 
that the lower Court, in ordering the 
decree-holder in Darkhast No. 282 of 
1925 to refund the decretal amount 
which was ordered to be set off against 
the purchase-money exercised a jurisdic¬ 
tion which was not vested in it by law 
in view of the provisions of sub-S. (2), 
S. 63, Civil P. C. We Vv'ould therefore 
set aside that portion of his order, and 
confirm the rest of his order. 

Costs will be taxed as in revision 
petition. Appellant 1 should pay the 
costs of respondent 1 and appellant 2 
should get his costs from respondent 1. 

Broomfield, J .—The first question 
that arises is whether an appeal lies 
and that depends on the question whe¬ 
ther the judgment-debtor is or is not 
affected by the dispute between the rival 
decree-holders. This was pointed out in 
our decision in Nava-j Bhavdu v. Tota- 
ram (3) in which we referred to Balmer 
LawriekCo. v. Jadunath Banerjee (1) 
and other cases. In order to show that 
the judgment-debtor is affected by the 
Xn-oceedings before the First Class Sub¬ 
ordinate Judge in this case Mr. Jahagirdar 
appearing for the appellants decree- 
holders in Darkhasts Nos. 281 and 282 of 
1925 has put forward'the contention that 
the assignment of the decree in favour of 
Gurusangaya respondent 1 was a benami 
transaction for the benefit of the judg¬ 
ment-debtor. The contention to which 
the appellants mainly devoted their 
efforts in the trial Court was that the 
decree which was assigned to Guru¬ 
sangaya had been satisfied. It was 
alleged in the written statements that 
the. assignment was a benami transao- 
fcion out no issue was raised or appa- 
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rently asked for on that point, nor is tho 
allegation that the assignment was 
benami definitely alleged in the memo, of 
appeal. All that has been stated there 
in that connexion is in para 12: 

“The lower Court has erred in ignoring the 
relationship between tho assignee of the decree 
and the iudgment-debtor. It should have been 
held that the former is colluding with the 
latter” 

and in para 13: 

“The lower Court has ignored the admission 
of the assignee that ho purchased the decree 
with a view to save tho property of the judg¬ 
ment-debtor.” 

It seems extremely doubtful whether 
any questions of this kind can properly 
arise in a xirocoeding under S. 73. I may 
refer in that connexion to the Full 
Bench decision of this Court in Dcittd- 
traycb Govindseth v. Piirshottavi (4). But 
in any case wo cannot allow what is 
practically a new case to be made out 
in order to give a right of appeal. I 
agree with my learned brother that 
there is no right of appeal, although it 
is a case in which it is open to us to in¬ 
terfere by way of revision. 

Tho procedure followed by the First 
iClass Subordinate Judge in calling for 
the darkhast proceedings from the 
Muddobihal Court and for the proceeds 
of tho sales held by that Court appears 
to be correct in view of the decision of 
this Court in Deckap2^^ Mallappa v. 
Chanhasajn^a Bachappa (7) which fol¬ 
lowed Nilkania Bai v. Gosto Behari 
Chatterjee (6). These cases also appear 
to show that the learned Subordinate 


deals either directly or at all conclusi¬ 
vely with this particular point. In 
Deekappa Mallappa v. Chanbasappa 
Bachappa (7) there was no question of a 
set-off, nor was there in Nilakanta Bai 
V. Gosto Behari Chatterjee (6). Cl. 2 
S. G2 is a new provision. It is very wide] 
in its terms and I can see no reason why 
the words "any proceedings” in that 
clause should not include an order made] 
under O. 21, R. 72, for set-off that order 
for set-off having been a prefectly valid 
order in the circumstances in which itj 
was made. It is undisputed that the' 
sales effected by the Muddebihal Court 
are valid and cannot be set aside, and 
that was held to be so by the High 
Court of Bombay even before Cl. (2), S. 
63 was enacted. That clause provides 
that 

“nothing in this section shall *bo deemed to 
indavidate any proceeding taken by a Court 
executing one of such decrees’* 

I can see no reason to hold that "any, 
proceeding” means only the sale and does’ 
not include orders passed by the Court 
in connexion with the sale. The First 
Class Subordinate Judge’s order direct¬ 
ing Basappa to deposit this money inj 
Court was therefore made without} 
jurisdiction and must bo set aside. In 
other respects also I agree with my^ 
learned brother that this appeal even 
when treated as a revision application 
must fail. 

y.b./r.k. Appeal dismissed. 


Judge was right in his view that tho res- 
l^ondent Gurusangaya is entitled to ra¬ 
teable distribution under S. 73. But it 
is clear that the Court can only rateably 
distribute the assets and the assets do 
not so far include the amount of the de¬ 
cree in Darkhast No. 282 of 1925 which 

the purchaser Basappa was allowed by 
the Muddobihal Court to sot-off against 
tho purchase-price. The question is 
whether the First Class Subordinate 
Judge has any authority to sot aside 
the order for set off mado by tho 
Muddebihal Court and to order Basappa 
to pay tho amount of tho sot-off into 
Court in ordor that it may become 
assets hold by tho Court and available 
for ratoablo distribution. I entirely 
agree with my learned brother that 
there is nothing in tho Code which ap¬ 
pears to give this authority. We have 
no been roforred to any case which 
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Baker, J. 

Naraiianlal Bansilal Plaintiff. 

V. 

Maneckji Petit Manufacturing Co. Lid, 
•Defendants. 

Original Civil Jurisdiction Suit No. 482 
1926, Decided on 16th December 1930. 

(a) Company—Articles of Asfocialion— 
olice of alteration of one clause is not 
ifficient notice of alteration of another 

If tho directors issue a circulnr in which they 
(er to certain alterations and say that 
tovations are with regard to Cl. X of tho 
rticlos of Association, whereas Ihero aro 
luallv important alterations in Cl. Yi u c»n- 
at bo' said that sharoholdors have suftciont 

oUco of the alterations in Cl. Y. ^ 

(b) Company—Articles of 

ilice of adoption of new ^ ‘u 

Uh «g.nt.-No fr.nk auclcum of f«u 
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and effects of resolutionS'^Resolutions held 
not binding. 

A company was incorporated in 1876, and its 
Articles of Association which were then regis¬ 
tered having become out of date, the directors 
desired to substitute for them a new set of up- 
to-date articles. At the same time the manag¬ 
ing agents of the company who had acted as such 
for 50 years without any agreement desired to 
have an agreement with the company fixing the 
duration of the agency and defining their 
powers. The directors convened an extraordi¬ 
nary general meeting of the share-holders to 
pass the necessary resolutions for carrying out 
the said purpose. The notice convening the 
meeting set out necessary resolutions and was 
accompanied by a circular, but sufficient parti¬ 
culars regarding important changes to be 
effected were not sot out. The resolutions were 
passed and confirmed. In a suit by share¬ 
holder suing on behalf of himself and other 
share-holders for declaration that the resolu¬ 
tions were inoperative on the ground of insuffi¬ 
ciency of notice and for injunction restraining 
the directors from acting upon them: 

Held : that the notice should have given 
sufficiently full and frank disclosures of the 
facts and the effects of the resolutions and 
agreement, and consequently the resolutions 
were inoperative and not binding upon 
company. [P 335 q 1 ] 

Billimoria and Taraporetcala —for 
Plaintiff. 

Kliergamwala and Jamshed Kanga — 
for Defendants. 

Judgment. —This suit raises an im¬ 
portant and rather difficult Question, and 
although no evidence has been recorded, 
the arguments have lasted several days. 
This is a suit by a share-holder in the 
Maneckji Petit Manufacturing Company, 
Limited, on behalf of himself and all 
other share-holders against the company 
for a declaration that the extraordinary 
general mating of 15th February 1927 
was not duly convened in accordance 
with the law, and that the resolutions 
purporting to have been passed thereat 
are invalid and inoperative and void, 
and that the company, its directors, 
servants and agents may be restrained 
by an order and injunction from carry¬ 
ing into effect the said resolutions. 

The issues are: 

1. Whether the notice referred to in the 
plaint, dated 4th February 1927, was insufficient, 
invalid or ineffective in law. 

2. Whether the meeting of 15th February 
1927, was duly convened in accordance with 
law, and whether the resolutions passed thereat 
are valid and operative. 

The only question in this case is of 
the sufficiency of the notice convening 
the meeting. The meeting in question 
was convened for the purpose of adopt¬ 


ing new Articles of Association and 
entering into an agreement with the 
managing agents of the company. The 
case for the plaintiff is that the notice 
convening the meeting and the circular 
accompanying it did not give the share¬ 
holders information that important 
changes were in contemplation. Con¬ 
sequently they did not attend the meet¬ 
ing, and in their absence resolutions 
were passed bringing into force new 
Articles of Association and sanctioning 
an agreement with the managing agents 
by which the interests of the share¬ 
holders were seriously affected 
to their detriment. It is admitted that 
three of the directors are members of the 
firm of the managing agents D. N. Petit 
Sons & Co., and it is argued that this 
fact was concealed from the share¬ 
holders. The managing agents of the 
company have admittedly been the 
agents for fifty years ever since the mills 
were started but up till now there had 
been no formal agreement between them 
and the company. 

It was at this meeting that a 
formal agreement was entered into and 
the Articles of Association were 
brought up to date. There is no doubt 
that the alteration of the Articles 
of Association and the agreement 
entered into with the managing agents 
are matters of the greatest importance 
to the interests of the company. In the 
course of the arguments in this case 
counsel had dealt in detail with the 
numerous Articles which have been al¬ 
tered and the new articles and the terms 
of the agency agreement. It will be 
necessary ■ to go into details, but put 
broadly, the changes in the articles are 
alleged to increase the powers and 
lessen the responsibilities of the directors 
and servants of the company imposing a 
corresponding obligation upon the share¬ 
holders, and with regard to the agree¬ 
ment with the managing agents the two 
main points are first that an agreement 
for compensation in the event of the 
mill being wound up has been made by 
which the agents are entitled to receive 
as compensation their average bonus for 
seven years prior to the date of winding 
up and what is almost as important, a 
clause has been inserted by which ’ in 
the event of the mills changing hands, 

it IS to be a condition of the sale that 
the purchaser should employ the same 
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managing agents. The managing agents 
are also given the power to assign or 
transfer the agency and the company 
is compelled to employ as agents ^ their 
transferees or assigns. Of course, if the 
shareholders so desire, they can enter 
into any agreement they lihe vrith the 
managing agents and we are only con¬ 
cerned with the question of notice but 
in considering the sufficiency of notice 
it is necessary to go into some 'of these 
details, especially in view of the largo 
number of decisions of the Court of 
Chancery and the Court of Appeal in 
England which have been quoted in this 
case. I shall begin by setting out the 
notice and the circular accompanying 
it because in ‘'judging of the sufficiency 
of the notice the terms of the notice and 
circular are material. The notice Ex. A, 
states the resolutions which are to bo 
put before the share-holders, viz. (l) the 
adoption of the now Articles of Associa¬ 
tion and sanctioning the agency agree¬ 
ment referred to in Art. 147 of the new 
Articles and^2) alteration of the provi¬ 
sions of the l\loinorandum of Association 
of the company by authorizing the in¬ 
vestment of the funds in banks. No 
objection has boon taken to the latter. 
The notice states that; . 

*‘A cony of ibo new Articles of Association 
togolhci-VitU a copy of tbosaid agency agreo- 
inont inav 1)0 inspected at tlio registered oftico 
of tlio company at any time during oflicc 
prior to the date of the meeting.” 

This is a provision on which 
great stress lias boon laid by 
learned counsel for the company.^ 
notice was accompanied by a ciicular 
Ex. r>, and as the case depends to a 
groat extent on the terms of the circular, 
it will bo necessary to give the sub¬ 
stance of it. The circular says: ' 

“ .Accompanying this Jetter ia a notice con¬ 
vening an extraordinary general mooting of the 
coinpanx' for li)lh I'obriiary to consider 

and if thought fit to approve tho adoption of 
now Ailiclos of Association in substitution for 
and to the exclusion of all the existing Articles 
of Aflaociation, to approve an agency agreement 
between tho company and the agents and to 
alter eortain of the provisions of the "MemoraU' 
dum of Association. 

Tho shavo-holdcrs of the company will no 
doubt desire to know the reason (or the pro¬ 
posed change*. 

d'bo company was incorporated and regislercd 
in tlie year IsTO with (he existing Artielos of 
Association as its rognlalions since when tho 
Oom])anios Act 1882 .and the Companies Act 
lOld have boon passed and considerable altera¬ 
tion in tho law of companies has been made. 

Your directors hc.vo therefore thought it 


hours 

very 

tho 

This 


advis.'.ble to bring tho articles of a^ociation of 
the company more up to date and into line 
with the provisions of the Companies Act 1913 

as amended up to 1920. . ..i. r ». 

Your directors would assure you in the first 

instance that no greater powers are conferred 
upon tho Board by the new Articles except as 
regards the proposal to increase the power of 
investment of surplus funds, which is connnea 
at present to Government securities, so as to 
permit the placing of surplus funds on deposit 

at interest with banks. _ 

The principal jilterations in tho existing 

Articles are as follows: , . 

Provision is now made for the holding of 
shares in joint names and also for the holding 
of as many shares as may be desired in any 
one or more name or names. Tho existing 
Articles oblige a member who desires to sell bia 
shares to offer them in tho first instance to the 
j:ioard of Directors. This Article has now been 
omitted. 

Under tho existing Article? the voting power 
of members was according to a graduated aoalo, 
but opportnuitv has now been taken to follow 
the more usiiai practice of giving to each mom- 
her one vote upon a show of bands and upon a 
poll one vote for every share held by him. 

Under the existing Articles, the vote of a 
member being a lunatic, an idiot, or a minor 
cannot bo recorded, but under tho now articles 
tho more usual practice of permitting a vote in 
such a case to bo recorded by the committee, 
curator bonis, or other legal guardian of the 

member, has been adopted. 

The opportunity has been taken of including 
in the now Articles tho usual provisions for the 
creation of a Provident Fund and for granting 
pensions and annuities to employees and ex- 

omplovces of tho company, 

Opportunity has also boon taken of incorporat¬ 
ing in the new Articles the usual provision for 
the apt>o;utniont of a dobenturo director, which 
appointment is usually now vequirc^ if and 
when a dobeutuvo loan is raised. 

Tho agents of tho company having expressed 
a dosirc'to have an agroomeut with the com¬ 
pany which will fix tho duration of their agency 
and define moro clearly their powers, the direc¬ 
tors recommend to tho approval of tho share¬ 
holders an agrcoinont on the Hues of tho draft 
a'^rcoment which has boou prepared and has 
boon approved by the agents and is open to in¬ 
spection by any shave-holder at tho vcgistored 
oflico of the company at any time during ofiico 
liourSi when the draft now Arliclcs of As?ocia* 
tion can also bo inspeoted. 

Apart from tho fixing of the duration of tho 
acenev at 30 voars from Ist .Tanuary 1927. tho 

o'ulv veal difTorcnce between tho existing terms 
of I ho agonev and tho proposed agrcoinent will 
1,0 fouiul in 01. 17 Wliioli vroviilcs for tko luy- 
mont of componsaiion to tho agents in the 
event of tho company l^ing wound up except 

for the purpose of rocoustroietion or amalgama- 

(icn This is in accordance with tho present 
dav'practico in ricmbay. which pvactico your 
directors consider should I'D followed vu the case 
of this company moro particularly having re¬ 
gard to tho long and valuable Bervices oxtend- 
iug over move than 50 voars roudci'od Iy the 
agents aiu\ thoir prcaocesfors xu bnsaioss to tho 

company. 
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“As regards the proposed alteration in the 
momora-uduin of aceociation para, -(o) and (p) 
of Cl. 3 have become illegal and theccforo in¬ 
operative by reason of S. 55 (1), Companies Acfe» 
1913. Para, (u) rsstricted the investment of 
surplus funds to Government Securities. The 
directors are of opinion that this restriction is 
too narrow under present day conditions and 
that better use can be mado-of the surplus funds 
of the company if the power of investment is 
enlarged so as to permit the surplus funds to be 
placed on deposit at interest with banks. ’* 

It is contended that the notice and 
the circular give tho share-holders suffi¬ 
cient ijotice of what was intended to be 
done at the meeting. It is contended 
on behalf of the plaintiff that the notice 
is misleading or tricky in the words of 
the Court of Chancery it is designed to 
lead the shareholders to believe that 
the business to be placed before the 
meeting was of a formal character, I may 
here say that with regard to the ques¬ 
tion of notice wa are governed in this 
case not by Table A in the Companies 
Act,but by the old Articles of Association 
of the Maneckji Petit Manufacturing 
Company Ex. E, Cls. 48 and 52. Cl. 48 
says: 

“Seven days’ uofeico at least of every general 
meeting ordinary or extra ordinary and of 
every meeting for taking a poll, shall be given 
by advertisement in any two English and two 
vernacular daily newspapers published in 
Bombay or by writing sent to the registered 
addresses of the share-holders respectively 
through the post or by a messenger. The 
notice shall specify the day place and 
hour of meeting and the objects and business 
of the meeting and save as hereafter is 
mentioned no business other than the busi¬ 
ness spec: dad in the notice shall be transacted 
at the meeting.** 

Clause 52 says: 

“With the exceptions mentioned in the fore¬ 
going articles as to the business which may bo 
transacted at any ordioary general meeting 
without notice no general meeting ordinary 
or extraordinary shall bo competent to enter 
upon discuss or transact any business which 
has not been specially mentioned in the notice 
or notices upon which such meeting was con¬ 
vened.” 

Ife is contended that the notice and 
the circular comply with these Articles 
the objects of the meeting, viz,, to sanc¬ 
tion the now Articles of Association and 
the agreement with the agents and the 
changes in the memorandum are men¬ 
tioned, and the business of the meeting 
viz. the details of‘the resolutions that 
are to be put before the meeting are 
mentioned in the circular. Now putting 
all details aside, there can be no doubt 
that extensive changes are made in the 
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constitution of the company by tha 
new Articles of Association and so far 
as the agreement with the agents 
of the company is concerned, the arrange¬ 
ment to pay seven years’ average profits 
as compensation, and the clauses re¬ 
garding tha right to assign and the right 
to require that the agency should be 
continued in the event of the company 
changing hands are matters of the great¬ 
est importance to tho share-holders, and 
can by no stretch of imagination be des¬ 
cribed as formal business. Probably this 
was the most important meeting that 
the company has ever held in the course 
of its 50 years of existence, and the 
question is whether the notice indicates 
to the share-hplders in the company the 
importance of the subjects which were 
to be discussed at the meeting. If it did 
then the fact that share-holders did not 
attend is their own fault. If it did not, 
that is to say, if the share-holders were 
misled into supposing that the matters 
in question were merely formal, then 
they are entitled to have these resolu¬ 
tions set aside, and the matter submit¬ 
ted for reconsideration. The difficulty 
which arises in this case, and which has 
led to the length of time which the case 
has occupied, is due to the fact that it is 
not possible to apply general principles 
to a case of this character. Each case 
has to be considered on its own merits 
with reference to the nature of the Arti¬ 
cles of the company concerned, the 
nature of the notice given, and tho 
nature of the business placed before the 
meeting. 

It has been contended that the average 
commission earned by the agents of two 
and a half per cent on the sales of the 
company is four lakhs of rupees and that 
the seven years’ compensation would, 
therefore amount to about thirty lakhs 
of rupees. That however depends on 
tho amount of sales of the company. 
In the present state of the textile 
industry the commission might be 
little or nothing. I understand the mill 
is not working at present. It is com¬ 
mon knowledge that the Bombay mill 
industry is passing through a time of 
depression. The notice, as I have already 
said, refers to the passing of new Articles 
of Association and of the sanctioning of 
the agency agreement, the resolutions to 
be passed being annexed to it. The first 
resolution regarding the passing of tha 
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new Articles of Association and the 
agency agreement did not give any de¬ 
tails as to the nature of the changes. 
The second resolution with regard to the 
inoDiorandum of association gives in de¬ 
tail the changes necessitated by reason 

of S. 55, Companies Act, 1913, and the 
paragraph relating to the investment of 
the funds of the company in banks. No 
objection is taken to the alteration in 
the memorandum, and this clearly gives 
sufficient notice of the proposed changes 
in that respect Prima facie it might be 
supposed that an intimation given to a 
share-holder that new Articles of Asso¬ 
ciation were to be approved would put 
him on inquiry as to what the differen¬ 
ces were between the new and the old 
Articles. But that has not always been 
held to be sufficient by the Court of 
Chancery. The notice ends by saying 
that a copy of the new Articles of Asso¬ 
ciation and a copy of the agreement may 
be inspected at the registered office of 
the company. Turning to the circular, 

this begins by saying; 

" Tho shai*3-hol(lcrs of the coni\nny will no 
doubt desire to kuow tho reason for the pro¬ 
posed changes,” 

and after refroring to tho incorporation 
of tho company in 1876, and subsequent 
alterations in tho law, it goes on to say: 

” Your directors have therefore thought it 
advis.il)lo to bring tho Anicics of Association of 
Iho company more up to date and into lino with 
the provisions of the Companies Act 1013 as 
iimoudod up to 1920,” 

And tho next paragraph is one which 
has given rise to a great deal of contro¬ 
versy, viz.: 

” Your directors would assure you iu tho first 
iustanco that no greater powers arc conferred 
upon iho Board by tho now .-Vrticles except as 
regards tho proposal to increase tho power of in- 
vestmont of surplus funds, which is confined at 
present to Oovernment securities, so as to per¬ 
mit tho placing of surplus funds on deposit at 
interest with banks.” 

The contention of tho plaintitTs is that 
this is a misleading statement, because 
as a matter of fact tho new Articles con¬ 
fer greater powers upon tho board, a 
fact which tlioy say it is designed to con¬ 
ceal from the share-holders. Tho circu¬ 
lar goes on to givo the principal altera¬ 
tions in the existing articles, and tho 
contention of tho plaintilTs is that while 
dealing w’ith unimportant matters, tho 
circular omits any roforenco to various 
important changes tending to increase 
the power of tho directors to tho dotri- 
inont of tbo share-holders. Tho refer¬ 


ences in the circular to the new Articles 
are to the holding of shares in joint 
names, the abolition of the rule by 
which a member is obliged to offer his 
shares in the first instance to the Board 
of Directors, alterations in the voting 
power, provisions for the recording of 
votes of lunatics, idiots and minor, pro¬ 
visions in the new Articles to the crea¬ 
tion of a provident fund and appointment 
of a debenture director. Secondly, as re¬ 
gards the proposed agency agreement, 
tho circular goes on to state that t^e only 
real difference between the existing term 
of the agency and the proposed agree¬ 
ment will be found in Cl. 17 which pro¬ 
vides for the payment of compensation 
to the agents in the event of the com¬ 
pany being wound up except for the pur¬ 
pose of reconstruction or amalgamation. 
Now although this part of the circular 
calls attention to Cl. 17 of the proposed 
agency agreement, it is contended that it 
should have stated that the compensa¬ 
tion provided for is seven years’ commis¬ 
sion prior to the winding up, and no 
reference is made to the very important 
clauses by which the managing agents 
had the power of assigning their agency, 
and the still more important clause by 
which they bind the company in tho 
event of a transfer to stipulate for the 
continuance of tho agency by the new 
company, and it is contended that this 
clause would have a serious effect oii the 
purchase price to be paid by the acquiring 
company, inasmuch as they might not 
wish to continue the same agents, and 
would bo compelled to do so against 
their will. The remaining paragraph of 
tho circular refers to tho investment of 
surplus funds, as to whiob, I have already 
said, there is no dispute. 

It has been contended by tho learned 
counsel for tho company that all tho 
oases quoted by the learned oounsel for 
tho plaintiff are oases in which the shara- 
holdors had no opportunity of seeing 
what the proposed changes were before 
tho meeting, with the solo exception of a 
case which has been frequently referred 
to during tho hearing of this case, viz., 
Normandy v. Ind, Coope k Co. Ltd, (1), 
and that in all these oases there was a 
seorob agreement between the directors 
to get an advantage for themselves at the 
expense of and without the knowledge of 
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the shareholders. In order to see whether 
this contention is correct, it will be neces¬ 
sary to go into the various cases quoted, 
of which there are many. Prima facie 
it \ 70 uld appear that where the directors 
give the shareholders notice of a copy of 
the proposed alterations including the 
agreement relating to the remuneration 
of directors (there are no managing 
agents in any of these English cases) 
that would be a sufficient notice and that 
it is the shareholders’ own fault if they 
do not take the trouble to go to the office 
of the company and examine the proposed 
alterations. But unfortunately in at 
least two cases where a similar notice 
was given, that has been held by the 
Court not to be sufficient, and in order to 
meet that difficulty very elaborate argu¬ 
ments have been put forward, I think 
that it would be better to deal separately 
with the question relating to the manag¬ 
ing agents and the question relating to 
the new Articles of Association, which 
are referred to in separate portions of the 
circular and stand on rather a different 
basis. 

In my opinion, the interests of 
the shareholders will be more affected 
by the now agreement with the managing 
agents than by the alterations in the 
Articles of Association, most of which are 
of a minor character, and in any event 
would not involve the company in the 
payment of large sums of money. \Yith 
regard to the contention that three of the 
directors are members of the firm of the 
managing agents and that the share¬ 
holders might not be aware of that, I do 
not think there is very much in it. The 
company is called The Maneckji Petit 
Manufacturing Co. Ltd. Three of the 
directors, Sir Dinshaw Maneckjee Petit, 
Baronet, Jehangir Bomanji Petit, and 
Maneckjee Gowasji Petit, are also mem¬ 
bers of the firm of managing agents, 
D. M. Petit Sons & Co., and I can hardly 
suppose that the shareholders are not 
aware that the company is controlled by 
the Petit family, and in view of the very 
eminent position which that family holds 
in the business world, I should think it 
extremely probable that shareholders 
would regard that as an asset and would 
be induced to take shares in the company 
by reason of the connexion of the Petit 
family with it. This is not a case where 
the directors are unknown people and the 
agency firm an unknown firm, so that it 
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might fairly be argued that the share¬ 
holders did not know that some of the 
directors were members of the agency 
firm nor can I for a moment accept the 
suggestion put forward by the learned 
counsel for the plaintiff that any intelli¬ 
gent person would buy shares in the com¬ 
pany without knowing who the directors 
were, and there is this further fact that 
admittedly this firm had been the manag¬ 
ing agents of this company ever sinco 
1876, i.e., for over fifty years. The facts 
in Normandy v. Ind, Coope Sc Co. Ltd. (l) 
were peculiar. The directors had been 
as a matter of fact receiving half as much 
again as their authorized remuneration 
over a considerable period, and the meet¬ 
ing was called for the purpose of sanc¬ 
tioning those payments with retrospective 
effect and also sanctioning an extra pay¬ 
ment of £. 1,000 a year to Mr. Edward 
Murray Ind, one of the directors, and in 
those circumstances the company not 
being in a good financial position, Keke- 
wich, J., held that the fact that a copy 
of the resolutions to be put to the meeting 
was available to the holders at the regis¬ 
tered office of the company was not suffi¬ 
cient, and that it was the duty of the 
directors to have sent a copy of the pro¬ 
posed resolutions before the meeting was 
held, and that will be found in the first 
portion of the judgment, but the learned 
Judge was careful to say that that propo¬ 
sition was meant to apply to the facts of 
that particular case ; and the point in 
this case is whether the changes intro¬ 
duced by the new agreement with the 
managing agents were so far-reaching 
that it w^as necessary for the directors to 
send a copy of the agreement or the 
essential portions of it to each share¬ 
holder prior to the holding of the 
meeting. The form of the circular, un¬ 
fortunately ■ does not seem to be given 
in the report in Normandy v. Iiid. Coope 
& Co., Limited (l). So far as regards the 
changes introduced by the agreement 
between the managing agents and the 
company are concerned, prior to this 
meeting for fifty years there was no for¬ 
mal agreement, and the position of the 
agents was regulated by Gls. 98 and 99 
of the old Articles. Cl. 98 said : 

“The general management of the ordiuarv 
business affairs of the company shall, subjeet to 
^he control of the Board, be in persons called 
the agents of the company, and such agents 
shall be the persons, for the time being mem¬ 
bers of the firm of Messrs, Dinshaw Maneckjee 



1931 


360 Bombay Nabayaijlal v. Maneckji P. Manfg. Co. (Baker, J.) 


Petit, Sons it Company, and thcii: remuneration 
shall bo two and a half per cent, on the 
gross proceeds of sale of all yarn, and other 
goods, articles and things sold by the coni- 
pany.'* 

Clause 99 says : 

“The agents, for the time being of the com¬ 
pany, shall, subject to the sanction and super¬ 
vision of the Hoard of Directors, have the power 
of appointing, removing, and remunerating all 
ofiicers, workmen and servants of the company, 
and of fixing their salaries, and of making pay¬ 
ments in respect of all purchases and receiving 
moneys in respect of all sales effected by, or on 
behalf of the company, in accordance with the 
provisions hereinbefore contained.” 

The principal change made by the memo¬ 
randum of agreement was the provision 
as to compensation in the event of the 
comi)any being wound up, in which 
event they would be entitled to com¬ 
pensation on the basis of their average 
commission for seven years preceding the 
winding up. And tliat alteration is one 
to which the attention of the share¬ 
holders was pointedly called by the 
directors in this circular, which says, 
after referring to the proposed draft 
agreement, that 

“apart from the fixing of the duration of the 
agency at thirty years from 1st January 1927, 
the only real difTeronco between the existing 
terms of tho agency and the proposed agreement 
will bo found in Cl. 17 which provides for tho 
payment of compensation to tho agents in tho 
event of the company being wound up except 
for the purpose of roconstruction or amalgama¬ 
tion. This is in ’accordanco with tho present 
day practice in Uoiubay, which practice your 
directors consider should bo followed in tho 
case of this company, more particularly having 
regard to tho long and valuable services oxtoud* 
ing over more than fifty years rendered bv tho 
agents and their predecessors in business to the 
company.” 

Tho directors tlioreforo plainly put bo- 
foi'o the shareholders tho fact that tho 
proposed agroemont inoluded a clauso for 
compensation and oven tho number of 
Cl. 17 is intimated to tho sharo- 
holdors and it is stated in tho procoding 
paragraph that tho proposed agreomont 
is opon to inspection by any shareholder 
at tho rogistoi’od ollioo of tho company 
during olllco hours. I should ordinarily 
regard this as sufiicient notice of tho 
proposed agreomont, but it is oontondod 
by tho loarnod oounsol for tho plaintiff 
that the circular should havo stated that 
the compensation proposed to bo given 
was calculated on tho avorago commission 
for seven years. I am of opinion that 
inasmuch as the quostion of oompensa* 
tion to the ag0nt9_ was specilioally 
biought to tho notice of the shareholders, 


even tho clause in which it was to be 
found being stated, the omission to state 
the amount of compensation, which is 
not a fixed amount but dependent on the 
average commission for 'seven years pre¬ 
ceding the winding up, was not a fatal 
defect, and if tliat w^ere the only objec¬ 
tion on this point I should have put 
aside this objection as not sufficient in 
law to invalidate the notice in spite of 
the ruling in Norrmuidy v. hid. Coope &. 
Co., Liviited.il). There are numerous 
other rulings to which I shall refer later, 
in which it has been held that notices 
should not bo too strictly construed. Un¬ 
fortunately tho statement in the circular 
that this clauso as to compensation is 
tho only real difference between the ex¬ 
isting terms of the agency and the pro¬ 
posed agreement is not strictly correct in 
view of the clauses to which I have al¬ 
ready referred in the agency agreement. 
The commission remains the same. 
Cl. 4 of the agreement refers to the 
powers of the managing agents in con¬ 
ducting the L'lisiness and affairs of tho 
company, anl I am not prepared to hold, 
although the powers are more particu¬ 
larly stated, that they go substantially 
beyond the powers in Art. 99. It is con¬ 
tended that Cl. 4 (k), 

‘‘to purchase and sell and for th^t purpose to 
sign, oudorso and transfer Govornmont promis- 
.sorv notes or other securities issued by tho 
Government of Judia and standing in the name 
of the company or any bonds cf any public 
authority and to collect and give receipts for 
tho dividends or interest from time to time duo 
or to become duo on any such securities’* 

gives power to tho managing agents to 
raise money, hut it is contended that it 
is not so. Cl. 10. of the proposed agree¬ 
ment says : 

“It shall bo lawful for tho said firm to assign 
this agreomont aud tho rights of the said firm 
heromidor to any person firm or company hav¬ 
ing authoritv by its constitution to become 
bound by tho obligations undertaken by the 
S5\id firm hereunder and upon such assigumont 
being mada and notified to the company the 
company shall bo bound to recognize the person 
firm or company aforesaid as tho agents of tho 
company in like manner as if tho name of such 
person firm or comp.iiiy had appeared in these 
presents in lion of the names of the partners of 
the said firm and as if such persons firm or 
company had entered into this agreomont with 
the company and tho company shall forthwith 
upon domaud by tho said firm enter into an 
agreement with* tho person firm or company 
aforesaid appointing such person firm or com*- 
pany tho agents of the company for the then 
residue of tho term outstanding lUnder this 
ngrcoinout and with tho like powers and autho- 
ritios reiuuuoratiou aud omolumeuts and sub- 
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joct to tliG terms and conditions as are herein 
contained.” 

This means that the managing agents 
are at liberty to substitute their 
assignees as managing agents, and the 
company are bound to accept the assig¬ 
nees as such. Clause 16 provides : 

“In the event of the company being at any 
time during the continuance of the agency 
wound up for the purpose and with the object of 
transferring its business to another company 
the company shall make it one of the terms and 
stipulations of the agreement for transfer of 
its property and business to such other company 
as aforesaid that such other company shall 
appoint the said firm its successors and assigns 
to be the agents of such new company for the 
residue of the term aforesaid and with the like 
powers and authorities to the said firm and on 
the same terms and conditions as to the re¬ 
muneration emoluments and otherwise as are 
herein contained. And it is hereby expressly 
agreed and declared that save and except with 
such condition and stipulation as one of the 
terms of the sale and transfer thereof the com¬ 
pany will not sell and transfer its business to 
any other company.” 

This means that any company buying 
the Maneckjee Petit Mill or amalgamat¬ 
ing with them is obliged to take the 
managing agents as its own managing 
agents, and it is contended that this 
might seriously affect the purchase price 
or the terms of amalgamation in the 
event of an amalgamation taking place, 
as the new company or the purchasing 
company would be compelled to take over 
the managing agents whether they 
wanted to or not. There is a third clause 
to which exception is taken, viz., 01. 2, 
which gives the managing agents liberty 

“to draw out of the funds of the company at the 
end of each half-year on account of their com¬ 
mission such sura not exceeding 90 per cent, of 
the sum which the said firm may fairly consider 
on the taking out of a trial balance sheet for 
that half-year to have been earned by the said 
firm by way of commission during that period.” 

It is contended that by thus drawing 
the major portion of their commission 
half-yearly the company is deprived of 
interest on the amount. This, I think, is 
a minor point, but it is very doubtful 
whether the clause in the circular, which 
says that the only real difference bet¬ 
ween the existing terms of the agency 
and the proposed agreement is Gl. 17 for 
the payment of compensation, can be re¬ 
garded as sustainable in view of the omis¬ 
sion to refer to the clauses regarding the 
power of assignment of the managing 
agency during its continuance in the same 
firm in the case of a transfer of the com¬ 
pany. There is some dispute as to whe¬ 


ther this clause refers to sale or amalga¬ 
mation. It is not necessary to go into 
that. The cases on which the learned 
counsel for the plaintiff has relied are: 
Normandij v. Ind, Coope & Co., Ltd. (1) 
to which I have already referred, Baillie 
v. Oriental Telejylione and Electric Co.^ 
Ltd. (2), MacConnell v. E. Prill & Co., 
Ltd. (3), Tiessen v. Henderson (4), and 
Kaye v. Croydon Tramivays Company (5). 
The learned counsel for the ccinpany has 
argued that the terms of the notice 
should not be strictly construed, and he 
refers to Palmer on Companies, pp. 166, 
and 168, at which the learned author 
refers to Normandy v. Ind^ Coope k Co., 
Ltd. (l) as being contrary to this pro¬ 
position. He further refers to Young v. 
South African and Australian Explora¬ 
tion and Development Syndicate (6), Par- 
shuram D. Shamdasani v. Tata Indus¬ 
trial Bank (7) (Shah J.’s judgment), 
Henderson v. Bank of Australasia (8), 
Alexander v. Simpson (9), Grant v. 
United Kingdom Switchback Baihvays 
Company (10), and hia main submissions 
are as follows: 

1. The notice must be in conformity 
with the Articles of each particular com- 
pany. 

2. Sufficiency of the notice must be 
decided with reference to the particular 
circumstances of each case. 

3. Where the notices have been chal¬ 
lenged, there was some arrangement for 
secret commission. 

4. Except in Normandy v. Ind, Coope- 
& Go., Ltd, (1) the proposed resolutions 
were never offered for inspection prior to 
the meeting. 

This last statement is not quite cor¬ 
rect, as there is at least one case, Pacifio 
Coast Coal Mines, Ltd, v. Arbuthnot (ll), 
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in which the notice stated that the pro¬ 
posed resolutions were deposited with 
the Registrar of Companies at Victoria 
B. C., and it was held that this was not 
sufficient, apparently on the ground that 
shareholders residing in other parts of 
America might not be able to go to 
Victoria to inspect them. The plaintiff 
in the i^resent case, who owns a number 
of shares, resides in Bombay. It is not 
in evidence where the other shareholders 
of the company reside, but presumably 
they or most of them would be in a posi¬ 
tion to go to the registered ofiice of the 
company in Bombay and inspect the pro¬ 
posed resolutions, as intimated by the 
circular. I think myself that the notices 
are in accordance with the Articles of 
the company, but that does not com¬ 
pletely meet the argument which has 
been put forward that the circular is 
misleading, inasmuch as, while»mention- 
ing certain changes, it omits other very 
important ones. I have already given 
the details so far as the agency agree¬ 
ment is concerned at an earlier portion 
of this judgment, and I will deal 
later with the changes in the Articles 
of Association, which are of less im¬ 
portance than those in the agency 
agreement. 

It has been further argued by the 
learned counsel for the company 
that the form of notice and most of 
ilio changes in the Articles of Assooia- 
tion are of a usual character and are 
taken from Palmer's Precedents in Com¬ 
pany Law, Vol. I. He has referred to 
them in detail. I am not prepared to 
hold that because a change in Articles or 
a clause in an agreement is of a usual 
character, that 'therefore a share-holder 
is precluded from expressing his opinion 
on it or rather that ho should not bo 
given an opportunity of objecting to it 
if ho thought fit. And in this Court wo 
havo exporienco unfortunately, that 
shareholders can and do object to all 
sorts of provisions, usual or not. The 
present case presents a groat deal of ditVi- 
oulty, and tho point I am on now is who- 
thor tho circular is misleading inasmuch 
as it would giro a share-holdor — and tho 
cases show that in matters of this naturo 
a sharo-holdor must bo taken to bo an 
oidinaiy husinoss man of ordinary intel- 
iigonoG, not an astuto financier or on tho 
other hand a person of dofioiont intolleot 
—notico of tho extent and tho result of 


the proposed changes, and if we are to 
follow Kekewich, J.’s judgment in Nor~ 
mandy v. Ind, Coope & Co. Ltd. (l), I 
think there would be some difficulty in 
holding that the circular did give suffi¬ 
cient notice. Now considering the other 
cases given above, in Baillie v. Oriental 
Telephone and Electric Company, Ltd. (2), 
the directors were also directors of a 
subsidiary company in which the princi¬ 
pal company held practically the whole 
of the shares. The directors were di'aw- 
ing remuneration from the subsidiary 
company without the sanction of the 
share-holders of the principal company. 
An extraordinary meeting w'as convened 
to pass resolutions ratifying what had 
been done and authorizing them to retain 
the remuneration received by them in the 
past and for the future as directors of 
the subsidary company. The notice was 
accompanied by a circular, which set out 
tho proposed resolutions, but neither the 
notice nor the circular gave particulars of 
the amount, which was very large, of the 
remuneration which had been received by 
the directors in respect of the subsidiary 
company. 

It was held that the notice did 
not give a sufficiently full and frank 
disclosure to the shareholders of the facts 
upon which they wore asked to vote; and 
that the resolutions were invalid and not 
binding upon tho company. This was a 
case in which a sum of upwards of 
£10,000 had beon received by the direc¬ 
tors in respect of the subsidiary com¬ 
pany, a fact which was not referred to 
in tho oiroular, and it was held by the 
Master of tho Rolls that if any attempt 
is to be made by the directors to get the 
sanction of the shareholders, it must be 
made on a fair and reasonably full state¬ 
ment of tho facts upon which the direc¬ 
tors are asking the shareholders to vote, 
and that the notice coupled with the oir¬ 
oular was not frank, not open, not clear, 
and not in any way satisfactory. In 
MacConnell wE. Prill Sc Co., Lfd. (3). it 
was hold that .notice of a meeting of 
a company to increase or sanction 
tho increase of the share capital of a 
company is not sufficient if it merely 
refers generally to a proposed resolution 
to increase tho ’share capital; it must 
show an intention to make the speoifio 
increase embodied iu tho resolution that 
is actually passed. In Hessen v. TIender~ 
son (4) it was hold that notice of au 
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extraordinary general meeting must dis¬ 
close all facts necessary to enable the 
share-holders receiving it to determine in 
their own interest whether or not they 
ought to attend the meeting, and pecu¬ 
niary interest of a director in the matter 
of a special resolution to be proposed at 
the meeting is a material fact for this 
purpose. Kaye v. Croydon Tramways 
Company (5) was a case in which part of 
the purchase-money of the company was 
to be paid not to the share-holders but to 
the directors, and it was held that the 
notice was artfully framed to mislead 
the share-holders. That is a very extreme 
case. The learned counsel for the com¬ 
pany has referred to Yotcng v. So 2 Uh 
African and Australian Exploration and 
Development Syndicate (6) in which there 
was a notice of a special general meeting 
and thereby given in general terms notice 
of the character of the business to be 
submitted to it. That seems to bo suffi¬ 
cient within Art. 35, Table A; and be¬ 
sides that it was apparent on the face of 
the notice that the intention was to 
substitute new regulations, and the 
members of the company were told that 
they were at liberty to inspect a copy of 
the proposed regulations at the office of 
the solicitors of the company, whose ad¬ 
dress was given, and it was held to be a 
sufficient notice. Henderson v. Bank of 
Australasia (8) only says that the notice 
fairly and reasonably expressed to the 
share-holders what matters were going to 
be discussed at the meeting. In Alex^ 
ander v. Simpson (9) it is laid down that 
the test is, what is the fair businesslike 
construction ' which u businessmen in 
the position of shareholders would place 
on the document when they re¬ 
ceived it. Grant v. United Kingdom 
Sioitchback Railways Company (lO) 
held that the resolution of the gene¬ 
ral meeting was not invalidated by 
the fact that the notice conven¬ 
ing it did not suggest any reason why 
the contract could not be carried into 
effect without the sanction of a general 
meeting. In Parshuram D, Shamdasani 
V. Tata Industrial Bank (7) it was held 
by Shah, J., after a reference to most of 
the cases to which I have referred 
(p. 1003 of 26 Bom. L. B.) : 

“ The net result is that where there is any 
secret agreement or any interest of the direc¬ 
tors in the agreement not disclosed in the 
circular, or in the notice, the Court will view 
^Yith strictness any omission to refer to it in 


the notice or in the circular accompanying the 
notice ; and the omission to mention any secret 
arrangement would constitute a serious defect 
in the notice. But where no secret agreement 
is proved or suggested and where there is no 
indication that there was anything to conceal 
the Court will as far as possible take a liberal 
view of the terms of the notice and will not 
upset the proceedings taken a notice for some 
defect, which might have been avoided, but 
which was not avoided on account of some 
honest mistake.” 

And reference is made to an observa¬ 
tion of Cotton, L. J., in Henderson v. 
Bank of Australasia (8), that (p. 343) :■ 

“ I do not think that a notice calling a 
meeting ought to be treated very critically in 
order to see whether we cannot pick out some 
defect in it 

In that case however it was held that 
there was no essential matter which 
could be said to have been omitted. In 
this case the real difficulty is that while 
the circular pointedly calls the attention 
of the shareholders to ^^the proposed ar¬ 
rangement for compensation to the 
managing agents in the event of the 
company being wound up, it refers to 
para. 17 of the proposed agreement as 
containing the only real difference bet¬ 
ween the existing terms of the agency 
and the proposed agreement. I hold that 
so far as the question of compensation 
to the managing agents is concerned, the 
share-holders had sufficient notice and 
the omission to mention the amount of 
the compensation is not sufficient to 
invalidate, the notice. The share-holders 
were put on inquiry to see what the 
nature and extent of the proposed com¬ 
pensation was. They were given an op¬ 
portunity of inspecting the resolutions 
to be proposed at the meeting, and if 
they did not avail themselves of it and 
did not attend the meeting, that is their 
own fault. But the difficulty arises from 
the fact that no reference is made in the 
circular to the other alteration in the 
terms of the agreement with the agents, 
viz., the power of assignment and the 
compulsory continuance of the same 
agency by any company which took over 
the business. And the question is whe¬ 
ther the omission to refer in this circular 
to these alterations renders the notice 
insufficient. It might be contended that 
a shareholder might approve of the pro¬ 
posal to compensate the managing agents 
for the cessation of their interest, and 
therefore he might not think it necessary 
to attend the meeting, but it does not 
necessarily follow that he would approve 
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of the clauses regarding assignment and 
the compulsory continuation of the 
agency in the event of a sale of the mill 
by the now proprietors, and it might 
therefore be argued that he was misled 
by this reference in the circular to Cl. 17 
as constituting the only real difference 
between the existing terms of the agency 
and the proposed agreement. On the 
other hand it is quite clear that the 
directors did give notice to the share¬ 
holders that there was to be a change in 
the terms on which the managing agents 
were working for the company hy the 
introduction of an agreement with them 
which contained one important clause 
regarding compensation which might 
conceivably involve 'the company in a 
largo payment and therefore sharo- 
Iiolders were put upon inquiry, and given 
an opportunity of examining the proposed 
memorandum of agreement. There is no 
question of any secrecy here, because any 
shareholder who wont to the company’s 
office to see the proposed memorandum 
of agreement with a view to examine the 
proposals regarding compensation would 
in all probability look at the other terms 
so that the other proposals regarding 
assignment and the continuance of the 
agency would be brought to his notice. 
I think myself it would have been better 
if in the circular the directors in calling 
attention to Cl. 17, of the proposed 
memorandum of agreement, had also 
called attention to the clauses regarding 
the powers of assignment and the com¬ 
pulsory continuance of the agency ih 
all events. The question is whether 
this is sulHciont to invalidate the notice. 
There is no question of a secret agree¬ 
ment here as in some of the cases above 
quoted, but there is an interest of the 
directors in the agreement which is not 
disclosed in the circular or notice, an 
interest apart from the compensation 
clause. 

Now turning to the alterations in the 
Articles of Association, they are of a 
minor charaotor. It was at one ' time 
contended that by the now Articles of 
Association the directors were given 
power to raise money on behalf of the 
company which they did not possess 
under the Articles of Association, but 
that argument has had to be given up 
since under Arts. 75.A and 75 .B of the 
old Articles and Cls. 3 (k) and 3 (l) of the 
old Memorandum of Association the 


power of raising money by debentures 
was given to the directors : of. p. 19 of 
the old Articles, S. 75, Cl. (i). The 
learned counsel for the plaintiff had 
to admit this was a complete an¬ 
swer to his argument on that point. 
Various objections have been taken 
to the alterations in the Articles of 
association, but they are really none of 
them of very great importance. The 
one to Nvhich much argument has been 
devoted is the question of the indemnity 
of the directors under the old and the 
new Articles. Under the old Arts. 85 
and 86 and the 'new Arts. 183 and 184 
the exceptions to wilful acts and defaults 
have been omitted, and the words “wilful 
dishonesty" substituted. There is noth¬ 
ing about this in the circular. The 
restrictions on the right of transfer, old 
Art. 30, now Art. 44, and the regulations 
as to the appointment of directors, old 
Art. 73, new Art. 133, also the restric¬ 
tions on the inspection of accounts and 
discovery of trade secrets, Arts. 161 and 
160, which are not in the old Articles, 
are all minor points, but the new in¬ 
demnity clauses undoubtedly go further 
than the old by the omission of the 
clause as to wilful default, there being a 
considerable difference in law between 
wilful negligence and dishonesty, as laid 
down in In rc Brazilian liubber Planta^ 
iio7i$ Estates, Liviitcd (12). It is further 
contended that the restriction on transfer 
in Art. 44, where the directors have a 
now power of affecting the share-holder’s 
rights and the right is again restricted 
by Art. 130, which, however requires 
14 clear days’ notice of candidates for 
the office of director confer new powers. 
The assurance in the circular that 

“uo groAter powers aio couferrocl upon the 
Hoard by the now Articles except as regards 
the proposal to increase the power of invest* 
inent of surplus funds’* 

is not strictly correct, because in the 
circumstances I have given above the 
now Articles increased the power of the 
directors, although many of them, such 
as the power of restriction on transfer, 
arc powers which are usually exorcised 
in modern Articles of Assooation, and 
it has been contended that ordinary 
share-holders would imagine from this 
notice that the proposed alterations were 
merely formal designed to ooodernizo 

(13) [UUl] 'l Ch. 435=S0 LTJ. Ch, 331=i03 

U T. 607=1S Mauson 177=97 T. L, R. 

109. 
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the Articles. It has been contended that 
there is no disclosure of the interest of 
three directors in the agency agreement, 
but the old Articles showed the names 
of the directors, and the names of the 
agency firm, and I do nob think that the 
plaintiff can succeed on that point. 

However liberal a view is taken of the 
notice and circular, and eliminating 
those of the changes in the Articles of 
Association which are more or loss of a 
formal character or such as are usually 
found in modern Articles, there are two 
points, first, alteration in the indemnity 
given to the directors and officers of the 
company, and, secondly, as regards the 
agency agreement the omission to men- 
|tion .the power of assignment and the 
Ipower conferred on the managing agents 
to insist on the continuance of their 
agency in the event of a transfer, both 
of which are, in my opinion, changes of 
which no notice was given to the share¬ 
holders, and are even proposals which 
the terms of the circular might be said 
to conceal, and in that respect the cir¬ 
cular is misleading. To pub the matter 
as simply as possible, if the directors 
issue a circular in which they refer to 
certain alterations, and say that the 
only important alteration is with regard 
to Gl, 10, whereas there are equally im¬ 
portant alterations in Cl. Y, can it be 
said that the shareholders have sufficient 
notice of the proposed alterations in 
Cl. Y ? I do not bhink-so. 

The result is that I find on issue 1 that 
the notice was insufficient, and con- 
jsequently on issue 2 that the meeting 
was not duly convened and the resolu¬ 
tions are not valid and operative. The 
plaintiff will be granted the declarations 
and injunctions sought in prayers (a) 
and (b) of the plaint together with costs 
of the suit. 

v.B./r.K. Order aGcordinghj, 

A. I. R. 1931 Bombay 365 

Patkar, J. 

Ammanihai —Plaintiff—Appellant. 

V. 

Anant Narayan Slianhhog —Defendant 
—Kespondent. 

Second Appeal No. 339 of 1923, De¬ 
cided on 11th August 1930, against deci¬ 
sion of Disb. Judge, Kanara, in Appeal 
No. 116 of 1926. 

Limitation Act (1908), Art. 116—Suit to 
recover unpaid'purchase money from vendee 


which he agreed to pay to third person under 
sale deed—Suit is governed by Art. 116 and 
time begins to run from date of loss, or 
when vendor himself pays. 

A suit to recover the amount of unpaid pur¬ 
chase money from the vendee, which he had 
agreed to pay under a registered sale-deed to 
a third person, is governed by Art. 116 and the 
cause of action arises on the date when the 
vendor suSers loss, or when the agreement of 
the vendee becomes impossible of performance 
by reason of payment; made by the vendor : 
A. I. R. 19:^0 Pat. 46, Ufl. on. : A. /. R. 192l 
Lah. 260 ; 26 Cal. 241 ; A. I. R. 1927 AU. 435; 
Ref. 34 AU. 4*26, Diss. from. [P 367 C Ij 

G. P, Murdeshivar^iov Appellant. 

S. V. Falekar — iox Respondent. 

Judgment. —This was a suit brought 
by the plaintiff to recover Rs. 300 on 
the ground that the money was reco¬ 
vered from her in execution by hor hus¬ 
band s creditor in contravention of the 
agreement made by defendant 1 with the 
plaintiff’s husband. 

The plaintiff’s husband had passed a 
promissory note on 30th July 1910, in 
favour of one Keucha. On 14th August 
1912 he sold his property to defendant 1 
who agreed to pay Rs. 124-10-4 due to 
Kencha, the creditor of the vendor, 
Defendant 1 did not pay the amount as 
agreed and Kencha sued the plaintiff’s 
husband and defendant 1 on the pro¬ 
missory note and obtained a decree 
against the plaintiff’s husband in Janu¬ 
ary 1916. The present suit was brought 
by the plaintiff on 22nd August 1924. 
The amount was recovered by Kencha 
from the plaintiff in execution of his 
decree on 31sb August 1921. The point 
arising in the case is whether the plain¬ 
tiff’s suit is barred by limitation. The 
learned Suboi'dinate Judge held that the 
suit was within time. The learned Dis¬ 
trict Judge came to the contrary con¬ 
clusion. 

It ‘is urged on behalf of the appellant 
that the plaintiff’s suit is to recover the 
unpaid purchase-money as a charge on 
the property and to recover it by sale, 
and therefore Art. 132, Lim. Act, ap¬ 
plies. The vendor has a charge under 
S. 55, sub-S. 4 (b), T. P. Act, and this 
charge is not lost by a direction to the 
vendee to pay the debt. In Sivasiihra- 
mania Ayyar v. Suhramania Ayyar (1) it 
was held that a contract to forego the 
vendor's charge for unpaid purchase'- 
money is not to be necessarily inferred 
when the whole or part of the considera- 
tio n of the purchase of immovable nro- 

(1) [1916] 39 Mad. 997=37 J. C, 429 (P.B.). ' 
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perty is to be paid by the purchaser to a 
third party on behalf of the vendor. Tho 
question however arises when the cause 
of action for the purposes of Art. 132 
arose. The saledoed was passed and the 
sale was complete on 14th August 1912, 
and under Art. 132 limitation would 
begin to run from the date of the sale- 
deed. Under Art. Ill, Lim. Act, for 
a suit by a vendor of immovable pro¬ 
perty for personal payment of unpaid 
purchase-money, the time begins to run 
from tho time hxed for completing the 
sale. I think therefore that, if Art. 132 
were held applicable to the present suit, 
tho claim would be barred by limitation 
as the suit is not brought within twelve 
years from tho date of the salodeed. 

It is urged on behalf of tho appellant 
that by tho combined operation of Arts. 
83 and .116 and S. 21, Lim. Act, the 
plaintiffs suit is within time. The learned 
District Judgo has principally relied on 
the case of Raghubar Rai v. Jaij Raj 
(2), where it was held that in a suit by 
the vendors for compensation for breach 
of the contract to pay tho amount to a 
third person, it was not necessary that 
tho vendors should have suffered any 
loss boforo thoy could bring tho suit, and 
that as no time was specified in tho salo¬ 
deed for ]iavment of tho amount, limita¬ 
tion ran from tho date of the execution 
of tho deed. Tho judgment is based 
principally on tho decision in Battlaj v. 
Faulkner (3), and dissented from tho 
view in Kuinar Nath Bhultacharjcc y, 
Noho Kiunar BhiUtacharjce (4), whore it 
was hold that no authority has boon 
shown to tho effect that a suit could not 
be brought for damages subsequent to 
tho injury sustained. Tho basis for the 
decision is that tlio plaintilT may bring 
an action oven boforo sustaining damages 
on tho ground that tho person making 
tlio covenant may place him in a posi¬ 
tion to moot tho liability ho has taken 
on tiio lattor's bohalf. In Raghiibar Rai 
\\ Jaij Rai (at p. 432) the point as to 
whetl\pr a suit for actual damages sus¬ 
tained by tho vendor owing to subse¬ 
quent recovery of tho debt could bo main¬ 
tained was not considered, but tho rea¬ 
soning undorlying tho judgment appears 
to bo against tho maintainability of such 
a suit. The decision in the case of Kcilar 


(2) [P.IPJ ,U All. 1. 

(:5) [1S20J IP i'e Aid, 2SS= 
'•i) [1S9S] 2G Cal. 2-U. 


C. 211. 

22 K. K. 300. 


Nath V. Har Govhid (5) has shaken the 
authority of Raghuhar Rai's case (2), 
Kanhaiya Lai, J., was of opinion that if a 
person with whom money has-been kept 
for payment to a third person, does not 
a’ct up to the agreement, he is liable for 
damages as for breach of contract to the 
extent of the loss which the person de¬ 
positing tho money has suffered by 
reason of such failure or delay, and that 
Art. 83, Lim. Act, would be applicable 
on the ground of implied agreement to 
indemnify, and the suit, if brought 
within throe years from the date of the 
payment, would bo within time. Ash¬ 
worth, J., on the other hand, was of 
opinion that neither Art. 61 nor Art. 83 
was applicable, and hold that Art. 116, 
Lim. Act, road with S. 24 of tho said 
Act would bring the suit within time. 
With regard to tho decision in Raghu¬ 
har Rai's case (3), it is hold by Ash¬ 
worth, J., that the authorities cited in 
that case are not applicable to contracts 
in India, and that a reference to tho 
terms of S. 73, Contract Act shows that 
a suit can only bo brought for injury or 
loss already caused and not for prospec¬ 
tive loss. In Ravi Ratan Lai v. Abdul 
Wahid Khan (6) tho authority of Raghii- 
har Rai's case (2) was doubted, and it 
was held that there was a healthy and 
consistent current of authority in recent 
years that the statute runs from the 
time when tho loss was incurred, or, in 
other words, when tho payment was 
made. It appears therefore that the 
ofxsQ oi Raghuhar Rai v. Jaij Raj (2) 
has not been followed in the subsequent 
decisions of the Allahabad High Court. 

The Lahore High Court in 
Khan v. Muhaviviad Bakhsh (7) held 
that tho combined effect of Art. 116 read 
with Art. S3, Lim. Act, -gave the period 
of six years for tho suit, time running 
from tho date when tho plaintiffs wore 
actually damnified, To tho same eifeofc 
is tho decision in Kuma)' Nath Bhutta- 
charjee v. Nolo Kutnar Bhuttacharjee (4) 
(at p. 245). Tho Patna High Court in 
Ravi Rachhija Singh Thakur v. Raghu~ 
naih Prasad Misscr (8), held that in a 
suit to vecovor tho amount of tho unpaid 

“"‘(5)’A. l. K. 192G Alb 605=05^La iUS; 

(G) A. 1. K. 1927 All. 435 = 101 I. C 691 = 49 
Alb G03. 

(7) A. b lb 1921 bah. 260 = 64 I. C. 4S1 = 2 
bah. GIG. 

IS) A. I. K. 1930 Fat, 46 = 122 I, C, 214 = S 
Fat. SGO. 
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purchase-money from the defendant 
which he had agreed to pay to a third 
person, the suit was governed by Art.116, 
Lim. Act, and terminus a quo was not 
the date of the execution of the sale deed 
but the date on which the contract was 
deemed to have been broken, viz., the 
date when either there was a repudia¬ 
tion of the liability under it, or when 
the contract had become impossible of 
performance on account of the vendor’s 
debt having been satisfied. 

It appears thereforo that the trend of 
the recent decisions has been opposed 
to the ruling in Baglmlar Rai's case 
(2). It is urged on behalf of the respon¬ 
dent that these rulings ought to be dis¬ 
tinguished from the present case on the 
ground that there was a specific date 
mentioned for payment of the money to 
Kencha, and that was the date of the 
execution of the deed. The learned Sub¬ 
ordinate Judge is not satisfied that the 
date mentioned referred to the payment 
to Kencha or whether it referred to the 
deposit with the purchaser. This point 
was not taken in the lower appellate 
Court, and the only question argued was 
that a suit to recover damages must be 
brought within six years from the date 
of the sale deed irrespective of the ques¬ 
tion whether the loss had occurred or 
not. I think, having regard to the recent 
decisions to which I have referred, that 
this view is not sustainable. I am in- 
dined to^ hold that the cause of action 
would arise on the date when the plain¬ 
tiff suffered the loss, and that under 
Art. 116, the time would begin to run 
when the agreement of the defendant 
became impossible of performance by 
reason of the payment made by the 
plaintiff according to the ruling in Ram 

Rachliya Singh Thakur v. Raghunath 
Prasad Misser (8). 

I think therefore that the suit is 
within time and the view of the Subor¬ 
dinate Judge is right and the view taken 
by the lower appellate Court, in my 
opinion, is incorrect. 

I would therefore reverse the decree 
of the lower appellate Court and restore 
that of the Subordinate Judge with costs 
throughout on the respondent. 

v.b./r.k: Appeal allowed. 
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Madgavkar, J. 

Venkatraman Krishna Bhatta— Appli¬ 
cant. 

Y. 

Mahableshwar Narayan Hegde~Oppo- 
nent. 

_ Civil Eevn. Appln. No. 6 of 1930, Do- 
cided on 11th December 1930, against 
decree of Dist. Judge, Kanara, in Appeal 
No. 86 of 1928. 

(a) Civil P. C. (1908), O. 21, R. 71— Defi- 
ciency. 

The deficiency is not recoverable bv the officer 
holding the sale. 'fp S6S C 1] 

(b) Civil P. C. (1308), O. 21, R. 90—Right 
and interest specified but exact interest nofc 
stated—There is no material defect. 

If the right title and interest of* the judg¬ 
ment-debtor are specified in the sale proclama¬ 
tion the mere omission of the extent of the ex¬ 
act interest is not sufficient to entitle the auc¬ 
tion-purchaser to infer that the judgment- 
debtor was the sole owner and had the entire 
title to the property so as to amount to mate¬ 
rial defect vitiating the sale : A. I E igoi 
Bo7n. 229 ; 37 Bom. 488; .1. 7. i?. 1928* i?om. 
139 ; -12 Bom. 621, Eef. .[p 368 C 2j 

(c) Civil P. C. (1908), O. 21, R. 71— Defect 
in sale procla.mation is ground of obieclion 
to liability under O. 21, R. 71. 

In a proceeding on an application under 0. 
21, R. 71, to recover the amount of deficiency 
froin the defaulting purchaser, it is open to tho 
defaulting purchaser to raise the point of de¬ 
fect in sale proclamation, and if the material 
defect in the proclamation is proved, the auc¬ 
tion-purchaser may escape liability ; 36 Bom. 

329, Foil. [P 369 G 1] 

D. R. Manerikar —for Applicant. 

G. P. Murdeshioar —for Opponent. 

Judgment. — A decree was passed 
against the petitioners by the Kumta 
Court and was transferred to the Hona- 
var Court. On 10th September 1924, the 
judgment-debtors’ right, title and interest 
were put up for sale by the mamlatdar 
and were purchased by the opponent, 
who paid 25 per cent deposit, but failed 
to pay the balance. On 10th September 
1925, the petitioners judgment-debtors 
applied to the Kumta Court to set aside 
that sale. That application was rejected, 
and a resale was held by the mamlatdar 
of Honavar on 10th December 1925 
which resulted in a deficiency of the price 
realized at the first sale by the opponent 
The mamlatdar sent the papers to the 
Collector, who returned them to the 
Subordinate Judge. The judgment-deb 
tors applied in 1927, under 0 21 B 7l' 
Civil P. C., to recover the deficiency from’ 
the opponent defaulting purchaser of the 
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Two main objections were taken in the 
trial Court by the opponent purchaser. 
Firstly, that there was misdescription of 
the property in the proclamation of the 
first sale inasmuch as that proclamation 
did not clearly state that the interest of 
the judgment-debtors was one-third and 
he was thereby misled. Secondly, the 
application lay to the Collector and not 
to the Court. The trial Court rejected 
both the contentions and allowed the ap¬ 
plication of the judgment-debtors to re¬ 
cover the deficiency from the purchaser. 

In appeal, the learned District Judge ag¬ 
reed with the trial Court on the first 
point but differed on the point of juris¬ 
diction, holding that the application lay 
to the Collector and not to the civil 
Court. He therefore set aside the order 
of the trial Court and dismissed the ap¬ 
plication. The judgment-debtors apply in 
revision. 

It is argued for the judgment-debtors 
that power under 0. 21, R. 71, Civil P, 

C.. was not expressly conferred on the 
Collector by any rules made by the Local 
Government under Ss. 68 to 70, Civil P. 
C., and the civil Court therefore bad 
jurisdiction, particularly after the Collec¬ 
tor had returned all the papers of execu¬ 
tion to the Court. It is contended for 
the opponent purchaser that under the 
wording of R. 71, the omission to state 
that the judgment-debtor’s interest was 
confined to one-third was a material irre¬ 
gularity which misled him and entitled 
him to refuse to complete the amount. 
Other grounds are also urged, such as 
that the certificate was not obtained be¬ 
fore the present application. 

On tho question of jurisdiction, under 
R. 71 : 

"Any doficioncy .... shall bo carlificd to tho 
Court or to tho Collector or sutordinalo of tho 
Collector, as the caso may ho, by tho ofticor or 
othor poison holding tho sale, and shall, at tho 
instanco ot oithor the decree holder or the judg¬ 
ment-debtor, bo recoYcrablo.'* 

Clearly this deficiency is not neces¬ 
sarily roooYorablo by the officer holding 
itho sale. The rules under Ss. 68 to 70 
made by the Local Government are pub¬ 
lished at pp. 102 to IOC), High Court 
IManual, and they do not expressly om- 
powor tho Collector to recover such 
amount. In the caso of disputes arising 
in oxocution. powers ordinarily rest with 
tho oxoouting Court unless they are ox- 

eluded undor S. 70. Cl. 2. by tho powers 
oonfovrod on tho Collcctov. Tho wording 


of R. 71, O. 21, Civil P. C., appears to me 
clear that the Court has jurisdiction to 
order recovery of the deficiency of the 
price from the defaulting purchaser, and 
that the Court and not the Collector has 
jurisdiction. For an instance of exercise 
of such a power under 0. 21, R. 71, Civil 
P. 0., by the Court, even in cases where 
the property has been sold by the Col¬ 
lector, I may refer to Eojachartja v. Che* 
mana (l). Of the cases quoted by the 
learned District Judge Mr. Oka, Ilaoho v. 
Hoinnatl (2) refers to O. 21. R. 100, and 
not to R. 71, Civil P. C., and is therefore 
not relevanj;. Tho second, Enclra2ypci v. 
Baslieltapjxt (3) relates to 0. 21, R. 89, 
and applications to adjourn the sale. In 
this view, it is not necessary to refer to 
other cases, such as O. 21, R. 72, or 
power delegated to the Collector to give 
permission to the decree-holder for leave 
to bid at the auction sale. Such an ap¬ 
plication lies to the Collector and not to 
the Court, whose power is excluded by S. 
70, 01. 2, Civil P. C. : Shrinitcas Appa- 
cliarya v. Jagadevappa (4). 

On the other points, vi:^., the defect in 
the proclamation of sale, it is open to the 
auction-purchaser to raise the point in 
those proceedings, and if a material defect 
in the proclamation is proved tho auc- 
tion-purchaser may escape liability : 
Gaitgadas Dayahhai w Bai .Sara* (o). In 
that case however the right, title and in¬ 
terest of the defendant were specified 
when in reality tho plaintiffs interest, 
was to be sold. In the present case, the! 
right, title and interest of the judgment-j 
debtors were specified. There was no 
misdescription. There was at the most a 
lacuna in that it did not expressly state 
that this interest was confined to ono- 
thircl. It is not, in my opinion, suflicient 
to entitle the auction-purchaser to infer 
that the judgment-debtors were the sole 
owners and had tho entire title to tlxe 
property. This ground was therefore 
rightly disallowed. 

The other grounds sot up for tho auc- 
tion-purobasor wore not taken in tho 
lower Courts. Tho dolicionoy is not dis¬ 
puted nor was it urged that tho certificate 
of tho olYicor holding tho sale was not on 

1921 Fom. 329=50 l.C. 192=15 
Rom. 223. 

[1913] 37 Bom. 4SS=19 l.C. 903. ^ 

^3) A.I.R. 1923 Bom. 139=110 l.C. 7l0—o2 

Bom. 290. 

i\\ [1913] 12 Bom. GH=lfi l.C. 653, 

Bom. 329=14 l.C. 777- 
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Damodar V. Secy, of 
the record. O. 21, E. 71, Civil P. C., is 

mandatory, and the mamlatdar holding 
the re-sale was bound in law to certify 
the deficiency. Moreover, I am of opinion 
that if the auction-purchaser had dis¬ 
covered this defect after he had paid the 
25 per cent, he could have immediately 
brought the matter to the notice of the 
officer holding the sale with a request 
jthat the proclamation of sale should be 
iamended or that the necessary addition 
Ishould be made to the proclamation of 
jsale, although I do not go so far as to say 
^that because he did not do so he is there- 
jfore precluded from raising the conten- 
ition in this Court. At the same time, 
had he brought the matter to the notice 
of the officer holding the re sale, the 
necessary addition could have been made. 

I am of opinion therefore that on the 
present facts the Court had jurisdiction 
and the auction-purchaser is liable for 
the deficiency of the price. 

The application is allowed, the order 
of the lower appellate Court is set aside, 
and the order of the trial Court restored 
with costs throughout on the opponent 
auction-purchaser. 

v.B, R.K. Order set aside, 

A. I. R. 1931 Bombay 369 

Beaumont, 0. J. and Murphy, J. 

Damodar Narayan Bedarkar and 
ethers —Appellants. 

V. 

Secretary o/Respondent. 

First Appeal No. 271 of 1930, Decided 
on 19th December 1930, against decision 
of Dist. Judge, Ratnagiri, in Civil Suit 
No. 3 of 1923. 

Limitation Act {1908), ArU. 120 and 144_ 

Alluvial lands—Disposal by Collector under 

S. 63, Bombay Land Revenue Code—Suit for 

declaration that order null and void is 

Soverned by Art. 120 and not by Art. 144— 

Bombay Land Reyenue Code (1874), Ss. 37 
and 63. 

D held occupancy lauds on the borders of a 
creek. In 1911, alleging that the land in dis¬ 
pute which was contiguous to his land was 
alluvial, he applied to the Collector under S. 63 
ior grant of the occupancy of the land to him. 
Ihe Collector holding that the lands were not 
allu^ial disposed of the lands lo another person 

under S. 37. D thereupon brought the suit for 

declaration that the Collector’s order disposing 
of the occupancy was null and void and to 
recover possession of the same in 1923. 

ffeld : that the suit was barred under Art. 120 
and that Art. 144 did not apply : For assuming 
that the land was alluvial it was not possible 
for D to get an order for recovery and his onlv 
remedy was to get a declaration ’that the case 
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fell under S. 63, and an injunction restraining 
the Collector from otherwise dealing with 
lands : 24 Bovi. 435 Foil. ; 55 I. C. 591, Diss. 

ffom. [P 370 C2] 

^4. G. Desai —for Appellants. 

B. G, Bao, A. A. Adarkar for K. S. 
Saitavadekar and B. G. Padhye—ior 
Respondent. 

Beaumont, C. J. —This is an appeal 
from the District Judge of Ratnagiri, 
who dismissed the plaintiffs’ action on 
the preliminary ground that it was barred 
by limitation. 

The dispute arises in this way ; The 
plaintiffs allege that the land in suit is 
alluvial land, and that under S. 63 of the 
Bombay Land Revenue Code the Col¬ 
lector is bound, if with due regard to 
the interests of the public revenue he 
thinks the land should bo disposed of, to 
offer the same to the occupant of the 
adjoining land (namely, the plaintiffs), 
the maximum price being three times the 
annual assessment. That claim was 
made as long ago as 1911, and in that 
year the Collector took the view that the 
land in suit was not alluvial land, that 
it was marsh land which vested in the 
Government, and on that view he dis¬ 
posed of the land in favour of defen¬ 
dant 2 under S. 37 of the Bombay Land 
Revenue Code. 

The learned District Judge dismissed 
the suit on a preliminary point as to 
limitation on the authority of the case 
of Chhohibhai v. Secy, of State (l), that 
case being a decision of this Court which 
undoubtedly is very similar on the facts 
to the present case. The learned Dis¬ 
trict Judge states the proposition to be 
derived from that case in this way. Ha 
says : 

“ If it (the Collector’s order) was correct 
plaintiffs have no cause of action ; if it was not 
correct it was an order which requires lo be set 
aside in order to enable plaintiffs to obtain 
relief. If it is an order which requires to be 
set aside then Art. 14. Limitation Act, applies 
and the present suit is barred by limitation. ** 

I am nob sure that the first part of the 
proposition stated by the learned Judge, 
viz. that, if the Collector’s order was 
correct the plaintiffs have no cause of 
action, is well-founded. I think the 
proposition was justified by the case to 
■which the learned Judge refers, but in 
that case the previous decisions of this 
Court, and in particular the case of 
Surannanna v. Secij. of State (2), were 

(2) [1900] 24 Bom. 435. 
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not cited. That was not a case of allu¬ 
vial land, but a case in which the Col¬ 
lector had disposed, under S. 37, of land 
to which the plaintiff claimed to be en¬ 
titled, and what the Court there decided 
was that any order made under S. 37 of 
the Bombay Land Revenue Code is ex¬ 
pressly to be subject to the rights of 
individuals legally subsisting, and if the 
plaintiff had a right in the land, any 
disposition made by the Collector under 
S. 37 would not deprive the plaintiff of 
that right, and therefore the plaintiff 
could ignore the Collector's order and 
bring a suit in respect of the land. It 
seenis to me that that reasoning is 
equally applicable to a case in which 
the plaintitT claims to have an interest 
in the immovable property under S. 63 
of the Bombay Land Revenue Code, and 
that the decision cf this Court in Chhotu- 
bhai V. Secy, of State (l) was given \yith- 
out due regard to that earlier decision 
which was binding upon the Court but 
which was not brought to the attention 
of the Judges. If I have to choose bet¬ 
ween the two cases I prefer the reason¬ 
ing in Surannannay.Secy.of SUttei^). 

But assuming that case to be right, and 
assuming that the order passed by 
the Collector in 1911 under S. 37 does 
not bind the plaintiffs and does not affect 
their interests under B. 63, tlie (piestion 
then arises as to what form of action the 
plaintiffs can properly bring. The Col¬ 
lector is not bound to allot the land to 
the plaintilYs under S. 63 unless ho is 
satished that it may with due regard to 
the interests of the public revenue be 
disposed of. Mr. Desai says that ho is not 
troubled with that condition, because the 
Collector has actually made a disposi¬ 
tion of the land under S. 37, and has 
thereby admitted that the land may pio- 
perly ho disposed of. But it seems to 
mo that it does not follow from the fact 
that the Collector, assuming the land to 
be non-alluvial, came to the conclusion 
that it could be properly disposed of 
having regard to the interests of the 
public rovoiiuo under S. 37, i. o. at the 
market price, that ho would have come 
to the same conclusion on the assump¬ 
tion that the land was alluvial land, and 
as such could only bo disposed of at 
three times tlio annual assessment. 

1 think the Collector has never ex¬ 
pressed any view as to whether the land 
can properly be disposed of having regard 


to the interests of the public revenue on 
the assumption that it is alluvial land 
to which S. 63 applies. Therefore it 
seems to me that, assuming the land to 
be alluvial, still it would not be possible 
for the plaintiffs to get an order for the 
recovery of possession of the land. All 
they could do would be to get a declara-; 
tion that the case fell within S, 63, ba-^ 
cause the land was alluvial, and an in-i 
junction to restrain the Collector from 
dealing with the land in derogation ol' 
their rights or something of that sorL, 

Any action which the plaintiffs couldj 
bring would, in my opinion, not be anj 
action for the recovery of the land toj 
which S. 114. Limitation Act, applies,I 
but would have to be some form ol; 
action to which Art. 120 applies, and any: 
such action would be barred after six' 
years. As this action was nob commenced; 
for more than eleven years after the. 
Collector’s order and the handing of the 
property to defendant 2, I think the 
plaintiff’s action is necessarily barred,^ 
though I come to that conclusion on dif-i 
ferent grounds to those which appealedi 

to the learned Judge. 

In the result the appeal will be dis- 

missed with costs. 

Murphy, J. —The facts are that in 
1911, it is alleged, the Collector made 
a grant of about six acres of land to the 
delendants other than defendant 1. The 
plaintiffs’ case is that they are the 
owners of the adjacent land, and the 
grant being of alluvial land should have 
been made to them in the terms of S. 63 
of the Bombay Land Revenue Code. 

The plaintiffs were parties to the re¬ 
venue proceedings, hut no copy of the 
Collector’s order is forthcoming from 
either side. 

The suit was dismissed on the preli¬ 
minary point of limitation and on the 
authority of tlio case of Chkotuhhcii v. 
Secy, of State (1) as being barred by 

Art. 14, Limitation .\ot. 

What the plaintiffs really require is 
that the Collector should be directed to 
cancel his own order, evict the defen¬ 
dants in possession, and then make a 
grant to them in the terms of S. 63. 

The decision really depends on a ques¬ 
tion of fact : ’'Whether the land was 
alluvial or not. " 

This has not been decided, except pre¬ 
sumably by the Collector, but it is clear 
that even on the assumption that it is 
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alluvial the Collector would still have 
a discretion, depending on his view of 
the interest of the public revenue in¬ 
volved in makirjg the grant in the terms 
of S. 63. Assuming that such an order 
could be made it seems to me that 
Art. 120, Limitation Act would apply, 
and that the plaintiffs’ claim was time 
barred in any case. 

I agree that the appeal should be dis¬ 
missed with costs. 

v.B./r.K. Appeal dismissed. 
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Patkar and Broomfield, JJ. 

Euppa Krishna Hecjde —Appellant. 

V. 

^ Mhasti Goli Naik —Respondent. 

Second Appeal No. 617 of 1928. Deci 
ded on 9th December 1930, against deci 
eion of Dist. Judge, Kanara, in Appea 
No. 11 of 1927. 

Transfer of Properly Act (1882). S. 58 (a 
and (c) Agreement of sale with conditior 
^ embodied in same documeni 

No necessary inference of deed beint 
raortpge-deed arises—Tests for determining 
whether transaction is sale or mortgage 
Staled—Transfer of Properly Act (1882) 

54s 

Where a mortgagor passes in favour of the 
mortgagee an ostensible sale-deed, the inference 
that the deed is a mortgage by conditional sale 
can be driwn only when the condition of re- 
pu^rchase is embodied in the same documeni 
which effects or purports to effect the sale, 
bu. this does not dispense with the condition 
that It must be a transaction between the credi¬ 
tor and the debtor. From -the mere fact that 
there is an agreement of sale with a condition 
of repurchase embodied in the same document 
the inference of mortgage does nob necessarily 
arise. Some of the tests to determine whether 
a transaction is a sale ora mortgage are first 
whether there is a debt and ihe relation of 
debtor and creditor subsists between the parties 
ue., -whether purchase-money is a loan repaya- 
blewith interest, secondly whether the osten- 
^^dequate, another important 

possession of the property 
_ . ■ The transfer of possession is more 

consistent with a sale, whereas retention of 
po^sesson by th^e transferor is an indication of 
r gage. The question for decision in such 
cases IS whether the ostensible sale is a pretence 
or a reality and that has to be determined on 
the construction of the document with the 
help of the surrounding circumstances. A 
clause restricting the right of repurchase to 
particular persons can be validly introduced in 
a sale-deed but cannot be so introduced in the 
case of a mortgage because the right of redemp¬ 
tion cannot be validly restricted to particular 
persons: 42 Mad, 407 (F.B.); A.I.R. 1927 ill 
321 and 2 Bom, L. R. 1058, Rd. on; {Case law 
discussed.) [P 373 G 2, P 374 G 1] 


H. C, Coyajee and M. N, Nadkarni— 
for Appellant. 

G. N, Thakor and G. P, Murdeshivar — 
for Respondents. 

Patkar, J, The question involved in 
this second appeal is whether.the trans¬ 
action embodied in Ex. 14 is a mortgage 
or a sale with a condition of repurchase. 

On 13th April 1910 the original owner 
of the land, Narsing Hegde, sold it for 
Rs. 500 to one Vasudev Ram Bhat by 
Ex. 14. In the sale-deed there was a 
clause which enabled the vendor and 
his heirs to have the land reconveyed 
within 20 years on payment of Rs. 500. 
On the same day the vendee leased the 
lands to the vendor by mulgeni or per¬ 
manent lease, Ex. 37. the rent fixed being 
ten mangis of rice and the assessment 
Rs. 14 being payable by the t^endor. On 
14th August 1913 Vasudev sold the pro¬ 
perty to one Manjaya Naik under whom 

the defendants claim. In May 1914 the 

vendor Narsing died, and the present suit 

is brought by his heirs under S. 15-D, 

Dekkhan Agriculturists’ Relief Act to 

take accounts of the mortgage on the 

allegation that the transaction evidenced 

by Ex. 14 was a mortgage by conditional 
sale. 

^ The learned Subordinate Judge on con¬ 
sideration of the terms of the document 
and the surrounding 'circumstances came 
to the conclusion that the transaction 
evidenced by Ex 14 was a sale deed with 
a condition of 'repurchase and not a 
mortgage by conditional sale, and dis¬ 
missed the plaintiffs’ suit. In arriving 
at that conclusion the learned Subordi¬ 
nate Judge principally relied on the 
facts that there was no relation of cre¬ 
ditor and debtor between the parties, no 
stipulation or provision in the deed for 
payment of interest, the price paid 
being adequate according to evidence, 
the rent reserved by the permanent lease 
being fair, the existence of mulgeni lease 
rather than a 20 years’ lease, and the 
condition of repurchase being restricted 
to the vendor, his wife and male issue. 
He also took into consideration the lan¬ 
guage of the deed along with the sur¬ 
rounding circumstances, and held that 
the transaction was a sale with an 
agreement of repurchase and not a mort 

gage which could be redeemed by the 
plaintiffs. 

The learned District Judge considered 
that the Subordinate Judge applied the 
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law applicable to the facts of the case 
correctly and hold that the transaction 
in suit was a sale and not a mortgage. 

The present suit is brought under the 
DekUan Agriculturists’ Relief Act, and 
it was permissible to the parties under 
S. iO-A of the Act to give oral evidence 
as regards the intention of the' parties 
notwithstanding S. 92, Evidence Act, 
and if the judgment of the lower appel¬ 
late Court had been based not only upon 
the construction of the document and 
the surrounding circumstances but also 
on appreciation of the oral evidence in 
the case, the conclusion arrived at might 
have been a finding of fact which would 
have been binding in second appeal. 
The learned District Judge has arrived 
at a finding that the transaction evi¬ 
denced by Ex. 14 is a sale with a light 
of repurchase merely on the construction 
of the document and the surrounding 
circumstances. It is therefore a legal 
inference from surrounding circumstan¬ 
ces and based on the construction of the 
document which is the foundation of the 
claim, and its correctness can be consi¬ 
dered in second appeal. 


13 embodied in the document which effects or 
purports to effect the sale.** 

That proviso has been added to restrict 
the inference to be drawn in favour of a 
mortgage only when the condition of. 
repurchase is embodied in one document 
which effects or purports to effect the 
sale. It is a matter of common know¬ 
ledge that when documents are passed 
in favour of a creditor the mortgagee in 
order to avoid the accounting of the 
profits of the property generally prefers 
to have the documert passed in the form 
of a sale-deed. In case a mortgagor 
passes in favour of a mortgagee an osten¬ 
sible sale-deed and the intention of the 
parties is to be arrived at by the con¬ 
struction of the document, the proviso 
says that the right of repurchase must 
be embodied in the same document, and 
that if it is embodied in more than one 
document the inference of a mortgage 
would not necessarily arise, and that no 
transaction should be deemed to be a 
mortgage by conditional sale unless the 
condition is embodied in the document 
of the ostensible sale; but the sub-section 
and the proviso do not.dispense with the 
condition that it must be a transaction 


It is urged on behalf of the appellants 
that the transaction Ex. 14 evidences a 
mortgage by conditional sale under S. 58 
(c), T. P. Act, and relying on the cases in 
Madhavrao Keshavrao v. Suhebrao Gan- 
patrao (l). Bain Charan Lai v. Dharam 
Singh (2), Lalta Prasad v. Jagdish 
Narain (3), and Mathura Kurmi v, Jag- 
deo Singh (4), and the proviso to S. 58 
(c), T. P. Act. which has been recently 
added by Act 20 of 1929, it is urged that 
the agreement of sale with a covenant 
to repurchase is embodied in one docu¬ 
ment and would be a mortgage by con¬ 
ditional sale within the meaning of 
S. 58 (c), T. P. Act. The decision in Bam 
Charan Lai v. Dhurani Singh (2) and 
the opinion of Ashworth, J., in Lalta 
Prasad v. Jagdish Narain (3) would ap¬ 
pear to a certain extent to support the 
contention on behalf of the appellants. 
The proviso added by Act 20 of 1929 
runs as follows: , „ w 

“Providod that no such transaction shall be 
deoinod to ho a moitgago unless the condition 


between the creditor and the debtor. In 
my opinion S. . 8 (a) would govern S. 58 
(o). S. 58 (a) says: 

“A mortgage is the transfer of an interest in 
specific immovable property for the purpose of 
securing the payment of money advanced or to 
be advanced by way of loan, an existing or 
future debt, or tho performanco of an engage¬ 
ment which may give rise to a pecuniary 
liability.*’ 

It is therefore necessary that there 
must bo a debt and the relation of a 
creditor and debtor between the parties. 
The transferor is called a mortgagor, 
tho transferee a mortgagee; the principal 
money and interest of which payment is 
secured is mortgage money. S. 58 (o) 
says: 

“Where tho mortgagor ostensibly sells the 
mortgaged properly—on condition that, on de¬ 
fault of payment of tho mortgage-monoy, on a 
certain date the sale shall become absolute, or 
on condition that, on such payment being 
made, tho sale shall become void, or on condi¬ 
tion that, on such payment being made, the 
buvoT shall transfer the property to the seller, 
the transaction is called a mortgage by condi¬ 
tional sale, and the mortgagee a mortgageo by 


(1) [1911] 99 I'om. 119=‘20 I.O. 751. 

(2) A. 1. U. 1921 All. 414=70 1.0. G2G= 
All. IT9. 

(;l) A. I. 1927 All. 1371. C. 961 = 
All. 7,s7. 

(.t) A. 1. K. 1027 -All. 321=104 1. 0. 504= 
All. 405. 


sale.” 

Though the document may be osten¬ 
sibly a sale-deed, tho question for con¬ 
sideration is whether tho sale-deed, is a 
pretence or a reality, and that question 
is to be determined by the construction 
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of the document and the surrounding 
circumstances. In the case of Lalta 
Prasad v. Jagdish Narain (3), Kanhaiya 
Lai, J,, in order to decide whether the 
document was a sale or a mortgage, con¬ 
sidered the payment of interest on the 
purchase-money at p. 792 and the in¬ 
trinsic value of the property at p. 796 
and on consideration of the two circum- 
^ stances among others came to the con¬ 
clusion that it was a mortgage. Ash¬ 
worth, J., on the other hand, held that 
where there is an ostensible sale with an 
agreement of repurchase the necessary 
inference is that it is a mortgage by con¬ 
ditional sale. Though the fact that the 
agreement of sale coupled with the 
agreement of repurchase is embodied in 
one document is a circumstance to be 
considered in arriving at the conclusion 
as to the true nature of the document, it 
is not a conclusive test. Though there 
may be an agreement of sale with a right 
of repurchase that circumstance in itself 
is not a sufficient basis for an inference 
that it is a mortgage. This view was 
taken by the Full Bench of the Madras 
High Court in Muthuvelu Madaliar v. 
Vyihilinga Mudaliar (5). where it was 
held that where in one and the same 
transaction land is sold absolutely but 
with a right of re-purchase to be exer¬ 
cised before a certain date, the trans- 
action does not necessarily become, by 
virtue of S. 58, T. P, Act, a mortgage by 
conditional sale, whatever the intention 
of the parties might have been. Wallis. 
C, J., after referring to the Privy Council 
decisions in Situl Purshad v. Luchmi 
Purshad (6), Bhagivan Sahai v. Bhagu an 
Din (7), Balkishen Das v. W, F. Legge (8) 
and Jhanda Singh v. Wahid-ud-din (9), 
held that though the cases dealt with 
transactions before the passing of the 
Transfer of Property Act, the Act made 
no difference in the law on the subject 
and after referring to S 58 (a) and (c) 
observed as follows (p 419) : 

Whether a particular transaction is really 
a sale, or ostensibly a sale and really a mort- 
gage, musu Btill be decided in accordance with 
the decisions of the Privy Council in the cases 
already cited. There is* in my opinion, nothing 

(5) [1919] 42 Mad. 107=50 I.C. 205 (P.B.) 

(6) [1883] 10 Cal. 30=10 I.A. 129=4 Sar. 470 
(P.O.). 

(7) [18S0] 12 All. 387=17 I.A. 98 (P.C ) 

(8) [1899] 22 All. 149=27 I.A. 58=7 Sar G08 
PC) 

(9) A.i.R. 1916 P.O. 49=36 I.C. 35=43 1 A 
284=38 All. 570 (P.C.). 


in the definition in S. 58 (c) which favours the 
view that, wherever the sale-deed and the 
agreement to reconvey form one transaction, it 
must necessarily be a mortgage and not a sale.” 

The recent decision of the Privy Coun¬ 
cil after the Transfer of Property Act 
came into force and reported in Nara~ 
singerii Gyanagerji v. Panuganti Partka-^ 
saradhi (10) does not effect any change 
in the law. At p. 316 {of 51 J. .4.) after 
referring to the inadequacy of price and 
other circumstances the conclusion was 
reached that the transaction in which 
the parties were engaging was not a sale 
but a loan. 

In Kasturchand Lakhmaji v. Jakhia 
Padia (ll) Batchelor, J. observed (p. 82): 

“ . . . the mere agreement to reconvey does not 
necessarily signify that the transaction is a 
mortgage. It seems to us however that two 
things must be remembered in this context. 
One of them is the notorious reluctance of 
Indian peasants to sell their land, a reluctance 
which is judicially noticed and historically ex¬ 
plained by Sir Michael Westropp in Bapuji 
Apaji V. Senavaraji Marradi (12). And the 
second thing to be remembered is that, in the 
case now before us, on the assumption that the 
parties intended an out and out sale, there is no 
assignable reason why the defendants should 
have promised the plaintiffs to reconvey the 
property to them if they repaid the purchase 
money.” 

The same learned Judge in Narayan 
Bamkrishna v. Vighneshioar (13), ob¬ 
served, after referring to S. 58 (a) and (c) 
(p. 382) : 

“ But the words of Cl. (c) are to be read not 
in an isolated manner, but in reference to the 
first paragraph of the section, and when they 
are so read, it will be manifest that CJ. (c) 
comes into play only when there is a mortgage 
as that term has been defined.” 

The same view has been taken by a 
recent decision of the Allahabad High 
Court in Mt. Mumtaz Begam v. Mt. 
Lachhmif A. J. B, 1929 All. 174. Sulai- 

man, J., seems to have taken the same 
view in Mathura Kurmi v. Jagdeo Singh 
(4). I think therefore that from thel 
mere fact that there is an agreement of 
sale with a condition of repurchase em¬ 
bodied in the same document the infer¬ 
ence of mortgage does not necessarily 
arise. But the question has to be deter¬ 
mined by well-recognized principles which 
have been laid down by several decisions! 
of this Court. Some of the tests to 
determine whether a transaction is a sale ■ 

(10) A.I.R. 1924 p'c. 226=8^ I.C. 9P3^M I \ ' 
305=47 Mad. 729 (P.C.). 

(11) [1915J 40 Bom. 74=31 I.C. 388 

(12) [1877] 2 Bom. 231. 

(13) [1916] 40 Bom. 378=34 I.C. 414, 
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or a mortgage are, first, whether there 
as a debt and the relation of a creditor 
■and debtor subsists between the parties 
,or, in other words, whether the money 
Iwhich was obtained as purchase money 
was a loan and was intended to be 
repaid with or without interest. The 
second tost is whether the ostensible 
price is adequate. The adequacy of con¬ 
sideration is considered as an important 
element in helping to decide the question. 
Another important question is as to the 
possession of the property involved. The 
transfer of possession is more consistent 
with a sale whereas retention of posses¬ 
sion b> the transferor is an indication of 
a mortgage. 

In Maruti v. Balaji (ll), following the 
case in Bapuji v. Senavaraji (12), it was 
observed ([). 1068) : 

“ The test there laid down is whelher any 
debt remained Matter the alleged document of 
sale was executed whicli the purchaser could 
enforce, in other words, whether iho remedies 
were mutual and reciprocal. Where the re¬ 
medy was not reciprocal, it w»sa sale, other¬ 
wise it was a mortgage. 1 nsullicienoy or suffi¬ 
ciency of consideration is another lest laid 
down and many other tests wore suggested in 
the judgment which it is not necessary to refer, 
but the right to recover the debt in whole or 
part may bo mentioned here in conDOxion with 
the present case as a material condition.” 

In Madliavroo Keshavrao v. SaJiehrao 
Gatipatrao (l) tho circumstances relied 
on in suppoit of the inference of mort¬ 
gage were that tho amount of rent cor¬ 
responded to G per cent on tho amount 
of tho purchase-money and that the 
amount, Rs, 300, paid as the purchase- 
money was an inadequate price of the 
land. In the case of Maniii v. Balaji 
(ll) the circumstances relied on wore 
inadetpiacy of consideration and the fact 
that tho land could not have yielded rent 
of more than Rs. 60, wlieroas tho rent 
reserved was Rs, 180. In Ka^turchiDid 
Likhmaji v, Jakhia Padia (Ll) tlio rent 
reserved was Rs. 225 wdiich corresponded 
to 9 per cent interest on tho purchase- 
money and tho amount of Rs. 2,500 was 
considered not to bo the real prioo of tho 
land. 

Tho case in NariUjau- Bamkrishna v. 
Viilhneshtrifr (Id), in which tho doou- 
inont was hold to he a sale, lias some 
rosoml)ianco to the facts of tho pre¬ 
sent case. In that case however tliore 
was a clear agreement that out of 92 
lands whicli wore previously mortgaged 

( U ) [I'JJU] -2 liom. r,.K. lO.'iS. 


with the defendants 20 lands were made 
the subject-matter of the sale. That no 
doubt was an additional circumstance 
considered by the Court in arriving at 
the conclusion that the transaction was 
a sale. The sale deed in that case con¬ 
tained the provision that if within the 
period of 20 years the plaintifis repaid 
Rs. 13,000 in one lump sum or in instal¬ 
ments the defendants should reconvey 
the lands to the plaintiffs. On the same 
day the plaintiffs executed to the defen¬ 
dants a permanent lease of the lands at 
fixed annual rental of Rs. 412-S-O. 

It appears therefore that according to 
the decisions of the Piivy Council and 
the Full Bench decisions of the Madras 
High Court and tho decisions of this 
Court, the question for decision in a case 
of this kind is whether the ostensible 
sale is a pretence or a reality, and that 
has to be determined on the construction 
of the document with the help of the 
surrounding circumstances. 

The question therefore is whether the 
view' taken by the lower Courts in this 
case is correct having regard to the con¬ 
struction of the document and the sur¬ 
rounding circumstances. It is urged on 
behalf of the appellants that the docu¬ 
ment is described as muddatakraya and 
therefore, according to the decision in 
liajnasami Sastrigal v. Sa?nn/a/>pa/irt- 
yakan (15), it must be considered to be 
a mortgage and not a sale. Thera is no 
evidence in the present case to show that 
in the district from which this case has 
come the word “maddatakiaya" has a 
si> 0 oifio moaning and is used only in re¬ 
lation to a mortgage and not a sale. On 
tho other hand, reliance has been placed 
on the w’ords in the document Ex. 14; 

“Hence uoithor I nor my v.xr.xsdars nor ut* 
tar;\dhiki\ris, etc., hwo txuy right or interest iu 
these plots of laud any longer.” 

This recital is more consistent with 
tho divesting of the owner of any interest 
in the land and is more consistent with 
the document being a sale rather than a 
mortgage. But as in all such cases the 
dooun ont takes the form of a sale deed 
the recitals in the document made in 
order to keep up 'the appearance of a 
sale deed cannot bo given undue weight. 

Tho other recital iu tho document is; 


“If within‘20 years (tom this date, Rs. ovX) 
tho oonsidorxtiou (or this sale is \vxid to you 
in ono hnnp snnx either by me or by iny proper 
utnxradhi^ris i. o^. Ifjmy 

(15r[l5lSl3 4"Mad. 170 (F.B.). 
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issue is born to me in future, by them only you 
•should reconvey the property now sold and 
deliver possession of the land.” 

This recital is relied on on behalf of the 
respondents as a strong circumstance in 
their favour on the ground that a right 
to repurchase is restricted to the vendor 
and the persons specified in the docu¬ 
ment. In ^Tithola Madav v. Madhav 
Bamodar (16) where the right of repur¬ 
chase was restricted to the vendor and 
his descendants, it was held that the 
right reserved was personal right which 
could not be assigned to any other per- 
son, and that an assignee outside the 
family could not enforce the contract 
specifically. A clause restricting the 
right of repurchase can be validly intro- 
jduced in a sale deed. On the other hand 
|if this is considered to be a mortgage by 
conditional sale there is no explanation 
why the right of redemption should be 
strictly confined to the mortgagor and 
his family. In Sayad Abdul Hak v. 
Otilam Jilani (17) it was held that where 
the right of redemption is restricted to 
the mortgagor and his familv, the ccndi- 
tion is invalid and that a mortgagor 
cannot, by any contract entered into with 
the mortgagee at the time of the mort¬ 
gage, give up his right of redemption cr 
fetter it in any manner by confining it 
to a particular time cr a particular des¬ 
cription of persons. It would therefore 
follow that if this condition in the docu¬ 
ment was intended to have any legal 
effect the transaction must have been 

intended to be a sale rather than a mort¬ 
gage. 

It was urged on behalf of the respon¬ 
dents that there was no mutuality of 
remedies provided by this document and 
though the vendor had a right to pay the 
purchase moneyandto get back the land, 
there was no remedy left with the ven¬ 
dee if the document is considered to be a 
moitgage to recover the mortgage am¬ 
ount. The want of mutuality of reme¬ 
dies, though considered a good test in 
Maruii v. Balaji (14) has not been accep¬ 
ted as such in Kasturchxind Lahhmaji v. 
Jahhiah Padia (11) by Batchelor. J., who 
held that a transaction being ex facie a 
sale, a deed of sale would clearly be an 
inappropriate place in which to embody 

the reciprocal remedies of a mortgagee 
as mortgagee. _ 

(16) [1918] 42 Pom. 344=46 I. C. 734. 

(17) [1895] 20 Bom. 677. 


The next recital in the document on 
which reliance is placed on behalf of the 
respondents is as follows: 

‘‘We have no right to alienate the same by 
sale to anybody else, subject to this sale; and 
even if we do so, it shall not be operative.” 

The fact that it is a sale deed is said 
to be emphasized by this recital. The 
restraint on alienation may be valid in 
restricting the right of repurchase to 
the vendor and his family, but would 
be unnecessary in a mortgage deed as it 
would ordinarily be a matter of indiffer¬ 
ence to the mortgagee as to who pays 
his debt. 

The last point urged on behalf of the 
respondents is that the fact that a per¬ 
manent lease is passed in favour of the 
transferor is a circumstance more in 
favour of the inference that a transac¬ 
tion IS a sale and not a mortgage. The 
transferor was originally the owner of 
the land and if this document is consi¬ 
dered to be a sale with a right of repur¬ 
chase, the transferor having divested 
himself of all bis interest in the land 
would prefer to take a permanent lease 
from the person in whom the property 
vested as a precautionary measure 
against default in payment of the pur¬ 
chase money at the appointed time. If, 
however the document is considered to 
be a mortgage, the transferor not having 
divested himself of his ownership in the 
property and having retained the right 
of redemption it is ditficult to find a 
satisfactory explanation as to why he 
should take a permanent lease from a 
mortgagee whom he could redeem at any 
time within 60 years from the date of 
the transaction. From the point of view 
of a conditional mortgage, the mort¬ 
gagee under S. 67, proviso (a), T. P. Act 
would have only a right of foreclosure, 
but the permanent lease would be an 
obstacle to his ’getting possession. He 
would not be entitled to recover his 
money by sale of the property and would 
have to be content with the rent reser¬ 
ved in the mulgeni lease. 

The learned District Judge has record¬ 
ed clear findings that the price paid was 
adequate and that the rent reserved did 
not bear any proportion .to the interest 
on the purchase money. These circum¬ 
stances would strengthen an inference in 

favour of a sale rather than in favour of 
a mortgage. 



376 Bombay 


KCPPA V. Mhasti (Broomfield, J.) 


1931 


I think therefore that the view taken 
by both the lowe*: Courts on the cons¬ 
truction of the document considered 
along with the surrounding circumstan¬ 
ces is correct and this appeal must be 
dismissed vnth costs. 

Broomfield, J. —The question whe¬ 
ther the transaction evidence by Ex. 14 
was a sale with an option of repurchase 
as contended by the respondents or a 
mortgage by conditional sale as contend¬ 
ed by the appellants admittedly depends 
on the intention of the parties. The 
lower Courts have agreed in holding that 
the intention was to effect an out and 
out sale with a (limited) right of repur¬ 
chase. A preliminary question therefore 
arises whether this is not a finding of 
fact binding on this.Court in second ap¬ 
peal. In support of the view that an 
appeal lies Mr, Coyajee has cited Maruti 
V. Balaji (l4) and Kaaturchand Lakh- 
maji V. Jakhia Pddia (ll). The first of 
these is clearly not a strong case because 
there wore two inconsistent findings of 
fact by the Court of first appeal, one of 
which was accepted by the High Court. 
The remarks on the point in Kastur- 
chund LakJnnojt v. Jakhia Padia(l\) 
are very brief, Batchelor, J., merely re¬ 
marking (p. 84); 

Wo have given our roasous for 'adopting the 
same conclusion (tint of tho lower Court), be¬ 
cause it seems to us that tho question, depend¬ 
ing as it does on tho construction of documents, 
is opeti in second appeal.'* 

Mr. Thakor who appears for the res¬ 
pondents has pointed out that the pre¬ 
sent is a case to which S, lO-A, Dekkan 
Agriculturists’ Relief Act applies and 
tliat some oral evidence has been record¬ 
ed. It appears that one witness was exa¬ 
mined on behalf of tho plaintiff, but for 
all i)ractioal purposes the case depends 
on the construction of Exs. 14 and 37. 
The oral ovidonco has not been referred 
to by tho District Judge nor in the 
lengthy arguments before this Court, 
and it is clearly of no importance: J/(/- 
dharrao Kesha vviio y. Sahela\to Gaupat- 
ran (l); ]Vajid Ali Khan v. Shafkat Hit- 
(is) and liiUh Charan Lai Dha- 
rayn Sin<ih (2), are all cases where pre¬ 
cisely similar (]uostions have boon con¬ 
sidered in second aiipoal. I may also 
refer in this connexion to Vithoha Ma- 
dhav V. Mtidhnv J^anioditr (IG) where 
Beaman, J., said (p. 350): 

It hrts boon urged lint the intontiou of the 

(I8j [PJlOj'aa All. 1.0 Oil. 


pvrties was found upon by the lower appellate 
Court, and what was or was not the intention of 
the parties to a document of this kind is a ques¬ 
tion of fact, the answer to which is binding 
upon us. I do not however think thit this is.so 
in a case of this very peculiar kind. In the first 
place there is the distinct question of construc¬ 
tion, upon which the Courts have to pronounce 
—and this is a case of reil construction—before 
the plaintiffs could h 4ve any show or colour of 
right at all. lam not prepared myself to say 
that the lower Court's construction was correct 
but even if it were in the result we have to deal 
with a question which is quite as much depen¬ 
dant upon the construction of the deed as upon 
any other materials; and where that is so, it 
seems to me that we in second appeal have as 
good a right as the lower appellate Court to put 
our own construction upon the dooument.as a 
whole iu order to arrive at the intention of the 
parties thereto.” 

There is a recent decision of the Privy 
Council in Mohammad v. 
mad Baksh (19) in which cheir Lordships- 
have tabulated in a general way tho 
matters which it is open to the Court 
to consider under S. 100, Civil P. C. 
Counsel on both sides have relied on 
this decision. Mr. Coyajee on pro¬ 

position No. 2 which is this: 

“The legal inference to be drawn from proved or 
admitted fads is a matter of law, or, in other 
words, the proper legal effect of a proved fact is 
essentially a question of law.” 

On tlie other hand, Mr. Thakor has re¬ 
lied on proposition No. 3 which is : 

“Where the question to be decided is one of ivcc 
it does not involve an issue of Uw merely be¬ 
cause documents which wore not instruments 
of title or otherwise the direct foundation of 
rights, but were really historical materials, 
have to be coastrued lor tho purpose of deciding 
the question.” 

In tho present ease these documents- 
Exs. 14 and 37, are clearly the direct 
foundations of tho rights of the parties. 

I think wo are concerned in this oasa 
with tho proper legal effect of proved 
facts and that tliere is nothing in the 
Privy Council judgment which is at 
variance with what has clearly bean the 
practice of this and other High Courts. 
I may also mention another Privy Coun¬ 
cil ruling in G<i^i v. Makhan- 

Lai Chatterjee {20), where it was held 
that, as tho whole of tho relevant evi¬ 
dence in tho matter was documentary amt 
the documents themselves constitutoi 
tho foundation of the right claimed by 
tho plaintiffs, tho right construction of 
those docunents was a question of law 


(I9j A. 1. R. 19d0 P. 0. Ol=ldl I. 
1. A. 8b=ll Lah. 

p20) A. 1. R. 1930 r. 0. 83=121 

(r.c.). 
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^vhicb the High Court was not precludei 
from considering in second appeal. 

On the merits csrtain criteria by 
which the real niture of a transaction 
of this kind can be determined were laid 
down in Bapicji Apjji v, Senavaraji 
Maroadi (12) and were approved by 
Ranade, J., in Maruti v. Balaji (14). 
Ranade, J., after mentioning various 
testa, whether there was a continuing 
debt, whether the remedies were mutual 
and reciprocal, and the insufificiency or 
sufficiency of consideration, said that 
the test of the reservation of liability for 
debt is the principal consideration to be 
borne in mind. Both the above cases 
were referred to in Kastiirchand Lakh- 
viaji V. Jakhia Padia (11), which was 
relied on by the learned counsel for the 
appellants as the transaction was there 
held to be a mortgage. Batchelor, J., 
at p. 82, after referring to Maruti v. 
Balaji (14), said: 

“The principle which governs the c.ises seems 
to be clear enough. The Court his to decide 
between an out and out sale for an agreed price 
and a mere transfer of the property, the subject 
of the sale deei, as security for a loan. Thus 
the principal point to be cleared uo is, whether 
the apparent price, in this case Rs. 2,500, was 
the real price of a sale or was treated and re¬ 
garded as a continuing debt between the parties, 
the property being made security for the repay¬ 
ment of that debt.** 

At p. 85 ha mantioned two other cir¬ 
cumstances as sbrenghthening the con¬ 
clusion that the transaction in that case 
was a mortgage, one being that, in spite 
of the terms of the deed of sale, posses¬ 
sion remained with the vendors, and the 
other that the value of the properties 
was double the sum fixed as the conside¬ 
ration of the apparent sale. In the case 
with which wa have to deal it has bean 
found that there was no pre-existing 
debt and there is nothing to show that 
the relationship of debtor and creditor 
existed between the parties after the 
execution of Ex. 14. It does not appear 
that the vendee could have recovered his 
money. Assuming that the transaction 
was a mortgage by conditional sale, 
than under S. 67, T. P, Act read 
with proviso (a) to the section, the 
mortgagee’s only remedy would be fore- 
closure, and he would only have that 
remedy in the absence of a contract to 
the contrary. In the present case the 
mulgeni lease, Ex. 37, would clearly be 
a contract to the contrary, inasmuch as 
it would prevent the mortgagee from 


getting possession of the property. So 
that it comes to this: that if the trans¬ 
action was a mortgage the mortgagee 
had apparently no rights at all except on 
the basis of the permanent lease, Ex. 37. 
It is true that the possession of the pro¬ 
perty remained with the vendor, but 
that was under a lease reserving what 
has been found to be a fair rent, and 
not a nominal rent as in Madhavrao 
Keihavrao v. Sahebrao Ganpatrao (1), 
relied on by the learned counsel for the 
appellants. Mr. Coyajee has argued that 
the sum ©f Rs. 30, which is recited in 
Ex. 37 to be the custo nary value of the 
rent of ten managis of rice, is equivalent 
to 6 per cent on the purchase money 
of Rs. 500. But there is nothing in the 
evidence, documentary or oral, about 
6 per cent. That no doubt is the usual 
Court rate, but it is not the usual rate 
in private transactions in the mufassil. 
The fact to which Mr. Coyajee refers 
may well be merely a coincidence. Then, 
lastly, it has been found that the con¬ 
sideration in this case was not inadequate 
for an absolute sale. 

The points on which Mr. Coyajee has 
laid most stress are that the provisions 
of the document Ex. 14 show, firstly, an 
unwillingness on the part of the vendor 
to sell, as shown by the provision for 
repurchase: and, secondly, an unwilling¬ 
ness to part with possession of the land, 
as shown by the mulgeni or permanent 
lease, which made it impossible for the 
vendee to deprive him of possession or 
enhance the rent. No doubt the pro¬ 
vision for repurchase does show reluc¬ 
tance to sell or at any rate to part 
with the land irrevocably. But, apart 
from some recent Allahabad deci¬ 
sions which have been referred to by 
my learned brother, it has never been 
suggested that the existence of a provi¬ 
sion for reconveyance in a deed of this 
kind is enough to show that the trans¬ 
action was a mortgage. Indeed there is 
the authority of the Privy Council to 
the contrary in Bhagwan Sahai v. Bhag- 
wan Din (7), Balkishen Das v. W. P, 
Legge(8) and Jhanda Singh y, Wahids 
uddin (9). 

As regards the argument based on the 
mulgeni lease, the learned Judge has re¬ 
garded this lease rather as an indication 
that the transaction could not have been 
a mortgage because as he says : 
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“the mulgeni tenure professes to create per¬ 
manent rights, and if the relationship bet¬ 
ween V'asudov and Narsing was to subsist only 
for a dednite period the creation of apparently 
permanent rights would serve merely to com- 
ylicate the situation.” 

Mr. Coyaj03 questions this and urges 
that the permanent lease might be set 
aside if necessary as a clog on the equity 
of redemption. That may be true and 
there might not be any difficulty so far 
as the lessee is concerned. But the real 
difficulty arises from the position of the 
lessor who as pointed out would be left 
without any remedy qua mortgagee. 
^Ir. Thakor’s explanation of the mulgeni 
lease is that the vendor contemplated the 
possibility of his not being able to re¬ 
purchase and so he retained, at any rate 
the position of a tenant in perpetuity. 
By way of contrast he pointed out that 
in tliose casej where the transaction has 
]) 0 en held to he a mortgage, if there has 
iioen a lease, the lease has been for the 
period lixed for repurchase, e. g., in 
Maruti v. Balaji (ll) and Easturchand 
Laklunaji v. Jakhia Padia (11). 

Exhil)it 11 restricts the right of re¬ 
purchase to the vendor himself or his 
wife or male issue. It also contains the 
clause 

” we liavo no right to alien:\to the property by 
s.Uo etc., to liny body else, subject to this 
sale." 

As regards these restrictions Mr. 
Coyajee says that no stress should be 
laid on the apimront limitation of the 
right to repurchase liooauso the docu¬ 
ment does not appear to have been 
drafted by a lawyer. As regards the 
restraint on alienation he suggests that 
the mortgagee was anxious to see that 
the equity of redemption remained with 
tlie mortgagor. On the other hand Mr. 
Thakor argues that the restriction of the 
right to r 0 i>urchaso to particular persons 
would ho a familiar and natural provi¬ 
sion in a sale dead hut would he invalid 
in a mortgage as a clog on the equity. 
Similarly as regards the restraint on 
alienation ho argues that if the transac¬ 
tion was a sale, tlio vendor and his 
family might bo given a personal right 
to repurchase which they could not 
transfer, hut the equity of redemption of 
a mortgage could not he thus limited 
lie also points out that it could not 
make any difforonco to a mortgagee 
from whom ho received his money. In 
my opinion the arguments of Mr. 
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Thakor in this connexion are the more 
convincing and the trial Judge appears 
to he right in his finding that the terms 
of the documents are on the whole much 
more consistent with the view that the 
transaction was an absolute sale. 

Mr. Coyajee referred without, it seemed 
to me any great confidence, to certain 
recent decisions of the Allahabad High 
Court in Ram Charan Lai v. Dlxaram 
SiiKjh (2), Lalta Prasad v. Jagdish 
Narain, (3) and Mathura Kurvii v. 
Jagdeo Singh (4), where the view has 
been expressed that where a promise to 
reconvey is part of the consideration for 
an ostensible sale, the transaction 
amounts to a mortgage by conditional 
sale within the definition in S. 53 (c), 
T. P. Act. A Full Bench of the Madras 
High Court has taken a different view in 
Muthuvelu Miclaliar v. Vythilinga 
Mudaliar (5) and with respect I prefer 
the reasoning which appealed to the 
Madras High Court. It is not really 
necessary to choose between these two 
authorities because there is a decision of 
the Bombay High Court which deals 
with this point and is binding on us. 
I refer to Narayan Ramhrishna v. Vigh~ 
neshar (13) and in particular to the 
passage at p. 382 which my learned 
brother has read. It appears'to me 
that the proviso which has recently been 
added to this section makes no difference 
except in the manner which my learned 
brother has explained. 

For these reasons I hold that there is 
no ground for differing form the view of 
the lower Courts that this transaction 
was what it purported to be, viz., an 
absolute sale with a right to repurchase 
within 20 years. I agree that the ap¬ 
peal should be dismissed with costs. 

B. V. / R. K. Ap pea I d i s m i ssed . 
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PatkaPx and Broomfield, JJ. 

Sahebgouda Rayaugouda Patil —Plain- 
tiff—Appollant. 

V. 

Basaugouda Sahebgouda rati/—Defen¬ 
dant — Respondent. 

Second Appeal No. 431 of 1928, Deci¬ 
ded on 8th October 1930, against deci¬ 
sion of District Judge, Bijapur, in Ap¬ 
peal No. 57 of 1926. 
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(a) Bombay Hereditary Offices Act (1874) 
S. 36 (3)—Civil Court can determine who is 
nearest heir of representative watandar. 

The civil Courts have jurisdiction to enter' 
tain a suit for the determination of the question 
as to who is the nearest heir of the deceased 
representative watandar : 34 Bom. 101 ; 40 

Bom, 55 and A. I. R. 1930 Bom. 254, Foil. 

[P 380 C 2] 

(b) Bombay Hereditary Offices Act (1874), 
S. 36 (3)— Determination of Succession- 
Court’s duty explained. 

Under S. 36 (3) the Collector as well as the 
Court have first to determine the group of heirs 
who would succeed to the deceased representative 
watandar according to the personal law and 
then to decide who is the nearest heir in that 
group and in determining that question the rule 
of primogeniture shall be presumed to prevail 
in the watan family. And further since there 
are no rules under the Act resort cm be legiti¬ 
mately had to the rules of succession to impar¬ 
tible estate like the zamindari in which the 
rule of primogeniture prevails. [P 381 C 1] 

Hindu Law—Succession — Primogeni¬ 
ture—Definition. 

Rule of primogeniture may be deSned as tbe 

succession of the eldest member of the eldest 

j rP38lCl] 

(d) Hindu Law—Succession — Primogeni¬ 
ture-Ancestral impartible estate. 

An ancestral impartible estate in a joint Hindu 
family governed by the Mitakshara passes by 
survivorship from one line to another according 

0 primogeniture, and devolves not on the 
member nearest in blood but on the eldest 

member of the senior branch: A.I.R. 1921 
02; 31 A/;. 457 (P. C.) ; 17 Mad.ZlQ, 

i\ H* j I [P 381 0 2] 

fej Hindu Law — Partition — Impartible 

lo*nt family—Essentials to effect 
partition stated. 

To effect partition of immovable property 
belonging to a joint Hindu family it must be 

^ partition but 
tv.«° ■ ^ intention to renounce 

the right of succession to the impartible estate. 

352 C 2] 

mil P Law-Succession — Primogeni- 
rrinciples governing succession by 
primogeniture stated. 

The first rule governing succession by primo¬ 
geniture is that a rule of decision in regard to 
succession to impartible property is to be found 
m the mitakshara law applicable to partible 
proper y^ subject to such modifications as natu- 
rally flow from tho character of the property as 
an impartible estate. The second principle is 
that the only modification which impartibility 
suggests in regard to the right of succession is 
the existence of a special rule for the selection 
of a single heir when there are several heirs of 
the same class who would be entitled to succeed 

m?"® P=^*‘tible under the 
general Hindu law. The third principle is that 

in the absence of a special custom, the rule of 

primogeniture furnishes a ground of preference. 

In determining who the single heir is, accord¬ 
ing to these principles, it is necessary to ascer¬ 
tain the class of persons who would be entitled 
to succeed to the property if it were partible 
regard being had to its nature as coparcenary 
or separate property and then to select the 
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single heir by applying the special rule, indi- 
cvted above : 17 Mai. 21G ; 31 All. 457 {P. C.). 

^ [P 3S1 0 1] 

(s) Hindu Law—Partition— Separation of 
some members of joint family —Remaining 
members remaining joint—Question whether 
they continued as joint or separate is to be 
determined on evidence in each case. 

hen a member of a joint family separates, 
the remaining coparceners without any special 
agreement among themselves may continue to 
be coparceners, and enjoy as members of a joint 
family the property remaining after such parti¬ 
tion the family property. The question 
whether or not the remaining members of the 
family continued joint or separate is to be 
determined by evidence in the casj : A. I. R 
1925 P. C. 93 ; A. I. R. 1925 P. C. 49 ; A. I. R. 
1927 Bom. 68 and A. I. R. 1923 Bom. 367, Foil. 

w j , . 382 Cl] 

fnj Hindu Law—Impartible estate—Im¬ 
partible property acquired by last male 
holder as self-acquisition—Undivided mem¬ 
bers have no interest in it. 

Where an imp.artible property has been ac¬ 
quired by the last holder or his branch as a seif- 
acquisition, the other undivided members of his 
family take no interest in it and it descends as 
the separate property of tbe acquirer: 9 
M. I. A. 539 (P. C.), Foil [P 382 C 1] 

(i) Hindu Law— Partition impartible es¬ 
tate—Impartible estate considered as joint 

family property—Separation — Intention to 
renounce claim must be clear. 

Wheie an impartible estate has been consi¬ 
dered as joint family property, a member of the 
joint family might become separate with re¬ 
gard to it so as to lose his right to succeed to 
it by survivorship, but it must be clear that he 
has reuounced all his claims to the impartible 
estate : 1 Mad. 312 (P. C.), Foil. [P 382 C 1] 

(j) Hindu Law—Impartible property—Suc¬ 
cession. 

An impartible property might bv consent be 
settled on a particular branch of the family as 
their separate property : 5 C. L. R. 439 (P. C.), 

^oll. [P 332 C2} 

A. G. Desai and 5. It. Parulelcar —for 
Appellant. 

H. G. Coyajee d^Xidi S. B. Jatliai —for 
Respondents. 

Patkar, J . —This was a suit brought 
by the plaintiff under S. 36, Watan Act 
for a declaration that he is the heir to 
the patilki watan of Mul-Savalgi on the 
death of the last incumbent Sahebgouda 
in 1921. 

On^ Shivgouda, the original owner of 
the watan, died leaving his son Sabeb- 
gouda. Sahebgouda died leaving seven 
sons, three by his first wife Tarava in¬ 
cluding Rayangouda,the father of the 
plaintiff, and four sons by his second 
wife Umava including Shivagouda in 
whose name the patilki watan was en- 

defendant 1 Basangouda. 

After the death of Shivgouda the watan 
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was registered in the naEne of Saheb¬ 
gouda who died in the year 1921. 

The defendants contended that the 
plaintiff was not the heir and that his 
father Rayangouda was not the second 
son of Sahebgouda by seniority, that 
there was a partition in the year 1882 
by which the sons of Tarava became 
separate, and the sons of Uraava lived 
joint, and that on the death of Saheb¬ 
gouda, defendant 1, who was the eldest 
member of the joint family consisting of 
the sons of Uraava, was entitled to the 
patilki watan. 

The learned Subordinate Judge held 
that there was a partition in the year 
1882, and the result of the partition was 
that all the seven sons of Sahebgouda 
became separate and according to the 
rule of lineal primogeniture the plaintiff 
who belonged to the next eldest branch 
of the family was entitled to succeed. 

On appeal the learned District Judge 
held that though there was a partition in 
the year 1882 between the sons of 
Tarava and the sons of Umava, the sons 
of Umava continued joint, and that 
under the rule of primogeniture the suc¬ 
cession to Sahebgouda was to be deter¬ 
mined among the heirs of Sahebgouda in 
the branch of the family of the sons of 
Umava who remained joint, and held 
that defendant 1, the senior member of 
the joint family of the sons of Umava 
who became separate from the sons of 
Tarava was entitled to succeed. 

The plaintiff has appealed and it is 
urged on his behalf, firstly, that under 
S. 3C), Bombay Heroditary OtVioes .Act, 
the succession is to bo determined by 
the rule of lineal primogeniture irres¬ 
pective of the personal law governing 
the parties, secondly, that the partition 
of 1882 was complete as regards persons 
and property, that all the seven sons of 
Sahobgoiida became separate, and that 
the plaintiff belonging to the seniormost 
)u*anch was entitled to be recognized as 
the registered owner under S. 36, Watan 
Act. Lastly, it is urged that even as- 
suming that the finding of the lower 
appellate Court that the sons of Tarava 
became separate in tboyoar 1882 from 
the sons of Umava was correct, there 
was no renunciation by the sons of 
Tarava in respect of the impartible pro- 
jiorty, tho oOioo of goudki in tjiiestion. 

Section 36, Bombay Hereditary OlVicos 
Act runs as follows : 


“ When anv representative watandar dies it 
shall be the duty of the patel and village ac¬ 
countant to report the fact to the Collector ; 
and the Collector shall, if satisfied of the truth 
of the report, and subject to the provisions of 
S. 2, Bombay Act 5 of 1886, register the name 
of the person appearing to be the nearest heir 
of such watandar as representative watandar in 
place of the watandar so deceased. 

Provided that . 

(l) in determining who is the nearest heir 
for the purposes of this section the rule of 
lineal primogeniture shall be presumed to pre¬ 
vail in the watan family.” 

Proviso (3), S. 36 makes the decision 
of the Collector subject to and liable to 
be set aside by the decree of a civil 
Court. 

It is clear on tho rulings of this Court 
in Rahivikhaji y. Dadamiya (l), Sharikar 
Babaii v. Dattatraya Bharcaji (2) and 
Hanmo^nt v. Secretary of State (3), and thei 
specifio words of Proviso (3), S. 36, that 
a suit is maintainable for the determina¬ 
tion of the question as to who is the 
nearest heir of the deceased representa¬ 
tive watandar. 

It is common ground that in deter¬ 
mining that question the rule of pri¬ 
mogeniture shall be presumed to prevail 
in tho watan family. It is contended on 
behalf of the appellant that the deter¬ 
mination of the question depends solely 
on the rule of lineal primogeniture 
irrespective of the personal law of the 
parties. S. 36 does not in specific terms 
empower the Collector or the Court to 
determine the nearest heir simply by 
the rule of lineal primogeniture. The 
proviso says that in determining who 
is the nearest heir for the purposes 
of this section the rule of lineal pri¬ 
mogeniture shall bo presumed to prevail 
in the watan family. Reference to S. 2 
of Act 5 of 1886 in S. 36. Watan Act 

would necessitate the determination of 
tho order of succession according to the 
personal law of the deceased representa¬ 
tive watandar, males being preferred 
to tho females other than the widow, 
mother and grandmother. If the widow, 
mother and grandmother are eligible 
heirs under S. 36, Watan Act road with 
S. 2 of Act 0 of 1SS6. the argument on 
behalf of the appellant that tho heirs 
are to bo determined solely by the rule 
of lineal primogeniture cannot be ac¬ 
cepted. It would therefore bo clear that 

(1) i EWl 31 Bom. 101=1 1. c. S33. 

(2) [Uhol 10 Bom. 55=30 1. 0, 925. 

(3) A. 1. B. 1930 Bom. 261=129 1. C. 391 -54 

Bom. 125. 
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the Colleotov and the Court have first 
to determine the group of heirs who 
would succeed to the deceased repre¬ 
sentative watandar according to the 
personal law and then to decide who 
is the nearest heir in that group, and 
in determining that question the rule 
!of primogeniture shall be presumed to 
prevail in the watan family. 

There are no rules under the Act nor 
jare there any decided cases as to how 
ithe succession should be determined in 
such cases. Eesort, therefore can be 
legitimately had to the rules of succes¬ 
sion to impartible estate like the zamin- 
dari in which the rule of lineal primoge¬ 
niture prevails. The rule of primoge¬ 
niture may be defined as the succession 
of the eldest member of the eldest 
branch, and the question as regards the 
rules governing such succession has been 
discussed by Sarvadhikari in his Princi¬ 
ples of Hindu law at pp. 757 to 764 and 
by Mayne in his Hindu law atpp. 791 
to 798. 

In Subramanya Pandya Chokka Tala- 
var V. Siva Subramanya Filial (4) cer¬ 
tain rules have been laid down as go¬ 
verning the succession by the rule of 
lineal primogeniture. The first of them 
is that a rule of decision in regard to 
succession to impartible property is to 
be found in the Mitakshara law appli¬ 
cable to partible property, subject to 
such modifications as naturally flow 
from the character of the property as 
an impartible estate. The second prin¬ 
ciple is that the only modification which 
impartibility suggests in regard to the 
Iright of succession is the existence of a 
special rule for the selection of a single 
heir when there are several heirs of the 
same class who would be entitled to 
succeed to the property if it were parti¬ 
ble under the general Hindu law. The 
third principle is that in the absence 
of a special custom, the rule of pri¬ 
mogeniture furnishes a ground of pre¬ 
ference. In determining who the single 
heir is, according to these principles, 
it is necessary to ascertain the class 
of persons who would be entitled to 
succeed to the property if it were parti¬ 
ble, regard being bad to its nature as 
;ooparc 0 nary or separate property and 
then to select the single heir by apply¬ 
ing the special rule indicated above. 
This d ecision has been approved bv the 
[1894J 17 Mad. 316=4 M. L. J, 152. 


Privy Council in Parlati Kuntcar v. 
Chayidarpal Kumcar (5). If the property 
is held by the last owner as the separate 
property or if the impartible estate has 
been acquired by the deceased incum¬ 
bent, the rules governing succession as 
to separate property would apply. But 
if it is proved that the impartible estate 
was the family property and descended 
as such, the rule of survivorship would 
apply. If the property is joint family 
property the question as to who is the 
next heir according to the rule of lineal 
primogeniture has been determined by 
the decision of the Privy Council in 
Baijnath Prasad Singh v. Tej Bali Singh 
(6) where it was held that the successor 
to an ancestral impartible estate in a 
joint Hindu family governed by the 
Mitakshara is designated by survivorship, 
although he will hold the estate accord¬ 
ing to the custom of- impartibility ; con¬ 
sequently the eldest member of the* 
senior branch succeeds in preference to 
the direct senior lineal descendant of 
the common ancestor if the latter is 
more removed in degree. The estate 
passes by survivorship from one line to 
another according to primogeniture, and 
devolves not on the member nearest in 
blood but on the eldest member of the! 
senior branch. 

In determining the question as to who 
is entitled to succeed to the property 
by the rule of lineal primogeniture, 


lU 


lO 


iioucoDcki y 




in the present case. It is contended on 
behalf of the appellant that all the 
sons of Sahebgouda became separate 
in virtue of the partition in the year 
1882, and it is urged, relying on the 
decision in the case of Jag Prasad 
V, Mi. Singari (7), that if the sons of 
Umava agreed to remain joint that 
agreement must be proved as a fact. In 
Jag Prasad's QdkSQ (7), all the members 
of the joint family had become separate, 
but the contention on behalf of some of 
the parties was that there was a specific 
subsequent agreement to re-unite. It 
was therefore held by the Privy Council 
that it was necessary to prove the spe¬ 
cific agreement to re-unite. But if some 
of the persons of a joint family separate 
itjoe s not necessarily fo llow that there 

(5) [1909] 31 AIL 457=1Q 0. C. 301=4nrT^ 

25 = 36 1. A. 125 (P.O.). ^ 

(6) A.I. B. 1921 p. c, 62=60 I C 5 = 4-43 
I A 195=43 All. 228 (P.O.), 

I") A. I, R, 1925 P. 0. 93=r86 I. C. 122 (P.C.), 
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is separation as anoongst the members of 
the family who continue to be joint, and 
according to the decision of the Privy 
Council in Palani Ammal v. Muthiiven- 
Icatacharla Moniagar (8), if some of the 
members continue to be joint, that fact 
may be inferred from the conduct of the 
persons who continue to remain joint in 
the family and surrounding circum¬ 
stances. AVhen a member of a joint 
family separates, the remaining copar¬ 
ceners without any special agreement 
among themselves may continue to be 
coparceners, and enjoy as members of a 
joint family the property remaining after 
such partition of the family property. 
The question whether or not the remain¬ 
ing members of the family continued 
Ijoint or separate is to be determined by 
levidence in the case : see Bahanna v. 
Parara (9) and Bhimahai v. Gnrunath- 
gouda {10). The lower appellate Court 
has found that the sons of Umava con¬ 
tinued joint after the year 1882. ^Ye 
shall therefore in second appeal accept 
the finding of the lower appellate Court 
that in 1882 the sons cf Tarava sepa¬ 
rated and that thereafter the sons of 
Urnava continued to remain joint. 

The next <iuostion arising for decision 
is, whetlior in virtue of the separation 
of the sons of Tarava the plaintiff and 
tiio plaintiff’s father Rayangouda lost 
all interest in the impartible estate 
which was in the possession of Shiv- 
gouda and after his death in the posses¬ 
sion of his son the deceased Sahebgouda, 
.\s to wliab constitutes separation, it 
will be clear that where an impartible 
property has been acquired by the last 
holder or his branch as a self-acquisi¬ 
tion, tliQ other undivided members of 
his family take no interest in it and it 
descends as the separate property of the 
ac(|uirer according to the decision in 
'Katama Nachiar v. Baja of Shivagunga 
(11). Similarly, where an impartible 
estate has been considered as joint family 
property, a member of the joint family 
might become separate with regard to it 
so as to lose liis right to succeed to it 
by survivorship, but it must be clear 
that ho has renounced all his claims to 
the impartible estate according to the 

A. I. R. 1925 P. G, 49 = 87 1. C. 3?3 = 52 
I, A. 88=48 Mad. 254 (P.C.). 

A. I. R. 1927 Bom. G8 = 100 I. 

Bom. 815. 

A. I. R. 1928 Bom. 367. 

[18G2] 9 M. I. A. 539=2 W. R. 31 (B.C.). 
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(9) 

( 10 ) 

( 11 ) 


C. 147=50 


decision of the Privy Council in Perfa- 
sami v, Periasami (12). Or an impar¬ 
tible property might by consent be 
settled on a particular branch of the 
family as their separate property ac¬ 
cording to the decision in Vadrevit Ban- 
ganayalcamma v. Vadrevii Bulli Ramaiya^ 
(13), In the present case, the sons of 
Tarava, including the father of the 
plaintiff, effected a partition of their 
partible property in the year 1882. The 
question therefore is whether by reason 
of that partition they renounced all 
their interest in the impartible property, 
the goudki watan in question. The point 
is covered by the decision of the Privy 
Council in Konamvial v. Annadana (11), 
where it was contended that the defen¬ 
dant’s branch had been divided and 
therefore had lost their succession to the 
estate. At p. 128 (of 55 J. *1.) their 
Lordships of the Privy Council observe 
as follows: 

“Now once it is eUablished, as it must now 
be taken to be, that for Ibe purposes of succes¬ 
sion an impartible estate may be joint family 
property, it is difficult to see upon wbat 
ciple the fact that tbc members of the joint 
family or of any branch of the family ba %0 
exercised their right of partition over Ihoir 
partible property should bo held to divest them 
of their interest in the impartible estate over 
which they have no right of partition. It cer¬ 
tainly cannot bo put upon the ground of sur¬ 
render or renunciation for there is nothing in 
the fact of these partitions of their partible 
property to suggest any intention of renouncing 
their rights of succe'ssion to the impartible 
estate, nor do they receive any consideration 
for such renunciation .... Further, to la> 
down that mombers of a joint family could not 
partition their partible property without l^smS 
their rights of succession in the impartible 
estate would impose on these families a restric¬ 
tion on the free right to partition which has 
bcou so fully recognized by the decisions of this 
Board in recent years." ^ 

It would therefore follow from the; 
remarks of their Lordships of the Privy! 
Council that in addition to the fact of! 
partition, it must be established that| 
there was an intention to reriounco the: 
rights of succession to the impartible' 
estate. No doubt, the impartible estate' 
which was the subject matter of the 
appeal to the Privy Council was a valu¬ 
able estate whereas the impartible pro¬ 
perty involved in the piresent case is of 
comparatively small value, of the amount 

(12) [1878] 1 Mad. 812=5 1. A. 61=3 Sar. 795 
(1\C.). 


(IS) [1879] 5 C. L. R. 439 (P.C.J. 

(14) A. 1. R. 1928 r. C. 68=103 I. 0354 = 5 j> 
1. A. 114=61 Mad. 169 (P.O). 
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of Rs. 73 per year, bub in our opinion the 
succession by lineal primogeniture to an 
impartible estate such as the one in the 
present case must he governed by the 
same rules. In KonamrnaVs case (14), the 
fact that their Bordships of the Privy 
Council accepted the finding of the High 
Court that there was no separation does 
not detract from the value of the re¬ 
marks of their Lordships referred to 
above which are entitled to highest 
respect and are apposite in the circum¬ 
stances of the present case. In the 
course of the judgment their Lordships 
refer to their previous decision in 
Chowdhry Chintamun Singh v. Mt. 
Noiolukho Konioari (15), where there had 
been to some extent a separation in the 
family, but it was held that the mate¬ 
rial question was whether the plaintiff’s 
father and his branch had waived the 
right of succession and had impressed 
upon the taluqa the character of separate 

was also made to 
Periasami v. Periasami (12), where a 

person conceiving that he was entitled 
to succeed to another zatnindari re¬ 
nounced for himself and his offspring all 
interest in the small zamindari which 
was in question, and therefore mani- 
fested his intention to separate himself 
and his descendants completely from 
the other zamindari; and their Lord- 
ships expressed the view that in order 
to establish that an impartible estate 
had ceased to be joint family property 
it was necessary to prove an intention 
expressed or implied on behalf of the 
separated members of the family to give 

up their chance of succession to the 
impartible estate. 

If the impartible property, the goudki 
watan in suit, became the separate 
property of the son or sons of Umava 

or U the sons of Tarava renounced their 
right lo iihe chance of succession to the 
impartible property in suit, defendant 1 
being the eldest member of the branch 
of the family of the sons of Umava 
would be entitled to succeed. Otherwise 
the plaintiff being the eldest son of the 
eldest branch would be the nearest 

eir to the deceased representative 
watandar. 

There is no doubt that in the present 
case this specific point was not raised by 
parties. We have before us the 

c^) '263=3^r. 
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finding of the lower Court that the sons 
of Umava remained joint and the sons 
of Tarava including the father of the 
present plaintiff separated in the year 
1882, but that finding, in cur opinion, is 
not sufficient to dispose of the case. It 
is necessary to ascertain whether there 
was any intention on the part of Eayan- 
gouda, the plaintiff s father, or the sons 
of Tarava to renounce their interest in 
the impartible office of the goudki in 
question. It is therefore essential for 
a just decision of the case, to send down 
an issue on the question as to whether 
at the partition of 1882 the goudki 
watan had become the separate property 
of the sons of Umava, or whether at 
the date of the partition of 1862 or at 
any subsequent period the sons of Tarava 
are proved to have renounced their 
right to the chance of succession to the 
pudki watan in question. Parties will 

rn 1 * ence on the point. 

The issue may be sent down by the 

lower appellate Court to the trial Judge 

and the lower appellate Court should 

forward the evidence and the finding of 

the Subordinate Judge together with its 

own finding on the issue to this Court 
Within three months. 

VT 1 ^ A 1 J J. I agree and have 
very little to add. The trial Court in 

this case held that there was a complete 

partition among the.sons of Sahebgouda I. 

ihe Court of first appeal accepted the 

defendants contention that the sons 

Of the two wives of Sahebgouda I 

separated from one another but that 

the sons of Sahebgouda’s second wife 

Umava remained joint among them- 

District Judge 
held that the defendants, who are the 

full brothers of Shivgouda, the father 
of the last holder of the watan Saheb¬ 
gouda II, are entitled to succeed to the 
latter by survivorship. This appears to 
involve a finding that the sons of Tarava 
went out of the watan family at the 
time of the partition in 1882 and re 

to this watan, and 

that Ihl SX.", 

party of the joint family consisting nf' 
Umava-s sons. If that were ^ 
doubt, the plaintiff would have nn i 
But the question is whether 
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materials on the record by whioji the 
matter can be determined. The issues 
which have been raised do not touch 
the point and it does not appear to have 
been present to the minds either of 
the parties themselves or the lower 
Courts. As my learned brother has 
pointed out, the remarks of their Lord- 
ships of the Privy Council in Kouommal 
v. Annadana (14) show that in order to 
establish that an impartible estate has 
ceased to be joint family property for 
the purposes of succession, it is neces¬ 
sary to prove an intention expressed or 
implied on the part of the junior mem¬ 
bers of the family to give up their 
chance of succession to the impartible 
estate, and further that no such inten- 
tion can be presumed from the mere 
fact that the members of the family 
had exorcised their right of partition 

over their partible property. 

Mr. Coyajee on behalf of the respon¬ 
dents has urged that it is too late for 
this question to be raised in second 
appeal. One answer to that contention 
is that if the matter is not to bo enquired 
into now, it would seem to follow, 
in view of the remarks of the Privy 
Council as to the burden of proof, that 
the decision would have to go against 
Mr. Coyajee’s clients. But it appears 
to be necessary for a just and reasonable 
decision of the case that the issue should 
be raised even at this late stage. It 
is a case such as is provided for by R. 25, 
O 41. The lower Courts have omitted 
to frame an issue and to determine a 
question of fact which appear to us to 
be essential to the right decision of the 
suit upon the merits. 1 therefore agree 
that the issue proposed by my learned 
brother should bo sent down. 

V.B./h.K. remanded. 

A. I. R. 1931 Bombay 384 

Beaumont, C. J. and Murphy, J. 

Mahojnedalli £;ssrt/dto(/—Applicant, 

v. 

Dluinimsej/ Jiiitha k Co. Respon- 

- , 

0. C. J. Appeal No. 66 of 1930. Deci¬ 
ded on 8tli .lanuary 1931, against Award 
No. 167 of 1930. . 

Civil P. C. (1908). S. 151 —Application 
to set aside award refuted—High Court on 
appeal coii slay execution—Civil P. C. (1908), 

O. 41, R. 5. . . , , 

The High Court hi\3 inhoront jurisdictiou to 

grant a fltay of oxocutiou uudor au award 


where the application to set aside the award 
has been refused, and there is an appeal to 
High Court in the matter; and in exercising the 
inherent jurisdiction it should follow the an¬ 
alogy of 0. 41, R. 0 and see that the condi¬ 
tions laid down in that rule are complied 
with , tP334C-2] 

Jamshed Kanga —for Applicant. 

Bahadnrji — for Respondent. 

Beaumont, C. J. —This is an appli¬ 
cation for stay of execution. It appears 
tbat there were arbitration proceedings 
in which an award was made against 
the applicant, and they presented a 
petition to the Court to upset the award 
and that petition was refused. There 
is an appeal to this Court from the order 
of refusal. 

Mr, Bahadurji on behalf of the res¬ 
pondent takes the point that we have 
no jurisdiction under 0. 41, R. 5, Civil 
P. C., to grant a stay, because that rule 
only applies where there is a decree or 
order appealed from; and he says that 
the award, although it could be enforced 
as a decree under S. 15, Arbitration .\ot, 
1899, is not technically a decree. That 
contention is, I think, technically cor¬ 
rect, but in my view wo have inherent' 
jurisdiction to grant a stay of execution! 
under an award where the application 
to sot aside the award has been refused, 
and there is an appeal to this Court in] 
the matter. In exercising our inherent 
jurisdiction I think we should follow 
the analogy of 0. 41, R. 5, and see that 
the conditions laid down in that rule 
are complied with. Here the amount 
involved is substantial, viz. Rs. 15,000, 
and if. in fact, it is not due now, I think 
it necessarily follows that the applicant 
will suffer substantial loss by having 
such a large sum levied against them in 
execution. The applicant has, under an 
ex parte decree which he obtained from 
this Court, given security to the satis¬ 
faction of the Prothonotary, and there¬ 
fore 0. 41. R. 5 (3) (c) has been complied 
with. We think therefore that there 
should be a stay until the hearing of 
the appeal. The security of course 
should remain. Liberty to apply to ex¬ 
pedite after the lists are prepared. 

v.n./u.K. Order accordingly* 
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Madgavkar, J. 

Bhaichand Saganchand Gujai —Appli¬ 
cant. 

V. 

Krishnaji Vithal Malge —Opponent. 

Civil Revn. Appln. No. 246 of 1929, 
Decided on 5th December 1930, against 
order of Asst. Judge at Belgaum, in 
Miscellaneous Appeal No. 3 of 1929. 

Civil P. C. (1908), S. 151—In execution of 
suit against minor for Rs. 162 whole survey 
number sold—Minor represented by nazir— 
Application to set aside sale by minor on 
ground that Collector, in contravention of 
order of executing Court, to sell only such 
portion of property as was necessary, selling 
whole survey number and realizing Rs. 7,600 
— Court has no jurisdiction under S. 151 un¬ 
less there is proof of possibility of sale of 
portion only of property, 

A decree was passed against a minor for 
Rs. 162 and in execution certain survey number 
subject to a mortgage was sold in 1925. Plain¬ 
tiff was represented by the nazir in the case. 
In 1928 the minor applied for setting aside sale 
on the ground that while the executing Court 
had ordered the sale cf such portion of the pro¬ 
perty as would be sufficient to satisfy the decree, 
the Collector had put up to sale the whole 
survey number and realized Rs. 7,000. It was 
contended that in the case of a minor repre¬ 
sented by the nazir the Court as parens patriae 
has jurisdiction to set right any injustice aris¬ 
ing from the violation of its order or laxity of 
its officers, ^ 

Held: that unless it was shown that the 
auction purchaser had in any way colluded with 
the decree-holder or with the minor’s guardian, 
he IS entitled to be maintained in possession of 
the property. 

Held further, that the Court has no jurisdic¬ 
tion under S. 151 unless there was a clear proof 
of the possibility of the sale of a portion only 
of the property; AJ.R, 1924 Mad. 778, Di$t. 

. „ . [P 386 Cl] 

A, G. Desai—iot Applicant. 

B. D, Belvi —for Opponent. 

Judgment.— In Suit No. 20 of 1920, a 
decree was passed against the opponent, 
a minor, for Rs. 162, In execution of 
this decree Survey No. 361 was attached 
in Darkhast No. 423 of 1925, and was 
sold subject to ^ mortgage on 19th Sep¬ 
tember 1925, and was purchased by the 
petitioner, a third party. In June 1926, 
the opponent applied to set aside the 
sale. He failed to produce the 5 per 
cent, deposit and that application was 
rejected. In 1928, he gave the present 
application to set aside the sale, on the 
ground that while the executing Court 
had ordered the sale of such portion of 
the property as would be sufficient to 
satisfy the decree, the Collector had put 
up to sale the whole survey number and 
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realized Rs. 7,600. The trial Court held 
that the application was not maintain¬ 
able under O. 21, R. 89 or R. 90, and was 
not in time, but that as the sale had 
been not merely of a sufficient part of the 
property to satisfy the decree, but was of 
the whole property, the sale was in con¬ 
travention of the order of the Court and 
was void as a violation of the Court’s 
order and could therefore be set aside in 
the exercise of its inherent jurisdiction 
under S. 151, Civil P. C. It relied upon 
an unreported case in Akshia Pillai v. 
Govindarajulu Clietti, A.I.E. 1924 Mad. 
778 (1), which has no application to the 
present facts. The auction-purchaser 
applies in revision. 

It is argued for the petitioner that the 
trial Court had no jurisdiction to pass 
the order it did, and that the property 
attached was a single survey number the 
whole of which was mortgaged and no 
part could therefore be separately sold. 
It is contended for the opponent judg¬ 
ment-debtor that even in respect of such 
a mortgaged survey number the price 
realized by the Collector, viz, Rs. 7,600, 
was so greatly in excess of the decretal 
debt that it was incumbent upon the 
Collector to refer the matter back to the 
Court for orders if there was a difficulty 
in selling a portion of the property, so 
that, in such a case the Court might have 
attached other property; and that in the 
case of a minor represented by the nazir 
whose interests were not properly guar¬ 
ded, the Court as parens patriae has 
jurisdiction to set right any injustice 
arising from the violation of its own order 


or laxity of its officers. 

The initial difficulty in the case is that 
it does not appear from the present re¬ 
cord that it was possible to sell a portion 
of the property; and it is apparent that 
unless a sale of a portion was possible, 
it is difficult to say that the Collector’s 
action in selling the whole was a viola¬ 
tion of the orders of the Court. Nor can 
I understand, as is argued for the oppo¬ 
nent, if he had numerous relatives and 


well wishers, why the latter should have 
left the litigation to the nazir and should 
have taken no steps for so long a time 
after the decree to satisfy it or even after 
the sale to have it set aside by the neces 
sary deposit within the period under 

C., by SuXy n 

the decree On the other hand, unless it 
13 shown that .the present auction-pur- 
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■chaser had in any way colluded with the 
decree-holder or with the minor’s guar¬ 
dian, he is entitled to be maintained in 
possession of the property. I am of 
opinion that the trial Court had no juris- 
Idiction under S. 151, Civil P. C., unless 
there was a clear proof of the possibility 
of the sale of a portion only of the pro¬ 
perty. That not being proved, the pre¬ 
sent application ought to succeed. 

The rule is made absolute, the order 
of the lower Court is set aside, without 
prejudice to any relief by the opponent 
in a proper suit on grounds of collusion 
or fraud if he .can make them out. In 
the circumstances of the case there will 
be no order as to costs. 

P.N./r.K. Buie made absolute. 
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Bi: AUMONT, 0. J. AND MiRZA, J. 

Baianlal Khushalrai — Defendant— 
Appellant. 

V. 

Brijmohan Fralhadka —Plaintiff—Res¬ 
pondent. 

0. C. J. Appeal No. 40 of 1930, De- 
' cidod on 2nd March 1931, against deci¬ 
sion in Suit No. 3493 of 1924. 

(a) Conlract Act (1872), S. 39 — Anticipa¬ 
tory breach — Damages — Repudiation of 
conlract before due date — Measure of 
damages. 

Where a broker is instructed to purchase a 
certain quantity of inorchandiso as broker for 
the purchaser, the trausactiou being open till 
a particular date, and the puvebasor repudiates 
tlio transaction before that date, it is open to 
ibo l>rokcr oilhor to refuse to accept the repu¬ 
diation and wait till the duo date keeping the 
transaction open and sue for damages on the 
basis of the price of the morchandiso on duo 
date, or accept the repudiation, close the ac¬ 
count at the current rate on the date of repu¬ 
diation and recover damages on that ba^is : 
A. I. n. 1928 Horn. 487, W 385 0 1] 

(b) Civil P. C. (1908), S, 34 — Interest- 

Damages. 

In a pure case of damages the Court cannot 
give interest before judgment. [P 3S7 0 1] 

ill. J. Mehta and Jamshed Kanga — 
for Appellants. 

V. F. 'Iaraporeivala and M, P, — 
for Respondent;. 

Beaumont, C. J. —This is an appeal 
from the judgment of Kania, J., raising 
certain questions of commercial usage 
and commercial law which are discussed 
at length in the judgment of the learned 
Judge. It would really be enough to 
say that I entirely agree with his judg¬ 
ment except as to the point of interest 
with which I will deal presently. In 


deference to the strenuous argument of 
Mr. Mehta I will state very shortly my 
own reasons for thinking that the ap¬ 
peal must fail. 

The claim of the plaintiffs is based on 
their having been instructed as defen¬ 
dants’ brokers to purchase 450 tons of 
linseed for the vaida of September 1921. 

A 100 tons were subsequently sold. 

As to twenty-five there was an havala ; 
that reduces the amount to 325 tons. 
The learned Judge held that as to 
seventy-five tons the plaintiffs never did 
purchase them in the market as brokers, 
but allocated to the defendants’ contract 
seventy-five tons belonging to the plain¬ 
tiffs, and he held that the plaintiffs were 
not entitled, being employed as brokers, 
to convert themselves at will into prin¬ 
cipals. There is no appeal from that 
part of the order and that reduces the 
amount with which we have to deal to 
250 tons. The learned Judge has held 
as a fact that the plaintiffs did purchase 
in the market as brokers for defendants 
250 tons. Mr. Taraporewala contends 
that having acquired 250 tons as brokers 
then the relationship between the plain¬ 
tiffs and the defendants became that of 
sellers and buyers. Mr. Mehta contends 
that the relationship between them was 
that of principal and agent, and that if 
there had been a breach of the contract 
at the duo date the plaintiffs could only 
have recovered damages by showing that 
they had as brokers dealt with the 250 
tons in the market with third parties and 
that they had suffered losses on that| 
basis. To my mind it is not necessary 
to consider that question in this case 
because on 27th August 1921 the defen¬ 
dants repudiated the whole transaction', 
denying that they ever instructed tho^ 
plaintiffs to buy any linseed at all. On; 
that repudiation it was open to thej 
plaintiffs either to refuse to accept the^ 
repudiation and wait till the due datd 
keeping the transactions open, or they 
could Accept the repudiation. They did! 
in fact by their letter of 29th .August 
accept the repudiation, and I think they 
might then have waited until the due 
date in order to see what damage they 
had suffered by reason of the repudia¬ 
tion the amount of which damage would', 
depend on the price of linseed on the due; 
date. In fact in their letter of 29th' 
August 1921 they say that they accept 
the repudiation of the contract and they 
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have closed the outstanding transaction 
of 325 tons of linseed for September 
vaida according to the Bazar Dhara at 
Es. 16-12-3 per cwt,, being the closing 
rate of the 30bh instant. So that they say 
that they have closed the account as at 
the date of 30th August and the 
learned Judge has held them bound by 
that statement and has awarded them 
damages on that basis, and that I think 
■was right. 

^ Mr. Mehta has argued that the plain¬ 
tiffs were bound to show that as agents 
they had in fact sold against the plain¬ 
tiffs to third parties, but in ray view it 
is not open to him in one breath to repu¬ 
diate the whole contract and in the next 
breath to say that the plaintiffs must 
continue to show that they acted as 
agents under the contract. I think they 
were entitled to accept the repudiation 
and close the account at the current rate 
on the date of repudiation. This is the 
basis on which damages have been given. 

The learned Judge has further allowed 
interest on the amount decreed at 6 per 
cent, from 30th September 1921 until 
judgment. This being a pure case of 
damages I do not think we can give in¬ 
terest before judgment. To that extent 
the decree must be varied. As the ap¬ 
pellants have succeeded in part, the in¬ 
terest in this case being a substantial 
amount having regard to the delay in 
hearing of the suit, I think there ought 
to be no order as to costs of the appeal. 

Subject to this variation the appeal is 
dismissed. 

Mirza, J.— The plaintiffs’ case, as set 
out in para. 5 of the plaint, was that the 
plaintiffs had entered into transactions 
in suit as brokers for and on behalf of 
the defendants and that the defendants 
were liable to indemnify the plaintiffs in 

incurred by the plain¬ 
tiffs in those transactions. No usage of 
the linseed market was pleaded by the 
plaintiffs. Mr. Mehta, who was the 
learned counsel for the defendants in the 
trial Court, made an admission in the 
course of the hearing to the effect that on 
the transactions being effected the plain¬ 
tiffs would be responsible to the defen¬ 
dants as well as to third parties in res¬ 
pect of them. The learned Judge has 
relied on this admission in coming to the 
conclusion that the principle enunciated 
in the c ase of Jamnadas v. Chetandas (l) 

(1) A. I. 1928 Bom. 487=112 I. C.610. 
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could be properly applied to this case. 
That case had reference to an alleged 
usage of the linseed market whereby a 
broker was said to be bound to produce 
shroff’s contract during the pendency of 
the transaction. The finding of the Court 
was against there being any such usage 
in the linseed market. But the evidence 
as to usage was held in that case to 
establish that in the linseed market after 
a contract is effected by a broker the 
broker ceases to be a broker, and is 
entitled to deal with the broker on the 
other side as a principal. Incidentally he 
would be entitled to deal also with his 
own constituents on whose behalf he 
enters into the transaction as if he were 
a principal in the .transaction and not 
merely an agent. In my opinion, for 
the purpose of our decision in this case, 
it is not necessary to place the case as 
high as the learned Judge has done in 
his judgment. Even on the footing that 
the plaintiffs continued to be brokers 
and as such were agents of the defen¬ 
dants in the transactions relating to the 
September vaida after they were effec¬ 
ted, there is ample evidence to show 
that they allowed the transactions to 
remain outstanding until they were 
finally closed on the due date which was 
30th September 1921. Mr, Mehta has 
relied upon the plaintiffs’ account books 
to show that while these transactions 
were pending the plaintiffs entered into 
cross-transactions whereby they settled 
the transactions in suit between 13th 
and 15tb August 1921. The plaintiffs 
became defaulters in the cotton and the 
linseed markets on 16th August 1921. 

They closed their business about that 
time and entered into no fresh transac¬ 
tions after 15th August. While they 
were in difficulties it appears that the 
brokers who had entered into these 
transactions with the plaintiffs 'became 
nervous and pressed them for cross¬ 
transactions whereby the accounts bet¬ 
ween them would be more or less 
balanced. It does not appear from the 
entries in the account books that any 
transactions were closed about the 
middle o£ August. It appears that the 
transactions were left open and were 
closed only on 1st October, when bal 
anoes were struck. It is not open to 
the defendants, in my opinion, to rely 

upon any specific debit entry appearing 
m the account books as against a spe- 
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cific credit entry appearing in the same 
account as one balancing the other 
unless it can bo shown that the one 
entry was intended to be a settle¬ 
ment of the other. It has not been 
the defendants’ case that he was a party 
to any such settlement. The evidence 
on the plaintiffs’ behalf has been that 
about the middle of August the plaintiffs 
requested the defendants to agree to 
their transactions being placed with 
others by way of havalas. The defen¬ 
dants agreed to that course in res¬ 
pect only of twenty-five tons which 
havala transaction is evidenced by 
Ex. J-in the case. In respect of the re¬ 
maining tons which were then outstand¬ 
ing the defendants, according to the 
plaintiffs’ case, failed to come to any 
arrangement with the plaintiffs. The 
defendants by their attorneys’ letter 
dated 19th August 1921, questioned the 
plaintiffs’ right to give out to their con¬ 
stituents that some of the transactions 
for which the constituents were claim¬ 
ing to hold tlm plaintiffs liable were 
the defendants’ transactions. In the 
correspondence which ensued the plain¬ 
tiffs sot up their present case. 

The defendants by their attorneys’ 
letter dated 27th August 1921, finally 
repudiated their liability in respect of 
those transactions. The plaintiffs accep¬ 
ted the repudiation and claimed to be 
entitled to damages from the defendants 
on the footing of the prevailing rate of 
linseed on 30bh August 1921. It is clear 
from the correspondence that the plain¬ 
tiffs regarded the transactions as being 
still open at the date of the repudiation 
by the defendants. It appears from the 
evidence that notwithstanding their 
letter to the defendants that they were 
closing the transactions as of 30th 
August 1921, the plaintiffs did not close 
the transactions until 30th September 
1921, which was the settlement day. 
When they filed the suit they claimed 
damages from the defendants on the 
footing of the provailing rate on the 
sotblemont day. 

^Ir. Mehta has argued that notwith¬ 
standing the dofondants’ repudiation of 
the transactions the plaintiffs remained 
the defendants’ agents and are under a 
duty to account to the defendants in res¬ 
pect of these transactions. lie contends 
that the plaintiffs have failed to show 
that they closed those transaotions or 


had to pay any damage in respect of 
them to any third party. When the 
defendants repudiated the transaotions, 
it was open to the plaintiffs to adopt 
one of two courses, viz. (l) to ignore 
the repudiation and continue the trans¬ 
actions as defendants’ agents until due 
date, which was 30th September 1921, 
and then to claim damages on the footing 
of the rato'prevailing on due date; (2) to 
accept the repudiation and close the trans- 
actions against the defendants. The plain¬ 
tiffs adopted the latter course which, in 
my opinion, they were entitled to do. 

The learned Judge has held that 
having intimated to the defendants that 
they were adopting this course the defen¬ 
dants were under a duty to mitigate the 
damages by closing the transactions as 
of the date when they accepted the 
repudiation by the defendants. 

As regards the question of interest, 
the plaintiffs’ claim is for damages and 
the decree made is in respect of dama¬ 
ges. No interest can be allowed on 
damages. I agree with the order pro¬ 
posed by the learned Chief Justice. 

v.b./r.k. Decree varied, 
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Patkar and Broomfield, JJ. 

M, I, Kadri —Appellant. 

V. 

Klmbmiya Mahoinedmiya — Respon¬ 
dent. 

First Appeal No. 354 of 1928, Decided 
on 20th November 1930, against decision 
of First Class Sub-Judge, Ahmedabad, in 
Misc. Appln. No. 46 of 1927. 

(a) Civil P. C. (1908), S. 92—Rule giving 
liberty to apply for modification of scheme 
is not ultra vires—Application for modifica* 
lion can be made without consent of Advo¬ 
cate-General. 

A rulo in a scheme giving liborty to apply for 
a modification of the scheme is not ultra vires 
and that whore snob a rulo giving liberty to 
apply exists, it would bo permissible to make an 
application for the modification of the scbemo 
without the consent of the Advocate-General: 
.1. I. R. 1031 Bom. 301, FoU. [P 3S9 C 2] 

(b) Civil P. C. (1908), S. 92-;-Scbeme giv¬ 
ing liberty to modify—Application for modi¬ 
fication of scheme by person not party to it 
is permissible and applicant can bo brought 
on record under O. 1, R. 10—Consent of Ad¬ 
vocate-General not necessary—Civil P« C. 
(1908), O. 1, R. 10. 

'\Vhoro a scheme for mauagomeut gives liberty 
to apply for modification of the scheme the 
proper persons who can apply under the liberty 
reserved are tbo parties to the suit. It the pre¬ 
vious parties are dead or are colUidiug or are 
negligent in applying it would be permissible to 
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the Court to bring an applicant who is not 
party to the suit on record under O. 1, R. 10 and 
for such an application consent of the Advocate- 
General is not necessary: 40 Mad. 110; 97 P. R. 
191S; A. I. R. 1927 Rang. 180 and A. I. R. 1921 
P. G. 123, Foil; 37 All 29G, Dist. [P389 G 2] 

II, V, Divatia —for Appellant. 

K. N. Koyajee and B, J, Thalcoy —for 
Respondent. 

Patkar, J. —In this cass an applica¬ 
tion was made by the committee ap¬ 
pointed by Government to manage the 
Mussalman wakf properties in Ah- 
medabad city for the removal of the 
trustees of the mosque of Shah Kubh 
situated in the city. A scheme with re¬ 
gard to this religious institution was 
framed by the District Court in Suit 
No. 11 of 1898, but the applicants were 
not parties to the original suit. Rr. 1 
and 6 of the scheme were as follows: 

“ 1. The defendants and their heirs shall 
during their good conduct be the trustees and 
the manager of the Shah Khub mosque and of 
the property belonging to the said mosque in¬ 
cluding the shops described in the plaint. 

“ 6. These rules shall be subject to-such modi¬ 
fications or additions as this Court may from 
time to time see fit to make.” 

An application No. 254 of 1913, was 
made on 19th January 1916, to make 
certain additions of the rules, and the 
District Judge made certain additions 
but declined to remove the trustees. In 
First Appeal No. 139 of 1916 Batche¬ 
lor, J,, observed as follows: 

“ The learned District Judge refers to the 
trouble which this mosque has already caused 
him, and if further trouble of the same kind is 
continued later, it seems to me it will be for 
the District Judge to consider whether it will 
not be right to remove the mutawallis. from 
their appointment on a properly based applica¬ 
tion coming from persons prejudicially affected 
by laxity of management.** 

There were other applications to the 
District Court, applications Nos. 201 of 
1903. 96 of 1907 and 386 of 1908 to 
which it is unnecessary to refer except 
for the purpose of indicating the practice 
of this Court and subordinate Courts to 
entertain applications for modification 
or alteration of schemes from time to 
time. The learned First Class Subordi¬ 
nate Judge did not agree with the view 
in Abdul Bdhim Baig v. BuTTCLtfiiddiu 
(ix on the ground that it was in conflict 
with the Bombay view expressed in 
Damodarbhat v. Bhogilal (2), but follow- 
^ing the latter case held that the remedy 

(1) A. I. R. 1926 Mad. 559=95 I. 0. 720=49 
Mad. 580. 

(2) [1899] 24 Bom. 45=l’Bom. L. R. 609. 
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of the applicants was to make an appli¬ 
cation first for the modification and alte¬ 
ration of the scheme so as to include in 
it a provision for the removal of the 
trustees, if necessary. The learned Judge 
however though he disagreed with the 
view taken in Abdul Hakim Baigv, Bxir- 
ramiddin (1) held that it was not compe¬ 
tent to make the present application 
without the consent of the Collector or 
the Advocate-General, and he further 
held that as the present applicants were 
not parties to the suit they had no 
right to apply for a modification of the 
scheme. 

According to the decision in Chandra- 
prasad v. Jinahharthi (3), I think that 
the rule in the scheme giving liberty to 
apply for a modification of the scheme is 
not ultra vires, and that where such a 
rule giving liberty to apply exists, it 
would be permissible to make an appli¬ 
cation for the modification of the scheme 
without the consent of the Advocate- 
General. 

The difficulties in the way of the pre¬ 
sent applicants are first that the appli¬ 
cants were not parties to the original 
suit in which the scheme was settled, 
and, secondly, that there is no provision 
in the scheme authorizing the Court to 
remove the trustees, if necessary. The 
scheme settled by the District Court in 
a representative suit is binding on all 
persons interested in the religious endow¬ 
ment within the meaning of Expln. 6, 
S. 11, Civil P. C. Batchelor, J., in ap¬ 
peal No. 139 of 1916 expressed the opi¬ 
nion that it would be for the District 
Judge to consider whether it will not be 
right to remove the mutawallis from 
their appointment on a properly based 
application coming from persons preju¬ 
dicially affected by laxity of manage¬ 
ment. I think however, that the proper 
persons who can apply under the liberty; 
reserved in the scheme are the parties to 
the suit. If however the previous par¬ 
ties are dead, or are colluding with the 
defendants or negligent in applying, it 
would be permissible for the Court to 
bring the applicants on the record under 
0. 1, R. 10, and I think for such an appli¬ 
cation the consent of the Advocate-Gene¬ 
ral is not necessary. In Chhabile Bam 
V. Durga Frasad (4), it was held that 
where a person who as a party to such 

“(3)"a. I. R. 1931 Bom. 391. ^ 

(4) [1915] 37 All, 296=28 I. G. 681. 
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a suit under S. 92 dies, another person 
m aking an application to be brought on 
the record must obtain the consent o^ 
the Advocate-General. 

This .view *has not been* followed by 
the Madras High Court in Parameswaraii 
Munpee v. Naraijanan Namboodri (5), 
where it ‘was held that the Court has 


power under 0.1, K. 10, Cl. (2) to add 
otlier persons interested in the trust as 
parties, not because they are the legal 
representatives of the deceased plaintiff 
but because they had become parties to 
the representative suit by the very fact 
of its liaving been instituted on behalf 
of all persons interested in the trust, 
and that the consent of the Advocate- 
General to such an addition is not neces¬ 
sary. The Madras view has been follow¬ 
ed by the Lahore High Court in G^jn 
Das V. Lai Das (G), and by the Rangoon 
fligh Court in C. E. Doopltj v. iU. E. 
Moolla (7). To the same effect is the 
view taken by tlie Judicial Committee in 
Anand Ran v. liamdas Dadaravi (8). If 
the conclusion, which I have reached in 
the case of ChandraprasaJ v. Jina- 
hharlhi (3) referred to above, that a suit 
does not come to an end after the scheme 
is settled under S. 92, and that applica¬ 
tions can be made from time to time to 
modify or alter tbo scheme, is correct, it 
would follow that tbo proper remedy of 
the present applicants is to make an ap¬ 
plication to the lower Court to bring 
them on tho record unior 0.1, H. 10, 
on the ground that .they are really par¬ 
ties to the representative suit by the 
very fact of its having boon instituted 
on behalf of all persons interested in the 
trust, and I do not think that the 
consent of the Advocate General or 
tho Collector is necessary for sucli an 
application. It would bo permissible 
for tho applicants also to apply for an 
amendment of tho sobomo so as bo 
include a provision for the removal of 
tho trustees if necessary. Whether such 
amendment should 1)0 allowed or not is 


solely within tbo discretion of tbo Di 
trict Judge under tho scliomo. 

The next question is wlmthor an a] 
peal is competent. Having regard to tl 

Dakar,^ Tnnp 

('») 1)7 n. IDIS. 

(7) A 1. K 1017 Uuig. ISO—103 I. 0. IGl- 
H mg. -iGS. 

(3) A. 1. li. ion P. 0. I 0 737^ 

I. A. = O.U. 103 (L'.O.). 


Committee (9), the order passed by the 
learned Subordinate Judge is not an 
order in execution under S. 47, Civil P.C. 
In Lamhodar v. Dharonidhar (10) it was 
held that no appeal lies to the High 
Court from an order passed by the Dis¬ 
trict Judge as a persona'designata under 
a scheme for management of a charitable 
institution. It was however observed at 
p. 67, that the case where tho District 
Judge has declined to exercise the func¬ 
tions imposed upon him by the scheme 
or in the exorcise of those functions en¬ 
tirely failed to exercise any discretion in 
the matter, stood on a different footing. 

I am not prepai'ed to say in the present 
case that the lowmr Court failed to exer¬ 
cise jurisdiction vested in it bv law. 

% 

I would therefore dismiss the present 
appeal with costs and would decline to 
interfere in revision with the order of 
the lower Court, without prejudice how¬ 
ever to the right of the present appli¬ 
cants to apply to the lower Court under 
0. 1, R. 10, Cl. (2), to bring them on the 
record and to make an application for 
amendment or alteration of tho scheme so 
as to include in it a provision for the re¬ 
moval of the trustees, if necessary, and 
for any other relief. 

Broomfield, J. —On tho main ques¬ 
tion as to the competency of the Court 
to modify a scheme on application and 
to remove trustees, if tho scheme as 
originally framed or as modified gives 
this power, we have taken tho view 
favourable to tho appellants in our 
judgments in Chandraprasad v. Jina- 
bharthi (3), where wo have held that wa 
are not prepared to follow Abdul Hakim 
Baiij V. Burraviiddiji (l) and Veerara* 
ghavachariar v. Advosate-Generah ^ad^ 

ras (ll). In this respect wo are in 
agreement with the Dirst Class Subordi¬ 
nate Judge. 

The special diftiouUies in this case are; 
(l) that tho scliome does not provide (or 
tho removal ot trustees and (2) that the 
applicants are not parties to the smt. As 
to the first point, I am of opinion that 
tho Court might have pormittod tho ap¬ 
plication to bo amended so as to pray 
for such a modification of tho sohome 
providing for the removal of tvustoos 
when necessary and also tho re noval o( 

(0) A. L R. 1G25 l\ 0. 155-87 K C. 313. 

(10) A. 1. K. l‘V2G Rom. 1GT=93 I. 0. 195. 

Ul) A. 1. R. 1917 Mad. 1073=10G I. 0 . 635^1 
Mad, 31 (R.U.). 
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the present trustees. It would seem 
that the two matters must be consider¬ 
ed together, as the Court would not 
be likely to consider it necessary to 
modify the scheme in that way unless 
satisfied that the present trustees are 
unsatisfactory. But this must be treat¬ 
ed as an application in revision. We can¬ 
not say that the First Class Subordinate 
Judge has been guilty of any irregularity 
in the exercise of his jurisdiction seeing 
that on this point he has merely follow¬ 
ed the decision of this Court in Damo- 
darbhat v, Bhogilal (2), 

As to the second point the First Class 
Subordinate Judge has clearly fallen into 
some confusion of thought. In para. 13 
of his judgment he has stated that the 
decision *of the Madras High Court in 
Abdul Halcivi Baig v. Burramiddin (1) 
cannot be followed because it is in con¬ 
flict with Domodarhhat v. Bhogilal (2). 
In para. 11 however, he relies on the 
same Madras case and holds on the 
strength of it that the proper course 
would be to apply to the Advocate-Gene¬ 
ral for permission to obtain a specific re¬ 
lief and that after the Advocate-General 
gives permission an application may be 
made. S. 92 however does not apply to 
applications at all. So when once it is 
held that an application under a scheme 
is maintainable, S. 92 cannot make the 
consent of the Advocate-General or Col¬ 
lector a condition precedent. If a 
scheme may be modified from time to 
time on application to the Court, so that 
the Court in efiecb assumes the adminis¬ 
tration of the trust, it appears to me to 
be necessary to hold as a corollary that 
any person interested in the trust may 
apply to the Court, and not only the 
original parties, who in course ot time 
will all disappear. A scheme may pro¬ 
vide for applications being made by per¬ 
sons interested (not necessarily parties 
to the suit) as. was done in Brayag Doss 
Ji Varu, MaJiant v. Tirumala SriTauga~ 
Gharlavaru (12). The scheme which has 
been framed in the present case imposes 
no limitation as to the parson who can 
make the application, nor indeed does it 
even require that an application should 
be made at all. The provision in the 
scheme is: 

“ These rules shall be subjecb to such modi¬ 
fications or additious as this Court may from 
time to time see fit to make,” 

(12) [1935] 23 Mad. 319=15 M. L. J. 133. 


My learned brother holds that it is 
necessary that the persons applying 
should be formally made parties to the 
suit. That implies that the suit is to be 
regarded as perpetually pending, a view 
which in my opinion is open to doubt for 
the reasons I have given in my judgment 
in Chandraprasad v. Janabharthi (3). 
With great^raspect I doubt Ttbe legal ne¬ 
cessity of this procedure which I think 
moi'eover might easily lead to complica¬ 
tions in the administration of a scheme. 
However as long as there remains any 
doubt as to the legal position it is clearly 
desirable that persons making applica¬ 
tions should be formally brought upon 
the record ex majore cautela. Subjecb to 
the above remarks therefore I agree 
with the order proposed by my learned 
brother, 

V.B./r.K, Appeal dismissed, 
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Patkar and Broojifield, JJ. 

Chandraprasad Bamprasad — Appel¬ 
lant. 

V. 

Jinahharthi Naraynabharthi — Res¬ 
pondent. 

First Appeal No. 92 of 1929, Decided 
on 20th November 1930, against decision 
of Dist. Judge, Surat, in Darkhasb No. 1 
of 1927. 

(a) Civil P. C. (1908), S. 92 Court can 

frame scheme containing within itself ma¬ 
chinery for carrying it into effect— Liberty 
given to apply for amending and modifying 
it as occasion would demand—Scheme is not 

ultra vires of S. 92. , , 

A Court can frame a scheme for the adminis¬ 
tration of a charitable trust containing within 
itself a clause giving liberty to any person in¬ 
terested in Iho trust to apply-for modification 
or alteration of the scheme. Such a scheme is 
not ultra vires of S. 92. Where a scheme is onco 
settled it precludes a suit to establish a privato 
right to manage the property which if estab¬ 
lished would interfere with the scheme settled 
by the Court and the proper remedy in such 
cases would be by an application under the 
leave to apply reserved under the scheme. Even 
though a suit under S, 9*2 is'decided and is at an 
end for all practical purposes liberty to apply 
for modification or alteration of the scheme oan 
be given in order to avoid multiplicity of suits. 
For such purpose consent of 'the Advocate- 
General is not necessary. It is necessary only 
when the scheme has to bo drawn for the first 
time : A, I. R, 1927 Mad. 1073 {F, B.) ; A, I. 
B. 1926 Mad. 559 ; .4.1. B. 1929 Rang. 20, not 
Foil. ; 24 Bom. 45 ; 17 I. C. 441 (P. C.), Bel. 
on, ; 28 Mad. 319 ; A. 1. R. 1925 P. C. 155 ; 
A. I, R. 1924 Gal. 330 ; 17 I. C, 969 : ^1. I. Bi 
1923 Pat. 420 ; A. I. R. 1926 Bom. 179 ; A, I ^ 
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n. 1921 Bom. 297 ; 36 Mad. 364 and A. I. R. 
1928 P. C. 16, Rff. [P 394 0 2 ; P 39o G 1] 
(b) Civil P. C. (1908), Ss. 92 and 97 — 
Scheme containing arrangement for applica* 
tion for modifying scheme — Order on such 
application cannot be said to be under S. 47 
and no appeal lies therefrom. 

Whore a scheme is framed for the administra¬ 
tion of a cliaritible trust, containing provisions 
for making an application for modifying or al¬ 
tering the said scheme b/ any interested person 
an order passed on such an application is not an 
order passed in course of execution proceedings 
or under S. 47 and hence no appeal lies against 
it : A. I, R. 1925 P. C. 155, ReL on. 

[P 396 C 1] 

I'hakor and M. J. Tliakor — for 
Appellant, 

Dave and N. N. Majumdar —for Kes- 
pondent. 


Patkar, J. In this case a scheme 
was framed by the District Court on 
19th April 1921 in connexion with the 
temple of Siddhanath Mahadev, An ap¬ 
plication was made by one of the plain- 
tiffs under Cl. (b) of the scheme of 
management that two persons should be 
removed from the membership of the 
temple committee, and that the scheme 
of management may be so modified as to 
take away from the Bawa the right of 
nominating a person of his choice in the 
temple committee and give the District 
Judge a right to so nominate, and that 
an honorary secretary be appointed to 
assist the present ex-officio secretary of 
the temple committee. 

Clauses 4, 5 and 28 of the scheme of 
administration are as follows : 

•4. A committco onco properly constituted 
shall ordinarily exist for five years only. On 
the aforesaid period being over a now committee 
shall bo appointed by the District Court, but 
the old committee shall bo entitled to continue 
the administration till the appointment of the 
now committee.” 

5. I'he District Court shall have powers to 
dismiss a member at any time on stron^ 
grounds.” * ® 

28, Jho Surat District Court shall upon an 
application of the party interested or on its own 
initiative and after giving a public notice, make 

alterations or amondineuts in the rules of this 

scheme or add a now rule thereto.” 

Under R. 5 the District Court has the 

power to dismiss a member on strong 
grounds. 


The learned District Judge, following 
the decision of the Full Bench of the 
Madras High Court in the case of Veera- 

V. Advocate-General, 
Madras (l), and the decision in the case 


(1) 1027 i^lad. 1073=106 

Mad. 31 (F.B.). 


I.O. .665=51 


of Abdul Hakim Baig v. Burramiddin (2), 
dismissed the application on the ground 
that the proper remedy was by a suit 
under S. 92, Civil P. C., and not by an 
application under the liberty to apply 
under Cl. 28 of the scheme. 

The reasoning underlying the Madras 
decisions is, first, that when a scheme is 
settled the suit comes to an end, and 
that the suit cannot bo said to be pend¬ 
ing for all time from the mere fact that 
the scheme framed contains a provision 
for an application being made for alter¬ 
ing the scheme, and secondly that when 
S, 92, Civil P. C., directs that for the 
settlement of a scheme and for any other 
relief the sanction of the Advocate- 
General should be obtained it would be 
ultra vires for any Court to obtain juris¬ 
diction by inserting a clause in the scheme 
whereby a person interested in the 
scheme or others are enabled to apply to 
the Court for an alteration of the scheme. 

A distinction however is made where 
liberty to apply is reserved to ask for 
directions as to carrying out the scheme 
and where permission is given to the 
Court for alteration or modification of 
the scheme. In the former case if the 
assistance can be given without contra¬ 
vening the provisions of S. 92, there is no 
objection to such a rule being framed, 
but in the latter case the liberty for an 
application for an alteration or modifica¬ 
tion of the scheme offends against S. 92 
of the Code and is ultra vires. 

In Damodarhliat v. Bhogilal (3), where 
after the settlement of a scheme of man¬ 
agement of a certain temple, an applica¬ 
tion was made for the removal of the 
trustees and was dismissed on the ground 
that the trustees could not be removed 
in execution proceedings, it was held that 
the proper procedure was to amend the 
scheme of management so as to include a 
provision for the removal of the trustees, 
if necessary, and not to file a separate 
suit. Candy, J, observed as follows (p. 
49) : 

*'\Vo doubt whether the proper course, in order 
to remove the trustees, if necessary, is for the 
plaintiffs to bring a fresh suit under S. 639 (cor¬ 
responding to S. 02 of the present Civil P. 0.): 
the more convenient and obvious procedure is 
for the schemo to be amended so as to include 
in it a provision (or the removal of the trus¬ 
tees, if nocess.\ry.” 

(2) A.I.R. 1926 Mad. 559=95 I. 0. :720=49 

'• Mad. 580. 

(3) [1899] 24 Bom. 45=1 Bom. L.R, 509. 
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The practice of this Court has always 
•been to embody in the scheme a rule 
(giving liberty to any person interested in 
the trust to apply for modification or 
alteration of the scheme. The Privy 
^Council have approved of such rules in 
schemes giving liberty to apply for carry¬ 
ing out the directions of the scheme and 
for alteration and modification of the 
scheme. In Prayag Doss Ji Varu, Ma- 
liant V. Tirnmala Srirangacharlavaru (4) 
it was held that the Courts in sanction¬ 
ing a scheme may provide for the ap¬ 
pointment of additional or new trustees 
even though such appointment was not 
in conformity with the original constitu¬ 


tion of the trust in the same manner as 
the Court of Chancery in England has 
exercised such powers, and that a scheme 
framed by the Court may be liable to 
variation for good cause shown. The 
same case went on appeal to the Privy 
Council and their Lordships of the Judi¬ 
cial Committee settled ^the scheme with 
liberty to the Mahant or any person in¬ 
terested to apply to the District Court 
with reference to the carrying out of the 
directions of the scheme and to the High 
Court for any modification in it which 
might appear to be necessary or conveni¬ 
ent : see Prayag Doss Ji Varu v. Tiru- 
mala Srirangaoharla Varu (5). Cl. 11 
of the scheme indicates that their Lord- 
ships of the Privy Council approved of a 
direction to apply to ‘the Court by the 
petition for modification of the scheme. 
Though the question of the validity of 
the clauses was not raised before their 
Lordships, the fact that the Privy Cdhn- 
cil approved of those rules indicates that 
such rules are not palpably ultra vires. 
Another instance in which the Judicial 
Committee have accepted a scheme con¬ 
taining similar clauses is to be found in 
the Dakore temple case of Sevah Kirpa- 
Shankar v. Gopalrao (6). CL 20 of the 
scheme is as follows ; 

scheme may be altered, 

modified, or added to, by an application to His 
Majesty s High Court of Judicature at Bom- 


It appears that several persons made 
an application to the District Court under 
CL 12 (7) of the scheme and appealed 
from the order of the District Court to 
the H igh Court treating the orders of the 

[1905] 28 Mad. 319=16 M.L.J. 133. 

(5) [1|0J] 30 Mad. 138=9 Bom. L. R, 588 

(6) [19i2yi7I.O. 441(P.C.). 


District Court as passed in execution 
proceedings under S. 47, Civil P. C., and 
also made an application to the High 
Court under CL 20 of the scheme referred 
to above. No question was raised before 
the High Court as to the maintainability 
of the appeal, as not only appeals were 
filed against the orders of the District 
Court but also applications in revision 
were made, and there was a separate ap¬ 
plication under CL 20 of the scheme. The 
High Court of Bombay passed orders on 
those appeals and applications and the 
matter went to the Privy Council in 
Jeranchod v. Dakore Temple Committee 
(7), where a point was taken before the 
Privy Council that no appeal lay to the 
Privy Council from the order of the 
High Court as it was a Court of ultimate 
jurisdiction in the framing of the rules 
and orders. The Privy Council however 
came to the conclusion that the orders of 
the District Court were not orders fall¬ 
ing under S. 47, Civil P. C., and there¬ 
fore no appeal lay to the High Court, 
but their Lordships observed as follows 
(p. 876 of 27 Bom. L, E.) : 

Tho High Court at Bombay had power con’ 
ferred upon it by Gl. 20 of the scheme confirmed 
by His Majesty’s order in Council upon an appli* 
cation made to it with that object to alter, 
modify or add to the rules sanctioned by the 
District Judge, but it had no other power, and 
that power it did not escrcise j it may however 
still be exercised upon application properly 
made to it.” 


It would therefore appear that not 
only CL 20 giving liberty to apply for 
modification of the scheme was not con¬ 
sidered by the Privy Council as ultra 
vires, but the Privy Council directed that 
on a proper application the High Court 
might exercise the powers under Cl. 201 
of the scheme. 

In Manadananda Jha v. Tarakananda 
Jha (8J the Calcutta High Court in fram¬ 
ing a scheme gave liberty to any person 
interested to apply to the District Court 
with reference to the carrying out of the 
directions of the scheme, and to the High 
Court for any necessary modification of 
the scheme. Mookerjee, J. followed the 
principle adopted in the previous deci¬ 
sion of the same Court in Umeshananda 
Dutta Jha v. Sir Eavaneshwar Prasad 
Singh (9) and observed as follows (p. 283 
of 37 C. L. J,) : 

“The authority of the Court to amend the 


(7) A.l.R. 1925 P.C. 155=87 I.C. 313 (P 0 ) 

(8) A.l.R, 1924 Cal. 330=76 I.O 220 ’ * 

(9) [1912] 17 I.O. 969, 
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flchcmc from time to time has not been and 
cannot possibly be questioned. As was pointed 
out by Subrahmania Ayyar, J., in the ease of 
Prayag Doss Ji Varu, Mahant v. Tiruinala 
Sriranga- harlavarxt, (4), which was subsequently 
afiirmed by the Judicial Committeo in Prayag 
Doss Ji Varu v. Tirumala Srirangacharla 
Vara (4), there is ample authority for the pro- 
I osition that a Court which has sanctioned a 
scheme for the administration of a charitable 
trust is competent from time to time to vary 
the scheme as exigencies of the case may re¬ 
quire. Reference need only be made to tlie de¬ 
cisions in Thr Altorncy-Oeneral v. IJovill (10), 
A(f. Cfen. V. JUshop of Worcester (11), 7^1 ay or of 
Lyons v. Adrr'cafe-Gcneral of Bengal (12) and 
Re Browne's Hospital, Stamford (13).” 

The view taken by the Calcutta High 
Court was followed by the Patna High 
Court in Md. Walirh v. Hussain, 

A I. B. 1023 Pat 420. The view of the 
Madras High Court was followol by the 
Rangoon Iligli Court in U Po Maung v. 
U Tun Pe (14). There is thus a conflict 
between the views of the Madras and 
Rangoon High Courts on the one hand 
and the Calcutta and Patna High Courts 
on the other. The consistent practice of 
the Bombay High Court has been in ac¬ 
cordance with the decision in Daviodar- 
hhat V. BJioyilal (3). After the decision 
of the Privy Council in Jerauchod v. D<x- 
korc Temple Committee (1), the Gors ap¬ 
plied to tlie High Court under Cl. 20 of the 
scheme for elimination of certain rules 
and ether modifications in the scheme in 
the case of Shankarlal v. Dakore Temple 
Com7nittee (15) wliere it was hold that 
the rules framed under the powers given 
by a scheme of management which be¬ 
came part of tlie scheme, are liable to he 
altered or superseded by the Court which 
has the power to alter or modify the 
scheme itself. 

As regards the reasoning underlying 
the decision of the Full Bench of the 
I^Iadras High Court in Veeraraghava- 
chariar v. Advocate^General, Madras (l), 
so far as it proceeds on the ground that 
when a scheme is settled, the suit under 
S. 02 comes to an end, anl that the suit 
cannot bo pending for all time from the 
more fact that the scliemo framed con¬ 
tains a provision that an a|iplication can 
ho made for altering the sohomo, it ap- 


(10) [1840] 1 Ph. 702. 

(U) [1851] 9 Haro 328. 

(L2) [1S7G1 1 O.U. 308.-3 I.A. 32-3 -Sar, • 
(l‘.C.). 

(13) [18SU] GO h.T. 2S8. 

(11) A.l.H. PJ29 Hang. 20 - 11.4 I. 0. 293 
Rang. 591. 

(15) A.l.R, 1020 r,oin. 179==94 l.O. 47. 


pears that in administration decrees and 
maintenance decrees liberty to apply has 
always been reserved. In the case of 
Gopikabai v. Dattatraya (16j. Parsons, 

J. observed (p. 390) ; 

. . .in decree? where maintenance is awarded, 
Courts should insert words which would enable 
them on application to set aside or modify their 
orders as circumstances might require, and in 
such cases the remedy would ho the more ap¬ 
propriate one by application under the leave re¬ 
served.” 

^A^hera a scheme is once settled it 
precludes a suit to establish a private 
right to manage the property which if 
established would interfere with the 
scheme settled by the Court, and the pro¬ 
per remedy in such cases would be by an 
application under the leave to apply 
reserved under the scheme. In Sakha- 
rajn Daiji v. Garni Baghu'{ll) it was 
held that a suit by a hereditary pujari 
of a temple to recover from the Guravs 
offerings placed by devotees before the 
idol fell within the purview of S. 92. 
Civil P. C., and following the decision 
in Bamados v. Jlanujuanlha Bao (18) it 
was further held that a scheme once set¬ 
tled by the Court cannot bo altered ex¬ 
cept by the Court, and that where 
liberty to apply is not expressly reserved 
under the scheme, such reservation can 
always be implied and the only remedy 
to the parties was to have a direction 
from the Court as to the offerings before 
the deity. At p. 693 (of 45 Bom,), Shah, 
J.. observed ; 

'* It has boon accepted before us at the Bar 
that it is open to anyone interested in this 
fund to apply to the District Court which 
fratnod the sohomo to supplement or modify 
the same. U is not suggostod that a separate 
suit under S. 92 is necessary. Though no 
liberty to apply is reserved under the scheme, 
such a reservation can bo always implied. An 
application to the District Court seems to bo 
the obvious, and, as I hold, the only remedy 
open to the parties under the circumstances to 
have a direction from that Court as to the 
offerings laid before the deity.” 

Unless liberty is roservod, a second 
suit may probably be barred by the 
principle of res judicata under S. 11, 
Expls, 4 and 6. The Full Bench of the 
Madras High Court in Veeraraghava- 
t'hariar v. Advoeate-Gencrcilt Madras (l) 
made a distinction bobwoon a liberty to 
apply reserved by the Court in vospoot 
of a relief which would come within 

(16) [1900] 21 Bom. 386-2 Bom. Tj.R. 191, 

(17) A. 1. R. 1921 Bom. 297 =>0 I, 0.921^45 
Bom. 683. 

(IS) [1911] 36 Mad. 364-12 I. C. 449. 
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S. 92, Civil P. 0., and a reservation to 
apply in respect ot a relief which does 
not oSend S. 92, Civil P. C., or any other 
provision of the law. In the latter case 
liberty to apply would be intra vires. 
This view appears to me to conflict with 
the reasoning that as soon as a scheme 
is framed, the suit is at an end and the 
suit should not be deemed to be pending 
for ever, I think therefore that even 
though a suit under S. 92 is decided and 
is at an end for all practical purposes, 
liberty to apply for modification or alte¬ 
ration of the scheme can be given in 
order to avoid multiplicity of suits. The 
suit under S, 92, Civil P. 0., is a repre¬ 
sentative suit brought on behalf of the 
public for the administration of public 
trusts of a religious or charitable nature: 
see Abdul Rahim v. Mahomed Barkat 
All (19). I think it is both desirable and 
necessary that such liberty should be 
given in the framing of the scheme for 
subsequent alterations according to 
change of circumstances. 

With regard to the second point that 
so far as the relief mentioned in .S. 92, 
Civil P. 0., is concerned, the remedy is 
not by way of an application, but by a 
^it with the consent of the Advocate- 
Ceneral, it appears to me that the con¬ 
sent of the Advocate.General is required 
under S. 92 for the settling of a schema 
where no scheme existed before, and not 
for the modification or alteration pf the 
scheme. Though the provision for the 
consent of the Advocate-General is salu¬ 
tary in so far as it would tend to pre¬ 
vent vexatious suits, I think that when 
once the Court has seizin of a case relat¬ 
ing to charitable and religious trust in¬ 
volving the framing of a scheme, the 
more appropriate and speedy remedy 

application 

I'ather than the cumbrous procedure of a 
suit, m case a modification is required of 
the scheme owing to change of cireum- 
stances. In the mufassil instead of the 
Advocate-General bringing a suit or 

giving consent to a suit by the relators 

the powers of the Advoeate-General can 
be exercised by the Golleetor or such 
other officer as the Local Government 

I. A. 96=55 Oal. 519 (P. 0.).' ^ ~ ® 


knowledge or can exercise the powers in 
the same efficient manner as the Advo¬ 
cate-General in the Presidency towns, 
S. 35-A, Civil P. C., is a sufficient safe¬ 
guard against frivolous or vexatious 
applications. The Court which has al¬ 
ready framed a scheme is in as good a 
position if not better than the Advocate- 
General to consider the desirability of 
an amendmeut of the scheme, if neces¬ 
sary. In my opinion the consent of the 

A ^ . 


Advocate-General is only required when 
a scheme has to be drawn for the first 
time and not when it is necessary to 
have an amendment or alteration or 
modification of the scheme. 

I am not therefore satisfied that the 
rule giving liberty to apply to the Court 
for alteration or modification of the 
scheme is ultra vires. As observed in 
Att, Gen, v. Bfs/mp of Worcester (ll), 
(pp. 356 and 361) : 

This Court is in the constciut habit of 
altering schemes which have been settled under 
its decrees, as the alterations of times and cir* 
cumstances have required ; and it has fre¬ 
quently done so upon petition in the causes in 
which the decrees have been made ; and I do 
not think that the power of the Court to make^ 

such alterations can depend upon the character 

in which the decree has been made by the Lord 
Chancellor.” 

" --it is obvious, I think that the Court 

must proceed upon such applications with the 

utmost possiMe caution ; that what has been 

done by the Court must not be .disturbed, ex¬ 
cept upon the most substantial grounds, and 
upon the clearest evidence, nob only that the 
scheme does not operate bencacially, but that 
it can by alteration be made to do so consis¬ 
tently with the object of the foundation.” 

In Halsbury’s Laws of England, Vol. 

4, para 328, p. 188, ifc is observed as 
loilows : 

“A scheme settled by the Court for the ad- 

f ^ charity can be altered by the 
Court If the lapse of time and change of cir¬ 
cumstances render it for the interest of the 
chanty that the alteration should bo made. 
Bub schemes so settled are not altered excent 
upon substantial grounds and upon clear ev^i- 
nce not only that the existing scheme does 
not operate .beneQcially, bub that it can be 

rhMouud^Uon 


Though the consent of the Advocate- 
General may probably be necessary in 
England for an application for an kltera 
tion or modification of the'seheme as laid 
down in para. 329, Halsburv'o r , . 

slrnei, r,q„ip„ i|„ 
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cate General to a suit praying for set¬ 
tling a scheme and not for modification 
or alteration of the scheme after it is 
once settled. 

I therefore regret my inability to 
agree with the conclusion arrived at by 
the Full Bench of the Madras High 
Court, and would prefer to follow the 
practice of this Court which has pre- 
jvailod for a long time and has been ap- 
iprovod by the Privy Council, until the 
ipoint is settled by the legislature or by 
a higher tribunal. 

I think therefore that the rules in the 
scheme giving liberty ,to apply are nob 
ultra vires. One of the rules gives the 
District Court power to remove the 
trustees for strong reasons. The prayers 
therefore made in the application are 
.covered by the rules in the scheme. 

The next question is whether the order 
I passed by the lower Court is an order 
,passed in execution proceedings or an 
application in the suit. According to 
the decision of the Privy Council in 
Jeranchod v. DaJcore Temple Comvuttcc 
i(7), the order cannot fall as an order in 
execution proceedings under S. 47, Civil 
P. C., and an appeal would not be com¬ 
petent. I think that the order in such a 
case would bo an order on an application 
in the suit under the liberty to apply re¬ 
served in the scheme. It is doubtful 
whether such an order passed is a decree 
against which an appeal would lie. The 
point whether such an order can be con¬ 
sidered as passed in an application in the 
suit, or an application under the scheme 
relates to a matter of form rather than 
of substance. I would however treat 
the order passed by the lower Court as 
subject to revision by this Court under 
B. 115, Civil P, C. The learned District 
Judgo had jurisdiction to entertain the 
application and failed to exercise the 
jurisdiction vested in him by law. 

I would therefore allow this appeal to 
bo turned into a revision application, 
and following the decision on this point 
in Ahdid Ilakiin Baiq v. Burramiddin- 
(2). reverse the order of the learned Dis¬ 
trict Judgo and direct him to decide the 
application on the merits. Costs in ihoso 
proceedings will be costs in the applica¬ 
tion to the lower Court. 

Broomfield, J. —The facts have been 
fully stated in the judgment of my 
learned brother. In Ahdid Ilakiiyi Baig 
V. Burramiddiyi (2) and Vccrdvdghava- 


chariar v. Advocate-General, Madras (3), 
on the strength of which the District 
Judge has held the present application to 
be incompetent, it has been laid down 
that any clause in a scheme which al¬ 
lows reliefs of the nature referred to in 
S. 92 to be granted by the Court on 
application under the scheme (without a 
fresh suit) is ultra vires and void. It is 
contended that reliefs (c) and (d) in 
para 12 of the application are nob reliefs 
of the nature referred to in S. 92, but it 
is admitted that relief (a), that is, the 
prayer for the removal of the present 
trustees, is a relief of that nature, and 
the main question in the appeal is whe¬ 
ther the decisions of the Madras High 
Court should or should not bo followed. 
Isay in the appeal, but it was practi¬ 
cally admitted at the outset that no ap¬ 
peal lies in view of the decision in 
Jeranchod v. DaJcore Temple Committee 
(7) : (see also the decision of this Court 
in Lambodar v. Dharnidhar) (20). A 
question of jurisdiction is involved how¬ 
ever and if the District Judge was w'rong 
in holding that he had no jurisdiction to 
entertain the application it is open to us 
to interfere in revision. 

The following cases were cited in sup¬ 
port of the view that this Court should 
not follow the above-mentioned decisions 
of the Madras High Court. Serak Kirpa- 
shanlcar v. Qopalrao (6) and Jeranchod 
V. DaJcore Temple Committee (7), are two 
cases relating to a scheme for the 
Dakore temple where the Bombay High 
Court sanctioned a scheme on appeal 
from the District Court and the !^ivy 
Council confirmed it with some modifi¬ 
cations which were assented to by coun¬ 
sel. Cl. 7 of that scheme provided for 
the removal of members of the committee 
by the District Judge for good cause 
shown and for the filling up of vacancies. 
Cl. 20 allowed alterations and modifica¬ 
tions and additions to be made on appli¬ 
cation to the High Court, Damodar* 
hhat v. Bhogilal (21) and Damodarbhat 
V. Bhogilal (3), related to a scheme for the 
Katosiivar temple. There a scheme was 
framed by the High Court: 

“subjoct to such modifioatious aa may be 
mado horoaftor by llio High Court on tho applb 
cation of tho parties interested in tho said 
tomplo.” 

There was also a provision that tho 
*'def0ndant3 and their heirs shall d uring 

"(ioF -Ci. Jm, 167=93 170. 195. 

(21) [1S96] 22 Bom. 493. 
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their good conduct be trustees and mana- 
gers.” There was no clause providing 
for the removal of the trustees. It was 
held in Damodarhhat v. Bhogilal (3) that 
in order to obtain the removal of the 
trustees the procedure would be to amend 
the scheme of management so as to in¬ 
clude a provision for the removal of the 
trustees if necessary and not to file a 
separate suit. That was stated to be 
the “more convenient and obvious pro¬ 
cedure.’’ Then in Prayag Doss Ji Varu 
Mahant v. Tiruviala Srirangacliarlavaru 
(I) the High Court gave the following 
directions for the amendment of a scheme 
framed by the District Court (p. 327): 

“Power should be reserved for application by 
the trustees or by persons interested being made 
to the District Court with reference to the 
carrying on of the directions of the scheme." 

Damodarhhat v. Bhogilal was followed. 
It was also provided that: 

“power should be reserved for application 
being made to the High Court by the trustees or 
by persons interested for any modification of 
the scheme that may be found necessary." 

In Prayag Doss Ji Varu v. Tirumala 
Srirangacharla Varu (5) the Privy Coun¬ 
cil confirmed the scheme with certain 
modifications, leaving the clauses above 
referred to to stand with the addition of 
the words “or convenient” after “may 
be found necessary” in the last clause. 
It has been urged on behalf of the ap¬ 
pellants that it may fairly be assumed 
from these cases that the Privy Council 
did not consider provisions of this kind 
in a scheme to be ultra vires and also 
Damodarhhat v. Bhogilal (3) is a direct 
[authority for the view that a provision 
in the scheme and not a separate suit is 
the proper method of removing unsatis¬ 
factory trustees. 

In Kadri 'v. Khuhmiya (22) we have 
had to deal with a similar application 
for the removal of trustees under a clause 
in a scheme giving liberty to apply. 
There are special difficulties in that case 
arising from the fact that the scheme 
did not contain any express provision for 
the removal of trustees and the fact that 
the application is not made by any of 
the original parties but by other persons 
claiming to be interested. But the prin¬ 
cipal question in that case also is whe¬ 
ther in view of the Madras decisions the 
application is tenable. The circumstan¬ 
ces of that case are interesting for our 

722) A.I.R. 1931 Bom. 388. ’ 


present purpose. On a former applica¬ 
tion No. 254 of 1913, in that case the 
District Judge Mr. Kennedy made an 
order in which he expressed the opinion 
that he had ample powers under the 
decree to remove the trustees from the 
management. He did not consider it 
necessary to do so, however, and instead 
made certain modifications in the scheme. 
The matter came before the High Court 
in appeal and Batchelor, J., who as Dis¬ 
trict Judge had originally framed the 
scheme in the case, delivered the follow¬ 
ing opinion: 

“The learned Judge refers to the trouble 
which this mosque has already caused him and 
if further trouble of the same kind is continued 
later it seems to me it will be for the District 
Judge to consider whether it will not be right 
to remove the mutawallis from the appointment 
on a properly based application coming from 
persons prejudicially affected by the laxity of 
management." 

The arguments in favour of the view 
which has been taken hitherto by the 
Bombay High Court are summarized in 
the referring judgment of Odgers, J., in 
Veeraraghavachariar v. Advocate General^ 
Madras (1). In that judgment decisions 
of the Calcutta and Patna High Courts 
to the same effect Lave been referred to. 
The only weakness in the argument is 
that in the cases referred to, the matter 
has rather been taken for granted than 
decided after discussion or consideration. 
There was no issue as to the legality of 
such provisions in a scheme before the 
Privy Council. The difficulties which 
have been pointed out in the Madras 
case have not been dealt with. The 
only other High Court which appears to 
have 'Considered Veeraraghavachariar v. 
Advocate General, Madras (l) is the Ran¬ 
goon High Court and that has approved 
and followed it in fj. Po Maung v. U, 
Tun Pe (14). Nevertheless it is not easy 
to believe that ‘the question of the com¬ 
petency of the Courts to frame schemes 
of this nature, if there is any question 
about it, has .simply escaped the notice 
of so many tribunals on so many different 
occasions. 

The grounds on which the Madras 
High Court decided in Abdul Hakim 
Baig v. Burramiddin (2), appear to have 
been mainly two. There is first the 
difficulty in the way of holding that a 
suit under S. 92 is to remain pending for 
ever, as to all intents and purposes, it 
may be said to do if alterations can be 
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made from time to time on application 
to the Court. Devacloss, J. says (p. 583 
o/ 49 Mad.): 

"When ii scheme is settled, the suit comes to 
an end. To say that any person could apply to 
alter the scheme once framed would necessarily 
mean that the suit is pending. It cannot be 
said that the suit is pending for all time from 
the mere fact that the scheme framed contains 
a provision that an application can be made for 
altering the scheme.” 

Then there is the argument that the 
sanction of the Advocate-General, which 
is necessary for the institution of a suit 
in which a scheme is framed, is equally 
necessary for any substantial modifica¬ 
tion of the scheme in order that the 
trustees may be protected from frivolous 
attacks. Wallace, J., says (p. 590 of 
49 Mad.): 

"rho principle underlying S. 02, I take it, is 
that no trustee shall be removed or new trustees 
appointed, or any other reliefs of the nature 
specified therein granted except by way of a suit 
filed under the sanction of the Advocate- 
(Icncral, so that trustees may bo afforded some 
protection against frivolous and vexatious at¬ 
tempts to remove them. I do not think the 
legislature intended this principle to bo any the 
less applicable whoa a scheme for the adminis¬ 
tration of a public trust has once been framed, 
or inlondod to countenance any procedure by 
which, when once a scheme has been framed 
y. 92 will no longer have any application to 
the trust and that in future if a scheme has 
been framed the inlorcstiug game of attacking, 
harassing and removing trustees may go on 
merely on an application under the sehomo 
without any guarantee, such as the necessity of 
obtaining the sanction of tho Advocato-Gcnoral 
affords, that tho proceedings are cither in tho 
interests of the public or in tho interests of tho 
institution,” 

Wallaco, -T., mentions a furthor point 
that if the Court has power to alter the 
scheme originally framed tho subsequent 
modification would appear to be final. 
Ho says (p. 593 of 49 Mad.): 

‘M'ho ditliculty of holding any other view is 
enhanced when I consider what remedy a trus¬ 
tee removed under such a removal ciauso- in 
such a scheme has. If ho had 'been romoved by 
a suit under S. 92 ho has tho right of appeal, 
but if ho is removed under a clause in tho 
scheme it ia very doubtful if ho has any right 
of appeal, even though tho scheme confers it.” 

Tho learned Judge then referred to 
tho decision of tho Privy Council in 
Jeranchody. Dalcorc Temple Committee 
(9), whore it was hold that an applica¬ 
tion to tho District Judge under a 
scheme for sanction of rules was not 
made in execution of a decree and that 
no appeal lies from an order passed on 
such an application. In Liamhodar v. 
Uharanidhar (20), to which I have already 


referred, it was held that no appeal lies 
to the High Court from an order passed 
by a ‘District Judge as a persona desig- 
nata under a scheme for management of 
a charitable institution. In that case 
a scheme of management had been 
settled by tho High Court which provided 
inter alia for the removal of incompetent 
trustees by the District Judge. 

No further reasons were given in the 
Pull Bench case of Vccraraghavachariar 
V. Advocate General, Madras, (l) the 
judgment of the learned Chief Justice 
there being mainly taken up with an 
attempt to show that the Privy Council 
cases are not conclusive. Of course if 
the Privy Council cases were conclusive 
there would be an end to the matter. 
The question for us is whether the rea¬ 
soning which appealed to the Madras 
High Court is sufficiently cogent to in¬ 
duce us to hold that the view hitherto 
taken by Courts in this Presidency and 
in Bengal and until recently in Madras 
also as to the powers of the Court under 
S. 92 is based on a misunderstanding of 
what is enacted by that section, or to 
hold in particular that the Court has no 
power to remove a trustee under the 
provisions of a scheme unless moved to 
do so by a fresh suit in that behalf. 
With all deference to the learned Judges 
who decided Abdul Ilahim Baig v. Bur- 
rainiddin (2) and Vceraraghavachariar 
V. Advocate-Gcjieral Madras (l), I am not 
prepared to dissent from the 'current of 
authority in this Presidency. The consi¬ 
derations which have mainly impressed 
me are tho following. It is practically 
impossible to frame an automatic scheme 
which is capable of functioning in per¬ 
petuity without the necessity for any 
modification or for any control by the 
Court. In particular, however sound 
and complete the scheme may be, some 
provision for the removal of an unsatis- 
factoryitrusteo must always be necessary. 
According to the view expressed in 
Damodarhhat v. Bhogilal (3) no scheme 
can be considered complete without such 
a provision. It becomes a choice there¬ 
fore between a multiplicity of suits and 
a multiplicity of applications, and on 
principle one does not see why the latter 
should be a greater evil than the former. 
The natural tendency of public chari¬ 
table and religious trusts is to cause a 
good deal of trouble both to the Courts 
and to the persons who consent to act 
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as trustees, and it Tvould seem to make 
little difference in either respect •whe¬ 
ther the Courts be approached by way 
of an application or by way of a suit. 
The Courts haye powers which enable 
them to deal appropriately with merely 
harassing and frivolous applications. In 
the Presidency towns, suits under S. 92 
may be instituted by the Advocate- 
General in person or may be conducted 
under his supervision. But in the mofus- 
sil, ■s\h 0 re most of these institutions are 
situated, the powers of the Advocate- 
General are exercised by the Collector, 
who once he has given his sanction to 
the institution of a suit, takes no part 
in it and has nothing to do with the 
framing of the scheme. The Court which 
frames the scheme appears to be the 
proper authority to decide whether modi¬ 
fications are necessary, and in my opin¬ 
ion, if the Courts are permitted to make 
modifications on good cause shown and 
to remove unsatisfactory trustees on pro¬ 
per applications under the scheme, we 
shall not be sacrificing any safeguard 
which it is necessary to maintain either 
in the interests of the trustees or of the 
public. If this view implies that a suit 
in which a scheme is framed remains 
pending indefinitely, that may be ano¬ 
malous, but it is not an insuperable 
objection. 

Moreover, speaking for myself, I 
am not satisfied that it is necessary 
to hold that the suit itself continues 


by reason of a clause in the scheme 
giving liberty to apply. It would seem 
to be permissible to hold that the suit 
is at an end and that any orders sub¬ 
sequently passed are passed under the 
scheme and not in the suit. Indeed the 
decision of this Court in Lamhodar v. 
Dharanidhar (20), negativing the right 
of appeal from orders passed on applica¬ 
tions under a scheme rather points to 
this conclusion, since if the orders are to 
be taken as passed in the suit they 
would appear to amount to modifications 
of the decree or fresh decrees. In that 
connexion I may refer to Abdul Hakim 
Baig v. Burramiddin (2). On this parti¬ 
cular point, therefore I respectfully dis¬ 
sociate myself from the views expressed 
by my learned brother. The point re¬ 
ferred to by Wallace, J.. in Abdul Hakim 
Baig v. Burramiddin (2), that a trustee 
removed on application under a scheme 
has no remedy by way of appal has 


caused me some difficulty, but as far as 
I am aware there is no good reason why 
the scheme itself should not provide for 
an appeal, if it be considered desirable, 
and in any case the limitation of oppor¬ 
tunities for litigation is not necessarily 
an evil. 

For those reasons, with the greatest 
deference to the Judges who decided the, 
Madras cases, I am unable to agree that 
there is anything in S. 92 to prevent the 
Court from framing schemes which con¬ 
tain within themselves complete machi-! 
nery for carrying them into effect and 
modifying them as occasion demands. 
So far as this Presidency is concerned 
such schemes have always been regarded 
as perfectly legal. Several such schemes 
have received the sanction of the Privy 
Council, and though the question of their 
legality does not appear to have been 
directly raised the very fact that it has 
not been raised hitherto is an argument 
that the objections have no real sub¬ 
stance. I agree that we should interfere 
in revision in this case and direct the 
District Judge to entertain the applica¬ 
tion and dispose of it according to law. 

B.v./r.k. Decree reversed^ 
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Patkar and Broomfield, JJ. 

Parashram Yeslivantseth Alice —Appel¬ 
lant. 

V, 

Lakshmibai Bahaji Samant —Respon¬ 
dent. 

Letters Patent Appeal No. 12 of 1929, 
Decided on lObh December 1930, against 
the decision of Baker, J., reported in 
A, J. E. 1929 Bom. 186. 

(a) Transfer of Property Act (1882), S. 60 
—Subsequent permanent lease to mortgagee 
whether clog (Quaere), 

Whether a permanent lease by the mortgagee 
subsequent to the transaction of mortgage 
would be a clog on the equity of redemption. 

[P 400 C 2] 

(b) Mortgage—Permanent lease to mort* 
gagee by guardian of minor mortgagors if 

unfair cannot be acted upon by Court_ 

Minor. 

Where a transaction of permanent lease of 
the mortgaged property taken by the mortgagee 
from the guardian of the mortgagor is unfair 
in the sense that the rent recovered by the lease 
is low and the terms of the lease unfair and 
the transaction taken as a whole is unfair and 
not beneficial to the lessor, it cannot be acted 

Court: 16 Bow. 705 ; 5P.L.J. 
423 ' Eef, [P 400 0 2; P 401 C 1] 
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Coyajee with B. Madbhavi for A. G. Timber and Wood Paving Corporation (3) 
Desai-for Appellant. and Lisle v. Beeve (4), confirmed in 

G. N. Thakor with G. B. Chitale—iot appeal in Beeve v. Lisle (5).^ 

Respondent L It appears that the decision in Suhrao 

Patkar, J.—The question involved in Mangeshaya v. Manjapa Shetti (1) is 
this appeal is whether the permanent based on the decisions in two cases, 
leases of part of the land by the mort- Webb v. Borke (6) and Ilickes v. Cooke (7). 
gagor’s representative to the mortgagee’s In the first case it was held that a lease 
representative subsequent to the date of for a long term of years (as 999 years), 
the mortgage are valid. at a rent no higher than would be re¬ 

in 1897 the plaintiff’s father Govind served on a common occupation lease if 
mortgaged certain property to Yeshwant, the rent w'ore a fair rent, would be set 
the father of defendants 1, 2 and 3. aside, even without the circumstance of 
The mortgagor Govind died leaving oppression or fraud on the principle that 
Annapurnabai, his widow, two sons Dat- the parties were not on equal terms and 
tatraya and Tukaram, and a daughter, that such a lease was in effect parting 
the present plaintiff. In 1901 Dattatraya with the inheritance. In the second 
dial and Tukaram was a lunatic. In case it was held that a lease from a 
1002 Annapurnabai, as the guardian of mortgagor to a mortgagee will be looked 
her lunatic son Tukaram, passed a second at with suspicion, especially if the latter 
mortgage in favour of defendant 1 ; and obtains any advantage beyond his in- 
in 1907 passed two permanent leases, terest. In Subrao's case (l) the per- 


ono in favour of defendant 1, Ex. 55, and 
another in favour of defendant 2, Ex. 56. 
Tukaram died and the plaintiff as the 
heir of Tukaram brought a suit for re¬ 
demption of the mortgage, contending 
that the leases passed by Annapurnabai 
in the year 1907 were not binding on 
iier. 

The learned Subordinate Judge held 
that the leases were not binding, as the 
transactions wore not fair and the rent 
reserved was almost nil. On appeal the 
learned First Class Subordinate Judge, 
A. P., held that the leases wore granted 
for a very low rent, and that both, the 
leases wore unfair transactions, not 
at all beneficial to the lessor, and that 
the leases were not binding on tlie 
plaintiff. 

On second appeal, Baker, J., following 
the decisions in the case of Suhrao Ma7i- 
geshaya v. Manjapa Shetti (l) and Bam 
Naraiii Paitack v. Suratluiath Panda* 
padhya (2) hold that the leases were 
not binding on the present plaintiff, and 
further, accepted the finding of the 
lower Courts that the terms of the leases 
were unfair. 

It is urged in this Letters Patent 
appeal that though a permanent lease 
entered into at the time of the mortgage 
would amount to a clog on the equity of 
redemption, a subsequent agreement of 
permanent lease would be valid accord¬ 
ing to the decisions in Samuel v. Jarrah 

(1) [iSO'iJ Ui Bom. 7^. 

(•2) [11)20] 5 Pat. L. J. 423=57 I. C. 337. d 


manent lease subsequent to the mortgage 
was held not binding on the mortgagor 
on the ground that the permanent lease 
would diminish the value of the equity 
of redemption ; and no acquiescence 
could be inferred as it was not alleged 


that rent was received by the mortgagor. 
In Ba77i Narain v. Surathnath (2) Das, 
J., doubted whether a subsequent lease 
by the mortgagor to the mortgagee might 
be called a clog on redemption but 
though a mortgagee might take a release 
of the equity of redemption from the 
mortgagor, ho may not take from him an 
interest, such as a long lease, with the 
result that the value of the estate is 
materially lessened. The question whe¬ 
ther a permanent lease subsequent to a 
mortgage would or would not amount 
to a clog on the equity of redemption 
has not been authoritatively decided in 
any of the reported decisions. 

In the circumstances of the prasent 
case it is found by both the lower 
Courts that the rent reserved by the 
leases was low and the terms of thej 
leases were unfair, and the transactionj 
taken as a whole was unfair and notj 
beneficial to the lessor. It is urged on 
behalf of the appellant that having 


(3) [1904] A. C, 323=73 L. J. Ch. 520=90 
h. T. 731=53 \V. R. 073=20 T. L. R. 536 
=11 Mansou 270, 

(4) [BX)2] 1 Cb. 53. 

(5) [1902] A. C. 401=71 L. J. Cb, 703=87 L. 
T, 308=13 T. L. R. 707. 

(0) [1800] 2 Sob. iS: Lof. 601=9 R. R, 122, 

(7) [1310] 4 Dow. 10, • • 
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regard to the pleadings that issue ought; 
not to have been raised. It appears 
that the issue was raised by the learned 
Subordinate Judge and a finding was 
recorded against the appellant, and in 
the memorandum of appeal no objection 
was taken to the raising of the issue. 
The lower appellate Court recorded a 
■finding against the appellant, and before 
Baker, J., that finding was nob chal¬ 
lenged, and it was accepted by the 
learned Judge. If the transaction of the 
permanent lease is unfair, it cannot be 
acted upon by the Courts even if it be 
subsequent to the transaction of the 
mortgage. Under these circumstances, 
it is unnecessary to go into the question 
whether a permanent lease subsequent 
to the mortgage transaction would be a 
clog on the equity of redemption. In a 
proper case the question might be con¬ 
sidered and referred if necessary to a 
Pull Bench. Having regard to the find¬ 
ing which has been accepted by both the 
Courts below, and by the High Court in 
second appeal, we think that there is no 
ground to interfere in this Letters Patent 
appeal. The appeal must therefore be 
dismissed with costs. 

Broomfield, J.—I agree that we are 
bound by the finding of fact of the trial 
Court and the first appellate Court—a 
finding which was not questioned appar¬ 
ently in the argument before Baker, J., 
in second appeal - that these permanent 
leases taken by the mortgagees from the 
guardian of the mortgagor were unfair 
transactions as being for a totally inade¬ 
quate rent. If that is to be taken as so, 
Mr. Coyajee for the appellant cannot 
deny that the leases cannot be held bind¬ 
ing on the mortgagor even on tba 
strength of the authorities which he 
-cited. Thus, in Stantley v. Wilde (8), 
Eomer, L. .1., said, p. 478 ; 

1 take it that it is clearly established now, 
in the first place, that there is no such principle 
as is suggested, namely, that a mortgagee shall 
not stipulate for any collateral advantage foe 
himself. He may so stipulate ; «and, if ha does, 
he may obtain a collateral advantage : nothing 
can be said against it, and he can enforce it, 
always assuming that the bargain is not un- 
•conscionable or oppressive.’.’ 

I agree with the contention of 
Mr. Thakor in this case that, in the 
circumstances in which these leases were 
■taken, it was the duty of the mortgagees 


(8) [1899] 2 Ch. 474. 
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to show that the transactions were not 
of that character. 

On the legal point the judgment of 
Sir Charles Sirgent in Sitbrao Mange- 
shaya v. Manjafa Shetti (1) clearly sup¬ 
ports the decisioTi of Baker, J. That case 
has never been dissented from. On the 
other hand it has been recently followed 
in Bam Narain Pattajk v. Suraihnath 
Pandapadhya (2). The recent English 
cases cited on behalf of the appellant do 
not deal with leases, and although there 
may not at first sight appear to be much 
distinction between a permanent lease 
of mortgaged property in favour of the 
mortgagee and a sale of the equity of 
redemption to him, there may neverthe¬ 
less be a material distinction as hag 
been explained in Webb v. Borhe (6), 
which is one of the cases relied on in 
Siibrao Mangeshaya v. Manjapa Shetti 
(1). The question whether the decision 
in the latter case is in any way affected 
by the English decisions cited by 
Mr. Coyajee may well be left for con¬ 
sideration when necessary in a case in 
which that legal question necessarily 




There is one other point on which I 
desire to make a few remarks in connexion 
with 5wferao Mangeshaya v. Manjapa 
Shetti (l). la that case two questions 
arose, firstly, whether the mulgeni or 
permanent lease executed during the 
pendancy of a mortgage was legally 
valid, and, secondly, whether, on the 
view that it was not valid, it was open 
to the plaintiff to challenge it by reason 
of the fact that ha had acquiesced in it. 
The actual finding was that there had 
been no acquiescence, but it would 
appear from the judgment of Sir Charles 
Sargent that if the finding had been the 
other way, the lease would not have 
been set aside. In the case before us 
also Mr. Coyajee has contended that 
there has been acquiescence on the part 
of the mortgagor. He has pointed out 
that these permanent leases were ex¬ 
ecuted in 1907; that Annapurnabai, the 
guardian of the mortgagor, who executed 
them survived until 1914, and durinc^ 
her lifetime never raised any objection 
to them,- and that the suit in which the 
leases were challenged was not brought 
until the year 1923, that is nine years 
after Annapurnabai’s death. To that 
however the learned counsel for the 
respondents has suggested what appears 
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to me a convincing answer. He has 
pointed out that the first mortgage, 
Ex. 53, was executed in the year 1897, 
and was for a period of fifteen years. 
That would take us to 1912. The second 
mortgage, Ex. 52, was executed in the 
year 1902, and was for a period of twenty 
years. Until the year 1922 therefore 
one year before the suit, the mortgagees 
would be entitled to possession any¬ 
how, they would be liable to account for 
the profits, and under the terms of the 
mortgage deed, they would be liable to 
pay the assessment, an item which is 
recited as though it were a part of the 
rent in the permanent leases. Under 
these circumstances it appears to me 
that the fact that no steps were taken to 
get these leases set aside before 1923 
cannot bo said to amount to acquiescence 
on the part of the mortgagor. 

I agree that the appeal should be dis¬ 
missed with costs. 

v.b./r.K. Ap2^eal dismissed. 
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Be.\umont, C. J. and Miuza, J. 

David Sassoon Ezekiel —Appellant. 

V. 

Najia Noori Reuben —Respondent. 

Original Civil Jurisdiction Appeal No. 
47 of 1930, Decided on 9th March 1931, 
against decision in Suit No. 1257 of 1930. 

(a) Practice—Contempt — Rule that party 
in contempt cannot be heard is inapplicable 
when order for which breach of contempt is 
alleged is challenged on ground of juris* 
diction. 

Tho general rule that a party iu contempt is 
not entitled to bo hoard does not apply to a 
case iu which the order for which the breach of 
contempt is alleged is challenged on tho ground 
of want of jurisdiction. [P 402 0 2] 

(b) Marriage—Jews — Betrothal ceremony 
subject to conditions — Conditions not ful* 
filled—Betrothal is void and bill of divorce¬ 
ment is not necessary — Decree declaring 
betrothal void is sufficient—Divorce. 

Among Jews, when tho betrothal ceremony, 
“Kasoph Kiddushim” has boon performed sub¬ 
ject to certain conditions which are not subso- 
qiiontly fulfilled, the betrothal being void, it is 
not necessary to have a bill of divorcomout. 
Tho deeroo of a Court of competent jurisdiction 
declaring tho betrothal void supplies tho wife 
with ovideiico as good as a bill of divorcement : 
AJ.R. 192G 109, Rff. [V 403 C I;!' 40l C 2] 

Sir lavished Kanija and F. S, Taleijar~ 
khan —for Appellant. 

Mathalone —for Respondent. 
Beaumont, C. J. —This is an appeal 
from a judgment of Wadia, J., dated 25th 
September 1930, by which the learned 
Judge has declared that the betrothal 


between the plaintiff and the defendant, 
entered into with the minor plaintiff on 
behalf of the defendant at Basra on 5th 
July 1929, is null and void and is not 
binding on the plaintiff. He has further 
declared that the plaintiff is separated 
from the defendant and then he has 
ordered that the defendant do execute a 
formal bill of divorcement in favour of 
the plaintiff according to the require¬ 
ments of tho Jewish law within one week 
from tho date of the order by taking 
such necessary steps and doing all such 
acts and things as may be necessary ac¬ 
cording to the directions of the Jewish 
Conciliation Committee, and has further 
ordered that the defendant do pay to the 
plaintiff the costs of the suit. 

The first point taken by Mr. Matha¬ 
lone, on behalf of the respondent, is that 
inasmuch as the defendant has not exe¬ 
cuted the bill of divorcement within the 
time required by the order he is in con¬ 
tempt and is not entitled to present this 
appeal. No doubt the general rule is| 
that a party in contempt is not entitledi 
to be heard, but that rule has never been 
applied to a case in which the order, for, 
the breach of which contempt is alleged,! 
is challenged on the ground of want of, 
jurisdiction ; and the grounds of appeal^ 
in this case do assert that the learned 
Judge had no jurisdiction to order tho 
defendant to execute a formal bill of 
divorcement. It would certainly be a 
strange thing if a party directed to do an 
act by an order beyond the competence 
of the Court to pass, and therefore in law 
no order, were compelled to do the act 
before he could challenge the order. I 
think therefore the preliminary objection 
fails and this appeal should be heard. 

The memorandum of appeal and a fur¬ 
ther memorandum containing additional 
grounds of appeal which were lodged by 
the appellant, challenged the whole of 
tho findings of fact and the conclusions 
of law arrived at by the learned Judge, 
but on the hearing of the appeal the 
learned Advocate-General on behalf of 
the appellant has accepted the judgment 
except in so far as it directs the defen¬ 
dant to execute a formal bill of divorce¬ 
ment. It is not necessary therefore for 
this Court to consider all the interesting 
questions which are covered by the judg¬ 
ment. For the purposes of our decision 
the facts can be set out very shortly. In 
May 1929, the defendant, who is a resi* 
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dent of Bombay and a member of the 
Jewish community, sent his mother and 
sister to Basra with a view to finding 
him a wife also of the Jewish commu¬ 
nity. After certain negotiations the 
mother and sister selected the plaintiff as 
a suitable wife, and on 5th July 1929, 
the ceremony of betrothal known as the 

Kaseph Kiddushim” was gone through 
in Basra, the defendant acting by means 
of a proxy. According to the evidence, 
under the Jewish law a Jewish marriage 
consists of two parts : viz., the betrothal 
ceremony known as the “Kaseph Kiddu- 
shim” and a further ceremony known as 

Chuppa,” that is, a ceremony of nup¬ 
tials. After the betrothal ceremony had 
been gone through the parties returned 
to Bombay, and on their arrival there, on 
20th July 1929, the plaintiff declined to 

marry the defendant as she did not ap¬ 
prove of him. On 24th June 1930, this 
suit w'as filed, and it was heard on 15th 
September. 

The plaintiff's case was that the betro¬ 
thal ceremony was entered into by her 
subject to certain specified conditions 
relating to the age, personal appearance, 
and income of the defendant, and that 
she stipulated that unless she was satis¬ 
fied that those conditions were fulfilled 
the betrothal ceremony should be void, 
and she should not be compelled to go 
through the further Ohuppa” ceremony. 
The learned Judge found as a fact that 
the plaintiff*s case as to the imposition 
of conditions was proved, and. that the 
betrothal ceremony was in fact entered 
into subject to certain conditions, the 
character of‘which I have mentioned, 
and that those conditions had not been 
fulfilled. The point therefore which we 
have to consider is whether, when you 
have a betrothal ceremony subject to 
conditions which have not been fulfilled, 
it is necessary, in order to get rid of the 
effects of that ceremony, to have a 
formal bill of divorcement. 

The nature of the betrothal ceremony 
is discussed by the learned Judge in his 
judgment, and I can take his statement 
as being accurate. Ho says : 

“It is the plaintiff’s case further, that even 
if it is held that the betrothal was not subject 
to a condition and was valid and complete, the 
marriage is still incomplete, as the essential 
final ceremony of “Chuppa” or'the nuptials was 
not performed. The defendant however con¬ 
tends that the “Kaseph Kiddushim” is the 
operative part of the ceremony, and that the 


ceremony of “Chuppa” or the nuptials is not 
essential to constitute a valid marriage and 
that the “Keseph Kiddushim” ceremony estab¬ 
lishes the marital relationship between the 
parties and confers conjugal rights upon them 
without the performance of the “Chuppa” cere¬ 
mony. It is true that under the Hebrew law a 
betrothal is something moro than a mere pro¬ 
mise to marry. In fact it is the verv initiation 
of the marriage. The betrothed parties, accord¬ 
ing to Hr. Mielsiner, “are in some respects 
regarded as married, though not yet entitled to 
the marital rights, nor bound to fulfil any of 
mutual duties of conjugal life as long as the 
marriage was not consummated by the nup¬ 
tials.” The effect of a valid betrothal is that 
the betrothed woman cannot marry any other 
man and can only bo separated from the man 
to whom she is betrothed by a legal divorce. 
On ’the other hand, the woman is entire mis- 
oress of her property, both for the purposes of 
use and disposition ; and the man to whom 

she is betrothed is not obliged to maintain her, 

nor can he inherit any of her property, if after 
the betrothal she died intestate. Professor 
Ezekiel stated in his examination-in-chief that 
the Kaseph Kiddushim” is a ceremony or a 
consecration by which the woman becomes the 
wife of the man, but in cross-examination he 
admitted that the betrothed woman acquired 
the status of a wife only in so far as she could 
not marry any other man until she was 
divorced, and further that she could not be 
compelled to go through the “Chuppa” cere¬ 
mony. It comes to this, according to him, that 
she is a wife, but at the same time she cannot 
be compelled to live with the betrothed man 
as his wife.” 

So that it is clear that the betrothal 
ceremony, if it is a valid ceremony, is 
something more than a betrothal bet¬ 
ween Christians, and is not a mere con¬ 
tract which the parties can set aside at 
will, but confers some of the rights and 
obligations of the married state. The 
effect of imposing conditions in respect 
of the betrothal ceremony appears from 
one of the Jewish books, Eben Ha-Ezer, 
Chap. 32, Verse 24. It is there stated 

‘ (Should a man say to a woman, “Be thou 
betrothed to me), on condition that I am rich, 
and he was found to be poor or that,” I am poor 
and it was subsequently ascertained that ha 

was rich.” (Then various other forms of 

conditions are mentioned and the work goes 
on) : in all these and similar cases, the 
betrothal is void even though the woman 
declares she was resolved to be betrothed to the 
man, notwithstanding his misrepresentation.’” 

That statement is not challenged by 
either of the parties and it is admitted 
that the betrothal being in this ca'^e 

conditions not 

fulfilled IS void. It was suggested in the 
lower Court and was at first argued in 

this Court, though the point was subse- 

quently abandoned, that unless the con¬ 
ditions were in a particular form they 
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were of no effect. Rabbi, J. L. Kadushin 
in his work, Jewish Code of Jurispru¬ 
dence, 1921, states that the conditions 
must conform to certain specific rules, 
but the illustrations, which he subse¬ 
quently gives, seam to ignore the rules 
which he says are essential. Ulus. 7 and 
8 given by the learned author are worth 
noticing, because they exactly cover the 

point which we have to decide. He states: 

"7. If tho man says to her : “Thou art 
botrothecl to me with this cent on condition that 
|I give you one hundred zuz within thirty days 
'from now,” tho betrothal takes effect from now 
'on if ho his complied with such a condition 
within the thirty days. (L.c,). 

“8. If before the expiration of the thirty 
days, she accepts betrothals from another man, 
she becomes betrothed conditionally until tho 
expiration of the thirty days. If at the end of 
tho thirty days tho first man failed to comply 
with the condition, tho betrothal of tho second 
takes effect and the betrothal of the first 
becomes void and she is not required to obtain 
a bill of divorce from the first. . . (L.c.).’’ 

So that the learned author states that 
if the betrothal is void it is not neces¬ 
sary to have a bill of divorcement. It 
was held in the case of Botjainin v. 
Benjamin (1) by Crump, J., that this 
Court has jurisdiction to grant divorce 
between Jews, and the learned Judge 
hold that in such a case an ordinary 
decree nisi followed by a decree absolute 
was sufficient, and that it was not neces¬ 
sary to liave a bill of divorcement. I 
think that the reasoning of that case 
would apply to the case of a valid betro¬ 
thal in so far as the betrothal goes 
beyond an ordinary contract and cannot 
be set aside by a mere act of tho parties. 
I think the Court would havo jurisdiction 
to untie the knot by the ordinary decree 
of the Court, and that it would not bo 
necessary, any more than in the case of 
a decree for divorce, to havo any bill of 
divorcement. Buc Mr. Matholone says 
that, inasmuch as tho betrothal in this 
case was void, tho Court caniiot decree 
any formal divorce because there is 
nothing upon which the decree can 
operate. That no doubt is true, but it is 
equally true that there is in fact nothing 
upon which the bill of divorcement can 
operate. Tho only suggested advantage 
in the bill of divoroeinent is that it would 
confer upon tho wife conclusive ovidenoe 
that in fact the alleged betrothal was 
void and that the defendant had no claim 
upon tho plaintitT. In my opinion the 

(1) A. 1. K. 19.IG Bom. I. 0.~59^50 

lioin. 3G‘J. 


decree of a Court of competent jurisdic¬ 
tion declaring the betrothal void supplies 
the wife with evidence quite as good as 
a bill of divorcement. I think therefore! 
that the betrothal being void it is not! 
necessary to have a bill of divoroement.] 

I think further that there is a good deali 
of force in the contention of the learned 
Advocate-General that t^e Court cannot 
compel the husband to execute a bill of 
divorcement. It appears from the form 
of such a bill of divorcement, at p. 129 of 
Mielziner’s Jewish Law of Marriage and 

Divorce, that the husband states therein: 

“1 .... do hereby censent. with niy own 
will, without force, free and unrestrained, to 
grant a Bill of Divorce . . . .” 

It is clear that the Court cannot order 
a man to state that he does a thing of 
his own free will, when in fact he is 
doing it under compulsion. Moreover it 
appears from the evidence that the bill 
of divorcement to have any effect must 
be handed over by the husband to the 
wife, and the Court cannot compel the 
husband physically to hand over the 
document to the wife. I think therefore 
that the appeal must succeed to the 
extent that the order made by the trial 
Court must bo varied by striking out the 
direction upon the husband to execute a 
bill of divorcement. But as the defen¬ 
dant has, I think, throughout these pro¬ 
ceedings shown every desire to harass 
tho plaintitT, and as I am not satisfied 
that he will carry out the terms of the 
order, I think that tho Court should sub¬ 
stitute for tho order to execute the bill 
of divorcement an injunction to restrain 
tho defendant from asserting in any 
manner, whether by writing, word or act, 
that he is married or betrothed to the 
plaintitT or that she is in any way bound 
to him. There will be that variation in 
the order, otherwise the order will stand. 

As regards the costs of the appeal, the 
grounds of appeal covered a much wider 
area than the point which was actually 
argued. On the other hand, the appel¬ 
lant has succeeded on the point argued 
which point was not conceded by the res¬ 
pondent. I think the proper order will 
be that there be no costs of the appeal. 

Mirza, J. —^A preliminary point has 
been taken in this appeal on behalf of 
the respondent that the appellant ha? 
committed contempt of Court and should 
not bo hoard. Wadia, J., ordered tho 
appellant within seven days of the data 
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of his judgment to execute in fa.vour of 
the respondent a formal bill of divorce¬ 
ment in accordance with the directions 
to be given by the Jewish Conciliation 
Committee, which is said to arrange the 
formalities of a divorce among the Jews 
in Bombay. The decree was. made on 
S25th September 1930. The appellant 
filed this appeal on 30th September 1930, 
one of the grounds taken being that the 
Court had no jurisdiction to order the 
defendant to execute a bill of divorce¬ 
ment. The appellant thereafter moved 
the appeal Court for a stay of execution 
pending the disposal of the appeal. The 
appeal Court refused the application. 
The seven days allowed by the decree 
have since expired, but the appellant has 
failed to execute the bill of divorcement 
as directed by Wadia, J., to do. The res¬ 
pondent contemplates taking proceedings 
in contempt against the appellant, but 
to be able to do so it is necessary that 
the appellant should be personally served 
with the Court’s order of which he is 
said to be in contempt. The decree has 
long since been ready for being served, 
but has remained unserved as the appel¬ 
lant cannot be found and his whereabouts 
are unknown even to the attorneys who 
represent him in this appeal. 

It is clear that having failed before 
the appeal Court in his application 
for stay the appellant has delibei'ately 
kept himself out of the way of the 
respondent to avoid being served with 
the trial Court’s order. Possibly he 
realizes that if he does comply with 
the trial Court’s order, the main object 
with which he has filed this appeal 
would be frustrated as the bill of 

divorcement he would execute might be 
held to be effective against him whatever 
may he the result of this appeal. What¬ 
ever^ may. be the motive for the appel¬ 
lant’s noncompliance with the order, 
his conduct seems to amount to a con¬ 
tempt of the Court’s order, and he would 
seem to have no answer to such a charge 
if^ it were made after properly serving 
him with the Court’s order, except that 
the order was without jurisdiction and 
should be discharged. The question 
before us is whether the contempt com¬ 
mitted by the appellant is such as to 
disentitle him from being heard on this 
appeal. It may be noted that the contempt 
complained of is not a contempt of any 
order made by this Court; although Mr. 
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Mathalone’s argument seemed to imply 
that the appellant, in view of the dis¬ 
missal of his application for stay by this 
Court, is defying this Court by his present 
conduct; but the contempt is a contempt 
of the trial Court’s order against which 
the appellant has appealed to this Court 
inter alia cn the ground that the trial 
Court had no jurisdiction to make the 
order. It is clear on the authorities that an 
order which is made without jurisfiction 
is a nullity. There can therefore be no 
contempt of such an order A person 
whose case is that an order whicli he has 
disobeyed was without jurisdiction can 
be heard on that point although he may 
at the time be in contempt of that order. 
There is no need in such a case to require 
the party in contempt to purge himself 
of the contempt as a condition for being 
heard. In Bill v. Bissel (2), King, L. C., 
observed: / 


J.WU iliuvB 10 aiscnarge au order, tnougli 
you are iu contempt for not obeying it.” 

So also in Chuck v. Cremer (3), 
Cottenham, Tj. C., has observed that a 
party is entitled to be heard if his object 
is to get rid of the order or other pro¬ 
ceeding which has placed him in con¬ 
tempt. In Gordon v. Gordon (4), the 
Court of appeal has held that a party 
who is in contempt is not prevented from 
appealing against an order on the ground 
that the order was made without juris¬ 
diction. Apart from cballengiog the order 
of the trial Court as a nullity, the appel¬ 
lant, in my opinion, has had some justi¬ 
fiable excuse for not wanting to carry 
out the trial Court’s order while the 
appeal was pending. The bill of divorce¬ 
ment, if executed, would, in ray opinion, 
have the effect under the religious law 
applicable to Jews in matters of divorce 
of nullifying the “Kaseph Kiddushim” 
ceremony by which the parties were 
betiothed. It is doubtful in my judgment 

whether the appellant, though he might 

be successful in the appeal on merits, 
could be restored to his former position 
under the Kaseph Kiddushim,” if he had 
already executed a bill of divorcement 
in accordance with Jewish rites. 

opinion, is en¬ 
titled to be heard on this appeal. 

Many points were taken in the grounds 
gj^PPg^LJ^ the learned Advoeate . 

(2) [1730] Mosely 258=25 E R 

3) [1846] 47 B. R. 820. ' 

(4) [1904] P. 163=73 L. J P 4i —qt t t 
597=52 W. E. 389=20 i £. u.lll 
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General, on behalf of the appellant, has 
abandoned all grounds except the ground 
relating to the Court's jurisdiction to 
pass an order requiring the appellant to 
execute a hill of divorcement according 
to Jewisli rites. The appellant does not 
now object to the part of the decree of 
the lower Court whereby it is declared 
tliat the betrothal between the respon¬ 
dent and the appellant is void and not 
binding on the respondent, and that the 
respondent is separated from the appel¬ 
lant. The Advocate-General has urged 
that the declaratory part of the decree 
shcultl be deemed to be sufficient in Ibis 
case and that the other part of the decree 
which requires the appellant to execute 
a bill of divorcement is both unnecessary 
and improper. 

The learned Judge did not settle the 
form of the^ bill of divorcement which 
the appellant was required to execute, 
lie left the form to be determined by 
the Jewish Conciliation Committee of 
Bombay. No liberty to apply is reserved 
by the decree. It is difficult to see what 
the Court would do in such a case in 
execution of the decree if tlie appellant 
and the Conciliation Committee did not 
agree on the form of the bill of divorce¬ 
ment, or the Conciliation Committee, 
who are not parties to the suit, declined 
to act in the matter. This part of the 
decree seems to me to bo ox:-ra-judicial 
in so far as it i>urpoi'ts to delegate to the 
Conciliation Committee tlio power to 
determine the form of the bill of 
divorcement. 

If the bill of divorcomont is to bo in 
the form set out in Mielzinar’s book on 
Jewisli Law, fresh difficultios would seem 
to arise in execution. According to this 
form the appellant would have to declare 
that he is executing the bill of divorce¬ 
ment of bis freo volition when ho would 
be doing it under the compulsion of the 
Court's decree. The matter seems to mo 
to be so much intermixed with ritual, 
and there are so many details more or 
lass of an archaic nature to bo attended 
to, that no Court should compel a party 
to execute a bill of divorcement under 
the Jewish religious law. The spirit as 
well as the letter of the Jewish law in 
this matter seem to require that the bill 
of divorcement on the part of the man 
should be freo from any outside compul¬ 
sion such as would bo implied in a Court’s 


decree. There seems to be the less justi¬ 
fication for compelling an unwilling 
person to execute a bill of divorcement 
under the Jewish law when it has been 
held that the Court has power to pro¬ 
nounce a divorce in Jewish cases 
as in other cases. In Benjamin v. 
Benjamin (l). Crump, J., granted a decree 
nisi for dissolution of marriage where 
the parties wore Jews. The learned trial 
Judge lias felt a doubt whether ha can 
properly grant a divorce in the present 
case where the marriage had not been 
completed by the “Chuppa” ceremony. 

As the effect of the “Kaseph Kiddushim" 
ritual is to consecrate the woman to the 
man and make the ritual of “Get" or bill 
of divorcement necessary before the 
woman could marry another, it would 
seem that the ruling in Benjamin v. 
Benjamin (l) could apply to a case of 
“Kaseph Kiddushim" as much as to a 
completed marriage. 

In this case there is no need, in my 
opinion, to pass a decree nisi for divorce.' 
The leirnei Judge lias rightly come to 
the conclusion that the betrothal cera I 
mony, which was gone through at Basra, 
was a conditional betrothal, and had be¬ 
come null and void as the conditions on 
which the respondent had betrothed her¬ 
self to the appellant were not fulfilled. 

A direct text is quoted in Rabbi, J. L,’ 
Kadushin’s Jewish Code of Jurisprudence, 
1921, Part 4, Ch. 38, p. 394, to the 
effect that in the case of a conditional 
betrothal it is permissible to a woman 
under the Jewish religious law to affiance 
herself to a second man while time is 
given to the first betrothed man to comply 
with the condition which has been im¬ 
posed on him under his betrothal. Should 
the first betrothed man fail to comply 
with the condition under his betrothal 
within the stipulated time, his betrothal 
becomes void and the second betrothal 
can take effect, altliough there is no bill 
of divorcement from the man who was 
first conditionally betrothed. It is clear 
from this text that there is no need for 
a bill of divorcement whore a conditional 
betrothal has become null and void by 
failure on the part of the man to fulfil 
the conditions of the betrothal. Where 
a betrothal is declared by the Court to 
be null and void, as in the present case, 
it would be superlluous, in my opinion, 
to insist upon a bill of divoroemaub from 
the appellant. 
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I agree -with the order proposed by the 
learned Chief Justice. 

r.M./b.K. Order accordingly, 
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Madgavkar, J. 

Fatimabibi Mahomed Pirjade and 
others —Appellants. 

V, 

Shamsuddin Hasan Saiha. — Eespon- 
dent. 

Second Appeal No. 112 of 1928, De¬ 
cided on 9th December 1930. 

Limitation Act (1908), Art. 181—Applica¬ 
tion to draw up decree on production of 
succession certificate is not governed by 
Art. 181. 

A decree in favour of the plaintiSs on an in¬ 
stalment bond was passed on lOlh June 1021 
and concluded as follows; “The decree should 
be drawn up after the several claimants pro¬ 
duce succession certificates and apply for the 
drawing up of the decree.” In 1923 the plaint- 
tiCs applied but without certificates. On 9th 
9une 1924, they again applied. That applica¬ 
tion was kept on the file and lastly the plain¬ 
tiffs applied in 1925 and obtained a succession 
certificate aud thereafter asked for a decree to 
be drawn up. The defendants contended that 
this application was barred by limitation: 

Held: that the succession certificate and not 
fin application for drawing up of the decree 
was the essence of the judgment, the decree 
necessarily following upon the production of 
the certificate and that the application to 
draw up the decree was not governed by Art 
ISl: 37 Cal. 796; 6 Cal. 60 and 8 Cal. 420, Ref. 
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G. P. Murdeshluar —for Appellants. 

A. G. Desai —for Respondent. 

Judgment.— The question in this 
appeal is whether the appellants’ ap¬ 
plication for the drawing up of the de¬ 
cree was barred by limitation. 

The plaintiffs sued on an instalment 
bond passed by defendant 1 in favour 
of the predec 0 ssor-in-title of the plain¬ 
tiffs and defendants 2 to 7. The trial 
Court passed a decree in favour of the 
plaintiffs and defendants Nos. 2 to 7 
concluding as follows: 

“The decree should be drawn up after the 
^everil claimants produce succession certi¬ 
ficate and apply for the drawing up of the 
-decree.” 

This judgment was passed on 10th 
June 1921. In 1923, the plaintiffs ap¬ 
plied, but without certificates. On 9th 
June 1924, they again applied. That 
application was kept on the file, and 
lastly the plaintiffs applied in 1925 and 
obtained a succession certificate and 
thereafter asked for a decree to be 
drawn up. The defendants contended 


that this application was barred by 
limitation. The trial Court held that 
the application was filed in the suit and 
the Limitation Act had no ap¬ 
plication, and ordered the decree to be 
drawn up as prayed. In appeal the 
lower appellate Court held that Art. 
181. Lim. Act applied, time running 
from the date of the judgment and dis¬ 
missed the claim being barred by limita¬ 
tion. The plaintiffs appeal. 

It is argued for the appellants that 
Art. 181 does not apply to an applica¬ 
tion such as the present. Secondly, even 
if it does the application of 1925 should 
be taken as a revival of the application 
of 9bh June 1924, which is within three 
years of the judgment. It is contended 
for the respondent that Art. 181 applies 
and inasmuch as the judgment expressly 
directed the plaintiffs to apply and in 
the absence of any other article, Art. 
181 as the residuary article for applica¬ 
tions applies and the right accrues from 
the date of the judgment and that in 
any case, the application of 1925 is not 
a revival of the application of 9th 
June 1924, which was not accompanied 
by a succession certificate as the appli¬ 
cation of 1925 was. 

All applications as such will not ne¬ 
cessarily fall under Sch. 2. Lim. Act. 
The judgment itself does not specify any 
definite period within which the claim¬ 
ants such as the plaintiffs-appellanfcs are 
bound to produce the succession certi¬ 
ficates and to apply. And ordinarily 
speaking and apart from the Limi¬ 
tation Act, a reasonable time will 
be presumed to have been given by the 
Court to enable the claimants to obtain 
the succession certificates and make the 
necessary application. Again even 
though the word ‘’apply” is undoubtedly 
used, the judgment, to all intents and 
purposes, entitles the claimants on pro¬ 
duction of the certificates obtained to 
have the decree drawn .up without any 
power left in the 'Court to refuse it. 
The word “apply” was really not ne¬ 
cessary, it was the production of the 
succession certificate and not the ap¬ 
plication without such certificate 
on which the Court really insis¬ 
ted. If for instance the claimants did 
not produce the certificate within a rea¬ 
sonable time, it would be open for de¬ 
fendant 1, respondent or for the Court 
suo motu, if it found the suit pending 
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■without any ultimate adjudication on 
its file, to issue notice to the parties to 
show cause why the Court should nob 
dispose of the suit hy a proper decree, 
and if after such notice the claimants 
did not produce the succession certifi¬ 
cate or explain the delay, it would be 
open to the Court for default of such 
certificates to decree the dismissal of 
the suit. Accordingly, I am of opinion 
'that the succession certificate and not 
■an application for drawing up of the 
decree is the essence of the judgment, 
the decree necessarily following upon 
the production of the certificate. 

It is impossible to enumerate all the 
applications to -which Art. 181 applies. 
The case law on the point has been 
summed up by Mukerjee, J., in Madhah- 
mani Dasi v, Lamhori (l), where it is 
observed as follows (p 806): 

“Jn othor words, the Limitation Act does not 
profess to provide for all kinds of applications 
to Courts wliatsoever ; Oovind Chunder Go’ 
swavix V. Rannanmoney (2), Sital Prasad v. 
Abdur-Rashid [3). The Act certainly does not 
apply to applications to the Court lo* do whit 
the Court has no discretion to refuse: Kylasa 
Goundan v. Ramasayni Ayyayi (4), Dalaji v. 
Kushaba (o): nor can the provisions of the Act 
be hold to apply to an application to the Court 
to terminate a [)cnding proceeding, the final 
order in which his been postponed for the 
benefit of the defendant or for the convenience 
of tlio Court: Puran Chand v. Roy Radha 
KishrniO). In cases of this class it has boon 
Buggostod tliat the right to make the application 
may indeed be doomed to accrue from moment 


to moment if Uliis view is adopted, any escop 
tion on the ground of limitation cannot ob 
viously bo supported: Gorind Chutidrr Goswam 
V. Runyiinmoury (2), Kfdarmth Dnft v. 7/arn 
Chand Dufl (7), Ram Nath Rhattacharjef \ 
UviaCharan Sarar ( 8 ). Sur^udra Kfshu 
By V. AhrfUr Krishfo Miffn- {•)), Chalavnd 
Koiiah V. Poloori Atamalammal (10), Rahma 
Karim v. Abdul Karim (11).** 

In the present case the decree wa 
postponed for the benefit of the plaintilT 
and defendants 2 to 7. Again, it i 
observed in Govijid CJiuiidcr Goswcim 
V Bungiunnoncy (2): 

“Tho legislature did not intend to include i: 
tho Limitation Act ovorv application to 
Loiirt with reforonco to its own list of causes. 


U) [imol ;i7 Gal. 7%-tl 1. o^tT 

a ^ ^^*15 

(3) [1908] 11 (). C. 208 

(4) [1881] 4 l\rad. 172. 

(6) [1908' - 


(fi) 

(7) 


1891 


30 Bom. 415^8 Rom. L. R. 2 
^ 18 Gal, 132 fi’ML). 

, [1882] 8 Cal. 420. 

(8) [1899] 3 C. W. N. 756. 

(9) [1903] 30 Gal. G09=7 0. W \ 517 ( 

10) [1907] 31 Mad.7l=18M L J 40 ' 

(11) [1307] 3.1 C:U. 67i=G 0. U j! 119 


and in Kedarnath Duit v. Harra Chand 
Diitt (7) that: 

“The right to apply in a pending suit i. e., * 
suit in which no final order has been made 
is a right which accrues from day lo day, and 
therefore the periods of limitation provided in 
Cls 171, 171-A and 178 do not apply in an ap¬ 
plication to revive such a suit.” 

I am therefore of opinion that Art.' 
181 does nob apply to the right of the; 
appellants to produce a succession certi¬ 
ficate. The suit was pending and no 
decree had been drawn up. The law 
allowed and the Court meant that the 
claimants should produce these certi¬ 
ficates within a reasonable time with 
liberty to the opposite party or to the 
Court, on proper notice to end the case 
if they wore not so produced. In this 
view the decree of the trial Court was 
in my opinion, right. 

■The appeal is allowed, the decree of 
tho lower appellate Court is set aside 
and the decree of the trial Court is 
restored with costs in this Court and in 
the District Court on the respondent. 

K.n./r.k. Appeal alloiced. 
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Madgavkar, j. 

Apparao Baburao S/uude—Applicant. 

V. 

Vithal Goviyid Padhye —Opponent. 

Civil Revn. Appln. No. 310 of 1929, 
Decided on Ith December 1930. 

Civil P. C. (1908), O. 34. R. 1 and 0.41, 
R. 20—Suit on rent note or in alternative on 
ostensible sale deed—Defendant contending 
that deed really to be mortgage and asking 
for plaintiff's brother being made a party— 
Plaintiff's brother giving evidence and trial 
Court holding that he was not necessary 
party—Defendant allowed to treat suit as- 
one for redemption, parties agreeing thus in 
appeal—Case remanded —Defendant asking 
for plaintiff’s brother to be made party— 
Application allowed — Plaintiff's brother 
applying in revision — Brother held to be 
rightly under the circumstances of rase 
added as party. 

The pliiutiff hud filed a suit ou a rent note 
or in tho alternative ou title b.isod on an osteu- 
siblo sale deed. The defendant’s contention 
was that it was in roility a mortgage deo.i and 
asked for tho plaintilf’s brother to bo made a 
party. On plaintilVs brother having given 
ovidence the trial Court held that ho was not a 
necessiry party, Tho deed was held to bo a 
mortgage deed and tho claim was dismissed. On 
ap^Kjal tho parties agreed that the defond.ant I'd 
allowed to treat tho suit as one for redemption 
and tho case was, for that purpose remanded,on 
dofeudant’s application tho trial Court added 
tho plaintilT's brother as a necessary party on 
which he applied in revision. 
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Held: that O. 41, R. 20, had no application as 
the trial Court and not the appellate Court had 
made him a necessarv pirty. The nature of 
the suit having been changed from one based 
on a rent note to the suit for redemption, the 
first finding of the trial Court that he was not 
a neoessarv pirtv did not come in the wav 
and that under 0. 34, R 1, he was a necessary 
party and was rightly so mide by the lower 
Court taking into consideration the facts of the 
c=fse: A.I.R. 1925 All. 76$ ; A.l.R. 1929 Bom. 
353, Ref. [P 409 G 2] 

G. B. Chitale —for Applicant. 

A. G. Desai— {or Opponent. 

Judgment.—This is an application 
by Apparao, the brother of the plain¬ 
tiff. against the order of the Subordinate 
Judge, adding him, on the defendant’s 
application, as a party. (After enumera¬ 
ting the facts as stated in the headnote 
His Lordship proceeded). It is argued 
for the petitioner that it would be 
unjust to add him as a party at this 
stage and that the Courts had no 
jurisdiction,—the trial Court, because 
this Court’s order on remand did not 
expressly so authorize, this Court, be¬ 
cause Apparao was not a party in the 
lower Courts ; and unjust because he not 
being a party could not adduce evidence 
to prove the nature of the deed and 
would now be ^ bound by the decree 
though be had no opportunity of con¬ 
testing the suit. Lastly, he cannot be 
added by reason of the finding on issue 7 
that he was not a necessary party. 

Order 41, R. 20. Civil P. C., has no ap¬ 
plication. It is not this Court which 
adds him as a party but the trial Court. 

The trial Court can do so under O. 1, 
R. 10, Civil P. 0., at any stage of the 
proceedings. It is quite true that under 
O. 41, R, 20, Civil P. C., an appellate 
Court cannot add as a party to an ap¬ 
peal a person who was not a party to 
the suit : Shiam Lal,~Joti Prasad y. 

Dhanpat Mai (l) and Monjiram v. Ma~ 
necklal (2). 

Similarly, issue No. 7 and the finding 
are not in the way. That issue was rais¬ 
ed by the plaintiff. The defendant had 
from the outset contended that Apparao 
was a necessary parby. Ifc was the plain¬ 
tiff who resistedj and Apparao who knew 
and gavft evidence supported the plain¬ 
tiff and did not himself ask to be made 
a party. The rent note was in favour 
of Ramrao alone and the suit was tried 

(1) A.l.R. 1925 All. 768=87 I.C. 59=47 All. 
853. 

(2) A.l.R. 1929 Bom. 353=119 I.C. 654=53 
Bom, 598. 
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as a suit on a rent note and not as a 
redemption suit. The finding is correct, 
that Apparao was not a necessary party.! 
But now that by agreement the character' 
of the suit has been altered into a suit! 
for redemption under O. 34, R. 1, Civil, 
P. C., he is a necessary party. The pre- 
vious finding is not therefore in the way. 

The only question which remains on 
the merits is, whether, notwithstanding 
O. 34, R, 1, Civil P. C., he should not be 
joined because he was not originally 
joined. Under the circumstances above, 
he had, strictly speaking, no opportuni¬ 
ty to adduce evidence if he chose in re- 
gard to the nature of the deed. But this 
objection on the facts of this particular 
case is more theoretical than real. 
Actually Ramrao bad threughoub ex¬ 
hausted his effort to show that the deed 
was not a deed of mortgage but was a 
deed of sale. He was to a certain 
extent supported by the present petitioner 
Apparao at least passively inasmuch as. 
Apparao admitted that he alone manag¬ 
ed the lands and knew all about the pro¬ 
perties. Apparao when ha had an op¬ 
portunity himself supported his brother 
at least to the extent of showing that 
the price as a transaction of sale was 
adequate and not inadequate. In these 
circumstances, under O. 34, R. 1, he was 
rightly made a party. And as the suit 
for redemption as it now is and, for the- 
reasons stated above, has reached the^ 
stage it has actually undergone, and in¬ 
asmuch as now he only objects that his 
brother or he himself did not apply to 
be made a party as they could have 
chosen, I am of opinion that he should 
not be allowed now to raise the entire 
question afresh and further prolong the- 
litigation, which has already lasted for 
eight years. Accordingly, the order of 
the trial Court was in my opinion right, 
and the application fails. The rule is- 
discharged with costs. 

B.V./r.K. Mule discharged. 
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Beaumort, C. J. and Morphy. J. 

Emperor 


Bhogilal Chimanlal Nanavati — Ac¬ 
cused. 

. 163 of 1930, Decided 

on 23rd January 1931. made by Sessions 
Judge, Ahmedabad, 

General Clauses Act (1897), S. 26—Ac¬ 
cused in possession of contraband salt—Con- 
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victions under Salt Act and also under Cri¬ 
minal Law Amendment Act — Convictions 
should be under either of the Acts and not 
under both. 

Where the accused had been found in posses¬ 
sion of some contraband salt while on their 
■way to “Gujrat Prantik Saniiti” an association 
declared unlawful and were thereon convicted 
under the Salt Act as well as under the Crimi¬ 
nal Law Amendment Act, 

Held : that according to S. 2G, General 
Clauses Act the convictions should have been 
under either of the Acts and not under both; 
because under S. 2G the accused could not be 
punished twice for the same Act. [P 410 C 2] 


S. T. Desai with U. L. Shah — for 
Accused. 

P. B. Shingiie, Government Pleadei — 
for tho Crown. 


Beaumont, C. J.—This is a reference 
l)y the Sessions Judge of Ahmedabad in 
which he raises the question whether tho 
sentence is a proper one. The two 
accused were charged under Ss. 47 (c), 
Bombay Salt Act, 1890, and S. 17 (1), 
Criminal Law Amendment Act 14 of 
1908, and they were sentenced to a fine 
of Rs. 100 on each charge. The facts as 
appearing from tho reference are these 
that the accused about half past eight 
on tho night of 21st October were stop¬ 
ped by a head constable in a gharry in 
which they were travelling and they 
were found to be accompanying two 
boxes of salt stamped with the words 
Gujerat Prantik Samiti" and “Swarajya 
Sabhas.” Tlie “Gujerat Prantik Samiti" 
was declared an unlawful association by 
the Government of Bombay in a notifica¬ 
tion dated 10th October 1930, and tho 
accused wore therefore convicted, first 
of all, of being in possession of contra¬ 
band salt under S. 47 (c), Bombay Salt 
Act. and secondly, under S. 17 (l). Cri¬ 
minal Law Amendment Act, in that they 
h:ul by the possession of salt stamped 
with the name of an unlawful association 


assisted tho operation of that association. 
Tho learned Sessions Judge is of opinion 
that they wore not liable to be punished 
twice for the same oLYonce having regard 
to S. 2G, General Clauses Act, and that 
in this case they had been punished 
twice for the same otYonce. 


Tho first point to determine is whether 
there are really two acts constituting 
two offences, or one single act constitut¬ 
ing two offences. I think the word “act," 
whether m the General Clauses Act or 
in the Criminal Procedure Code must be 
-construed in the light of common sense. 


and not in a metaphysical sense. It seems 
to me that in this case there was only 
one act, that act consisting of being in 
possession of contraband salt. It may 
well be that the case might have been 
framed so as to constitute two acts. 

The evidence might have shown, first of 
all, that the accused were in possession 
of contraband salt, and, secondly, that 
they were taking that salt to the 
headquarters of an unlawful association 
with a view to enabling that association 
to dispose of the salt, in which case I 
think they would clearly have been 
guilty of the second offence of assisting 
the operations of an unlawful associa¬ 
tion. Bub here, as far as I can see, the 
only offence proved -was that of being in 
possession of contraband salt which 
happened to be in boxes with the name 
of the unlawful association upon it. I 
do not think that the last fact is enough 
to constitute a second act. That being 
so, the case falls precisely within the 
words of S. 26, General Clauses Act 10 
of 1897, which provides : 

" Where an act or omission constitutes an 
offence under two or more enactments, then the 
ofTondor shall be liable to bo prosecuted aud 
punished under either or auy of those enact¬ 
ments, but shall not bo liable to be punished 
twice for the same offence.” 

The word “offence" at the end of that 
section, read with the definition in S. 3, 
sub-S. (37), means, I think an act or 
omission. In the present case you have 
got an act alleged to constitute an offence 
under two enactments, and S. 26, Gone-; 
ral Clauses Act expressly provides that 
the accused shall not bo punished twice! 
for the same act. I think therefore thatj 
tho accused were only liable to be finedi 
once, and that the second sentence of 
fine must be set aside. 

The learned Sessions Judge has also 
discussed the question as to how far 
S. 26, General Clauses Act, can he recon¬ 
ciled with S. 71, I.P. C. It seems to 
me by no means easy to reconcile the 
provisions of S. 26, General Clauses 
Act with para. 2. S. 71, I. P. C. But 
whether those sections can be reconciled 
or whether they are to be trdHtod as 
inconsistent with each other, the Gene¬ 
ral Clauses Act is the later enactment and 
where you get a case clearly falling within 
the words of S. 26 it seems to me that » 
effect must be given to that section. I think 
therefore that we must accept the re¬ 
ference and discharge the second sentence. 


% 
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Murphy, J. —The facts were that the 
two convicted persons were arrested on 
the eve of Divali day driving past a 
Municipal octroi station in a hired tonga 
with two boxes containing 1,500 packets 
-of contraband salt labelled with the 
name of the Gujerat Prantik Samiti, an 
association declared unlawful. They 
have been convicted of an offence under 
the Bombay Salt Act, and also of one 
punishable under S. 17 (l), Criminal 
Law Amendment Act, 14 of 1908. There 
is no question as to the legality of the 
convictions. The doubt is as to the pro¬ 
priety of a fine of Rs. 100 for each 
offence. 

The two fines do not, I think contra¬ 
vene the provisions of S. 71, I. P. C., 
but the learned Sessions Judge who has 
made the reference has referred to S. 26, 
General Clauses Act, which provides ; 

“ Where an act or omission constitutes an 
offence under two or more enactments, then 
the offender shall be liable to be prosecuted 
and punished under either or any of those 
enactments, but shall not he liable to be 
punished twice for the same offence.” 

The‘learned Sessions Judge thinks the 
word “offence” in this context means 

act or omission,” and this is clearly so, 
for it is so defined earlier in the same 
Act. The short point in the reference 
therefore is whether the convicted per¬ 
sons were by their action guilty of one 
or of two separately punishable acts. 

Act” is nowhere defined. It must 
necessarily be something short of a 
transaction which is composed of a series 
of acts, but cannot, I think, in ordinary 
language, be restricted to every separate 
willed movement of a human being ; for 
when we speak of an act of shooting or 
stabbing, we mean the action taken as a 
whole, and not the numerous separate 
movements involved. I therefore think 
that we must treat the case from this 
point of view. 

There is no doubt that the two accused 
were in possession of the contraband 
salt, and that that possession constitutes 
a punishable act. Prom the circum¬ 
stances of their hiring a tonga, and the 
labels on the boxes, coupled with the 
date—which was the eve of a day on 
which salt is customarily specially 
bought and sold—it has been inferred 
that the accused were assisting the 
operations of an unlawful association by 
distributing the contraband salt, one of 
the objects of that association. But I 


doubt if their “act” had got to this point, 
which here is a matter of inference 
rather than of evidence, and that there 
was really a separate “act,” beyond that 
of taking possession ; and if I am correct 
the double sentence would not be legal. 
I agree therefore that the reference of 
the learned Sessions Judge must be ac¬ 
cepted and the second sentence should be 
set aside. 

B.v./r.K. Reference accepted, 
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Madgavkar akd MciirHY, JJ. 

PandurauQ Pundlih Shanhhag —Peti¬ 
tioner—Accused: 

V, 

Emperoj —Opposite Party. 

Criminal Revn. No. 495 of 1930, Deci¬ 
ded on ISth February 1931, against order 
of Subdivisional Magistrate. Sirsi. 

Criminal P. C. (1898), S. 526 (8)~Terms 
of S. 526 (8) are imperative—Magistrate is 
bound to adjourn case till sufficient time for 
application for transfer to be made. 

The provisions of S. 520 (8), as they stand, 
are absolutely imperative in terms. The ]Magis- 
trate is bound to adjourn tho case, on the ap¬ 
plication for transfer by the accused, when the 
accused are within their rights, till such period 
as would afford a reasonable time for the ap¬ 
plication for transfer to be made. Where the 
Magistrate without granting the adjournment 
proceeds with the case, the trial becomes illegal 
and not merely irregular. If the INIagistrate in 
spite of such an application b}' the accused for¬ 
feits their recognizance bonds and asks them to 
attend Court before such reasonable time such 
order is contrary to law and void and must 
therefore be set aside : A. I. R. 1930 Mad. 187; 
15 Cal. 455; A. I. R. 1928 All. 2C8 and A. I. R, 
1930 AIL 263, EH. on. [P 412 C 1,2 : P 413 G 1] 

M. M. Nadkarni for G. P. Murdesh- 
tva ?—for Accused. 

P. B. Shi7irjne, Government Pleader — 
for the Crown. 

Madgavkar, J.—This is an applica¬ 
tion by accused 1, 4,.5, 6, and 7 against 
the order of the Subdivisional Magis¬ 
trate, Sirsi Division, Kanara, confirmed 
in appeal by the District Magistrate, 
forfeiting tlffe recognizance bonds of the 
petitioners. g 

The relevant facts are as follows: A 
complaint was filed against the peti¬ 
tioners and others under S. 504, I. P. C., 
at Honavar by the toddy licensee of that 
place in the -Oourb of the Town Magis¬ 
trate of Honavar on 18th July 1930, 
Process was issued. They were arrested 
and brought before the Magistrate and 
were released on bail. On 22nd July 
the Subdivisional Magistrate, Sirsi Divi- 
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Sion, transferred the case to his own file, 
purporting apparently to follow the 
general directions of the District Magis¬ 
trate in regard to a certain class of 
cases. On 25th July, although the ac¬ 
cused were released on bail, they applied 
under S, 526, Crirainal P. C., for an ad¬ 
journment on the ground that they 
wished to move the High Court for a 
transfer. The learned Magistrate rejec¬ 
ted tlie application and moved his camp 
on 2Gth July to IMiatkal, where the 
accused followed. The llonavar sureties 
declined to continue, and the accused 
\ver 0 allowed to remain out on bail on 
tlicir own personal bonds. The com- 
jilainant however was not present at 
Bhatkal. On 28th July the Magistrate 
moved his camp from Bhatkal to the 
village named Sarnpkhed, which appears 
from the map to ho about forty miles 
distant from Bhatkal, and on 30th July 
he moved his camp to Siddapur. On 
this day the accused were present. But 
the complainant was absent, nor ap¬ 
parently were any of the witnesses pre¬ 
sent. On 31st July the accused com¬ 
plained of a serious inconvenience by 
eacii change of camps, particularly in 
tlie rainy season, and asked that their 
recognizance bonds should be cancelled 
and that they should be taken into 
custody rather than have to follow the 
^lagistrate about on their own recog¬ 
nizance as they hitherto had done. 
That application was refused by the 
Magistrate. The accused tlien applied 
again under S. 526 (8) to adjourn the 
case on the ground that they wished to 
move the High Court for transfer of the 
crse. That a])plication was rejected, and 
they were ordered to re-appear on 1st 
August. They failed to do so. In fact 
they actually did apply to this Court 
for a transfer. On their failing to ap¬ 
pear at the camp at Siddapur. the Sub- 
divisional Magistrate forfeited their re¬ 
cognizance bonds. Their i^)pGals wore 
rejected by tljo District Magistrate, and 
they now apply in revision. 

Three points are taken for the peti¬ 
tioners: firstly, that the terras of S. 526 
(8) are imperative and that the Magis- 
tiate was hound to adjourn the pro¬ 
ceedings in his Court, and all subsequent 
proceedings including the order to appear 
on 1st August, and the forfeiture of the 
lecognizance bonds was illegal and void. 
Secondly, the accused had till then fol¬ 


lowed the Magistrate about and had 
complied with the requirements of the 
bonds, and they had to leave the Magis¬ 
trate for the purpose of their applica. 
tion for transfer to this Court in Bombay. 
Thirdly, the Magistrate was bound in 
any case to grant their request to set 
aside their recognizance bonds and to 
take them into custody in a warrant case 
under S. 504. I. P. C. 

It is contended for the Crown that the 
mere application under S. 526 (8), Cri¬ 
minal P. C., does not deprive the Magis¬ 
trate of his jurisdiction and that the 
trial or inquiry did not really commence 
before the Magistrate would begin to 
record evidence, and therefore tho 
^Magistrate had jurisdiction to order the> 
attendances on 1st August, and in de¬ 
fault to forfeit their recognizance bonds. 

As to whether the enquiry or trial had 
commenced on 31st July or not we are- 
clearly of opinion that under the defini¬ 
tion of “ inquiry ” under S. 4 (k), Cri¬ 
rainal P. C., combined with the provi¬ 
sions of S. 252, Ch. 21, of the same Code,, 
the inquiry of the case was not deferred 
till such time as the Magistrate would 
begin to record evidence, but commenced, 
not indeed with the lodging, of complaint 
or even with the issue of process,, 
but with their appearance on such piro- 
co3s?s before the Magistrate to answer 
the charge-:^. If so the accused were 
within their rights in applying under) 
sub.-S. (8), S. 526, and that right could 
not be delayed till the time when 
the Magistrate recorded the evidence. 
Clearly therefore the Magistrate was 
bound under the law to adjourn the oasej 
till such period as would afford a rea-] 
sonable time for the application fori 
transfer to be made. In the present 
case considering the distance between 
Karwar and Bombay, and the difficulty 
of passages in the rainy season, adjourn¬ 
ment for a day from 31st July to 1st 
August was clearly inadequate. It is 
true that S. 526 (8) is capable of abuse 
by tho parties desirous of delaying tho 
decision of tho case, and that in practice 
may be too often so abused. But, as has 
been observed by the Madras High 
Court in Nathan, In re {l), even if such 
a provision of law, however disastrous 
it might appear to be, as it stands is 

(1) A. I. R. 1930 Mad. 137=M4 I. C. 501 = 
1930 Cr.O. 187=31 Cr. L. J. 715=53 Mad. 165.. 
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'absolutely imperative in terms, and to 
[refuse it contrary to the terms of the 
'section is to exercise a power of trial 
;the Court does not possess and to vitiate 
the whole subsequent proceedings. The 
language of the clause as is now framed 
is, if anything, wider than the clause 
■of the previous Criminal Procedure Code. 
To the same effect is the decision of the 
Calcutta High Court in Queen-Empress 
T. Gayitri Prosiinno Ghosal (2). That 
was also a case of transfer from the 
Magistrate though there the evidence 
'had begun to be recorded. To these we 
may add two decisions of the High 
<])ourb of Allahabad, Haji Baqridi v. 
Emperor, A. I. B. 1928 All. 268, and 
Luttur V. Emperor, A.I.B. 1930 All. 263. 
Both in terms are to the same effect. 
In Lictturs' case it was held: 

“ Where the Magistrate, without granting the 
adjournment incumbent under S. 526 ( 8 ), pro¬ 
ceeds with the else the trial becomes illegal 
and not merely irregular.” 

In Haji Baqridi v. Emperor it was held: 

“ It is not right to say that as an effect of 
the application the jurisdiction of the Court 
•ceases and that the Court cannot pass any 
emergent order which the law authorizes it to 
pass,” 

as for instance under S. 117, Criminal 
P. G. 

It cannot however be contended in the 
present case that in the absence of the 
complainant and his witnesses at Hona- 
var, thirty or forty mil3s away, and in 
the absenjce of the other accused, the 
presence of the petitioners before the 
Magistrate on 1st August was an emer¬ 
gent order necessary in the interest of 
justice, and in fact it is difficult to see 
how the Magistrate could have proceeded 
■even if the present accused had attended. 
Agreeing as we do with the decision 
quoted above, we are of opinion that the 
order of the Magistrate, that the accused 
after their application on Slat July under 
S. 526 (8) should attend before him on 
1st August and the order of forfeiture 
for non-appearance on the latter date, 
were contrary to law and void and must 
therefore be set aside. 

In this view it is not necessary to con¬ 
sider the other grounds. There is no ex¬ 
press allegation of harassment made in 
the petition and the duties of the Sub- 
divisional Magistrate doubtless compelled 
him to tour as he did, with the result 
t hat inconvenience was caused to t he 

(2) [1888] 15 Cal, 455. 
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accused, as is clear from the fact that 
they offered the forfeiture of their re¬ 
cognizance bonds and preferred custody 
to a continuation of their having to 
follow the Magistrate about at such in¬ 
convenience. It is against this hardship 
that the criminal circulars of this Court 
Nos. 50 and 51 at pp. 38 and 39, are 
intended to guard, and from the record 
it appears that the case would have been 
earlier and better concluded in Honavar 
before the original Magistrate than it 
proved to be before the Subdivisional 
Magistrate. Into this question, for the 
reasons stated above, it is unnecessary 
to enter. We content ourselves with 
expressing a hope that the Magistrates 
will remember the inconvenience to the 
parties and witnesses in fixing trials 
when they are themselves in the tour 
and with inviting the attention of the 
Magistrate to these circulars. 

We allow the application, set aside 
the order of forfeiture of the Subdivi¬ 
sional Magistrate, and direct that the 
amounts if paid should be returned to the 
respective petitioners. 

B.v./r.k. Order set aside, 
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Beaumont, C. J. and Murphy, J. 

Sadanand —Appellant. 

V. 

Emperor - Opposite Party. 

Criminal Appeals Nos. 14 and 44 of 
1931, and Criminal Revn. No. 29 of 1931, 
Decided on 5th February 193L 

(a) Criminal Law Amendment Act (1908), 
17—Accused reproducing extract from 

Congress Bulletin—Prosecution has to prove 
three things, e. g., association is unlawful, 
It publishes Congress Bulletin and accused 
assisted operations of War Council. 

Where the accused has reproduced an -extract 
from the Congress Bulletin, which has been al¬ 
leged to be a publication of the War Council,an 
association alleged to be unlawful the prosecu¬ 
tion have to prove three things: that the War 
Council which is the association alleged to be 
unlawful and alleged to have been assisted, is 
in fact an unlawful association; that one of the 
activities, of the unlawful association consists 
in publishing the Congress Bulletin and that 
the publication of the said extract in the ac¬ 
cused’s paper, assisted the operations of the 
unlawlul association. fp 414 n i-i 

(b) Criminal P. C. (1898), S 540—Pro¬ 
secution for producing extract from Con¬ 
gress Bulletin—Copy of Congress Bulletin 
not produced in evidence, till judgment— 
Omission being of formal character Court 
allowed It to be produced at that late stage. 

accused has been prosecuted for 
publishing an extract from the Congress Bulla- 
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tin alleged to be published by an unlawful as- 
pociation but no copy of the said Congress bul¬ 
letin has even been put on record till the case 
stands for judgment, the omission being of for¬ 
mal character, the Court cvn allow the copy 
of the said Congress Bulletiu to be put on re¬ 
cord even at that late stage and fill the gap in 
the prosecution case. [P 414 C 9] 

(c) Criminal Law Amendment Act (1908), 

S. 17—Assisting unlawful association ex¬ 
plained. 

Where the accused reproduces an extract from 
the Congress liuDetin consisting of criticism 
upon letter generally circulated and alleged to 
bo published by an unlawful a.ssociation but 
where there is no certainty about it aud the 
extract merelv contains a harmless criticism 
on the D. S. P.’s actions, such publication of 
the extract cannot be said to assist the opera¬ 
tions of the unlawful association. [P 415 C 2] 

F. S. Taleyarkhcin, Daphtary, Far- 
reira anti Diran —for Accused. 

Javishcd K(n 2 (/a, P. B. Shinyne and 
J. I\irl‘e-Smith —for the Crown. 

Beaumont, C. J.—In this case the 
accused was charged with having, on 
9th November 1930, edited, printed.and 
published articles entitled “ Helping 
Outlaws ” and “ Cease the Trade ” in 
his paper the Free Frees Journal and 
thereby assisted the War Council of the 
Bombay Provincial Congress Committee 
in its operations and thereby committed 
an offence punishable under S. 17 (l) 
of the Criminal .Law Amendment 
Act, 1908. The accused was convicted 
in respect of the first article entitled 
“ Helping Outlaws, " which is Ex. A-1 in 
the case, and from that conviction he 
appeals, and the Crown has applied for 
enhancement of the sentence passed. He 
was acquitted in respect of the other 
article entitled “ Cease the Trade, ” 
which is Ex. A-2, and from that acquit¬ 
tal the Government appeal. 

Upon the first appeal the prosecution 
,havo to prove, I think, three things. 
First of all. that the War Coiinoil, which 
lia the association alleged to he unlawful 
jand alleged to have been assisted, is in 
ifact an unlawful association. The 
isecond thing to prove is that one of the 
aefcivitios of the unlawful association 
consists in publishing the Congress 
Bulletin, and the third thing is that the 
publication of the article A-1 in the ac- 
cpsed’s paper, the Froe Press Journal, 
assisted the operations of the unla^vful 
association. 

With regard to the first point, it is 
admitted that the War Council is an 
unlawful association. With regard to 
the second point, whether one of the 


in publishing the Congress Bulletin, the 

evidence stands in this way. 

At the first hearing, Mr. Kothare. 
Deputy Inspector, 0. I. D., was called 
and ho produced a copy of the Free Press 
Journal which is the journal of the ac¬ 
cused. He then says: 

“Tho Congress Bulletin is issued by the War 
Council of the Bombay Provincial Congress 
Committee. It is an organ of the War 
Council. ” 

Well, if that evidence had remained 
uncontradicted it would have- been evi¬ 
dence on which the Court could havo 
acted as proving that the Congress Bul¬ 
letin was an organ of the War Council. 

In the first instance, Mr. Kothare was 
nob cross-examined by Mr. Taleyarkhan 
on behalf of the accused, and the case 
eventually stood over for judgment. Ap-i 
parently it occurred to the learned! 
Magistrate, when he was writing hisj 
judgment, that he had not got in eyi-j 
denco any copy of the Congress Bulletin,, 
from which the article Ex, A-1 was al¬ 
leged to have been reproduced, and hej 
thought that that was an omission^, 
which ought to bo cured, and he accord¬ 
ingly directed Mr, Kothare to be recalled, 
exercising in that respect the powers 
conferred on him by S. 540, Criminal 
P. C. Mr. Taleyarkhan objected at the 
time, and he has argued in this Court 
that the learned Magistrate ought not, 
at that late stage of the proceedings, to 
have let in any further evidence. But 
I think the learned Magistrate was 
right in the course he adopted. The 
evidence which had been omitted was of 
a formal character, and. I think, the 
learned Magistrate was right in seeing 
that tho gap in the prosecution case was 
tilled up. But Mr. Kothare being re¬ 
called, ^Ir. Taleyarkhan had a right fur¬ 
ther to cross-examine him. Mr. Kothare, 
in his evidenoe-in-chief on this second 
occasion, said that he produced a copy of 
the Congress Bulletin, which is Ex. D, 
containing the article reproduced in the 

accused’s paper and he then said; 

“ Our mou purchsso Congress linllotins every 
(lav from vendors. It is sold for one pice, 
publisher is Trishula Darn. She was convicted 
for publishing tho Congress Bulletin as a mem¬ 
ber of the War. Council. Satayagraha Committco 
is tho same as tho War Council. *' 

Then in cross-examination he said: 

*' I do not know where tho Congress Bulletin 
is produced. When wo raided tho L-oagress 
House wo found a number of copies. I haw 
no personal knowlodgo by whom it is published* 
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It is published by the Satyagraha Committee as 
the name of that Committee appears. It is 
produced by cyclostyle. I have no personal 
knowledge as to who has published Es. D. ” 

It seems to me that the effect of that 
cross-examination is to destroy entirely 
any, weight which might otherwise have 
been attached to Mr. Kothare’s evidence 
in chief that the Congress Bulletin was 
an organ of the War Council, because he 
admits that he has no personal know¬ 
ledge in the matter at all and he is 
really relying for his opinion on the 
statement which appears at the bottom 
of Ex. D, viz., “ Published by Tiishula 
Daru, for the Satyagraha Committee, 
Bombay. ” 

The learned Advocate-General sub¬ 
mitted that, having regard first of all to 
that statement, secondly, to the intrinsic 
evidence derived from a perusal of Ex, D, 
and, thirdly, to the fact that the accused 
in his journal states that the article 
comes from the Congress Bulletin, the 
Court ought to infer that the Congress 
Bulletin is an organ of the War Council. 
But, in my view, the evidence is not 
sufficient to justify such an inference. 
What effect should be given to a state¬ 
ment on the document itself that 
it is published by the Satyagraha 
Committee must depend on whether 
there was any authority for that state¬ 
ment. There is no direct evidence 
of authority by the W’^ar Council and 
there is no evidence from which such 
authority caii be inferred, for the police 
admit that they do not know where or 
by whom the document is published, and 
ther '0 is no evidence as to who consti¬ 
tute the War Council, or that the War 
Council ever heard of the document. 
Similar observations apply to intrinsic 
evidence to be derived from the contents 
of the document. The statement in the 
accused’s paper that the article in ques¬ 
tion is from the Congress Bulletin is 
merely a statement of fact. The evi¬ 
dence is that the Congress Bulletin can 
be bought in the streets of Bombay and 
anybody paying one pice can see that the 
article was contained in it. I think 
therefore that the prosecution has failed 
to establish that the Congress Bulletin is 
in fact an operation of the War Council. 

If I am wrong in that, the third ques¬ 
tion arises as to whether the publication 
of the article in question amounts to as¬ 
sisting the operations of the War 


Council. No doubt, if the Congress Bulle¬ 
tin is one of the operations of the unlaw¬ 
ful association, reproducing the con¬ 
tents of that organ may well assist those 
operations. But, I think, that the ques¬ 
tion must depend to a great extent on 
the nature of the matter reproduced. Ini 
the present case the article was merely; 
a criticism—not perhaps of a profound’ 
character—upon a letter which had been' 
addressed by the Commissioner of Police! 
to various newspapers in Bombay. It is' 
admitted that there is nothing of acri ! 
minal nature in the criticism, and I think 
it would be fanciful to hold that the 
mere reproduction in the newspaper of 
the accused of a criticism upon a letter 
which had been generally circulated—a 
criticism of a harmless character—can 
possibly assist the operations of the un¬ 
lawful association. I think therefore 
that the appeal of the accused must be 
allowed, and that being so, the applica - 
tion for enhancement of sentence 
does not arise, and must be dismissed. 

With regard to the appeal of the 
Crown in respect of the article Ex. A-2, 

that article starts in this way; 

“An appeal is being circulated araongst the 
merchants of Bombay by Mr. Babrekar, Presi¬ 
dent of the War Council, in which etc .... 

and then the effect of the appeal is given, 
the appeal being to merchants to deai 
only in Indian cloth. There is no evi¬ 
dence whatever that Mr. Babrekar is in 
fact the President of the W^ar Council, 
There is no evidence that the War Coun¬ 
cil authorized the publication of this 
appeal. The only suggested objection to 
the article is that Mr. Babrekar is des¬ 
cribed as President of the War Council. 
But even if he is the President of the 
War Council I do not see why he should 
not express his view on an economic 
question. The article does not advocate 
any unlawful action; it only expresses 
the view of the gentleman, who is stated 
to be the President of the War Council, 
that the best economic policy for India 
is to deal only in Indian goods. That 
view may be right or wrong, but it is a 
view which may be legally held by any. 
body. I think therefore that the appeal 
of the Crown fails and must be dis¬ 
missed. The bail bond 'entered into by 
the accused will be cancelled. 

Murphy. J.— On 9th November last 
the appellant published what purports 
to be an extract from the previous day’s 
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Congress Bulletin containing comments 


on a letter said to have been addressed 
to the editors of newspapers by the Com¬ 
missioner of Police. 

The prosecution case is that the Con¬ 
gress Bulletin is the organ of the Bom¬ 
bay War CouDcil or the Satyagraha 
Committee, an organization notitied un¬ 
lawful, and the accused is therefore 
charged with assisting its operations, be¬ 
ing an otfence under S. 17 (l), Act 14 of 
1008. The Congress Bulletin is a daily 
sheet issued in cyclostyle and sold for 
a pice in the streets of Bombay. The 
editor has not made the necessary de¬ 
claration under the Press and Registra¬ 
tion of Books Act, and it is not known 
at what place and by whom the publi¬ 
cation and circulation is effected, secrecy 
being maintained for obvious reasons. A 
copy of the issue of 8th November has 
been put in and is said to have been 
purchased on the street by a policeman. 
The article charged is the central para¬ 
graph of that day's sheet and the issue 
purports to have boon by a Miss Tri- 
shula Daru for the Satyagraha Com¬ 
mittee, this statement being made at the 
bottom of the single page of which the 
publication consists. Thoro is no doubt 
that the Satyagraha Committee is an as¬ 
sociation notitied as unlawful. It has 
been argued that, assuming the issue of 
the Congress Bulletin to be one of its 
operations, the ropublication of a para¬ 
graph from it would not be an act of 
assistance, for the "operation” terminated 
with the editing, cylostyling and circu¬ 
lation of the sheet. But this is putting 
a construction on the word operations,” 
which confines it to those mechanical 
acts only, while I think that, as used 
in the section, it would include the object 
of the issue which in fact is propaganda 
of the unlawful association, and that if 
the appellant s act in republishing the 
paragraph would be an assistance to that 
propaganda, it would bring him within 
the section. 

Mr. Taleyarkhan's main argument has 
been that there is no evidence that the 
sheet in question was published by the 
War Council, though on its face it pur¬ 
ports to have been so published. In the 
circiiinstanoes stated, such evidenoe 
would not be procurable, and since the 
extract in the appellant s newspaper it¬ 
self says that what was printed was an 
extract from the Congress Bulletin, I 
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think the fact might be inferred, but 
the prosecution must, I think, fail apart 
from this reason. 

The operations and objects of the War 
Council to be promoted by the Congress 
Bulletin are given by the witness for the 
Grown as the boycott of foreign made 
cloth and goods and the picketing of 
liquor shops. The paragraph republished 
by the appellant is nob concerned with 
these matters, and consists of comments 
on a passing event, the letter addressed 
to newspaper editors by the Commis¬ 
sioner of Police. Though its tone is 
hostile, there is no direct connexion bet¬ 
ween the contents of the paragraph in 
question and the stated objects, and 
though the learned Advocate-General has 
argued that the bare ‘mention that it 
was reproduced from the Congress Bul¬ 
letin is enough to amount to assistance. 

I think it is necessary to show more 
than this in order to make out such a 
case. 

The revision application to enhance ap¬ 
pellant’s sentence must fail on the 
failure of the main charge. 

Appeal No. 44 made by Government is 
against the acquittal on the second 
charge based on the article called "Cease 
the Trade.” The substance of the matter 
charged is an extract from a loadeb said 
to have been circulated by "Mr. Bibre- 
kar, President of the War Council." 
This is an appeal to refrain from \ising 
foreign cloth. The learned Magistrate 
acquitted the accused on this charge on 
the ground that there is nothing to 
show that the appeal was made by the 
President of the War Council and not by 
that person in his individual capacity. 
There is in fact no evidenoe at all about 
tho person mentioned as the author or 
that such an appeal was ever made by 
him either as an individual or as Pre¬ 
sident. The second head of the charge 
seems to have been lost sight of in the 
course of the trial. I agree that the ap¬ 
peal must be dismissed. 

Appeal No. 14 of 1931 will be allowed, 
Appeal No. 44 of 1931 dismissed, and 
Revision Application No. 29 of 1931 re¬ 
jected. 

Bail bond oanoelled. 

R.v./r.k. Appeal No. 14 of 1931 

alloweiL 

Appeal iVo. 44 of 1931 disinissetL 
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MaDCtAVKAR, j. 

Vi/aiihatesJi Shivrram G-okhile —Appel¬ 
lant. 

V. 

Krishna Bal Chavan and others — Res¬ 
pondents. 

Second Appeal No. 872 of 1928, De¬ 
cided on 8th December 1930, against 
decision of Disb. Judge, Rabnagiri, in Ap¬ 
peal No. 192 of 1927. 

Civil P. C. (1908), S. 11 —Permissioo by 
Court in judgment to bring fresh suit does 
not take the case out of bar of res judicata. 

The mere fact that the Court refers the pirty 
in its judgment to a fresh suit or gives liberty 
to bring a fresh suit is not sufficient to ta!:e the 
case out of the bar of res judicata. 

The plaintiffs claimed a declaration against 
the defendant that they were permanent tenants 
in the Ichoti village in suit. The defendant 
alleged that they were annual tenants and 
raised the plea of res judicata by reason of de¬ 
cree in Civil Suit No. 478 of 19-21. It was a 
suit for possession and mesne profits of the lands 
in suit brought by the present defendant against 
the plaintiffs. Plaintiffs pleaded permanent 
tenancy but the plea was overruled and the 
claim was decreed against them. The tenants 
(present plaintiffs) appealed and then gave an 
application to the effect that they had nob 'been 
able to adduce all their evidence on the ques¬ 
tion of permanent tenancy and that they wished 
to leave that question open and to have it de¬ 
cided in a subsequent suit to be filed by them, 
and subject to such permission they were will¬ 
ing that the appeal should be dismissed. Upon 
this the following order was passed: '‘The per¬ 
mission asked for is granted. The anpeal'is dis¬ 
missed with costs.’* 

Held', that the permission which the defen- 
dants-tenants sought could nob be given to re¬ 
serve the only question in suit. Itwvs a per¬ 
mission which they could not applv on the 
most elementary principles of judicial decision 
and which the Court -could not give, and the 
permission purporting -to be granted in appeal 
cannot save the present suit from beiu" res 
judicata: A. I. R. 1930 P. C. 45; 6 Pom. P. R. 
594 ; A. I. R. 1923 P. C. 55, Ref. [P 413 0 2] 

A. G, Desai —for Appollanfc. 

P. V. Kane —for Respoadenfcs. 

Judgment. — The plaintiflTs-respon¬ 
dents claimed a declaration against the 
defendant-appellant that they were per¬ 
manent tenants in the khoti village in 
suit. The defendant-appellant alleged 
that they ware annual tenants and raised 
the plea of res judicata by reason of the 
decree in Civil Suit No. 478 of 1921 and 
Appeal No, 280 of 1922. Both the lower 
Courts decreed the claim. The defen¬ 
dant appeals. 

The two questions in appeal are, firstly 
whether the present suit is barred by 
the :decision in the previous suit, and 
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secondly, whether the plaintiffs-respon- 
dents iiava proved that they are per¬ 
manent tenants. 

On the first point the facts and the 
causes of the former litigation are per¬ 
tinent. The landlord, the present defen¬ 
dant-appellant was the plaintiff. He 
sued the present plaintitJs-respondents to 
recover possession with mesne profits of 
the lands now in suit claiming that they 
ware his own lands and the defendants 
were annual tenants. He relied on a 
rent-note of 1913. The tenants, present 
plainbifis-respondents, contended that the 
rent-note was forged and denied that they 
were annual tenants and alleged that 
they were permanent tenants on a rental 
of ten maunds a year to the khot. The 
trial Court in that suit found that 
the landlord had proved that they 
were annual tenants and was en¬ 
titled to possession and decreed the land¬ 
lord’s claim. The tenants appealed and 
then gave an application to the effect 
that they had not been able to adduce 
all their evidence on the question of per¬ 
manent tenancy and that they wished to 
leave that question open and to have it 
decided in a subsequent suit to be filed 
by them, and subject to such permission 
they ware willing that the appeal should 
be dismissed. Upon this the learned 
Subordinate Judge in appeal, Mr. M. H. 
Vakil, passed the following order: “The 
permission asked for is granted. The 
appeal is dismissed with costs.” 

It is argued for the appellant that the 
tenants being defendants in that suit no 
permission from the Court was necessary 
or could be granted, and as the appeal 
was dismissed and possession given the 
only issue in the case, viz., whether the 
tenants were permanent tenants and en* 
titled to resist possession or whether they 
were annual tenants liable to ejectment, 
must be taken to .have been decided in 
favour of the landlord, and that 'question 
therefore is res judicata. It is argued 
for the tenants-respondents that whether 
the order of the First Class Subordinate 
Judge in appeal was right or wrong or 
with or without jurisdiction, the tenants 
did nob want the question of permanent 
or annual tenancy to be decided in ap¬ 
peal. The lower ■appellate Court agreed 
not to decide it. The decree was, "so to 
speak, by agreement, and as in fact 
rightly or wrongly there was no actual 
decision, that judgment cannot be res 
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judicata. This is not the only case in 
which such judgments from the learned 
Subordinate Judge, Mr. M. H. Vakil, 
have come up before this Court. Un¬ 
doubtedly there must be a decision be¬ 
fore it can be res judicata. Equally, if a 
case which could have been decided on 
one point has actually been decided on 
another, there is no res judicata on the 
former point which is not actually de¬ 
cided. The difliculty -in the present case 
arises from the -fact that there was no 
other point before the Court. Whether 
the landlord could be awarded possession 
as he ^claimed or whether he could be 
resisted and the tenants could be main- 
tianed in possession as they claimed, 
depended purely and solely upon the 
question whether the tenants were held 
to be annual tenants or permanent 
tenants. There was .no other issue in 
the case and therefore the appeal could 
only be dismissed .if the tenants were 
held to be annual tenants. This was not 
the case of a decree by compromise or by 
agreement. The tenants in the case were 
defendants and were not plaintiffs to 
whom O. 23, R. 1, could apply. 

Order 12, R. G, was referred to for the 
tenants. But that rule refers to admis¬ 
sions and judgments on admissions and 
has no application to the present ques¬ 
tion. Had the former suit been a suit 
for rent and not in ejectment and capable 
of decision without deciding the question 
of permanent or annual tenancy and 
being so decided, that judgment could not 
be res judicata; Sureiulra Nath v. Kama- 
kliya Narain Singh (l). But as pointed 
out above, that was not the case, and 
under the circumstances it has been held 
by this Court that the mere faot that the 
Court refers the party in its judgment to 
a fresh suit or gives liberty to bring a 
fresh suit is not sufficient to take the case 
out of the bar of res judicata : Tara- 
riiand Bai llansli (2). In that case 
the plaintiff who sued on title could have 
sued in the alternative as mortgagee, but 
did not do so and asked for an amend¬ 
ment at a late stage and was refused hut 
the Court in its judgment referred him to 
a fresh suit. Such a permission in a 
judgment was held to he no bar to the 
application of the doctrine of res judicata 
when he filed Subsequently a suit on his 
mortgage. Similarly, reversioners who 


ought to have relied upon custom but 
failed to do so and whose amendment for 
an addition was refused, filed a second 
suit relying upon custom ; it was held 
that though the trial Court while refus¬ 
ing the amendment gave them liberty to 
file a fresh suit for possession, the second 
suit was barred by res judicata; Fateh 
Singh "v, Jagannaih Bakhsh Siiigh (3). 

In this view it appears to me that here' 
the permission which the defendants-! 
te^ants sought could not be given to re-1 
serve the only question in suit. It wasj 
a permission which they could not applyj 
on the most elementary principles of 
judicial decision and which the Court 
could not give, and the permission pur¬ 
porting to be granted by the learned Sub¬ 
ordinate Judge in appeal cannot save the 
present suit from being res judicata. 
They admitted their ■ failure to - adduce 
evidence iu that suit to prove permanent 
tenancy. They could not ask- and the 
Subordinate Judge had no power to give 
them permission to raise the same ques¬ 
tion in a second suit with liberty to 
adduce fresh evidence. 

In this view there is no need to enter 
into the second point. Nevertheless it 
appears to me that on this point too the 
finding of the lower Courts is incorrect. 
The history of the lands appear to be 
as follows. The earliest date to which 
possession has been traced is about 1864, 
when it was cultivated by Bhaga Katkar. 
He subsequently mortgaged it to the 
father of the present respondents. The 
mortgagee brought a suit and obtained a 
decree, and in execution purchased the 
right, title and interest of the Katkars, 
The Katkars have never been entered as 
permanent tenants. The lower appellate 
Court has held that the appellant’s per¬ 
mitting the mortgage and the sale leads 
to an inference of permanent tenancy. 
That inference does not, in my opinion, 
follow. Under the law as it stood under 
the Khoti Settlement Act 1 of 1880, 
there was no prohibition of transfer of 
ordinary tenancy and it is doubtful whe¬ 
ther the appellant could have resisted 
the sale through Court, whatever his 
rights might have been as against a sale 
by the Katkars direct. That conduct 
therefore does not prevent permanent 
tenancy. In regard to S. S3, Bombay 
Land Revenue Code, it is difficult to say 

^ (3) A. 1. K. 1925 P. G. 55=91 I. C. ”280^97 
0. 0. 334=62 I. A. 100=47 All. 15S (P.C.). 


(1) A. I. R. 1930 P. 0. 45=123 I. 0. 145. 

(2) [1904] G Bom. L. R. 694. 
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that in the case of cultivation in 1863 
the antiquity is so great as to make the 
commencement of the tenancy difficult 
and that by reason of the antiquity of the 
tenancy no satisfactory evidence of its • 
commencement is forthcoming. In this 
view therefore the respondents are not 
entitled to a declaration of permanent 
tenancy by reason of S. 83, Bombay 
Land Revenue Code. To this must be 
added the fact of the rent-note of 1913, 
produced in the previous litigation which 
was accepted by the trial Court in that 
litigation as genuine and which has been 
accepted in this Court, even though it 
held rightly that an isolated rent-note is 
not necessarily inconsistent with per¬ 
manent tenancy. 

For these,reasons I am of opinion that 
the permanent tenancy is not proved by 
the plaintiffs-respondents and that the 
suit is barred by res judicata. The ap¬ 
peal is therefore, allowed, the decrees of 
the lower Court set aside and the plain¬ 
tiff’s suit dismissed with costs through¬ 
out. 

K.n./r.K, ‘ Appeal allowed. 
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Madgavkak and Baker. JJ. 

Bhagvandas. Dahyabhai —Appellant. 

V. 

Mansukhlal Bhagvandas —Respondent. 

Appeal No. 7 of 1930, Decided on 5th 
February 1931, against order of Dist. 
Judge, Surat, in Appeal No. 32 of 1928. 

Registration Act (1908), S. 17—Joint Hindu 
family—Documents containing agreement to 
divide property, but no possession given— 
Registration is not compulsory. 

Where the father and a son in a joint Hindu 
family executed certain documents each agree¬ 
ing that the son on one hand, on receiving cer¬ 
tain property was to give up his claim to the 
rest and that the father was to get the same 
property transferred to the son’s name and to 
execute in writing any legal documents that 
may be necessary, but possession was not given. 

Seldi that the documents were not compul¬ 
sorily registrable: A.T.R. 1922 P.C. 266 and 
A.r.i?. 1926 Bow. ^75, Foil.; A.I.B. 1929 P.C. 
269, Dist. [p 419 q g] 

S. B. Parulekar—ioT Appellants. 

H. F, Divatia —for Respondeat. 

Madgavkar, J— The question in this 
appeal is whether the deed and its coun¬ 
terpart (Exs. 39-1 and 39-2) of 3rd April 
1926, between the plaintiff-respondent 
Mansukhlal and his father, defendant 1, 
Bhagvandas, required registration under 
S. 17, Registration Act. The trial Court 
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held that they did; the District Court 
held that they did not. Defendants 1 to 
4 appeal. 

The question in this case must depend 
on the language and construction of the 
documents in question. In the case of 
these documents, first of all, these are 
documents entered into by defendant 1 
and plaintiff; next each agreed that the 
son on the one hand 

“if he receives certain property agrees to give up 
his claim to the rest for himself and Bapulal 
SODS of the defendant.” 

The father equally agrees to get the 
former properties transferred 'to the son s 
name and to execute in writing any legal 
document that may be necessarj’^. Pos¬ 
session was not given. And in these 
circumstances we agree with the learned 
District Judge and hold that the docu¬ 
ments fall within the class of documents 
referred to by their Lordships in the 
Privy Council in Baja7iga7n Ayyar v. 
Bajangam Ayyar (l) and in Bamling 
Pa rwata yya ,v. Bha givaiit Sambliu^ 
appa (2), and not within the classes of 
documents such as those mentioned in 
Skinner v. Skimmer (3). The documents 
therefore do not require registration and 
the appeal must be dismissed with costs. 

Baker. J. —I agree. ‘ 

R.M./R-K. Appeal dismissed. 


( 1 ) 

( 2 ) 

(3) 


A.I.R, 1922 P.C. 266=69 I.O. 123=50 I A 
134=:46 Mad. 373 (P.C.). * 

A.I.R. 1926 Bom. 375=96 I.C. 334=50 
Bom. 3P4. 

A.I.R. 1929 P.C. 269=119 I.C. 633=56 I A 
363=51 All. 771 (l^C.). 
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Beaumont, C. J. 

In re Badhibai Bupji Sanderji 
Petition No. 57 of 1931, Decided on 
13th April 1931. 

Court-fees Act (7 of 1870), Sch. .3 and 
Art. 11, Sch. 1 — Judgment-debts come 
under last sub'title and applicant has to 
state value, if any. 

come under the last sub¬ 
title other property not comprised under the 

foregoing head” and the schedule provides that 

the applicant has to state the value if anv 
The applicant for probate is therefore entitlid 
to state what he considers to be the fair 
of the judgment-debt and to apply for nrohi^ 
on that basis. If the revenue authorTty^ w 

App^^ U and 24 Cal. 567, not Foil. [P%o b ij 

O Gorman—ior Petitioner 
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Judgment. — This is n. referenca 
which has been made to’me by fche fca?:- 
ing master under S. 5, Court-fees Act, 
and the question is whether a judgment 
debt whic!i formed part of the de¬ 
ceased’s estate ought to be included in 
the application for probate at. its (ace 
value, or at the amount which it is esti¬ 
mated to produce. The face value of 
tho judgment-debt is Rs. 10,000, but. 
according to the applicant, the chances 
of recovering that amount are remote 
and lie estimates the sum likely to he 
recovered at Rs. 500. 

Under Sch. 3, Court-fees Act of 1870, 
there is a form of solemn affirmation 
for obtaining probate and in the annex- 
ure to that form are set out various 
heads of property and the manner in 
which they are to be valued, for instance, 
cash in the house and at the banks, 
household goods, weaving apparel, books, 
plate, jewel, etc., have to bo valued and 
estimate given, property in GoWnment 
securities has to be valued at the price 
of the day, property in public com¬ 
panies has to be valued at the price of 
the day. Then comes the heading “book 
debts (other than bad)" and then comes 
“other property not comprised under the 
foregoing heads (state the estimated 
value, if any.)’’ 

Judgment-debt seems to mo to come 
iunder tho last subtitle “other property 
jnot comprised under the foregoing heads" 
land tho schedule provides that the ap- 
’ plicant has to state the value if any. 

In my view the applicant is entitled 
to state what he considers to bo the 
fair value of the judgment-debt and to 
apply (or probate on that basis. If the 
revenue authority is not satisfied with 
tlie estimate he can deal with tho mat¬ 
ter under S. 19-H. I understand that 
a practice ..has grown up of requiring 
debts to be brought in at their face 
value following an old decision of Sir 
Richard Couch in. hi the Goods of E, L. 
Beal:e {l), and a later decision of Sir 
Francis ^Villiam Maclean in In the 
Goods of Ram Chander Ghose (2) but 
those decisions were before the present 
schedule was framed and are not bind¬ 
ing upon me. I see no reason why debts 
should not bo valued. If too low a value 
is placed on a debt further duty must be 
paid under S. 19-E and if too high a 

(1) [1874] 13 Hong. L. R. App. 24, 

(2) [1S97J 24 Cal. 5G7. • 


value is placed on a debt- part of the 
duty must be refunded under S. 19-A. 

I am inclined to think that the same 
rule should apply to a book debt as to 
•a judgment debt. The Advocate-Gene¬ 
ral has pointed out that the schedule 
does not refer to “bad and doubtful 
debts" but only to bad debts, bub ho 
concedes that the expression is used in 
a loose sense. Strictly speaking no debt 
can be treated as bad which remains a 
debt for as long as the debt is there 
there is a possibility of recovering it. 
But I think the reference to debts which 
are bad is made in the ordinary com¬ 
mercial sense and denotes debts which 
are not likely to be recovered in full and 
that they must be valued at the figure 
which they are estimated bo produce. 

In my view therefore there should be 
a direction that the applicant is entitled 
to pub upon the judgment-debt forming 
part of the estate what he considers to 
be the fair value and probate should be 
granted to him on that estimate unless 
the revenue authority takes action under 
S. 19-H. No order as to costs. 

K.n./r.K. Order accordinglij. 
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Beaumont, C. J.and Murphy, J. 

Commissioner of Income^tax^ Bombay, 

V. 

Major K. 0, Go/d/e—Assessee. 

Civil Ref. No. 11 of 1930, Decided on 
30th January 1931, made by Commissioner 
of Income-tax, Bombay Presidency. 

(a) Income-taic Act (1922), 58.48 ( 4 ) and 
S. 16 — Dividends received outside British 
India from company registered in United 
Kingdom and assessed in British India are 
not part of total income for purposes of 

income-tax assessment. , 

Dividends received outside British India from 
sterling companies registered and with their 
shire register in the United Kingdom but satis¬ 
fying tho definition of a company in S. 2 (6) of 
tho Act and assessed to income-tax iu British 
India are not to bo taken into account as part 
of tho totxl inoomo of the assossoo for the pur¬ 
poses of ineomo-tax assossmeut, [!' •^‘22 U IJ 

(b) Income-tax Act (1922), Ss. 43 (1) and 
20—Refund. 

\yhoro tho assessoo is a person liable to assess¬ 
ment to Indian income-tax in respect of part of 
his income, a refund of Indian income-tax is 
admissible iu respect of the sums or dividends 
received by him from the sterling companiM 
registered and with their share register in the 
United Kingdom, [P d23 G IJ 

Jaynshed Kaiiga and A. Kirlce Smiih^ 
for Commissioner. 

Binning, Little & Co,—iov Assossae. 
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Beaumont, C. J.— This is a roforenca 
by the Commissioner of Inoome-tax 
under S. 66 asking for our opinion on 
three questions which he states in para. 8 
of the case. 

It appears that the assessee, Major 
Goldie, is entitled to income derived 
from four sources set out in para. 4 of the 
case. The first is dividends paid in India 
by companies registered in British India. 
The second source is dividends paid in 
the United Kingdom by companies doing 
business in British India but registered 
in London and having their head offices 
in London, and, I understand, also 
having their share register in London, • 
though that fact is not stated. The third 
source is interest earned in British India 
and the fourth source is income accruing, 
arising and received outside British 
India. 

The questions arise in respect of the 
second source, i.e., dividends paid in the 
United Kingdom by companies doing 
business in British India, but registered 
in London and having their head offices 
in London. The particular companies 
from which the income is derived are 
admitted to be companies within the 
definition contained in S. 2 (6), Income- 
tax Act. 

The first question is, whether the asses¬ 
see is liable to be assessed in respect of 
inconie derived from those companies, 
and it appears to me to be quite clear 
that he is not so liable. The companies 
themselves have paid income-tax in res¬ 
pect of income which accrues or arises in 
India, but the dividends which those 
English companies pay to the assessee, 
who is resident in England, are simply a 
debt payable by an English debtor to an 
English creditor, and the source from 
which the debtor obtains the money with 
which he pays is irrelevant. It seems to 
me clear that these dividends are nob 
income which accrues or arises in British 
India, and they are plainly not received 
in British India. Therefore, by virtue of 
S. 4, Income-tax Act, that income is not 
liable to assessment. 

The second question which arises is as 
to whether the assessee is entitled to a 
refund under S, 48, Income-tax Act. That 
section is in these terms ; 

*‘4S (1). If a shareholder in a company who 
has received any dividend therefrom satisfies 

the Income-tax Officer.that the rate of 

income-tax applicable to the profits or gains of 
the company at the time of the declaration of 


such dividend is greater thin the rate applicable 
lo his total income of the year in which such 
dividend w.is declared, he shall, on production 
of the certificate received by him under the 
provisions of S. '20, be entitled to a refund on 
the amount of such dividend (including the 
amount, of the tax thereon) calculated at the 
difierence between those rates.” 

There is no doubb that the present 
assessee, Major Goldie, is a shareholder 
in a company as defined by the Act who 
has received a dividend therefrom. There¬ 
fore he is a person to whom, prima facie, 
the section applies. He has then got to 
satisfy the Income-tax Officer that the 
rate of income-tax applicable to the pro¬ 
fits or gains of the company in question 
at the time of the declaration of such 
dividend (which was eighteen piaO is 
greater than the rate applicable bo his 
total income of the year. 

Now, in order to ascertain what his 
total income of the year is, one has to 
look, first of all, at the definition in 
S, 2 (15), Income-tax Act, which says : 

“ 'Total income’ means total amount of in¬ 
come, profits and gains from all sources to 
which this Act applies computed in the manner 
laid down in S. 10,” 

therefore he must have a total income to 
which the Act applies, that is by virtue 
of S. 4 an income accruing, or arising or 
received in British India. If he has gob 
such a total income, then it seems to me 
that he comes within the section. In the 
case of Major Goldie he has such an in¬ 
come. He is assessable in respect of the 
first source of income, being dividends 
paid in India by companies registered in 
British India, although having regard to 
S. 14 (2), if the company has paid the 
tax, the shareholder will nob have to pay 
it over again. He is also assessable in 
respect of the third source of income, 
which is interest earned in British India. 
Therefore it seems to me that ha is en¬ 
titled to claim a refund 

In ascertaining the amount of his total 
income for the purposes of calculating a 
refund the provisions of S. 43 (4) have to 
be borne in mind. That subsection does 
not contain, in my view, a further defini¬ 
tion of the total income, but for the pur¬ 
poses of S. 48 it adds certain sources of 
income to the total income defined in 
S. 2 (15), and it provides that total in¬ 
come is to include, in the case of any 
person not resident in British India, all 
income, profits and gains wherever aris¬ 
ing, accruing, or received, which, if aris¬ 
ing accruing, or received, in British 
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India, would be included in the computa¬ 
tion of total income under S. 16. So that 
for the purpose of ascertaining the total 
income under S. 48, you have to take the 
total world income, that is, in the case 
of Major Goldie, all the sums set out in 
para. 4 of the case, which I understand 
to be gross income before any deduction 
in respect of English or Indian income- 
tax. As I understand from the case that 
this total world income would be liable 
to be assessed at the rate of twelve pies, 
and as the company has been assessed at 
the rate of eighteen pies, I think that 
the assessee is entitled to a refund at 
the rate of six pies. 

With regard to the actual questions 
put to us, we are disposed to think that 
they are too wide to be answered in the 
actual form in wJiich they are put. 

I propose to answer question (l) by 
saying that dividends received outside 
15ritish India from sterling companies 
[registered and with their share register 
in the United Kingdom but satisfying 
the definition of a company in S. 2 (6) of 
the Act and assessed to income-tax in 
British India, are not to be taken into 
account as part of the total income of 
jthe assessee for the puri)os 0 s of income- 
tax assessment. No (piestioa of super¬ 
tax arises, and I do nob propose to deal 
with that. 

Wibhregaidto question (2), T think 
itho answer should he that the assessee 
l)eing a person liable to assessment to 
Indian income-tax in respect of part of 
ihis income, a refund of Indian income-tax 
jis admissible in respect of the sums or 
dividends received by him from the 
companies referred to in the answer to 
question (l). 

Question (3) has not been argued and 
it is admitted that blie answer should be 
in the ailirraative. 

I think I ought to say, in view of the 

observations of the learned Go nmis- 

sioner appearing in the ease, that the 

question whether the assessee would be 

entitled to the deduction claimed if he 

had no income assessable to tax under 

the Indian Income-tax Act does not arise, 

bub my own view is that in such a case 

the shareholder has no total income to 

which the Act applies and therefore 

b. 48 would have no application in such 
a case. 

No order as to costs. 

Murphy, J. —I would answer the 
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questions in the same sense. Major Gol. 
die’s income consists of four items. Of 
these the first was a dividend paid in 
India by a company registered in British 
India, and the second a dividend paid in 
the United Kingdom by a company doing 
business in British India bub registered 
in London and having its head ollice in 
London. The third, an item of Rs. 10, 
interest paid to him in India and the last 
income accruing wholly outside British 
India. Two of these are items on which 
income-tax would ordinarily be assessa¬ 
ble in India, and one of which is totally 
exempt from the tax. 

The question before us is whether the 
second kind or (h), income derived from 
the dividend paid by the company regis¬ 
tered in England but doing business in 
India can be included within the defini¬ 
tion of ‘total" income under S. 23 (3). 
This is a charging section only and refers 
to total” income without defining it. 

The definition is in S. 2 (15), and is as 
folio-vs : 

“ ‘Total income’ meins total amount of 
income, profits and gains from all sources to 
which this Act applies computed in the manner 
laid down in S. 16" 

and S. 16 includes in total income sums 
actually exempted from the tax under 
the proviso to sub-S. (l), S. 7, i>roviso to 
S. 8, sub-S. 2. S. 14, and sums falling 
within S. 15. Major Goldie’s (b) item of 
income would fall within sub-S. (2), S. 14, 
as having already paid income-tax in the 
hands of the company. But Major Gol¬ 
die is not resident in India, and the divi¬ 
dend was paid to him by the head office 
of the company in England. I think 
that in those circumstances the Act does 
nob apply to this item, and that it can¬ 
not be reckoned as part of his total in- 
come under the definition. 

But, as pointed out by the learned 
Chief Justice, the questions pub to us 
really turn on whether Major Goldie is 
or is nob entitled under S. 14 (2) to a 
refund of the income-tax already paid on 
this dividend by the company, being the 
difference between the rata at which the 
company has paid and the rate at which 
he would have to pay according to his 
total income. 

Major Goldie has some income in 
India, which is assessable under the Act 
though being below the minimum it 
would not in his case bo taxed, and it 
seems to me that being an assessee, he is 
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entitled to a refund of Indian income-tax 
on sums received by him as dividend 
from the company referred to under 
item (b) on his income. 

I therefore answer the questions put 
to us as has been done by the Honourable 
the Chief Justice. 

K N./r.k, Ansioer accordingly. 

A. I. R. 1931 Bombay 423 

Madgavkar and Murphy, JJ. 

Kacharabhai Lehrahhai —Appellant. 

V. 

Kacharabhai Vadilal —Respondent. 

First Appeal No. 147 of 1930, Decided 
on 11th March 1931, against decision of 
Joint First Class Sub-Judge, Ahmedabad. 

Civil P. C. (1908), O. 21, R. 16—Heir can 
continue same darkhast provided he obtains 
order under R. 16. 

The law does not expressly forbid the cou- 
tinuance by the heir of the same exeoutioii 
proceedings and compel a resort by him to a 
separate proceeding. All that the law requires 
is an application to the Court passing the decree 
and an order under O. 21, R. 16. Provided he 
obtains such an order, it is open to him to con¬ 
tinue the same darkhast; A, J. R. 1927 Mad, 
184; A. I. R. 1930 Cal. 614 and A. I. R. 1928 
P. G, 162, Ref. [P 423 G 1] 

B. J, Thakor —for Appellant. 

H. V. Divatia —for Respondent. 

Madgavkar, J. — Vadilal Maganlabthe 
father of the respondent, obtained a 
decree against the appellant and brought 
a darkhast in execution on lltb Novem¬ 
ber 1929. During the pendency of the 
darkhast he died on 12th June 1930. 
His heir and legal representative, the 
respondeat Kacharabhai Vadilal, applied 
to be brought on the record to continue 
the darkhast proceedings. The judg¬ 
ment-debtor, appellant, opposed, but was 
unsuccessful. The learned Subordinate 
Judge allowed the heir to proceed with 
the darkhast. The judgment-debtor ap¬ 
peals. 

The appellant relies on O. 21, R. 16, 
and the decision of the Madras High 
Court in Palaniappa Chettiar v. VaU 
liammai Achi (1). 

The respondent invites our attention 
to a recent decision in Sailendra Nath 
Ghose V. Surendra Nath De (2) and the 
observations of their Lordships of the 
Privy Council in Ja^ig Bahadur v. Bank 

7l) A. I. R. 1927 Mad. 184=:99 I. O. 627=50 
Mad. 1. 

(2) A. I. R. 1930 Cal. 614=129 I. G. 572=57 
Cal. 1137. 


of Upper India, Ltd,, (3). Cases such as 
Ganpaya v. Krishnappa (4), Raghunath 
V. Gangaravi (5) and Bhagwan Das v. 
Jugul Kishore (6) deal with the cases of 
a deceased judgment-debtor, which 
stands on a different footing. If, as in 
the last case, for instance, the property 
belonging to the judgment-deWtor was 
attached and he dies subsequent to the 
attachment, execution might proceed. 
But whan, as here, the decree-holder dies, 
we prefer the. reasoning and the conclu¬ 
sion of the Madras High Court in Pal¬ 
aniappa Chettiar y. Vailiammai Achi (l). 

Under 0. 21, R. 16, an application to 
the Court which passed the decree is 
necessary before the heir can apply, as¬ 
suming that he can be called a transferee 
by operation of law. In the case of an 
ordinary transferee, this Court, in 
Raghunath v. Gangaram (5), held an ap¬ 
plication under 0. 21, R. 16, necessary. 
It is ditlicult to differentiate the case of 
an ordinary transferee by assignment in 
writing from an heir and transferee by 
operation of law, the same particularly 
when O. 22, R. 10, expressly excludes the 
operation of provisions such as Rr. 3 and 
4 of that order. Bub, as pointed out by 
the Calcutta High Court in Sailendra 
Nath Ghose v. Surendra Nath De (2) the 
law does nob expressly forbid the con¬ 
tinuance by the heir of the same execu¬ 
tion proceedings and compel a resort by 
him to a separate proceeding. All that 
the law requires is an application to the 
Court passing the decree and an order 
under C). 21, R. 16. Provided he obtains! 
such an order, it is open to him, in our! 
opinion, to continue the same darkhast.j 

In the present case the respondent 
had actually given such an application, 
but the trial Court thought it was un¬ 
necessary in the view which it took. It 
appears that the executing Court was 
the Joint Subordinate Judge, who was a 
Judge of the same First Class Court 
which passed the decree. 

For these reasons, we are of opinion 
that a reasonable time such as three 
months should be given to the respon¬ 
dent to obtain the necessary order under 
O. 21, R. 16, from the Court which 
passed the decree and to continue the 

(3) A. I. R. 1928 P. C. 162=109 I. 0 417 =: 
55 I. A. 227=3 Luck 314 (P. C.). * 

(4) A. I. R. 1924 Bom. 394=80 I. C. *422. 

(5) A. I. R 1923 Bom. 404=75 I, C 893=47 
Bom..643. 

(6) [1920] 42 All. 570=57 I. C. 610. 
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present darkliast, if he so wishes. On 
the production of such an order the exe¬ 
cution will proceed in the present dar- 
khast on the naerits and in accordance 
with law. Failinf? such production with¬ 
in three months of the I'ecord reaching 
the executing Court, the darkhast will 
stand di^'missod witliout prejudice to the 
deo'oe-iioldar’s application in any other 
darkhast. 

As the objection is. at the most, 
technical in the view wo have taken, we 
order each party to pay his own costs 
throughout, 

K.K./]Mv. Order ocrordin<jly, 
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Mai)(;avkau AM) Raker, JJ. 

Piamnarayan rrevisuhlidas and others 
~ I’laintil'fs—Applicants. 

V. 

Ganesh Ghaswam —Defendants —Oppo¬ 
nents. 

Civil Iievn. Appin. No. 417 of 1928, 
Decided on 8th February 1931, against 
decision of Chief Judge of J^oinhay Court 
of Small Causes, in Suit No. 62C/14218 
of 1928. 

Bombay Codon Contracts Act (1922)—Bye¬ 
laws 80 and 81—Applicability of, stated. 

80 (rained under Bombay Cotton 
Contracts Act applies to forward contracts bet¬ 
ween incinbors of the association as such. It 
docs not apply in tho ciso of a memhcr acting 
as a constituent or an agent. Bye-law 81 applies 
in terms to contracts boiweou agents and their 
constituents i. o. between a member and a non- 
member. [P 424 G 2] 

G. N. Tliakor and Thalcore & Co. — for 
Applicants. 

S. K. Bamji and S. A. Merchant — for 
Cpponents. 

Madgavkar, J.—The petitioner is a 
member of the East India Cotton Asso¬ 
ciation at Roinbay, the opponents non- 
members in Dhulia. There was a hedge 
contract between tho p.artios which is 
not in writing. The petitioner sued upon 
it in tho Court of Small Causes at Bom¬ 
bay, and the opponents siibs 0 f]uontly 
brought a suit against tlio petitioner in 
Dhulia, which has been stayed. Tho 
Court of Small Cfl.uses hold that bye-law 
81 applied, that tho hedge contract in 
question was not in writing, that the 
petitioner was not entitled to sue and 
dismissed the plaint. The petitioner has 
obtiiinod ii rulo in revision. 

It is argued on his behalf that bye-law 
80 applies and not bye-law 81 ; under 
bye-law 80 hedge contracts may be ver- 
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bal and the decision of the Court of 
Small Causes was therefore wrong ; and 
secondly that the opponents having 
themselves brought a suit in Dhulia can¬ 
not both approbate and reprobate, and 
must be taken to admit the contract ; 
and it need not therefore be in writing. 

It is contended for the opponents that 
bye-law 81 applies, and that the view of 
the lower Court is correct. Rye-laws 80 
and 81 which are statutory run as fol¬ 
lows : 

"oO. Forward contracts how made : 

Delivery contracts shall be made on the offi¬ 
cial form given in the -Appendix, Hedge con¬ 
tracts may be verbal or in writing and when in 
writing shall be in one or other of tho forms 
given in the .Appendix. Whether verbal or, 
written all contracts shall be subject to the bye¬ 
laws, provided that in the case of delivery con¬ 
tracts bye-laws 149 to 1G3 inclusive shall not 
apply. 

“ 81 . Agency contracts : 

Contracts between agents and their constitu¬ 
ents, e. g., between a member and a non-mem¬ 
ber or between a member acting as an agent and 
a member acting as his constituent shall bo 
subject to the bve-law’s and shall be in writing 
in the form given in tho appendix (pages C>7, 08, 
69 and 10} provided that to such contracts bye¬ 
laws 130 to 1G6 inclusive shall not apply. 

“A member whose constituent h.as agreed in 
writing to sign tho prescribed form of contract 
and fails or refuses to do so after terms have 
been arranged shall bo treated in all respects as 
if ho had done so and both parties shall have 
the rights and remedies accorded by these bve- 
laws." 

Bye-law 80 applies to forward con-[ 
i.racts and bye-law 81 is shown in the' 
margin to apply to agency contracts. If 
the argument for the petitioner is cor¬ 
rect, before the word "contracts” in bye¬ 
law 81 tho word "delivery” ought to be 
inserted. It would not therefore apply 
to hedge contracts at all. But both the 
bye-laws must, as far as possible, be re¬ 
conciled, particularly when they succeed 
each other. It is apparent that if bye¬ 
law SI applies to delivery contracts only 
and not to hedge contracts, the bye-law 
could easily have said so. Beading themi 
together however we are of opinion that] 
while bye-law 80 applies to forwardj 
cohtracts between niombors of the asso-' 
ciatiou as such, bye-law 81 applies 
to agency contracts as opposed to what 
may be called membership contracts. 
}3yo-law 81 applies in terms to contracts 
between agents and their constituents,' 
i. e., between a member and a non- mem¬ 
ber as in the present case. 

If so, bye law 81 applies in terms. 
Bye-law SO applies to all contracts bet- 
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ween member and member as such and 
not for instance in the case of a member 
acting as a constituent or an agent as in 
bye-law 81. Otherwise it is impossible 
to reconcile both the bye-laws without 
adding to them or subtracting from them 
which we may not do. 

There is no precise case on the point, 
and in Batilal v. Moivjee (l) the judg¬ 
ment is not clear whether the contract in 
question was a hedge contract or not. It 
was apparently common ground that bye¬ 
law 8l applied. The only question was 
whether the agreement which was not 
signed would suffice in the .absence of a 
contract in writing. It was held that it 
did not. The recent decision of the ap¬ 
peal Court in Radhahison Gopikison v. 
Balmukund Ramchandra (2) is not con¬ 
cerned with bye-laws 80 and 81, and 
need not therefore be considered. In the 
result, we are of opinion that the decision 
of the lower Court was right, and it is 
not therefore necessary to consider the 
other point argued before us, viz., whe¬ 
ther, if we had come to a different con¬ 
clusion, the present case would be one 
for the exercise of our revisional power 
under S. 115, Civil P. C. The applica¬ 
tion fails and the rule is discharged with 
costs. 

Baker, J. —I agree. 

Rule discharged. 

( 1 ) A.l.R, 1928 Boln795==lWY.*GTl047~ 

(2) A.I.R. 1931 Bom. 41=128 I.C. 614. 

A. I. R. 1931 Bombay 425 (1) 

Madgavkar, j. 

Hari Mahadeo Vadekar and others — 
Appellants. 

V. 

Vishnu Balhrishna —Respon¬ 

dents, 

Second Appeal No. 1020 of 1928, De¬ 
cided on 10th December 1930, against 
decision of Dist. Judge, Thana, in Appeal 
No. 308 of 1926. 

Limitation Act (1908), Art. 132 —Step-in¬ 
aid of execution explained—All bona fide 
applications against a wrong person as the 
legal representative save limitation. 

An application for execution was made on 
13th April 1920, against the husband of the 
judgment-debtor instead of against the children 
as represented by guardian the father. The 
mistake was subsequently corrected, but the ap¬ 
plication was dismissed. A second application 
was made on 6th April 1923 and a question arose 
if it wns in time. 

Held: that the first application, being a step- 
in-aid of execution, the second application was 
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in time: 20 Cal. 38S; 12 427 a-ud 33 I\Iad, 

6, Ref. [P 425 C 2] 

(r. S. Mulgnonkar —for Appellants. 

G. A. Bhat —for Respondents. 

Judgment.— The question in this ap-, 
peal is whether the present darkbast is! 
in time. That depends upon the questionj 
w'hether the darkbast of 15th April 1920,| 
was a step in aid of execution, as bothi 
the lower Courts have held. 

In that darkbast, the judgment-debtor 
Devki died leaving minor children and 
her husband. Instead of jjreseDting the 
darkbast against the children by their 
guardian, the father, as the legal represen¬ 
tative, the darkbast of 192(', was against 
the husband of Devki as such. That 
mistake was subsequently corrected. But‘ 
it is nevertheless a bona fide mistake as 
the decree-holder had nothing to gain by| 
omitting the children by their guardian,! 
the father, and putting forward the father! 
alone. In this view, the case falls with-, 
in the class of cases where all bona fide' 
ap])lications against a wrong person as 
the legal representative save limitation:' 
Balkishen Das v. Bedmati Koer (1), Hari 
V. Narayan (2), and Ramasioami Chettiay' 
V. Oppilamani Chetti ( 3 ). 

The appeal is dismissed with costs. 

_K.N./r.k. Appeal dismissed. 

(1) [1892] 20 Cal, 388. 

(2) [1887J 12 bom. 427. 

(3) [1906] 33 Mad. 6 = 4 I.C. 1059. 


A. I. R. 1931 Bombay 425 (2) 

Patkar and Broomfield, JJ. 

Shankar Balchand Mariuadi —Appel¬ 
lant. 

V. 

Hiralal Balchand Marwadi —'Respon¬ 
dent. 

First Appeal No. 300 of 1929, Decided 
on 12th January 1931, against decision 
of First Class Sub-Judge, Ahmednagar. 

(a) Civil P. C. (1908J, O. 22, R. 12 — 
Rr. 3 and 4, O. 22, do not apply to execu¬ 
tion proceedings. 

Accordiog to R. 12, 0. 22, Rr. 3 and 4. of the 
Older are not p-ppJicable to proceedings in exe¬ 
cution of the decree. The proper procedure 
in execution is regulated by O. 21, R. 16, in the 
case of a deceased decree-holder and 0. 21, R. -22 
and S. 60 in the case of a deceased judgment- 
debtor. The principal object in making such 
an application is to continue the pending 
execution proceedings, and therefore the ai? 
plication cannot be considered to be a fresh 
application within the meaning of S. 48. The 
fresh application contemplated by S. 48 is a 
substantive application for execution and not 
an ancillary application made with the object 
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of continuing or reviving pending execution 
proceedings. [P 4'27 0 2] 

(b) Execution—Decree-holder can revive 
when suspension is not through his fault. 

^Vhen the execution of a decree has been sus¬ 
pended through no fault of the decree-holder, 
be has a right to revive the execution pro¬ 
ceedings; . 1 . L R. 1927 All. 16 (F. B.), Ref. 

, , . . [P 427 C 2] 

(c) Civil P. C., (1908), S. 48— Application 
to continue proceedings against legal re¬ 
presentatives of judgment-debtor is not fresh 
application within S. 48. 

hen an application is made bv a decree- 
holder to continue the proceedings against the 
legal representative of a deceased judgment- 
debtor, the application inav be made in the 
pending d ir];h ist against the judgment-debtor 
and it need not be l)y a separate application, 
and even if a sooarato application is made by 
the deceased decree-holder against the ropro- 
sentatives of the deceased judgment-debtor it is 
not a fresh application within the meaning 

of S. -t"'. [P427 C2] 

S. B. Pariilekat —for Appellant, 

J. G. Bele —{or Respondent. 

Paitkar, J. —This is an appeal in exe¬ 
cution of the decree in First Appeal 
No. 243 of 1913, de(;ided on 21st June 
1015. The last application for execu¬ 
tion was in darkliast No. 1048 of 1925 
filed on 3rd October 1925. The order 
in the execution proceeding's was con¬ 
firmed by the High Court on 20th Nov¬ 
ember 1928. Defentlanb 3 was a surety 
for defendant 2 in the original suit, and 
the High Court confirmed the liability of 
defendant 3 on 20th Novomlier 1928. 
Defendant 3 died on 10th January 1929, 
and the present application was made 
to continue the execution proceedings 
against the legal representatives of the 
surety, defendant 3. The lower Court 
allowed the application. 

It is urged on behalf of the appellant 
that it was necessary for the decreo- 
holdor to bring a separate application 
for execution against the legal repre¬ 
sentative of the surety, defendant 3. and 
th i,t such an application would bo beyond 
time under 8. 48, Civil P. C.. having 

made more than twelve vears after the 

% 

date of the decree, and reliance has been 
placed on the decisions in the cases of 
Pal a niap pa Chet liar v. Vat I ia m m a i. 
Af'hl (1), Akhoy Kumar Talukdar v. Sii- 
rewlra Lai Pal (2) and Muhammad 
Sadiq All Khan v. Sajjad Mi rza (3). 

In Palaniappa Chettiar v. V^alliammai 

(1) A. I. R. 1927 Mad. 18-1=99 1. C. 627=50 
Mad. 1, 

(2) A. I. H. 1926 Oal. 057=96 I. C. 878. 

<3) A. 1. R. 1928 Oudh 30=105 i. 0,611=3 
Luck. 126. 


Achi (l) it was held that the legal re¬ 
presentative of a decree-holder, who 
died during the pendency of an execu¬ 
tion petition filed by him, cannot be 
substituted in his place in the execu¬ 
tion petition and be allowed to continue 
it, and that the question 'must be de¬ 
cided by reference to the specific berms 
of the Code of Civil Procedure. The 
only provision allowing the legal re¬ 
presentative of a deceased decree- 
holder bo execute the decree is con- 
tained in O. 21, R. 16. The case of 
Palaniappa Chettiar v, Valliammai Achi 
(l) related to -an application by a legal 
rep-esentative of the decree-holder to be 
brought on the record. The case of 
Akhoy Kumar Talukdar v. Surendra Lai 
Pal (2) has no application to the fasts 
of the present case, for the question 
turned on the application of S. 73. Civil 
P. C. During the course of the judgment 
however it was observed as follows 

(p._737 of 30 C. W. N.): 

“ On tho cloath of tho applicant for execution 
it was open to the legal ropresontalives of the 
deceased decree-holder to apply immediately 
for carrving on the proceedings in execution 
of tho decree or to applv for fresh execution 
under 0. 21, R. 16, Civil P, C.’* 

In Mima Muhammad Sadiq All Khan 
v. Sajjad Mirza (3). it was held that 
there is no rule under which the legal 
representative of a deceased decree- 
holder can or should apply merely for 
substitution of names. The application 
should he for execution. It was held 
in that case that the application under 
0. 21, R. 16, Nvas nob an application for 
execution; bub was a step-in-aid of exe¬ 
cution. The decision however follows 
tho decision of the Allahabad High 
Court in Baij Nath v. Bam Bharos (4). 
It was held by the Full Bench in that 
case that an application by the heir of 
tho deceased decree- holder was not a fresh 
application within tlie moaning of S. 43. 
Civil P. C. In that case the deoree- 
liolder in January 1925 applied that the 
record of the previous execution should 
be sent to the Collector and on 2Sbh 
April 1925, the legal representatives 
applied that Ram Lai s name might be 
removed and that the petitioners might 
be entered in the array of decree-holders, 
and did nob ask for any fresh proceed- 
ings. It was observed as follows (p. 514 
of 49 .1//.): 

(4) A. I. R. 1927 All. 105=104 I, G. 116=49 
All. 509 (F. B.). 
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“ They had to make an application in the 
nsaal form of ten columns, because there is no 
rule of law which enables the legal represen¬ 
tative of a deceased decree-holder to apply for 
mere substitution of names. Hs must apply, 
whenever he does anply, for execution of the 
decree, vide 0. 21, R. 16, Civil P. C. It is 
clear therefore that neither the application of 
28tb January 1925, nor the application of 28th 
April 1925, was .a “fresh application” within 
the meaning of S. 48, Civil P. C. 

It would follow from these decisiong 
that if the legal represeotative of a de¬ 
ceased judgmeat-creditor makes an ap¬ 
plication to continue the execution pro¬ 
ceedings, he must do so nob by an 
appycation for mere substitution of 
names, but must apply for execution 
under 0, 21, R. 16. Such an application 
is not necessarily a fresh application 
within the meaning of S. 48, Civil P. C. 
In the present case we are not concerned 
with an application by a legal represen¬ 
tative of a deceased decree-holder, but 
an application by a decree-holder to 
continue the execution proceedings 
against the legal representative ^of the 
judgment-debtor, and express provision 
has been made by the Code for such an 
application by S. 50 and O. 21, R. 22. 
S.^50 lays down: 

“ Where a judgment-debtor dies before the 
decree has been fully satisfied the holder of 
the decree may apply to the Court which passed 
It to execute the same against the.legal -repre¬ 
sentative of the deceased.” 

Such an application to execute the 
decree against the legal representative 
need not necessarily be made by a fresh 
application for execution; but it may be 
made by an application in the pending 
darkhasb against the deceased judgment- 
debtor. This view has been accepted 
by this Court in Purushottam v. Eajbai 
(5), where it was held that when execu¬ 
tion proceedings are commenced against 
a judgment-debtor, they can be con¬ 
tinued after his death by substituting 
the name of the legal representative in 
place of the deceased judgment-debtor 
in the application for execution. It is 
not necessary to file a fresh application 
under the provisions of S. 235, Civil 
P. G. Though there was no express pro¬ 
vision in the old Civil Procedure Code 
corresponding to O. 22, R. 12, it was 
held by judicial decisions that Ss. 361 to 
372 of the old Civil Procedure Code were 
not applicable to execution proceedings. 

Order 22, R. 4, enables the plaintiff 
i n a pendin g snit to apply for substitu- 

(5) [1909] 34 Bom. 142=4 I. G. 839. 


tion of the name of the legal representa¬ 
tive in the place of the deceased defen¬ 
dant. Similarly, under O. 22, R. 3, the 
legal representative of a deceased plain¬ 
tiff can be brought on 'the record by an 
application in that behalf. But according! 
to R. 12, O. 22, Rr. 3 and 4 of the order! 
are not applicable to proceedings in! 
execution of the decree. The proper pro-i 
cedure in execution is regulated by 0. 21,! 
R. 16, in the case of a deceased decree- 
holder and O. 21, R. 22 and S. 50, Civil' 
P. C., i-n the ease of a deceased judg-i 
ment-debtor. The principal object in' 
making such an application is to continue 
the pending execution proceedings and! 
therefore the application cannot be con-; 
sidered to be a fresh application within’ 
the meaning of S. 48, Civil P. C. Thel 
fresh application contemplated by S. 48,1 
Civil P. C., is a substantive application 
for execution and not an ancillary appli¬ 
cation made with the object of continu 
ing or reviving pending execution pro¬ 
ceedings. Whan the execution of a decree 
has been suspended through no fault of 
the decree-holder, he has a right to revive 
the execution proceedings: see Chhattar\ 
Singh v. Kamal Singh (6). 

We think, therefore that when an ap¬ 
plication is made by a decree-holder to 
continue the proceedings against the 
legal representative of a deceased judg¬ 
ment-debtor, the application may be 
made in the pending darkhast against 
the judgment-debtor and it need not be 
by a separate application, and that even 
if a separate application is made by the 
deceased decree-holder against the repre¬ 
sentatives of the deceased judgment- 
debtor it is nob a fresh application! 
within the meaning of S. 48. Civil P. C. 

The view taken by the lower Court 
seems to be right, and this appeal must 
be dismissed with costs. The costs will 
be payable to respondent 1. 

Broomfield, —The question is whe¬ 
ther, when a judgment-debtor dies dur. 
ing the pendency of an execution pro¬ 
ceeding, the pending proceeding may be 
continued against the legal representa¬ 
tive of the judgment-debtor, or whether 
the decree-holder must make a fresh 
application for execution which will be 
time barred under S. 48 of the (?ode if 
not brought within 12 years of the date 
of the decree. In the case of a suit the 



A .1. R. 1927 All. 16 = 
All. 276 (P.B.). 


100 T. C. 692 
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Vrovisions of 0. 22, K. 4, would apply, 
but, under li. 12, 0. 22, K. 4 has no 
application to execution proceedings. It 
has therefore been argued on behalf of 
the appellant, i. o., the son of the judg¬ 
ment-debtor, that in the absence of any 
]jrovision for the substitution of names 
of legal ropresontatiies in execution, it 
is necessary for the decree-holder to 
make a fresh application, v/liich in the 
)»r 6 .', 0 nt case, it is contended, would be 
barred 'ey limitation, bor this proposi¬ 
tion reliance has mainly been placed on 
the dlici^ion in Palaniappa Chetliar v. 
yalfiaminai Achi (l). It was held there 
that the legal representative of a decree- 
holder, who died during the pendency of 
an execution petition filed by him, could 
not lie substituted in his jilace in the 
execution petition and he allowed to 
continue it. That case was complicated 
by tlie fact that there had been a trans¬ 
fer of the decree, and the provisions of 
O. 21, J\. 15, and O. 22, R. 10, had to he 
considered, and apart from that it is not 
an express authority on tho point which 
wo have to decido in tho present case. 
There is no reason to dissent from the 
dictum in that caso that tho question 
what is to he done when a party to 
execution procoodings has died must be 
answered by roforenco to tho specific 
terms of the Code of Civil Procedure. 

In the caso of tho death of tho judg- 
inent-dehtor tlio specific terms of the 
Code applicablo to tho case will he S. 50 
and 0. 21, R. 22. Both S. 50 and 0. 21, 
li. 22, contomplato an application for 
the execution of the decree. But, as far 
as I can see. there is no reason why the 
api)lication there referred to must neces¬ 
sarily ho an application made for the 
first time and may not include an appli¬ 
cation inaelo in continuation of a proceed¬ 
ing already pending. 

Tlie ease of Alirza MuhmnmaJ Sadiq 
All Khan v. SajjaJ Mirza (3), also relied 
upon on behalf of tho appellant, lays 
down that as there is no rule under 
which tho legal representative of a 
deceased decree-holder can apply merely 
for substitution of names, the proper 
application to be made is an application 
for execution. But the Court merely 
ioWowBd Baij Nalh v. Bam Bharos (4). 
and what was held in that case wu\s that 
an application that tho heir of the 
docoasod decree-holder might be brought 
on tho record and that execution might be 


proceeded with was not to bo regarded 
as a fresh application within the mean- 
ing of S. 48, bub that it might be re¬ 
garded as a continuation of the proceed¬ 
ings already pending, and that there was 
no necessity for a fresh application. 

Purushoitam v. Bajhai (5) is the autho¬ 
rity relied upon lor the view taken by 
the trial Court, viz., that execution pro¬ 
ceedings can be continued against the 
legal representative of a deceased judg- 
ment-dehtor without the necessity for a 
fresh application. It is true that this 
was a caso under tho old Civil Procedure 
Code, but it appears to be still good law. 

An attempt w'as made to distingui^ it 
on the ground that there has boon some 
modification in the language of S. 50, 
corresponding to the old S. 234, and on 
the ground that 0. 22, 11. 12, is a new 
provision. We have compared the langu¬ 
age of S. 50 with that of the old section, 
and it does not appear to us that the 
changes made make any material differ¬ 
ence as regards the point now' before us. 

0 . 22, R. 12, is no doubt a new provision, 
but it only gives effect to the law as 
previously laid down by judicial deci¬ 
sions and as recognized- even in Pwru- 
shottavi V. Bajhai (5), 

1 agree that tho appeal should be dis¬ 
missed with costs. 

K.K./u.K. Appeal dismissed. 

A I. R. 1931 Bombay 428 

Ra>:5nek.\r. J.- 

In re Adarji Maitchcrji Da/ai—Peti¬ 
tioner. 

Application for Letters of Administra¬ 
tion, Decided on llth April 1930. 

(a) Succession Act (1925), S. 250—Policy 
of insurance on lives of partners—Policies 
forming part of partnership property—On 
death of one partner others can apply for 
letters of administration under S. 250. 

Whoro in iho course of p:\rtuOTsliip busiuoss 
tho p.ulncis oftoel insuraneo on their own lives 
and obtain poiicios i\ud tho account in respect of 
the poHoios and tho promi:\ payable form a part¬ 
nership account and not tho individual account 
of tho partners, the surviving partners oan on 
tho death of one of them apply under S. ‘150 for 
letters of administration Innitod to the policy 
of tho deceased, provided he loaves no geuenvl 
ropresentativo or one who is unable or uu- 
willing to act as such. [P 429 0 l] 

(b) Succession Act (1925), S, 250—S. 250 
applies even if estate of deceased derive 
benefit from trust property. 

Section 250 is silent about the subsoqusnt or 
ultimate devolution of property of which tha 
deceased was trustee: and it 'applies oven if the 
estate of the deceased derive any l>6nofit from 
the trust property. [P 430 011 
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(c) Trusts Act {1882\ S. 88—Partnership 
estate in name of partner—Latter is trustee. 

Even if.ail}’partnership estate stan'ls in the 
name of a pirtuer, the latter is a trustee oc 
that particular estate or property for the part¬ 
nership. ! P 429 0 2] 

(d) Succession Act (1925^ S. 250—“ Bene¬ 
ficial interest ”—Meaning in relation to 
partnership explained. 

No D\rtner Cvan be s\id to have anv beneficiat 

L • 

interest in any p^rfciculac estate or property 
until the partaersliip is wound up o.tid accounts 
taken: 21 Bom 673; Lor i Sadeleij v. Attorne^r 
General, {1897i A. C. 11. Foil. 

, [P 429 C 2, P 430 1] 

Taraporewala —for Petitioner. 

J amshed Katiga, Advocate-General — 
for the Crown. 

Judgment.—This is an application 
by one Adarji Mancharji Dalai for 
letters of administration limited to two 
policies standing in the name of the de¬ 
ceased Ratanji Mancharji Dalai. 

The facts in this case are that the peti¬ 
tioner and his brother Ratanji were 
carrying on business in partnership at 
various places, and in the course of such 
business had acquired considerable pro¬ 
perty for and on behalf of the partner¬ 
ship. Ratanji died leaving a will by 
which he appointed three executors, one 
of them being the petitioner himself. All 
the executors have renounced, and there¬ 
fore it follows that there is no general 
representative of the estate left. 

The evidence before me shows that in 
the course of the partnership business, 
the partners effected insurance on their 
own lives and obtained certain policies, 
some in the name of the deceased and 
others in the name of the petitioner. 
There is no doubt on the materials be¬ 
fore me, which have not been challenged 
by the Advocate-General, that the ac¬ 
count in respect of these policies and the 
premia payable was a partnership ac¬ 
count, and not the individual account of 
the partners. Then in the will itself the 
testator has described these policies as 
being partnership property. The entry 
showing that these are partnership pro¬ 
perties is in the handwriting of the de¬ 
ceased. Therefore I have no hesitation 
incoming to the conclusion that these 
policies were partnership assets, affected 
no doubt on the lives of individual part¬ 
ners but for the benefit of the partner¬ 
ship. And this position is not challeng¬ 
ed, and cannot be challenged. 

That being the position, the only ques¬ 
tion is whether the present case comes 


within S. 250, Succession Act. That sec¬ 
tion run as follows; 

“ Where a person dies, leaving property of 
which he was the sole or surviving trustee, or in 
which ho had no beneficial interest on his own 
account, and leives no general representative, 
or one who is unable or unwilling to act as such 
letters of administration, limited to such pro¬ 
perty, may be granted’to the beneficiary, or to 
some other person on his behilf.” 

Therefore in cases in which the decea¬ 
sed was the sole or surviving trustee and 
left no general representative, or one 
who is unable or unwilling to act, letters 
of administration limited to such pro¬ 
perty may be granted. Certainly in cases 
in which the deceased had no beneficial 
interest in the property on his own ac¬ 
count, a limited grant may issue, if the 
other conditions in the section are 
satisfied. 


The only question therefore is whether 
the application falls within S. 250. 
Now under the law it is clear that even 
if any partnership estate stands in the 
name of a partner, the latter is a trustee 
of that particular estate or property for 
the partnership. If any authority is ne¬ 
cessary, reference may be made to S. 88, 
Trusts Act. The position therefore is 
that the policies were partnership pro¬ 
perty. They stood in the name oT the 
deceased and the deceased was a trustee 
thereof for the benefit of the partnership. 

A very elaborate argument has been 
addressed by the Advocate-General as to 
the consequences which may happen if I 
accepted the contention of the petitioner. 
I may point out that I am not concerned 
with the consequences of any order 
which may make. The only question 
with which I am concerned is whether 
the facts of the case fall within the pur¬ 
view of S. 250. Bfis first argument was 
that under the section it was necessary 
that the deceased must have no benefi¬ 
cial interest in the property of which he 
is also a trustee. Rut in the end he gave 
up that position, and rightly too, becfiusa 
that position cannot be maintained hav¬ 
ing regard to the authorities to which 
my attention has been drawn by the 
learned counsel on behalf of the petition¬ 
er, viz., In the goods of, A.A.D. Sassoon (l) 
and Lord Sudeley v. Attorney-General (2), 
Apart from these cases, the position in 
law 13 very clear. No partner can be said 

to have any hen^ial interest in a.nv 

(1) [1897] 21 Bom. 673” --- 

(2) [1S97] A. C. 11=66 L. J. Q. B 21-75 L T 
398=45 W. R. 305=61 
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particular estate or property until the 
'partnership is wound up and accounts 
|taken. And it is in evidence that'this 
particular partnership was not wound up 
^till the death of the deceased. Therefore 
until the death of the deceased he was a 
trustee of the policies which stood in his 
name on behalf of the partnership, and 
it is clear that he would not have been 
able to make any beneficial use thereof 
for himself or to assign them to his 
heirs. 

Then the next argument, as I under¬ 
stand, it is that this section can only ap¬ 
ply if the estate of the deceased does not 
derive any benefit from the particular 
property, and if the estate of the decea¬ 
sed derives such benefit from the pro¬ 
perty, then the section cannot apply. I 
am unable to accept this contention also, 
because it comes to this that if a person 
is a trustee witliin the moaning of the 
section up to the time of his death, he 
would cease to be a trustee if after his 
death liis heirs are likely to derive bene¬ 
fit out of tiio property of which he was a 
trustee. Nothing is said in the section 
;al)out the subsequent or ultimata devo¬ 
lution of property of which the deceased 
'was^a trustee. 

The third argument of the Advocate- 
General was tliat tliis is a case in which, 
if probate was applied for by the exaou- 
tors, they would have had to pay probate 
duty. Apart from the fact that this ques¬ 
tion does not arise on the present applica¬ 
tion S. 19-D, Court-fees Aot, is a complete 
answer to that argument. 

I therefore hold that the deceased was 
|a trustee within the meaning of S. 250, 
iSuccession Act, and the petition must be 
granted, subject to this, that before any 
grant issues the petitioner will put in re¬ 
nunciation of Cursetji Dalai. 

Costs of the Advocate-General as well 
as of the petitioner to come out of the 
estate. Those of the petitioner as bet¬ 
ween attorney and client. No probate 
duty to be charged. Counsel certified. 

V.B./u.K, Order accordingly. 


A, I. R. 1931 Bombay 430 

Madgavkar, J. 

Zaverchand Khimchand and another — 
Appellants. 

v. 

Jesang Naran — Eespondent. 

Second Appeal No. 569 of 1928, De¬ 
cided on 20th November 1930, against 
decision of Dist. Judge, Broach and Pan- 
chmahals, in Appeal No. 46 of 1926. 

Civil P. C. (1908), S, 100—Mi*ed question 
—Question of constructive notice is mixed 
question of fact and law— R was prior pur-' 
chaser of portion of bhag, consideration 
being previous debts due on promissory 
notes—.1 purchased entire bhag on inquiring 
from vendor and talati who informed him 
that R was tenant—Failure to inquire from 
R held not to amount to gross negligence 
amounting to constructive notice — R held not 
entitled to compensation as he held on deed 
void under Bombay Bhagdari Act. 

The question of coustructivo notice must bo 
a mi.'ced question of law and fact rather than 
of pure law. 

H was the prior purchaser of an unrecognized 
portion of a bhag from the bhagdar, the con¬ 
sideration being a part of previous debts duo on 
promissory notes. .1 who was the subsequent 
purchaser of the entire bhag sued for possession 
from R. A had inquired of the vendor and the 
talati aud was assured and correctly that R 
was entered in the Record-ofRights as a tenant. 

.1 however failed to inquire of R. 

Hfid : that the deed in favour of R was not 
moroly voidable but was opposed to express law 
and void. 

That in absence of a finding by the lower 
Courts that .1 deliberately refrained from going 
to R because .1 doubled the information of the 
vendor and the talati as to the Record of Rights, 
the abstention from inquiry from R did not 
amount to wilful or gross negligeuce amounting 
to constructive notice, [P 431 C 1,2] 

That R was not entitled to any compensation 
from .1 as R took the sale deed knowing it to be 
void aud .1 bona fide took his sale deed without 
notice of R's deed on the assurance of the 
vendor aud the talati that R was a tenant. 

[P 432 C 1] 

G. N. Thakor with II. D. Thakor —for 
Appellants. 

B. J. Thakor —for Respondent. 

Judgment. — The question in this 
appeal is whether the defendant-res¬ 
pondent is entitled to payment from the 
plaintiffs-appellants. The defendant-res* 
pondent was the prior purchaser of an 
unrecognized portion of a bhag from the 
bhagdar, the consideration being a part 
of previous debts due on promissory 
notes. The appellants are subsequent 
purchasers of the entire bhag and sued 
for possession from the respondent. The 
trial Court held that the appellants had 
no notice of the sale in favour of the res¬ 
pondent and decreed the claim. In appeal 
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by the defendant the lower appellate 
Court held that the plaintiifs had con¬ 
structive notice and were not entitled to 
recover possession unless they paid into 
Court the amount of the consideration 
recited in the respondent’s deed. The 
plaintiffs appeal. 

It is argued for the appellants that the 
alienation in favour of the respondent 
being not merely voidable but forbidden 
by the Bhagdari Act and void, there was, 
strictly speaking, no equitable right to 
repayment in favour of the respondent 
even as against the vendor, much less 
against the appellants, and therefore the 
question of constructive notice did not 
really arise. In any case the view of the 
trial Court was right and the lower ap¬ 
pellate Court wrong that the appellants 
made inquiries and purchased bona fide 
without notice and were entitled to pos¬ 
session without payment. It is contended 
for the respondent, firstly, that the ap¬ 
pellants had notice ; secondly, the Courts 
had power to award compensation even 
from the subsequent purchasers, the ap¬ 
pellants, and not merely from the ori¬ 
ginal vendor ; and thirdly, the discretion 
was properly exorcised and the order of 
compensation was correct. 

It is un^ioubted that the deed in favour 
of the respondent was not merely void¬ 
able but was opposed to the express law 
and void. On the question of notice the 
facts as found by both the Courts are that 
the appellants inquired of the vendor 
Bhagvan and of the talafci who assured 
them and correctly that the respondent 
was entered in the Eecord of Eights as a 
tenant. The appellants however failed 
to inquire of the respondent, and under 
S, 3, T. P. Act, the question before the 
Courts was whether this abstention from 
inquiry from the respondent was wilful 
or was gross negligence sufiBcient to con¬ 
stitute constructive notice. It is argued 
for the respondent that in England from 
the case of Daniels v. Davison (1), which 
has been followed in India, possession 
has been held to be cogent evidence of 
notice : ShaT^udin v. Govind (2). Inquiry 
frohi the vendor and not from the person 
in possession is not suifioient : Magoo 
Brahma v. Balkrishna Das {3). It is con- 
tended for the appellants that the onu s 

(1) [1809] 16 Ves. Jun. 249=10 R. R I 7 t 

(2) [1902] 27 Bom. 452=5 Bom. L.R. I 44 ’ 

(3) [1913] 20 I. C. 195. 


is on the respondent: Pceikha v. Bapu (4) 
distinguishing Eimatlal Motilal v. Vasu^ 
deo Ganesh (5). 

The question of onus does not how¬ 
ever really arise in this case. Neither 
side called the owner Bhagvan The 
judgment of the trial Court is in ’ favour 
of the bona fides of the appellants and 
the mala fides, if any, rather of the res¬ 
pondent, who apparently set up a false 
case of a subsequent agreement by the 
bhagdar to sell jointly to himself and 
the appellants. It vvas held in Faki 
Ibrahim v. Faki Giilavi (6) that the sub- 
sequent purchaser 

^ Jtnowledge of the pJain- 

tiff being m possession, and having made no 
inquiry why the plaintiff was in Dos^essinn 
must be taken to have had constructive ^notice 
ot all the equities in favour of the plaintiff.’* 

Fawcett, J., however expressly refer 

Specific 

Belief Act, with regard to the absence of 
inquiry from the person in possession. 
The question of constructive notice must 
be a question of mixed law and fact 
rather than of pure law, and in the 
absence of a finding by the lower Courts 

that the appellants deliberately refrained 

from going to the respondent because 
they doubted the information of the 
vendor and of the talati as to the Eecord 
of Eights, I agree with the trial Court and 
not with the lower appellate Court and 
bold that abstention from the inquiry 
from the respondent is not wilful or 
gross negligence amounting to a con¬ 
structive notice on the facts of this 
particular case. 


In this view the question of compen¬ 
sation to the respondent hardly admits 
of doubt. In cases under the Bhagdari 
Act and even m suits by the vendor, the 
first case m which such compensation 
was awarded was Gulabchand v. Fidbai 
(V. And m the subsequent case, Hari- 
bhai Hanji v. Nathubhai Batnaji (8), 

Shah, J., points out at p. 66 U6 Born. 

L. Bj, 


under the ruling in Jijihhai v. Nagji ( 9 ) the 
Court IS bound to award compensation in all 
cases as a matter of course where the document 
IS found to be void in consequence of the nro 
visions of the Bhagdari A ct. It has to be o^on- 


(4) A. I. R. 1923 Bom. 410=73 T P 

(5) [1912] 36 Bom. 446=16 I C fiftn 

( 6 ) A. L E. 1921 Bom. 459 = 60 I 

45 Bom. 910. 

(7) [1909] 33 Bom, 411=3 I C 746 

( 8 ) 11913. 38’Bom. 249=23 T r Rno 

(9) [1909] 31. C. 76i: ’ 


231. 

C. 986= 
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siiilcrod in each case a? to whether the agreement 
is discovered to be void and whether any person 
has recoiveii any ad .aiit.igo.” 

In that case it was held that there was 
nothing to show that the defendant was 
aware of tiie fact that the* agreement to 
the hhagdar was void at the date of tlie 
ag)'Gemo!jt. In the present case the 
trial Court has found that the respon¬ 
dents ktie V on the date of the agreement 
that it was void and took the risk of pos¬ 
session knowing that the sale deed in 
his favour was illegal. It is perfectly 
true, as pointed out for the respondent, 
that at least in the case of documents 
which are voidable, such as for instance 
a sale by a minor witliout the sanction 
of tlie Court, compensation may be 
awarded even from a subsequent xmr- 
chaser and without such an offer such a 
X)urchas 0 r may even be refused posses¬ 
sion : Dioijendra Mohan Sarma v. d/ano- 
rama J)asi (10). On the facts of the 
present case, without expressing any 
opinion as to how far the respondent 
might have been awarded compensation 
from the original vendor J3hagvan, it 
suffices to say that on date of the deed 
jthe respondent took the sale deed know¬ 
ing it to be void ; that the appellant, 
bona fide took a valid sale deed without 
jnotice of the respondent’s deed and on 
jthe assurance not merely of the vendor 
|but also of the talati that he was a te- 
Inant, and that the respondent is not, 
!in my opinion, entitled to compensation 
ifrom the appellants. 

It is nob therefore necessary to observe 
that even in regard to the amount of 
compensation, if the appellants had boon 
held lial)le, the amount recited in the 
rosiiondent’a sale deed was nob neces¬ 
sarily a proper measure. In a suit as 
between the vendor and the respondent, 
it might have been open to the vendor 
to ask for accounts under the Dakkhan 
Agriculturists’ Belief Act in fixing the 
amount of compensation. 

For tiioso reasons, the appeal is al¬ 
lowed, the decree of the lower appellate 
Court is set aside, and the decree of the 
trial Court restored, with costs through¬ 
out on the respondent. 

R.m./r.tc, Appeal alloicctL 


(10) A. I. R. 1922 Oal. 150 = 70 I. 0. 990 
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Patkar and Broomfield, JJ. 

Secy, of State —Appellant. 

V. 

Tlusenahu Daudbhai and another — 
Respondents. 

Firbt Appeal No. 299 of 192d, Decided 
on IGth Septembe** 1930, against deci¬ 
sion of Dist. Judge, Broach and Panch- 
mahals, in Civil Buit No. 15 of 1925. 

(a) Bombay Revenue Jurisdiction Act (lO 
of 187G), S. 11 —S. 11 applies to order by 
city survey officer. 

Section 11 applies to an order or decision by 
the city survey otriccr. The word “ act " is 
wide enough to cover a iudicial or a quasi¬ 
judicial act, viz. the passing of an order or 
decision by a revenue officer. S. 11 contem¬ 
plates the presentation of all such appeals al¬ 
lowed by law before bringing the suit. All 
such app3als would refer to appeals against the 
act or omission. The section would be rendered 
nugatory if the contention that the act does not 
include an order or decision wore accoptod. 
The section is not a complex statute of limita¬ 
tion for protection of Government, but the 
object is to protect Oovornmeut from being 
exposed to law suits arising out of the orders of 
its subordinate officers before its superior 
officers have been afforded the opportunity of 
considering and it may be, of disallowing the 
executive orders of its subordinate officials: 
(lb9G)7kJ. 341; 22 Dow. 5d3; 5d J. C. 122; 2S 
Bom, 332; .1. I. B. 1932 Bom. 274; A. I. R. 1931 
yiom, 23S, Ref. [P 433 C 1] 

(b) Bombay Revenue Jurisdiction Act (10 
of 1876), S. 11—Notice ambiguous and mis¬ 
leading—S. 11 should not be applied. 

Notice issued bv the citv survey officer r.m 
thus: “If any porson'desiros to appeal agiinst 
the above mentioned order ho should appeal in 
the prescribed manner to the Collector within 
GO (sixty) (lays from the date of the s.aid order. 

If no suit iu a civil Court is filed within one 
yc.ar from the date of the final decision of such 
appeal or if no appeal is preferred from the date 
of this order, no civil suit can bo instituted in 

anv Court to sot aside or varv the said order, ” 

• • 

Held', that the document was very ambiguous 
and misleading. It might reasonably appear 
to the recipient of such a notice that it was uot 
necessary for him to appeal at all and that it 
would be sufficient if ho brought a suit within 
one year of the inquiry officer’s order, and 
thorofoio S. 11 should not bo applied to suoh a 
case. [P 432 C 2] 

B, G. Rao —for Appellant. 

A, .1. Adarkar for ill. H. Mehta —for 
Baspondents. 

Patkar, J. -The question urge! on 
behalf of the appellant in these appeals 
is whether the suits are barred under 
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S. 11, Bombay Revenue Jurisdiction Act, 
10 of 1876. The learned District Judge 
held that S. 11, Bombay Revenue 
Jurisdiction Act did not apply because 
S. 11 contemplates an act, i. e., a 
positive act of dispossession and 
would not cover an order or decision by 
the city survey of&cer. We think the 
learned District Judge erred in holding 
jthat the section did not apply to an 
'order or decision by the city survey 
jofficer. The word ‘ act ” is wide enough 
!to cover a judicial or a quasi-jndicial 
iact, viz. the passing of an order or daei- 
■sion by a revenue officer. S. 'll, 
Bombay Revenue Jurisdiction Act, con- 
templates the presentation of all such 
appeals allowed by law before bringing 
the suit. All such appeals would refer to 
appeals against the act or omission. 
S. 203, Bombay Land Revenue Code, 
Bombay Act 5 of 1879, prescribes an ap¬ 
peal against the decision or order passed 
by a revenue officer. S. 11, Bombay 
Revenue Jurisdiction Act, would be ren¬ 
dered nugatory if the contention that the 
act does not include an order or decision 
were accepted. In Natha v. Secy, of 
State (1) it was held that passing an 
order is clearly an act and so comes 
within the provision of S. 11, Bombay 
Revenue Jurisdiction Act. The section 
is not a complex statute of limitation for 
protection of Government, but the object, 
as stated in Eanchod v. Secy of State (2), 
is to protect Government from being ex¬ 
posed to law suits arising out of the 
orders of its subordinate officers before 
its superior officers have been afforded 
the opportunity of considering, and, it 
may be, of disallowing the executive 
orders of its subordinate officials. 

In Dayal v. Secy, of State (3), where a 
suit was filed for reversal of the order of 
the Collector directing removal of an en¬ 
croachment and for an injunction, it was 
held that the omission to file an appeal 
from the Collector's order to the Re¬ 
venue Commissioner or Government 
barred the suit under S. 11, Bombay Re¬ 
venue Jurisdiction Act. 

In Sakharaviy. Secy, of State (4) it 
was held that S, 11, Bombay Revenue 
Jurisdiction Act, did nob apply in the 
circumstances of that case, because the 


(1) 

[1896^ 

P. J. 341. 

(2) 

ri897 

22 Bom. 583. 

(3) 

[1920' 

59 I, C. 122. 


[1904; 

1 23 Bora. 332=6 Bom. L. R. 124, 
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act or omission which was the cause of 
action was not an order or decision in 
respect of which there was a right of 
appeal under the Bombay Laud Revenue 
Code. The result would have been 
different if the act was an order or deci¬ 
sion against which there was a right of 
appeal. As a matter of fact, appeals had 
been presented though beyond the period 
of 60 days, and it would appear from 
p. 335 that the District Judge felt that 
he would not be justified in relying on 
the bar under S. 11, Bombay Revenue 
Jurisdiction Act, on the authority of 
Eanchod's case. The act complained of 
in that case appears to be an act of 
Government in giving the river bed for 
cultivation and was not an order or 
decision of a subordinate officer against 
which an appeal lay. 

In Nath2ira77i y. Secy, of State (6) the 
decision is based on the ground that 
there was no order of a revenue officer, 
the plaintiffs were allowed to continue 
to hold the land rent free, no oppor¬ 
tunity was given to the plaintiffs to put 
forward their case, and no order or 
decision was passed bub only notice of 
demand to pay assessment was given all 
of a sudden. 

It has been held in Ayiant Nulkar v. 
Secy, of State (6), following the decision 
in Dongar walad Dagadu Patil v. Secy, 
of State (7), that if an act is preceded by 
an order, S. 11 would apply. In Don^ 
gar walad Dagadu Patil v. Secy, of State 
(7) it was held that the plain meaning 
of S. 11 is that where acts are done 
under the orders of the revenue authori¬ 
ties, no suit will lie in respect of such 
acts until the aggrieved party has ex¬ 
hausted his rights of appeal against the 
order or orders, and that the int^tion 
was to prevent the aggrieved party from 
running prematurely to Courts before 
they had obtained the final decision of 
the highest revenue authority to whom 
they could go for much more summary 
justice. In Bhikhahhai Doolahhjee v. 
Secy, of State (8), the same view was 
taken and it was observed as follows: 

(5) A. I. R. 1922 Bom. 274=67 I. C. 842= 
46 Bom. 811. 

(6) A. I. R. 1931 Bom. 234. 

(7) First Appeal No. 252 of 1915, decided on 
30th January 1918 by Beaman and 
Heaton, JJ. 

(S) First Appeal No. 2 of 1916, decided on 
28th July 1919 by Macleod a.J. and 
Heaton, J. 
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“ This undoubtedly is a suit against Govern¬ 
ment on account of an act of a revenue officer, 
the act being the issuing to the plaintili of a 
notice under b. ?02, Land Revenue Code, rci.iuir- 
ing him to vacate certain land. No'.v no anpeil 
wlnitevor was presented in this nntter to any 
superior revenue oUicor. lint such an appeil 
might have been presentcl as is enaetod by 
b. iOd, Land Revenue Code, wuich provides for 
ap'r\ls against decisions or orders passed by 
revenue oiiicers. In all probability there was a 
decision bv a revenue otlicer in this case though 
it does not appear to bo cn record. ” 


It is urged on behalf of the respondent 
that S. 11, Boiubay Revenue Jurisdiction 
Act, does not apply because the city 
survey ofUcer is not a revenue oHicer. 
Tb.e survey oilicer appears to be a re- 
venue ollioor. and is included in Ch. 2, 
Bombay hind Revenue Code, and is 
describe! as a revenue olVicor in several 
sections of the Bombay hand Revenue 
Code. Wliotber the city survey oiVicer 
is a revenue oilicor has not been decided 
in any of the decisions which liave been 
brought to our notice. Tlio question has 
to bo decided I'y roferance to the duties 
of tho city survey o’licer under Bombay 
Act I of or S. 131, Bomi>ay Land 

Revenue Co le, or S. 59-A, Bombay Dis¬ 
trict Muncipal Act 3 of 1901, and by 
reference to ilie debnitions of land 
rovenuo " and ” revenue ollioor ” in the 
(^ombiy hand Revenue Code and the 
Bombay Hevonuo Jurisdiction Act. In 
5/?.;//. of v. Yemnoppa Sangappa 

(9), tho (luostion was considered but not 
decided, and in Vahivhhai ^lith.ibhai v, 

Seoif, of it was held tiiat it 

was not proved tlut tho city survey 
otlicer was a rovonuo ollicor. It is not 
however necessary to decide the point in 
the present appeals, for. wo think, the 
argument, on behalf of tho respondents 
based on the notice in those oases is well 
founded. The notice given in tliose 
cases runs as follows: 


“ If any person dosires to .appeil against the 
aboveinontioned order ho should appeal in the 
proscribed manner to the Collcclor within 00 
(sixty) days from the date of tho said order. If 
no suit in a civil Court is file:! within one vc.ar 
from tho date of tho final decision of such 
appeal or if no appeal is preferred from this date 
of this order, no civil suit can bo instituted in 
any Court to set aside or vary tho said order.” 

It was hold in Secij. of Stato v. Yam- 


( 0 ) 


(10) 


First Apiioiil No. S-l ot 1923. decide 
8td iLwch 1925 by Maclood, C. J. 
Ooyajeo. J. 

First Appe.il No. 105 of-1925, decide 
3rd February 1920, by Macleoi, C. J 
Coyajeo, J. ’ 


nappa Sajigappa (9) that such a notice 
iiaving misled the parties in not filing 
the appeal against the order, the defen¬ 
dant, the Secretary of State, should not 
relv on S. 11 as a bar to the suit. A 
similar view was taken in the case of 
Chiinilal V. Se'ij. of Slate (l l) and the 
case of Aiinapurnabai Krishnarao v. 

c/Siftie (12). In tho present case 
wo are informed that except in one case 
(F./I. iVo. 300 o/ 1926) the parties ap¬ 
pealed first to tho District Deputy Col¬ 
lector and then to tho Collector, though 
it appears from the plaint in Appeals Nos. 
301 and -132 that appeals were only file! 
to the District Deputy Collector. The 
facts in the cases to which I have re¬ 
ferred are soimewbat diQ'erenb from the 
premnt case, for in those oases tho par¬ 
ties did not appeal at all. Bub in the 
present case the parties first appealed to 
the District Deputy Collector and in most 
of the oases appealed tc the Collector. 
The wordin’ of the notice, which is simi¬ 
lar to form “C” at p. 74 of Anderson’s 
Land Revenue Rules and similar to the 
notice in the cases referred to above, 
loives it to the wish of the party to appeal 
against the abovementioned order and 
suggests that if he desired to appeal, ha 
should appeal to tho Collector within 60 
days from the date of the said order, and 
if no suit is filed within one year from the 
date of tho final decision of tho appeal, 
no civil suit can be instituted in any civil 
Court to set aside or vary tho said order. 
The notice is likely to mislead the party 
into believing that it was optional to file 
an appeal, and in case the party desired 
to appeal it would be sutlioient if an ap¬ 
peal is filed to the Collector. 

We therefore think that the argumenfci 
advanced on behalf of tho appellant that* 
tho bar under S. 11 should apply on ac¬ 
count of the failure to file appeals to the 
Commissioner is not well founded. Fur¬ 
ther, it appears from the City Survey 
Manual, at p. 46, para. 112, that 

“app(5Ms ftgaiust tho docisiou of the inquiry 
otlicer Ho to tho Collector only, auJ the power of 
hoariug thorn cauuot bo dologatel and they must 
bo prolorrod within GO davs prosoribod bv tho 
Code.” 

The city survey ollicor is not a direct 
subordinate of the Oolleetor, and an ap- 

tll) h'irst Appeal No, 215 of 1925, decided 

‘21st January 1026, by Macleod, 0. J. and 
Coyajoe, J. 

(12) I'iist Appeal No. 190-of 192G, decided .on 
13th August 1930, bv Ratkar and Baker* 

JJ. 
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peal would lie to the Collector under the 
Government Notification No. 14447 dated 
29bh November 1927. We are not s?-tis- 
fied in these cases that further appeals to 
the Gomcnissionar were necessary to be 
filed, and having regard to the terras of 
the notice in the present case wa think 
that the appellant cannot rely on the bar 
under S. 11, Bombay Bevenue Jurisdic¬ 
tion Act. We are therefore of opinion 
that the present suits are not barred by 
S. 11, Bombay Revenue Jurisdiction Act. 

Broomfield, J.— I agree. The Dis¬ 
trict Judge was, in my opinion, clearly 
wrong in his view that the order of the 
en^juiry officer was not an act within the 
meaning of S. 11, Bombay Revenue Juris¬ 
diction Act. I think that matter is suffi¬ 
ciently clear even without authorities. 
The word act,*' being derived from the 
ijatin actum, means a thing done.” 
Webster 3 Dictionary quotes this passage 
from Plolland's Jurisprudence: 

“Jurisprudence is concerned .only with outward 
acts. An act ’ may therefore be defined for the 

purposes of the science as a determination of 

Will producing an effect in the sensible world.” 

The passing of an order or the making 
of a decision is just as much an act, i. e., a 
thing done, as the physical act of dispos¬ 
session, for instance, mentioned by the 
learned District Judge. Moreover the 
authorities on the point are perfectly 
clear. There are numerous decisions, be¬ 
sides that In DaijaL v. Secy, of State (3), 
which the District Judge rather surpris¬ 
ingly thought that he was at liberty not 
to follow. We have bean referred to 
some unreported decisions of this Court 
in Dongar loalad Dagadu Patil v. Secy, 
of Stateil), Bhihhabhai Doolahhjee v. Secy, 
of State (8). Sakharam Gopal v. Secy, 
of State (13) and Anant Nitlkar v. Secy, 
of State (6). There is also the decision 
in Sakharam v. Secy, of State (4). The 
ratio decidendi there appears to be that 
the only kind of act which can be referred 
to in S. 11 is an order or decision, because 
the Land Revenue Code does not provide 
an appeal from any physical act but only 
from orders and decisions. The ruling in 
Nathuram v. Secy, of State (5) has been 
cited by both the parties to tiia argu¬ 
ment before us. It appears to me how¬ 
ever to be very clearly in favour of the 

view that “act” in S. 11 means ‘‘order.” 
The decision in that case would appa- 

(13) First Appeal No. 9 of 1915, decided on 
22Qd August 1917, by Heaton and Shah, 
JJ. 


rently have been precisely the reverse of 
what it was, and S. 11, Bombay Revenue 
Jurisdiction Act would have been held to 
apply, if there had been there the kind of 
order which wa have in the present ca.'^e. 
It would be easy to refer to any number 
of authorities, and I may 'oeation Ahajl 
y.Se:y.of State (U) and Eanchod v. 
55-?//. o/(2), in which it has been 
held by implication that an order, such 
as we have in this case, is an ’ “act'* 
vvibhin the meaning of S. 11. Indeed, I 
doubt very much if any authority could 
be found in which that section has been 
applied where the “act” referred to was 
nob an order or a decision. 


inougn the reasons given by the Dis- 
trict Judge are unsatisfactory, his deci¬ 
sion is correct on other ground?. Ic 
each of these cases it appears that the 
inquiry officer issued a notice in the form 
C” given at p. 71 of Ander'son’s Land 
Revenue Rules. That being so the same 
doubts and difficulties arise as in the 
case which was dealt with by this Court 
in Secy, of State v. Yeynnappa (9), Chuni- 
lal V. Secy, of State (ll) and Annapurna- 
hai Krishnarao v. Secy, of State (12). The 
form of notice has been given by my 
learned brother. It is clearly a very 
ambiguous and misleading document. It 
might reasonably appear to the recipient 
of such a notice that it was not neces¬ 
sary for him to appeal at all and that it 
would be sufficient if he brought a suit 
within one year of the enquiry officer's 
order; and so in one of the cases to which! 
I have just referred. Secy, of State v.' 
Yemnappa (9), it was held that the party 
had been misled and that S. 11, Bombay 
Revenue Jurisdiction Act, should not be 
applied although in that case no appeal 
had been filed at all. Further, the reci¬ 
pient of such a notice might reasonably 
suppose that oven if he did appeal—and 
the parties in these cases all of them did 
appeal—the appeal lay to the Collector 
and to no other authority. The District 
Judge says that ignorance of the law is 
no excuse, bub supposing that the parties 
concerned had shown the utmost caution 
that could be expected from them and 
had looked up the City Survey Manual 
and the notifications of Government in 

the matter, they would have found in the 
first place the provision in para 11 ^ of 
the Manual which states that appeals lie 

t^he Colle ctor only. They would have 
(14) [189G] 22 Bom. 579^ ' -- 
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next found the notification of Govern¬ 
ment No. 14447. dated 29bh November 
1917, in which the Collector has been 
appointed to hear and determine appeals 
from the orders of an inquiry oRicer, with¬ 
out any mention of any further appellate 
authoriMes. It appears to me that the po¬ 
sition of the present parties is much stron¬ 
ger than the position of the parties in 
Secy, of State v. YertDiappa (9), and as it 
was held that S. 11 should not be applied 
there a fortiori it could nob be applied 
in the present case. For, here, after all, 
the parties have adopted both the alter¬ 
native remedies which appear to be of¬ 
fered to them by the notice in question. 

As regards the other points in the case 
I do not think I need add anything bo 
what my learned brotiier has said, excei)t 
that I may refer to the decision of this 
Court in Valavhhai Miihahhai v. Secy, 
of State (10). In that case this Court 
held that S. 11, Bombay Revenue Juris¬ 
diction Act, could not be applied because 
Government had not satisfactorily proved 
that a survey officer is a revenue 'officer 
within the meaning of the Bombay Re¬ 
venue Jurisdiction Act. We have listened 
to a long argument on the question whe¬ 
ther assuming that an inquiry otTicer is a 
revenue officer any appeal would lie 
under the provisions of the Land Revenue 
Code from the decision of the Collector, 
who has been appointed by Government 
to hear and determine appeals from the 
inquiry officer’s orders. On the materials 
placed before us the point can only be 
said to be extremely doubtful and we 
might therefore have disposed of the 
preliminary point before us on the same 
lines on which it was disposed of in 
Valavhhai Mithnbhai v. Secy, of State (10), 
viz., that Government has failed to prove 
that the case can be brought 'within the 
provisions of S. 11, Bombay Revenue 
Jurisdiction Act. 

K.N./R.K. Order accordingly. 
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Madgavicar, J. 

on difference between 

Patkar and Barlek, JJ, 

Hiralal Eanchhoddas —Appellant. 

v. 

Secy, of State —Respondent. 

First Appeal No. 421 of 1926, Decided 
on 19bh December 1930, against decision 
of Assistant Judge, Ahmedabad, in Civil 
Suit No. 79 of 1925. 


(a) Landlord and Tenant—Permanent te¬ 
nancy—Tenancy for 80 years at low and uni¬ 
form rent—Burden is not shifted from lessee 
to lessor. 

Per Madgavkar and BarUe.JJ .—Ordinarily 
the lessee must prove that ho is entitled 
to hold the land oE the lessor. It is true 
that when any land is let out for building 
purposes for no fixed period there is a presump¬ 
tion in favour o£ the tenancy being permanent. 
The mere fact of a tenancy for 80 years at a low 
and uniform rental does not shift the onus of 
pernianant tenancy from the lessee on 1o the 
lessor and failing such proof lessor is entitled 
to resume possession. On the whole, speak¬ 
ing broadly, the onus of proof of the perma¬ 
nent tenancy or right to hold without dis¬ 
turbance is on the tenant : 7 Bovi. L. R. 401 ; 

10 Cal. 223 (P. C.) ; 23 Cal. 738 and A. I. li. 
1924 P. C. G5. Bef. [P 443 C 2 ; P 444 C 1] 

It is a matter of common occurrence that, 
with a lease of 99 years, whether from a private 
landlord and much more from Government 
which is supposed, rightly or wrongly, not to 
exercise arbitrarily the right of enhancement 
buildings are erected. Substantial buildings 
therefore do not justify an inference of a 
permanent lease. The lease is the title of the 
lessee, and ho is therefore responsible for pre¬ 
serving it and far producing it to substantiate 
his right to possession. It-s loss does not entitle 
him to an inference in his own favour. 

[P 444 C 2] 

(b) Evidence Act (1872), S. 35—Index of 
regitter is public document. 

Per Patkar. J.—The index of the register is a 
public document and is therefore admissible in 
evidence under S. 35. [P 437 C 2] 

G. N. Thakor and J/. K, Thakor — lot 
Appellants. 

P. B. Shingne —for Respondent. 

Patkar, J. —The plaintiffs in this case 
sued for a declaration of their title to 
the plaint plot Survey No. 57 and an in- 
junotion against disturbanoa of posses¬ 
sion, and in the alternative if it be 
proved that the plot was held on lease¬ 
hold tenure from Government, for a 
declaration that they had no right to 
demand any fresh oooupanoy price or 
annual rant, or if they are so entitled the 
demand should be reasonable and not 
exorbitant. 

The defendant contended that the suit 
was barred under S. 37 (3), Bombay 
Land Revenue Code, that the land be¬ 
longed to Government and was leased to 
one Kumbhar Harkha Kunvarji on 28th 
October 1821, for a period of 99 years 
which had expired before the date of the 
suit, and that the plaintiffs* allegation 
of an absolute title vfas an afterthought 
and was*contrary to plaintiff I’s state¬ 
ments before the revenue authorities. 

The learned Subordinate Judge held 
tliat the suit ^Yas not barred under S. 37 
(3), Bombay Land Revenue Code, that 
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the defendant proved his title to the land 
in dispute, that he was not estopped from 
denying the plaintiffs’ title, that the 
land in suit, Survey No. 57, which con¬ 
sisted of old Survey Nos. 466 and 619 
was held on lease from Government for 
a period of 99 years from 28th October 
1824, and the term had expired, and that 
the plaintiffs were not entitled to the 
declaration 'and injunction sought, and 
therefore dismissed the plaintiffs’ suit. 

The view of the lower Court that the 
suit is not barred under S. 37 (3), Bom- 
ba_y Land Revenue Code is, in my opi¬ 
nion, correct, as the cause of action in 
the present suit is the notice of eviction. 
It is not urged on behalf of the respon¬ 
dent that the view of the lower Court is 
erroneous on this point. 

The land in suit, Survey No. 57, con¬ 
sists of Survey No. 466 and a small 
triangular plot of land. Survey No. 619, 
which is situate to the north of Survey 
No. 466. The plaintiffs have built a 
bungalow on the whole land comprising 
old Survey Nos. 593, 619 and 466. It is 
common ground that the land, Survey 
No. 594, belongs to the plaintiffs, The 
dispute between the parties relates to the 
two plots, Survey Nos. 619 and 466, 
which are comprised in the new Survey 
No. 57. It is contended on behalf of the 
plaintiffs that the land belongs to the 
plaintiffs. On the other hand, it is con¬ 
tended on behalf of the defendant that 
the land belongs to him, and that it was 
let to one Kumbhar Harkha Kunvarji on 
28th October 1824, for a period of 99 
years, which expired before the date of 
the suit, and that the plaintiffs had no 
right to remain on the land after the ex- 
piry of the period of the lease. It ap¬ 
pears that the original survey records 
having been destroyed by fire at Ahraeda- 
bad, there are no satisfactory official 
records of title to the propei'ty. The 
general index, Ex. 64, which has been 
saved from fire, shows that the land 
Survey No. 466, belongs to Government. 
It was given on lease to Kumbhar Har- 
kha Kunvarji on 28th October 1924, and 
there is a similar entry with regard to 
Survey No. 619, The general index does 
nob specify the period for which the lease 
was granted. Plaintiff 1 and his father 
produced before the inquiry officer two 
plans from the old survey map, Exs. 49 
and 50. Ex. 49 refers to Survey No. 466, 
and states that the land in brown colour, 
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that is Survey No- 466, was given on a 
patba 5 inco 28th October 1824. It is 
urged on behalf of the appellants that 
the words used are "pabtothi vechan,” i.e. 
sale or alienation by way of lease. Those 
words do not appear in the document in 
its present mutilated condition. To the 
north of Survey No. 466 is mentioned 
Survey No. 619 which is described as 
land given on patta to Gagal Ambaram. 
The map, Ex. 49, purports to have been 
prepared from the original map on 20th 
August 1889. Ex. 50 is a map relating 
to Survey Nos. 593 and 619. Survey 
No. 593, which is not the land in dispute 
and on which the plaintiffs’ building 
partially stands, is admittedly the pro¬ 
perty of the plaint iffs, and is described 
as being house site land in the name of 
Gagal Ambaram, and the land Survey 
No. 619, the triangular small strip of land 
in brown colour, is stated to have been 
given by Government to Gagal Ambaram 
on 99 years’ lease, and the ?land Survey 
No. 466, which is the other land, the 
subject-matter of the suit, is shown as 
the southern boundary of the plots, Sur¬ 
vey Nos. 593 and 619, and is described 
in the plan. Ex. 50, as land sold under a 
patta, i. 0 . lease (pattethi vechan) to 
Nana Ambaram by Government, It 
would thus appear from Ex. 49 that the 
land, Survey No. 466, has been described 
as being given on lease from 28th Octo¬ 
ber 1824, but the period is not mentioned. 
In Ex. 50 the period of the lease is not 
mentioned as regards Survey No. 466, 
bub with regard to Survey No. 619, the 
period of 99 years has been mentioned 
bub the date of the commencement of the 
lease is nob mentioned. 

It is urged on behalf of the appellants 
that Ex. 64 is nob admissible in evidence. 
1 think that Ex. 64, the index of the 
register, is a public document and is ad¬ 
missible in evidence under S, 35, Evi¬ 
dence Act. If Exs. 49 and 50 are read 
with Ex. 54. a legitimate inference can 
be drawn that Government is the owner 
of the lands, Survey Nos. 466 and 619, 
and that they were let on lease on 28th 
October 1824, to Kumbhar Harkha Kun- 
vaiji. From Ex. 50 an inference can be 
drawn with regard to Survey No. 619, 
that the lease was for a period of 99 
years and therefore it expired on 28bh 
October 1923, but with regard to Survey 
No. 466, though the land can be held to 
belong to Government and to have been 


138 Bombay 


Iln.ALAL V. Sj:cv. of State (Patkar, J.) 


1931 


leasoil oii 2Slh October 1S2 P tho pariod 
oftho lease is not cleirly proved unless an 
inference can be legitimately drawn that 
the same perio.l of 90 years, for which 
tho land. Surv’ey No. GlO, svis given, was 
the period for whicii Survey No. 1G6 
was given to the original lessee. Such a 
conjecture is possible from the entry in 
LjX. Gl that Survey No. 619 is included 
in Survey No. -166, on the ground 'that it 
is not likely that a portion of the land 
should have been given on a lease 
for 99 years and tho rest of the 
land though given on lease on that day 
was not given on a similar lease of 
ninety-nine years. But Survey No. 619 
is not included in the S; r\oy No. 166 in 
plan J-.x, 19. but is ^.hcwn in plan Ex. 50 
with Survey No. 593. It appears from 
the ovidonc:) on the record that there is 
no clear ani satisfactory evidence that 
the land Survey No. 166 was given on 
lease of 99 >oar3. rurtlior the names of 
the lessees in Exs. 19 and 50 are dill'erant 
from tho lessee mentioned in Ex. 61. 

Tho sanad, J:lx. oS, for the building of 
Motilal Samal on Survey No. 165, which 
is to tho south of Survey No. I 'G, and 
which describes tlie nortliern boundary 
as tlie liouse of Uagha Ambaram is not 
conclusive either way. 

Exhibit 53, the Persian document, is 
not shown to refer to the lanl in suit. 
In I'lx. 32, an extract from tho inquiry 
register, there are throe entries of diiYe- 
rent dates; one on 12th January L922, 
which does not support either party, to 
tho eiloct that the lease is not produood: 
tho second is an endorsement dated 
31st October 1923, which does nob spe¬ 
cify tho rent hub mentions tlie lease for 
99 years from 28th October 1821 to 27th 
October 1923; and the third is an en¬ 
dorsement dated 18th December 1923. to 
the effect that tho rent is paid to Govern¬ 
ment under a long-lease of 99, 90 or 80 
years. Nathalal, Ex. 13, who conduoted 
the survey inquiry, stated that at the 
inquiry he as the inquiry olVicov stated 
that it was a patta land and Ranchhod 
agreed, tliat Ranohhod olaimol as a 
lessee and produced two plans, Exs. 19 
and 50, wlien he made the entry “un¬ 
disputed” on 12th January 1922; and 
that the entry on ISth Decamher 1923. 

was made after he made a report to the 
Oolloctor on the question of rent. This 

docunient Ex. 32 is not conclusive as it 
IS entirely based on Exs. 19 and 50 


It appaars from tho evidence that the 
land change] hands from the Kumbhars, 
tho original owners, and ultimately 
came into the possession of the plaintiffs’ 
father bv a sale deed from Sankalcband 
who purchased from Promchand, the 
auction-purchaser in execution of the 
decree againsu Kumbhar Nana Ambaram. 

The Gearnei Subordinate Judge has 
based his decision on the admissions of 
the pl-aintiffs in Exs. IS and 51. Plain¬ 
tiff 1 was asked to appear and produce 
his evidence by the notice. Ex. 38, 
dated 26th April 1923, on the allega¬ 
tion that the land belongel to Govern¬ 
ment and was given on patta, the 
period of which had expired. Plain¬ 
tiff’ 1 appeared before the city Survey 
officer and made a statement on Ibh 
May 1923, Ex. 18, that tho lands Survev 
Nos. 466 and 619 together measured 247 
square yards. Tho area corresponds 
with the area given in Ex. 64 the index 
of the map register. He further stated 
that the original lease was nob with him 
because the land had changed h.inds, 
that they did not pay any rent in res¬ 
pect of the land, and that the term of 
the lease expired at the end of the ya.ar 
1923, and he produce! the tsvo plans 
Exs. 19 and 50. Again, the notioe, Ex, 
31, dated Itb April 1921, was served on 
plaintiff 1 for making a statement as to 
wha'dier he was willing to keep :ha land 
again. On 11th April 1921, he appeared 
and asked for time to give an explana¬ 
tion. an 1 on 30bh April he appeared and 
stated that ho was not willing to pay 
Rs. 18 per square yard or rent at two 
pies per yard for 217 square yards. He 
stated that the land was not more 
than 100 or 125 square yards, 
that the land was in his possession 
under a patta and must ba renew¬ 
able aooording to the terms of the origi¬ 
nal patta, that the patta should ba re¬ 
newed to him without charging any rent 
and that he was not .willing to pay any 
oooiipancy price. Ho also sent an applica¬ 
tion, Ex. 55. dated 23rd April 1924, stat¬ 
ing that the leases were first granted by 
Government to certain Kumbhars for 


a fixed sum paid by them, and that they 
must not have paid more than a rupee 
or two per square yard, making it a term 
of the lease that it should be ranesved 
at the same price. The further notioe, 
Ex. 32, dated 27tih June 1924, led to the 
institution of this suit after giving the 
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statutory notice Ex. 41 under S. 80, 
Civil P. C. Plaintiff 1 in bis exami. 
nation, Ex. 47, stated that after he 
received the notice, Ex. 38, ha went to 
the city survey officer, and Mr. Kika- 
bhai, the Sheristedar, told him that the 
land was Government leasehold and if 
he liked he might make a statement and 
renew the lease and relying on his word 
he made the statement, Ex. 43, If the 
statements, Exs. 48 and 51, are accepted 
as binding on the i^resent plaintiffs, it 
would clearly follow that he admitted 
that the land in suit was held from 
Government on lease, the period of 
which had expired. The learned Sub¬ 
ordinate Judge, relying on the admissions 
in Exs. 48 and 51, held that the period 
of the lease of 99 years with regard to 
both the survey numbers expired in 1923, 
and therefore the plaintiffs had no right to 
remain on the land, and the deiendant as 
the lessor cannot be forced to demand a 
reasonable occupancy ^rice or annual 
rent, though he expressed an opinion 
that the occupancy i)ric 0 demanded was 
exorbitant and hoped that the demand 
might still be reduced on reconsideration 

If I accept Exs. 48 and 51 as binding 
DD the present plaintiffs, it would neces¬ 
sarily follow that the plaintiffs’ suit will 
have to be dismissed, but having regard 
to the fact that the plaintiffs voluntarily 
produced Exs. 49 and 50 which he would 
not have done unless he felt or supposed 
that his position was secure, I think 
that Exs. 48 and 51 should not be held 
binding as admissions on the present 
plaintiffs. At the most they contain an 
expression of opinion of a layman as to 
the legal effect of Exs, 49 and 50, the 
plans, which ha produced in the revenue 
inquiry. I am satisfied that Survey No. 
'GIO was leased by Government to 
Harkha Kunvarji and the lease was for a 
period of 99 years which expired in 1923. 
I base my inference on the cumulative 
effect of the documents Exs. 49, 50 and 64 
but with regard to survey No. 466, I feel 
difficulty in coming to the conclusion 
that the period of the lease had expired 
in 1923, though I hold that the land was 
acquired by patta from Government on 
28th October 1824. 

I am not satisfied on the record of this 
case that the lease of Survey No. 466 has 
expired. It is urged on behalf of the 
respondent, relying on the cases of AhfJul 
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Hakim Khan v. Elahi Bahsha (l), 
Nainapillai 'Marakayar v. Ramanaihan 
Chettiar (2) and Suhramanya Chettiyar 
v. Subraynanya Mudalit/ar (3), that the 
onus is on the plaintiffs to show that 
there was some agreement between them 
and the landlord, i. e., the Government 
that they shall have something mere 
than the ordinary tenancy at will or 
from year to year. In these cases 
the title of the landlord was ad¬ 
mitted and the defendants set up a per¬ 
manent tenancy and the onus was 
thrown on the defendants to prove that 
they had acquired -a title of permanent 
tenancy from the landlord and that their 
interest was more than that of a tenant- 
at-will or of a tenant from year to year. 
If the admissions in Exs. 48 and 51 by 
plaintiff 1 are ^disregarded, there is no 
admission in the case that the plaintiffs 
are the tenants of Government. On the 
other hand, the plaintiffs in this suit 
contended that they were the owners of 
the land. 

Though the title of Government is esta¬ 
blished by reason of the index of the regis¬ 
ter, Ex. 64, and by the plans produced 
by the plaintiffs in the revenue inquiry, 
there is no clear evidence to show that 
the period of the lease of Survey No. 466 
has expired, though there is adequate 
evidence to reach the conclusion that the 
period of the lease for Survey No. 619 
has expired in 1923. In Navalram v. 
Javerilal (4) it was held that when any 
land is let out for building purposes for 
no fixed period, there is a presumption 
in favour of the tenancy being permanent. 
I think that the burden of proving that 
the period of the lease of Survey No. 466 
has expired is on the defendant and the 
burden has not bean discharged on the 
evidence in the case. 

It is urged on behalf of the respondent 
that at the time when Nathalal, Ex. 43, 
made an inquiry, he had before him 
Exs. 49 and 50 coming from the plain¬ 
tiffs’ custody and also the index of the 
maps and the map of leases prepared in 
1916 showing the leasehold lands with 
the term expiring from 1921 to 1925 
w hich were coloured green. The evidence 

( 1 ) A. I. R. 1925 Cal.'"^09=85 I. C. 103=52 
Cal. 43. 

(2) A. I. R. 1924 P. C. 65=82 I. C. 226=51 
I. A. 83=47 Mad. 337 (P.C.), 

(3) A. I. R. 1929 P. C. 156=116 I. C. 601=56 
I. A. 248=52 Mad, 549 (P.C.). 

U) [1905] 7 Bom. L. R. 401. 
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of Nathalal, Ex. 43, shows that) the map 
of leases was brought by him in Court 
and it showed that the plaint property 
was included in the green properties des¬ 
cribed as leaseholds with the term ex¬ 
piring from 1921 to 1925. That map is 
not on the record of the case. 

It is further stated that there is a 
lease with regard to the land in suit 
whicfi has been sahsenusntly found in 
the book of leases of lands in Bhadar let 
on leases for ninety-nine years. It was 
not necessary for the defendant to pro¬ 
duce any evidence after the plaintitfs 
made the admissions in Exs. 4S and 51 
that tho period of the lease for both the 
survey numbers lia 1 expired. I have 
held that the ad missions in Exs. 48 and 
51 must be disregarded and are not bind¬ 
ing on tlie i)laintiffs. 

I think, under the circumstances of the 
present case, that the case should be 
sent down for a finding on the issue as 
to whether it is proved by the defendant 
that the period of the lease of Survey 
No. 460 expired in 1923. Both the par¬ 
ties should 1)0 allowed to lead evidence 
on tho point, and the finding should be 
returned within three months. 

Barlee, J.—This is an appeal by the 
plaintiffs, Hiralal and others, who sued 
in the District Court at Ahmedabad for 
a declaration of proprietary title to a 
plot of land comprising Survey Nos. l66 
and 619 in the city of Ahmelabad ; 
secondly, for an injunction against dis¬ 
turbance of possession: and, in the alter¬ 
native, that, if it should be held proved 
that the plot was hold on leasehold tenure 
from Government, it might be declared 
that Government had no right to demand 
from them any fresii occupancy price or 
annual rent, or if they were so entitled, 
that the demand should be reasonable. 

The defendant raised various pleas, of 
which the most important for our present 
purpose was that the land belonged to 
Government and had been leased by them 
to one Kumbhar Harkha Kunvarji on 
2Sth October 1824, for a term of ninety- 
nine years, w'hich had expired, and that 
they were legally entitled to resume pos¬ 
session or to charge a fresh premium or 
rent as they deemed proper. 

Tlio principal issues w’ere : 

" (2) U liether tho ilofemlaut proves his title to 
the land in dispute as alleged in par.a. 2 of his 
written statement. ” 

“ (3) If < 0 , whether he is estopped from douv- 
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ing the plaintiffs’ title as alleged in para. 3 cf 
the plaint. ” 

The learned Assistant Judge found on 
both the points in favour of the defen¬ 
dant, Government, and the plaintiffs have 
appealed. 

The plaintiffs derive title from Chuni- 
lal Mahasukh and Premchand Keshavlal, 
who purchased the property in dispute 
at a sale in execution of a decree obtained- 
by one Chhotalal Lallubhai against Kum¬ 
bhar Nana Ambaram in 1886. The pos¬ 
session was taken in 1888, and the pro¬ 
perty afterwards came into the hands of 
the plaintiffs’ father, apparently in 1902. 
Neither the plaintiffs nor their father 
ever paid rent, and a valuable building 
has been erected on the site. It is tho 
plaintiffs’ case that the tenure is freehold 
and that in any case the Government 
are estopped from denying their title. 

The most important question in this 
suit is whether the land is freehold or 
leasehold. The onus of proving that it 
was leasehold was on Government. Tho 
evidence led is meagre, as Government 
were met by the difficulty that their re¬ 
cords had been destroyed by fire during ‘ 
the riots of 1919, and they were unable 
to produce either the counterpart or a 
copy of the original lease. But they 
produced Ex. 64, which purports to be 
an extract from the general index of 
Sheet No. 1 of the map of the city of 
Ahmedabad. The entry against Survey 
No. 466 shows that the land was classed 
as Government (Col. 4), nature of the 
document “lease" (Col. 5), name of the 
holder. “Kumbhar Harkha Kunvarji*' 
(Col. 6), and the date of tho lease “2Sth 
October 1824." Against Survey No. 619. 
the entries in Cols. 4 and 5 are the same; 
in Col. 3 it is written that this survey 
number was included in Survey No. 466* 
and in Col. 6 the words were : “As per 
survey No. 466." Col. 7 was blank. 

This document has been assailed by 
the learned counsel for the plaintiffs- 
appellants on the ground that it is in¬ 
admissible in evidence, since it has not 
been proved that it is a public document: 
secondly, because it contains an admis¬ 
sion on behalf of the party producing it. 
But there can be very little doubt that 
it was a public document and admissible 
in evidence. The copy filed in Court does 
not bear any official seal or signature, 
but the Government officer, who produced 
the copy with the original index, deposed 


Hipalal V. Secy, of State (Barlee, T.) 


1931 


Hibalal V. Secy, of State (Barlee, J.) 


that it was an old Government record. 
I think it is really beyond dispute that 
it is part of the record of the survey of 
the city of Ahmedabad ; and as such it is 
a public document. 

The second objection has no force. The 
document, of course, contains an admis¬ 
sion in favour of Government, but it is 
admissible as evidence for Government 
under S. 21 (1), Evidence Act, read with 
S. 32, since it is a statement made by 
some Government official in the ordinary 
course of business before any controversy 
about the title to this land arose. 

The other evidence consists of copies 
of two maps made during the survey 
of Ahmedabad city, and produced by 
the plaintiffs during the inquiry held 
b-y the survey officer. They are Ex. 49, 
which was prepared upon the application 
of Premchand Keshavlal, the plaintiffs’ 
predec03sor-in-title, and the endorsement 
on it shows that it was made from the 
original map on 20th August 1889, and 
compared with that map on 2l8t August 
1889; and Ex. 50, a copy made on 20th 
December 1907, and examined on 21st 
December 1907. It was obtained by the 
plaintiffs’ father in 1907 from the survey 
office. There can be no doubt that they 
were genuine and they afford valuable 
evidence as to the nature of the tenure. 

Exhibit 49 is a map of Survey No. 466, 
and it says that this property was given 
on a patta (? veohan patta) “since 28th 
October 1324,” and that this fact had 
been stated in the inquiry register. Its 
northern boundary. Survey No. 619, is 
stated to be land given on a patta to one 
Gagal Ambaram. Ex. 50 is a map of 
Survey Nos. 593 and 619, and the land 
to the south, Survey No. 466, was “land 
sold under a patta to Nana Ambaram by 
Government.” As regards Survey No. 619 
the entry is as follows : 

“ And of the land of Survey No. 619 indicated 
by brown colour, an order has been recorded in 
the enquiry register that the same has been 
given by Government to Gagal Ambiram on a 
ninety-nine years’ patta. ” 

These two documents show conclu¬ 
sively that both these properties were 
leasehold, and that both had been leased 
for a term; bub the duration of the term 
for Survey No. 466 is nob mentioned, 
andtheda.eof the commencement of the 
term of Survey No. 619 is not mentioned. 

We know then that Survey No. 466 
was leased from October 1824, and that 
Survey No. 619 was leased for ninety- 
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nine years. The learned Assistant Judge 
has found—and there seems bo be justi¬ 
fication for the 'finding—that the lease 
was a vechan lease, which appears to 
mean a lease on a premium and it is 
proved that no annual rent has been re¬ 
covered, 50 presumably no annual rent 
was to be recovered. 

Reading these two documents with 
Ex. 64. the extract from the general 
index, there is a strong presumption that 
both the lands were leased in October 
1824 for a period of 99 years. Ex. 64 
shows that Survey No. 619 w'as in¬ 
cluded in Survey No. 466, and was 
leased to the same man a Kurabhar, so 
it is very probable that they were leased 
at the same time otherwise the date of 
the lease of Survey No. 619 would al¬ 
most certainly have been entered in 
Col. 7 of Ex. 64. The only doubtful 
point is what was the term of the lease 
of Survey No. 466, which is not men¬ 
tioned. But for the same reason that 
the two properties are contiguous and 
were leased at the same time to the 
same man it seems to me to he extremely 
probable that they were leased for the 
same term. 

Apart from this there is authority for 
the proposition that once a tenancy is 
proved: 

*‘it is for the tenant to prove the nature- 
and the extent of the interest which the land¬ 
lord, the owner of the full rights granted to 
him” and thereby put a limitation to his own 
rights: per- Chakravarti, J., in Abdul Hakim 
Khan Chowdhunj v. Blahi Baksha Saha (1).*’ 

The learned Judge relied on the deci- 
soin of Lord Hobhouse in the case of 
Secy, of State v. Luchmeswar Smgli 
(5). That was a case in which the ten¬ 
ant claimed a permanent right of occu¬ 
pancy. And here a permanent lease has- 
not and cannot be claimed. A perma¬ 
nent lease on a premium without rent 
is a sale. But the principle that a ten¬ 
ant must show why a landlord may not 
recover his property seems to be one of 
general application. He is supposed to 
have his lease in his possession and to 
be able to produce it. According to this 
rule therefore once the Government in 
the present case succeeded in proving 
that the tenancy was leasehold, it was- 
for the tenant to show that Govern¬ 
ment had no right to recover their pro- 
perty, I cannot see that the plaintiffs- 

(5) [ISSS] 16 Cal. 223=16 I. A, 6=5 Sar. 

276 (P. C.). 
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appellants can derive any advantage 
from the fact that a term has been 
admitted. The term which Government 
admits is one known in Ahmedabad but 
leases for periods of over 99 years must 
bo very raie; so in point of fact it seems 
to mo that in t!ie present case it was 
incumbent on the plaintiffs to show that 
they were holding for a longer j'Sriod. 
Tiiis has nob even been pleaded. 

This is the main point in the case. 
Soma minor points have been louchod on, 
which I shall consider briefly. Learned 
counsel for the appellants, relying on 
tho names mentioned in Exs. 49 and 50. 
contends that tho term of the original 
lease —if there was one—must have come 
to an end and the property must have 
been sold out and out. Thera is nothing 
on the rocord to suiiport this theory, ex¬ 
cept (he fact that neither of tho names 
given on the maps is the same as that 
in the register'Ex. 04: But a simple 
explanation is that the persons in pos- 
session at tho time of the survey were 
tlie descendants of tiio original 'lessees. 
They were Kutnbhars as is shown by 
tho evidence produced by the plaintilJs 
themselves to which I liave referred and 
tho original lessee was a Kumhhar. 

It has l> 0 en suggested that tho words 
vochiui ’ pabti appearing on tho maps 
refer to a sale and not to a leaso. I^ut 
tliis is extremely improb-able for had 
there been a sale tho document of title 
would have boon describod*as a sale deed 
and the word "patba" which indicates 
lease, would not have appeared at all. 

The learned Assistant .Tudgo lias laid 
some stress on admissions made i>y the 
plaintiffs during the inquiry made by 
the survey officer. I do not' think that 
any of their admissions can lio used 
against them unless they wore based on 
the knowledge that they had a leaso 
in tiioir possession which is not proved 
and is improbable. If they were merely 
based on the documents which are now 
before the Court they represent no more 
than his opinion on their effect. It is 

of course useful to the defendant to be 

able to show that the plaintiffs them. 

selves have interpreted the documents 

in a way favourablo to Government. Bub 

that IS all. Their statements cannot 

airly be used as admissions against 
them. 

^ ery little has bean said on the point 
of estoppel and I can only repeat what 
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the learned Assistant Judge has said, 
that Government did nothing to cause 
the plaintiffs to believe that they had 
title better than a leasehold and se¬ 
condly that plaintiff 1 and his father 
had these documents Exs. 49 and 50 in 
their possession and should have been 
on their guard. 

For all these reasons I think that the 
decision of the learned Assistant Judge 
is correct and the appeal must be dis¬ 
missed w'ith costs. It is with great 
reluctance that I feel compelled to differ 
from my learned brother whose judg¬ 
ment I have had the opportunity of 
reading. With respect I do not think that 
w'e should order a renjand which noitlier 
sidte has asked for. It seems improba¬ 
ble that fresh evidence of value will be 
availal)io; and if none be off'ered we 
shall eventually have to decide the case 
on the hurdet) of proof. I would leave 
the plaintiffs-appallanbs to apply for a 
review if they succeed in finding their 
lease or any ocher important evidence. 

Per Curl am.“As there is difference 
of opinion as to tho question of burden 
of proof in this case tbo case will 
have to be placed before a third Judge 
for considering tho questions: (l) whe¬ 
ther tho burden of proof is on tho plain¬ 
tiffs to show that bhoy are tenants for 
more than 99 years of Survoy No, 46G 
and therefore tho decree of the lower 
Court is correct, or (2) whether the bur- 
den of proof is on tho defendant tha 
Secretary of State, to show that tha 
period of the lease of Survoy No. 466 
has expired and if so whether he has 
satisfied it or whether the case should 
be sent down for a finding on the issue 
as to wb.ether the period of tho lease 
of Survey No. 466 has expired, or any 
other order should be made in this ap¬ 
peal. 

Having regard to Cl. (3), S. 93, 
Civil P. C. and Cl. 36, Letters Patent, 
and tho decision in tho case of Dhana- 
rajti V. Balkisscudas Motilal tho case 
?\ill be placed before the Chief Justice 
for ordering that it bo referred to a third 
Judge for decision on the questions re¬ 
ferred to above. 

(Owing to tho above difference in 
opinion the case was heard by Mad- 
gavkar, J.) 

(G) A, I, R. 1029 Mad. G41=U0 I. 0. 343=52 
Mad. 5G3 (F. B.). 
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Mad gavkar, J.—Tiiis is a refereaca 
'^ndor S. 93. Cl. (3). Givdl P. G and 
Cl. 36, Lsbters Patent, on a dilference of 
opinion bobwoan Patkar and Bailee, JJ., 
in First Appeal No, 421 of 1926. 

The land in dispute is the Ahmedabad 
City Survey No 466. Both the learned 
Judges agreed that it was Government 
land which was leased to the prede- 
■cessor-in-title of the plaintids-appal- 
lants. The Governnent records which 
would have furnished a decisivo proof 
as to the term of the tenure, were 
destroyed in the riots in Ahmedabad 
in 1921 and in regard to this term 
and the burden of proof the learned 
Judges differ, Patkar, J., holding that 
the onus is on the defendant-respondent, 
the Secretary of State, to prove that the 
terra has ended and that he can impose 
ifrash terms, and Barlee. J., holding that 
the burden is on the plaintiffs-appallants 
and that the term of 99 years from 
1824 has ended. The original case for 
the appellants that it was their own 
lanl has been held by both the learned 
Judges not to be proved and need not, 
taerofcre be considered. The questions 
formulated are : 

(1) Whether the b'.irden o£ proof is on the 
plaiutiffs to show that ths}' are tenaats for 
more than 99 years of Survey No. 46G, and 
therefore the decree of the lower Court is 
correct. 

(2) Whether the burden of proof is on the 
defendant, the Secretary of State, to show that 
the period of the lease of Survey No. IGG has 
expired, and if so, whether he has satisfied it, or 
whether the case should be sent down for a 
finding on the issue as to whether the period of 
the lease of Survey No. 436 has expired, or any 
other order should be made in this appeal. 

Each side has adduced cerSaiu evi¬ 
dence, meagre it may be, but evidence 
nevertheless. In the absence of the 
original record or of the production of 
the lease by the appellants, the lessees, 
it IS, therefore, a matter of inference on 
the evidence and probabilities rather 
than strictly speaking a matter of the 

of it I may say so, with 

respect, The case really turns on three 
documents, two maps Ess, 49 and 59 
produced by the plaintiffs-appallants and 
the extract from a register Ex. 64 pro¬ 
duced by the respondent. It is common 
ground that no payment of annual rent 
has been made. On this evidence, the 
taists in favour of the appellants are as 
follows : The definite period for which 
ourvey No. 466 was leased is not ex- 


pressiy to be found in any of tlie docu¬ 
ments. The land 46G in suit is to tha 
south of the smaller strip 6l9, also 
leased to the original lessee of Survey 
No. 466 and immediately bounded on 
the north by the City Survey No. £03, 
which belongs to the same owner. All 
the three survey numbers have been at 
least for tha last 40 years covered by 
substantial buildings without objections 
on the respondent’s part. The map, 
Ex. 50 of Survey No. 593 describes the 
southern boundary of 519 adjoining; viz., 
466 as land sold under a patta to 
Nana Arabaram by Government,” the 
words being ‘ vechan patti.” On these 
facts, the appellants ask the Court to 
infer that the land had been leased 
either pormanontly or for an indeQnite 
period, so that Government has no right 
to evict or to ask for rant or at the 
most for more than a moderate and i-ea- 
sonable rant. 


rne lacss on whi 
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relies are as follows : It appears from 
survey register, Ex. 61, that the small 
No. 619 was included in Survey 
No. 466 so that both were apparently 
leased out at the same time. Survey 
No. 619 is stated in the map, Ex. 50, to 
have been given by Government to 
Gagal Ambaram on a 99 years’ patta.” 
There is no evidence that the lease was 
for a period which was permanent or 
indefinite or for more than 99 years 
either in respect of Survey No. 466 or 
in respect of any adjacent survey num¬ 
bers. Therefore, it is contended for the 
respondent that the period of Survey 
No. 466 is, as in tha case of Survey 
No. 619, 99 years from the period stated 
in the survey register, Ex. 64, viz 

28th October 1324. ’ 


yu uuo uuus ly 13 arguecl tor 
the appellants, particularly by reason of 
the words “vechan patti” and the fact of 
substantial buildings as well as tha non¬ 
payment of annual rent, that tha onus 
is on the respondent. It is argued for 
tha respondent that once it is found that 
tha land is leased the onus of provintt 
the term and other details is on the 
lessee who is responsible for preservinc. 
the original lease and for producing it” 

and he cannot benefit by his own inabN 

hty so. In regard to the onus,^ 

ordinarily the lessee must prove that he^ 

IS entitled to hold the land^f the Lssor I 
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It is true that 

“ when nny land is let out for building pur¬ 
poses for no fixed period ‘here is a presumption 
in favour of the tenancy being permanent ; 
Naialrain v. Jarerilal (4)/’ 

The mere fact of a tenancy for 80 
years at a low and uniform rental does 
not shift the onus of permanent tenancy 
from the lessee on the lessor ; Secy, of 
jSZaic V. Lnchmenivar Sinyh (^) and fail¬ 
ing such proof the lessor is entitled to 
iresuaio possession. It is not necessary 
'to consider cases where the origin of the 
tenancy is nob known. In such cases, 
a long possession of the tenure by the 
tenants and their ancestors, the fact of 
the landlord 'having permitted them to 
build a pacca house upon it, which has 
existed for a very considerable time with 
the addition of successive tenants and 
transfer of tenancy by purchase may 
justify an inference that the tenure is 
permanent : Caspersz v. Kader Nath 
(7). On the whole speaking broadly, the 
onus of proof of the permanent tenancy 
or right to hold without disturbance is 
on the tenant: NainapiUai Marakayar 
V. liamanaihnn Chcttiar {2), The cases 
where such tenancy can be inferred and 
others where it cannot have been ex¬ 
haustively considered in Ahdnl Hakim 
Ekan Chou'dhury v. Elahi Baksha Saha 
(l) and the latest pronouncement of 
their Lordships of the Privy Council is 
to be found in Sulraynanya Chettiyar v. 
Suhrayyianya Mudaliyar (3), where their 
Lordships held : 

“ rermaneuce is uot a universal and integral 
incident of an under raiyal’s holding. Per¬ 
manent occupancy rights, if- claimed must bo 
established by proving, iuter alia, custom con¬ 
tract or a title. In the absence of proof of 
custom or contract, mere undisturbed possession 
for a long period at a more or less uniform 
rent, does not establish the acquisition of per¬ 
manent rights of occupancy.” 

In the present case there is no reison 
to infer that the tenancy was for an 
indefinite period. It is equally ditViculfc 
to infer that it was permanent. Its 
origin was not lost in antiquity. With 
regard to Survey No.'460 there is the ex¬ 
press evidence. Ex. 64, that it began in 
1824, and in regard to the smaller num¬ 
ber 619 included in it, it appears from 
Ex. 50 that the term \Yas 99 years. 
Prom the words "vechan patti” as well as 
from the nonpayment of rent it is rea¬ 
sonable to infer that the rent was com- 

muted^ for ajum^ti sum at the very com- 

(7) [1901] 28 Cal. 738=5 0. W. X. 85 s. 
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mencement of the tenancy. It is again 
a matter of common occurrence that, 
with a lease of 99 years, whether from 
a private landlord and much more fromi 
Government which is supposed, rightly: 
or wrongly nob to exercise arbitrarily; 
the right of enhancement, buildings are 
erected. Substantial buildings there- 
fore do not justify an inference of a per¬ 
manent lease. The lease is the title of 
the lessee, and be is therefore responsible 
for preserving it and for producing it to 
substantiate his right to possession. Its 
loss does not entitle him to an inference 
in his own favour. 

For these reasons my answer to the 
questions is that the burden of proof is 
on the plaintiffs to show that they were 
tenants for more than 99 years of 
Survey No. 466, and not on the defen¬ 
dant to show that the period of the lease 
of Survey No. 466 has expired. I fur¬ 
ther hold on the evidence such as it is 
and the probabilities, that the period of 
the lease of Survey No. 466 was 99 
years from 1824, and accordingly I 
agree with the trial Court and the view 
of Barlee, J. All the Courts have ex¬ 
pressed a hope that any enhancement by 
Government should be reasonable and 
not exorbitant. With that expression 
of opinion I entirely agree. Further 
than this the Courts cannot, in my 
opinion go. 

I would .confirm the decree of the 
lower Court and dismiss the appeal. 

In regard to costs, the loss of the 
original record on the part of Govern¬ 
ment and of the original lease on the 
part of the appellants is unfortunate. 
But the appellants’ good faith is clearly 
shown by the production of the maps, 
Exs, 49 and 50, which have in some res¬ 
pects helped the respondent’s case. Ac¬ 
cordingly I would order that each party 
should bear its own costs throughout. 

k.n./r K. Appeal dismissed. 
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Broomfield, J. 

Channappa Basappa Uppin —Appel¬ 
lant. 

V. 

Yellappa Venkappa Anegundi —Res¬ 
pondent. 

Second Appeal No. 256 of 1929, Deci¬ 
ded on 11th March 1931, against decision 
of Dist. Judge, Dharwar, in Appeal No. 36 
of 1928. 
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(a) Civil P.C. (1908), S. 55 (4)—Applica¬ 
tion for being declared insolvent need 
not contain all particulars required by S. 13, 
Provincial Insolvency Act—Surety for judg¬ 
ment-debtor engaging that judgment-debtor 
would apply for being declared insolvent 
within 15 days—Judgment-debtor applying 
within that time—Application rejected as not 
containing all particulars required by S. 13, 
Provincial Insolvency Act—Still liability of 
surety comes to end. 

The aoplication referred to in Gl (4) for being 
declared" an insolvent need not necessirily be 
an application containing all the pirticulars 
required bv S. 13, Provincial Insolvency Act. 
Hence where a surety for the judgment-debtor 
executes a surety bond engaging that the judg¬ 
ment-debtor would apply to be declared insol¬ 
vent within fifteen days and the judgment- 
debtor makes a bona fide application within that 
period, the fact that the application was rejected 
on the ground that it did not contain all the 
particulars required by S. 13, Provincial Insol¬ 
vency Act, does not prevent the liability of the 
surety from coming to an end. [P 446 C 1] 

(b) Civil P. C. (1908), S, 55 (4)—Mere re¬ 
arrest of judgment-debtor does not discharge 
surety. 

Although under S. 55, Cl. 4, judgment credi 
tor is given alternative and not concurrent 
remedies against the debtor and the surety, still 
the mere re-arrest of the Judgment-debtor does 
not have the effect of discharging the surety : 
A, I. R. 1924 Rom. 428, JSrp?. [P 446 C 2j 

A. 6r, De.sai —for Appellant. 

S. B. Parulekxr —for Kespondant. 

Judgment.—Respondeat 1 Yallappa 
obtained a money decree against res¬ 
pondeat 2 Fakirappa in June 1926. In 
oxeGutioa of this decree Fakirappa was 
arrested on 7th February 1927. He ex¬ 
pressed his intention to apply to be 
■declared an insolvent and the appellant 
Channappa stood surety for him and 
executed a security bond in accordance 
with the terms of S. 55, Cl. (4X Civil 
P. C., engaging that the judgment-debtor 
would apply to be declared an insolvent 
within fifteen days and that he would 
aippear wheu called upon in any proceed¬ 
ings upon the application or upon the 
decree under execution. Within fifteen 
days that is to say on 21st February 1927, 
Fakirappa did make an application, but 
it appears that it did not contain all the 
particulars required by S. 13, Provincial 
Insolvency Act, and it was ultimately 
rejected on that ground on 23rd July 
1927. The order passed on that occasion 
was : 

“ Mr, Pirzade for the applicant admits that 
this application is not in the proper form and 
-states that ho will pub in another application in 
insolvency. So reject this application. Arrest 
>the debtor for the present.” 
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The judgment-debtor was accordingly 
re-arrested, but was again released on 
furnishing security. The judgment-cre¬ 
ditor then, on 27th'July, presented an 
application under S. 145, Civil P. C., for 
realization of the security. Channappa 
opposed the application on two grounds, 
viz., that the judgment-debtor had made 
an application under the Provincial Insol¬ 
vency Act as he had undertaken to do, 
and that as the judgment-debtor had 
bean arrested after his insolvency appli¬ 
cation was dismissed, the liability oE the 
surety thereby came to an end. On 
both these points the lower Courts have 
decided against the surety, who has coma 
to this Court in second appeal. 

Tne same two points arise for decision 
here. On the first point the view taken 
by the lower Courts is that as the ap¬ 
plication made by Fakirappa to be de¬ 
clared an insolvent was not an applica¬ 
tion in accordance with law there had 
been no sufficient compliance with the 
terms of the surety bond. The learned 
District Judge has referred to a case on 
this point, but it is nob reported in any 
authorized report and is not available 
here. We do nob know what the facts 
of that case were nor even the Court 
which decided it. No other authority 
has been cited. I am nob prepared to 
hold that the application referred to in' 
Cl. (4), S. 55, for being declared an insol¬ 
vent must necessarily be an application 
which contains all the particulars re¬ 
quired -by S, 13, Provincial Insolvency 
Act. When the legislature has intended 
that an application which has to be made 
within a certain time must necessarily 
be one in accordance with law, it has 
been so stated, as for instance in Art. 182, 
Col. 3, Cl. ( 5 ), Dim. Act. I can see no 
good reason for implying those words or 
similar words here. The position might 
be different, no doubt, if the appHcabicn 
was so defective as to make it appear 
that the application was nob a bona fide 
one. In that case it might be argued 
that there was no substantial compliance 
with the terms of the bond. It is not 
shown however that that was the posi¬ 
tion in the present case. For some reason 
the Court took until 23rd July 1927 to 
discover that the application was nob in 
the proper form. It then rejected the 
application as above stated, and on 
August 1927 Fakirappa made a fresh 
application which was pending at the 
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'"imG of tho pro3oeling^ with which we 
are concsrnol. Aq the result of the in¬ 
solvency n-ocoedings Pakirappi was ulti¬ 
mately adiu'licited insolvent. I hold 
therefore that the application which was 
made on 2lst February 1927 may fairly 
be regarded as the first step towards 
getting the adjtidication order. The in¬ 
solvency proceedings are nob before me, 
l.'ut on the face of it otie does not see 
why it was necessary to dismiss the ap¬ 
plication at all. It would seam that the 
applicant might have been called upon to 
supply the particulars which were miss¬ 
ing from his application. It can hardly 
tjo denied that biie fulfilment of the pur¬ 
pose for which the guarantee was given 
must have the effect of discharging the 
surety, and 1 think it .may be said that 
in this case biio purpose was substantially 
fnlfillod. An application to bo declared 
insolvent was made within the time fixed, 
and it has not been shown that theio was 
any failure on Fakirappa’s part to appear 
v.’hon calle.l upon. On this point there- 
toi'o [ find that the decision of the lower 
Courts is wrong. 

For t!i 0 protiosifcion that tlio judgment- 
creliter was not entitled to proceed 
against the surety after the ro-arrest of 
tiio judgment-debtor, I\rr. Dosai cited 
j[alaitji Mavji v. BJiukandns Natjardas 
(!). ft was bold there tliat Cl. (l), S. 55, 
of the Code does not mean that the Court 
may proceed both against tho surety and 
against the debtor. For that proposition 
authority was hardly necessary since the 
language of the clause itself suggests that 
tho judgment-creditor is given alternative 
and not concurrent remedies against the 
jdel)tor and tho surety. I do not think 
howovor shat this case decides that the 
julgment orodibor cannot proceed against 
|tho surety when once the judgment-deb¬ 
tor has l)eon arrested. The words of 
'Cl. (l) are : 

" I'lio Court may eithov direct tho socuritv to 
be roalizocl or conunit him (that is tho jiidg- 

mont-dehlor) to tho civil prison in oxeontion of 
iho decree.” 


Desai really relied upon one so 

tence in the judgment of Macleod, 0. . 
at ^p. 503 : 

It is only when tho judgment-debtor 1; 

beou brought back before tho Court, so that t 

Court can commit him to tho oivil prison, tl 

the surety IB reloAsod.” 

On the Strength of those words 


(]) A.I.lf. 1924 bom. a28=SG I.C. 257=48 
13om. 500. 
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argued that it is not necessary that the 
Court should actually have committed 
the judgment-debtor to prison, bub it is 
sufficient if the debtor has bean brought 
before the Court under arrest so that the 
Court can commit him if it chooses so to- 
do. There are iiowevar other passages 
in the judgment which appear to me to 
be inconsistent with that argument. Thus 
at p, 502 (of 48 Bom.) tho learned Jadg 0 > 
says : 

“ Obviously if tho surety is proceelei against 
and the amount is recovered from him under 
the conditions of the bond, then the judgment- 
debtor c.annot be committed to jail in evecution, 
and also if the judgment-debtor is committed 
to the civil prison, tho state of affairs is just the 
suno as if ihe suroly had never como forward, 
so th-at the Court cannot concurrontly proceed 
against the suretv.” 

And again : 

" Clearly if that warrant had been executed 
and the judgmeut-dobtor had been committed 
to tho civil prison, then with regird to that 
condition in.the bond, tho surety would have 
been rohnsol. H.-.t it is contondod that tho 
issue of the warrant is not sufficient by itself to 
bar tno Court from proceeding against Iho 
surety, if tho warrant is uufruitful, and that 
.soosns to mo to be tho right constructioa of the 
section.” 

It does nob appear to me tborefora that 
tho learned Julge intended to lay down 
that tho arrest of a judgment-debtor was 
in any respeot equivalent to his committal 
to prison, and tho actual decision in that 
case was that in spite of the fact that 
the judgment-debtor bad bean arrastal! 
the liability of the surety remained. I 
agree with the lower Courts that the 
arrest of tho judgment-debtor did not 
have the offeot of discharging the surety. 
But, as I have found in the appellant’s 
favour on the first point, the result is 
that the appeal suooaeds. tho orders of 
the lower Courts must be sat aside and 
the application dismissed with costs 
throughout. 

S.N./r.K. Appeal allou'cd. 
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Madg.wkau and B.vker, JJ. 

Gatujadhar Martand Joshi —Appel¬ 
lant. 

V. 

Jagynohandas FurjiiMudus—Respon¬ 
dent. 

Letters Patent Appeal No. 32 of 1929. 
Decided on 6th January 1931, against 
decision of Murphy, J., in First Appeal 
No. 103 of 1929. 

(a)CivilP. C. (19081, Ss 11, 47 and 60— 
Judgment'debtor objecting to attachment on 
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ground that decree was merely declaratory — 
Objection unsuccessful—Property sold — Be¬ 
fore being dispossessed, judgment-debtor 
again applying that property was exempt 
under S 60—Application fell under S. 47— 
Article of limitation applicable v/as not 
Art. 165 but Art. 181—Application was 
barred by res-judicata as same objection 
could have been raised in previous objection 
petition—Limitation Act (190S), Arts. 181 
and 165. 

The principle of re? L^ppliG?? is innch 

to execution proceedings as to suits, and it is 
not open or.iiairilv to pirties to rriso the same 
contention again unless they can sho.v sub¬ 
stantial reason for being allowed to do so. 

The jiidgraent-debtor in his previous objection 
raised the point that tbe property w.is not 
attachable for the decree was merely declara¬ 
tory, but was unsuccc.ssfal. After the property 
was sold but before being dispossessed he applied 
that the property was exempt under S. GO, 
Civil P. 0. 

Jlel'l'. that the application fell under 3.47. 
Civil C., ani the article of limitation applic¬ 
able was uob Art. 1C5 but rather Art. 181. 

Hell further: that the subsequent objection 
was birred bv res judicata as that objection 
conl-d have been raised by him iu his previous 
objection petition: A. I. fl. 1922 Bout. *271 and 
A. I. n. 1924 Bom. 495. Ref. [P 447 C 2] 

(b) Limitation Act (1903), Art. 181—Right 
to apply accrues when property is attached. 

The general principle of limitation is that 
a party must state its objections at the earliest 
rather than at the latest possible stage. Hence 
under Art. 181 the right to apply accrues from 
the moment the property in question is 
attached, and not when it is sold. [P 44S G 1] 

A. A. Adarkar —for Appellant. 

Ohn, and K. V, Joshi — for Respondents. 

Madgavkar, J.—The three numbers 
belonging to the appellant judgment- 
debtor including a house were attached 
in execution by the decree holder res 
pondont, and notice of the attachment on 
the appellant was returned on 24th July 
1925. Tbe appellant objected that the 
decree was declaratory and the attach¬ 
ment improper. These points wore 
decided against him, and the property 
was ordered to be sold through the 
Collector. After the sale he applied 
that the property was not liable to sale 
under S. 60, Civil P. 0. Pending dis¬ 
posal of that objostion the appellant 
was not dispossessed. The trial Court 
dismissed the application as being un¬ 
duly delayed. The judgment-debtor 
appeals. 

It is argued for the appellant that the 
trial Court appears to have had O. 21, 
58, Civil P. G., in its mind, whereas 
the appellant being the judgment-debtor 
and nob a third party the application 


is governed, by S. 47, Civil P. G. It is 
contended for the respondent that the 
application is barred as res judicata by 
reason of issue 7 and the finding on it 
in the previous proceedings, and is also 
barrel by limitation under Art. 131, 
Sch. 1, Limitation Acj. 

Order 21. R. 53, Civil P. C., has no 
application, the appellant being the 
judgment-debtor. The application falls 
under S. 47, Civil P. C.,. and Art. 165, 
Limitation Act, has no application 
as the appellant had not been dispos¬ 
sessed, but rather Art. 181 applies: 
Basal V. Arnma (l). The question arises 
when the right to apply accrued to the 
appellant under Art. 181. It is argued 
for the appellant that S. GO exe.mpts 
such property both from attachment as 
well as from sale, and therefore the 
right accrued not merely on attachment 
but also upon sale. Secondly, the prin¬ 
cipal of res judicata will not apply to 
every objection raised in execution pro¬ 
ceedings. As observed by Fawcett, J., in 
Gcidigappa v. Shiiappa{2) the princi- 
pie should be applied with great caution. 

On the second point, while conceding 
the need for caution, particularly where 
the circumstances in one darkhast differ 
from the circumstances in a previous 
darkhast, wa are of opinion that gener¬ 
ally speaking the principle of res judi¬ 
cata applies as much to execution pro¬ 
ceedings as to suits, and it is not open 
ordinarily to the parties to raise the 
same contention again unless they caul 
show substantial reason for boin« 
allowed to do so. In the present case” 
it is nob accurate to say that on the 
notice of attachment the judgment- 
debtor appellant merely objected on 
general grounds that, he decree was de-i 
claratory and not executable. On the 
contrary, an express issue 7 was raise . 
on his behalf as follows: 

“Is the attachment levied on defendants* 
lands not legal and proper ?” 

The finding was that it was legal. It 
was undoubtedly open to the appellant 
to raise the objection under S. 60 (c), 
Civil P. C., then, which he raises now. 
Having raised the question of the le'^a- 
lity and propriety of the attachment 
and failed to substantiate it under S. 60 
(c), or other grounds, we are of opinion 

(I) A. 1. R. 1922 Bom. 271=68 I. C. ^49=4G 
Bom. 1031. 

(■2) A. I. R. 1924 Bom. 49-5=83 I. 0. 155=48 
Bom. G33. 
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the responlent is entitled to the 
benefit of that finding, and the appel¬ 
lant is precluded from raising it afresh 
on the principle of res judicata. 

Even on the question of limitation, 
the general principle is that a party must 
state its objections at the earliest 
rather than at the In-test possible stage. 
■Art. 165, as stated above, has no appli¬ 
cation, the appellant not l)eing dispos¬ 
sessed. Under Art. ISl, the right to 
apply accrued to the appellant from the 
moment the property now in tiuesbion 
was attached. We are unable to accede 
to the contention that although the pro¬ 
perty was mentioned by Purvey numbers, 
the absence of the specific mention of 
the house misled the appellant. He 
ought to have known the precise pro¬ 
perty described in these survey numbers. 
His right to apply to remove the attach¬ 
ment under S. GO (c), accrued on 21th 
Tune 1925, when the notice of attach¬ 
ment served on him was returned. The 
]-resent application was made on 7th 
■lanuary 1929, more than three years 
from the former date. It is therefore 
in our opinion, barred under Art. 181, 
Sch. 1, Limitation Act. It is not neces¬ 
sary therefore to remand the case to the 
!ri.il Court for decision on the merits. 
The appeal is dismissed with costs. 

Baker, J. —I agree. 

S.N./u.i:. Appeal disynissed, 

A. I. R. 1931 Bombay 448 

Beaumont, C. J. and Murphy, J. 

■Commissioner of Income-tax, Boinbay. 

V. 

National Mutual Life Association of 
Australasia. 

Civil Ref, No. 5 of 1928, Decided on 
4th February 1931, made by Commis¬ 
sioner of Income-tax, Bombay Presi¬ 
dency. 

^ (a) Income-tax Act (1922), S. 66 (5)— 

Court has power to amend questions and then 
answer them. 

The Court has power under S. GG (5) to amend 
the questions asked by the Commissioner by 
raising the real question and then answering 
that question : .t. I. R. 1929 All. 819 and A.T.R. 
1030.-1//. 209, [P4-18C2] 

(b) Income-tax Act (1922), S. 59. Rr. 25 
and 35—R. 25 applies to companies incor¬ 
porated in British India only. 

^ Rule 25 applies to Life Insurance Companies 
incorporated in British India and has no ap¬ 
plication to companies which are not so incor- 

[P .150 Cl] 

u.lo -tj applies to the latter class of com¬ 
panies but it is to bo applied in the absence of 


more reliable dita. If the company has failed 
to file a return of income, the luoome-tas 
Officer is justified in saying that he must 
assume that the profits for the year in question 
would be the avenge annual profits shown in 
the triennial valuation. [P 450 C 1] 

^ (c) Income-tax Act (1922), S. 6 (4) and 
S. 10—Premium income received from par¬ 
ticipating policies is not liable to income- 
tax. 

The premium inco’.ne received by an Assu¬ 
rance Company from its members under par¬ 
ticipating policies or any part thereof is not 
liable to be assessed to income-tax as profits or 
gains of a business under S. 6 (5) and S. 10 of 
the .\ct and such income is not liable to as¬ 
sessment under any other provision of the Act: 
Nr:o York Life hisurance Co. v. (18S9) 

11 .1. C. 331, Appr. 450 C 2] 

Cottman,Craigie, Blunt sluA Garoe—lor 

Assesseo. 

Jamshed Kanga and .4. Kirke-Smith — 
for Commissioner of Incorao-tax. 

Beaumont, C J.—This is a reference 
to this Court under S. 66 (2), Income-tax 
t\ct. The matter originally came before 
this Court consisting of Marten, C. J., 
and Blackwell, J., on 13th December 
1929, and it was then referred back to 
the Commissioner to find further facts, 
and it was suggested by the Court that 
the questions raised should be amended 
by asking three questions which are 
specified in the judgment. The first two 
questions are really subsidiary, and the 
third one is, whether in law the existing 
assessment is valid and binding on the 
company. The Cotnmissioner of Income- 
tax declined to raise that question taking 
the view that he had no power to do so. 
The case having been argued before us. 
it appears to us that that is the real 
question which arises, and we propose 
therefore to amend the questions raised 
by raising that question in addition to 
the two questions actually raised in the 
case. In doing so, we are following the 
view expressed by the High Court of 
Allahabad in S/iira Prasad Gupta v. 
Commissioner of Income-tax, P. (l) 
and in the later case of Kajorimal KaU 
yanmal v. Commissioner of Income-tax.^ 
U. P. (2), that the Court has power 
under S.66 (5), Income-tax Act, to amenil 
the questions asked by the Commissioner 
by raising the real question and then 
answering that question. 

The two questions which are originally 
raised in the case really involve deter- 

~(i) A. 1. R. 1929 All. 819 = 124 I. C. 467 - 3 
I.T. 0. 40G. 

(2) A. I. R. 1930 All. 209 = 122 I. 0. 741 =‘3 
1. T. 0. 451. 
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mining whether the principle of the 
decision of the House of Lords in New 
York Life ' Inmrance Go. v. Styles (3) 
applies to the assessee company. 

The Commissioner has found the nature 
of the company, and I think it is only 
necessary to say that it is a company 
limited by guarantee, has no share capi¬ 
tal, and under Art. 6 of the Articles of 
Association every person who insures his 
.life with the company under a partici¬ 
pating policy is to be deemed to be a 
member of the company. The principle 
which the House of Lords laid down in 
Styles' case (3) was this, that where you 
are dealing with a mutual insurance 
company, the premiums paid by the 
policy holders who are to share in the 
whole of the prohts of the company do 
not amount to profits or gains of the 
company which are liable to tas. The 
principle at the bottom of the decision 
is that a man cannot make a profit out 
of himself : if a number of persons con¬ 
tribute to a common fund which imme¬ 
diately or later is to come back to the 
subscribers then there is no profit which 
can be liable to tax, and I see no reason 
why the principle of that case should 
not apply to the assessee company in 
this case. I therefore think that any 
premiums paid by those entitled to par¬ 
ticipate in policies who become thereby 
the members of the company are not 
profits of the company. 

But then the question arises, on what 
income ought this assessee company to 
be assessed ? Now, in Shjles case (3) 
the Commissioners of Inland Revenue, 
whose decision was upheld by the House 
of Lords, had decided, first, that no part 
of the premium income of the company 
received under participating policies is 
liable to be assessed to income-tax as 
profits or gains, and, secondly, that the 
company was liable to bo assessed (a) in 
respect of profits made on annuities 
granted, (b) on profits made from pro- 
miums paid under non-participating poli¬ 
cies, (c) on all income derived by or from 
investment of all premiums paid to them 
in the United Kingdom or abroad, and 
as to the latter when such money is 
received in the United Kingdom, and (d) 
on all profits, if any, derived in any 
manner other than by the annual pre- 
mi um contributions of the participating 

(3) [1839] U A. C. 381=59 L. J. Q. B. 291 = 
61 L. T. 201. 
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policy-holders. It seems to me that that 
is a finding that the whole of the income 
of the company derived from sources 
other than contributions by the parti¬ 
cipating policy-holders was liable to tax, 
and that seems to me to presuppose that 
the premiums paid by the participating 
policy-holders must be the first fund to 
bear the expenses of management and 
so forth. That, I think, is borne out by 
the opening argument of Mr. Finlay, as 
ho then was, in which he says: 

“The question is whether where members of 
a mutual insurance compiny make contribu¬ 
tions towards the expected expenses, and there 
is a surplus after paying the expeases, income- 
tax is payable upon the surplus which is re¬ 
turned to the contributors.” 

Clearly in that case the House of 
Lords was only dealing with the actual 
surplus of the premiums after payment 
of expenses, but the principle upon 
which the decision rests covers, I think, 
the whole of the premiums. It seems to 
me therefore that in this case the com¬ 
pany ought to have been charged upon 
its income derived from investments and 
on profits from non-participating policies 
or any other sources except the contri¬ 
butions from the participating policy¬ 
holders, So far as Indian income-tax is 
concerned, it is of course only charge¬ 
able prima facie on those sources *of in¬ 
come in so far as they accrue or arise 
or are received in India. 

Now it was the duty of the asssessee 
company under S. 22 (l), Income-tax Act, 
to make a return of the total income of 
the company during the previous year, 
the “total income” being defined in S. 2 
(15) as total “amount'of income, profits, 
and gains from all sources to which the 
Act applies. If the company does not 
make a return, then under* S. 23 (4), the 
Income-tax Officer has to make the 
assessment to the best of his judgment. 
The assessee company did not make any 
return of the income, upon which, in my 
view, they were liable to tax. On 10th 
February 1927, their solicitors wrote a 
letter to the senior Income-tax Officer, 
in which they stated that they were 
only liable to be taxed on the interest 
and dividends of any securities and 
moneys held by them in this country 
and on the interest on loans made to 
members after making a reasonable al¬ 
lowance for office expenses, and they 
offered to make a declaration of their 
actual income on those lines. But that 
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clearly ^va3 not onough, because they 
would have had to include in their re¬ 
turn any profits made from non-parti¬ 
cipating policies issued in India. At 
any rate they did not in fact make 
any return. That being so, the senior 
Income-tax Officer in the first instance 
made an assessment applying Rr. 25 and 
35 of the rules made under S. 59 of the 
Act. which under that section have statu¬ 
tory effect. It. 25 provides : 

“In the case oi Life Insurance Companies in¬ 
corporated in British India whose profits arc 
periodically ascertained by actuarial valuation, 
the income, profits and gains of tho life .Assur¬ 
ance business shall be the average annual neb 
profits disclosed by tho last ‘preceding valna- 
atiou,” 

and the proviso allows certain deduc¬ 
tions. It to ho noticed that that rule 
api'.lios to Life Insurance Companies in- 
corf'oratod in British India, and as the 
assossoo company is not incorporated in 
.British India, it is. in my view, plain 
that R. 25 has no application to the pre¬ 
sent case. Then comes R. 35 which 
says : 

“ Phe to!ial income of tho Indian branches of 
nonrosidont insurance companies (Life, ^lat¬ 
ino, Fire, Accident, Burglary, Fidelity, Guar¬ 
antee. Ac.), in tho absence of more reliable data, 
may bo deemed to be tho proportion of the total 
income, profits or gains ol tho companies, cor¬ 
responding to tho proportion which their Indian 
premium income heirs to their total premium 
income.” 

It is to be observe! that this rule is 
only to bo applied in tho absence of more 
roliahlo data. Tlio learned Commissioner 
has. in his supplemental case referred to 
us pursuant to tlio judgmont of this 
Court which I have mentioned, stated as 
a fact that he had no reliable data. I 
agree with him that it was not possible 
on tlio matorials before him to assess 
this company in tlio manner in which, as 
I have indicated. I think it ought to 
have boon assessed. I think therefore ho 
was justified in applying R. 35. Now in 
order to apply R. 35 he lias first of all to 
find out what is the total income, profits 
or gains of tho assessoo company. What 
ho had got was a triennial valuation, 
and without any more reliable data, I 
think bo was justified in saying that he 
must assume that the profits for tho year 
in question would bo the average annual 
profits shown in tho triennial valuation, 
that is to say. in order to make the best 
assessment he can under S. 23 (4) of the 
Act, ho arrives at the same result as he 
would roach if R. 25 applied. Now, under 


the triennial valuation it appears that- 
the company has certain sources of in* 
come which are plainly taxable. As ap¬ 
pears from p. 10, Ex. C, it has got con¬ 
sideration for annuities granted £91,000 
odd, interest £30,00,000' odd, fees £600 

odd. consideration for re-insuring liability 
of other companies £15,00.000 odd. All 
those are sources of income which are tax¬ 
able leaving out of account premiums of 
participating policies, which,as I have al¬ 
ready said, are not, in my view, taxable. 
Tho receipts from those taxable sources 
are greater than the profits for the period 
shown in tho account, so that some ex¬ 
penses must have been deducted from 
thoso taxable sources of income. I think 
therefore that the Commissioner was 
justified in coming to tho conclusion that 
the profits shown in the triennial ac¬ 
count did in fact represent taxable pro¬ 
fits. 

In doing so ho has not taken into ac¬ 
count as taxable profits premiums paid 
on participating policies ; he has taken 
the other sources of income and deducted 
from them the balance of expenses re¬ 
maining over after the premiums on 
participating polices have been wiped 
out. Having arrived in that way at the 
total income, profits or gains of the com¬ 
pany, he then under R. 35 bad to find 
out the proportion of the Indian income, 
and ho did this by taking the proportion 
which tho Indian premium income bears 
to the total premium income. The figures 
are shown in the case. The result is,. 

I think, that the existing .assessment is 
substantially binding on the company, 
though I arrive at that oonolusiou by a 
dilTeront road to that which the Com¬ 
missioner took. I answer the first ques¬ 
tion—whether the premium income re¬ 
ceived by the association from its mem¬ 
bers under participating policies or any 
part thereof is liable to be assessed to 
income-tax as profits or gains of a busi¬ 
ness under S. 6 (iv) and S. 10, Income- 
tax Act 11 of 1922—in the negative. I 
answer the second question whether 
such income or any part thereof is liable- 
to be assessed to income-tax or super-tax 
as income, profits or gains under any 
other and if so under which of the provi¬ 
sions of tho said Act—by saying that 
such income is not liable to assessment. 
I answer the third question raised 
whether in law the existing assessment- 
is valid and binding on the company—by 
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saying that an assessment equal in 
amount to the existing assessment is 
binding on the company. 

As regards costs there will be no order. 

Murphy, J.—-I also answer the ques¬ 
tions put to us in the same way as has 
been done by my Lord the Chief Justice 
for the same reasons to which I have 
nothing to add. 

K.N./k.k. Anstuer accordiughj, 

A. I, R. 1931 Bombay 451 

Madgavkar and Bakp:r., JJ. 

Shamrao Bavichandra Jadhav — Ap¬ 
pellant. 

V. 

Malharjun Ay.parao Manthalkai —Res¬ 
pondent. 

First Appeal No. 145 of 1929, Decided 
on 16th January 1931, against decision 
of First Glass Sub-Judge, Sholapur. 

(a) Dekkhan Agriculturists’ Relief Act 
(1879), S. 22 —Property of non-agriculturist 
passing on his death to heir who is agricul¬ 
turist is immune from attachment and sale. 

Where property belonging to ;v non-agricultu¬ 
rist judgment-debtor passes on his cloath to his 
heir who is an agriculturist, the latter is en¬ 
titled to the benefit of the Act. The point to 
be considered is whether the property belonged 
to an agriculturist at the date of application 
for execution and it is open to the heir to show 
that he is an agriculturist; A. I, R. 1922 Bom, 
213, Bel. oii\ A, I, B, 1930 Bo7n. 238, ExpL 

[P 452 0 Ij 

(b) Civil P. C, (1908), S. 11—Order passed 
in same execution proceeding operates as 
res judicata. 

An order passed in the same execution pro¬ 
ceeding operates as res judicata at a subsequent 
stage of the same proceeding and it does not 
cease to become so by reason of the decree of 
the High Court confirming the decree of the 
lower Court: 19 Bom. 253, Dist. [P 153 G IJ 

G. B. Ghitale — iox Appellant. 

T. N, Walaioalkar~ior Respondent 1. 

Baker, J.—The question in this ap¬ 
peal is one arising in execution proceed¬ 
ings. The plaintiff obtained a decree in 
Suit No. 1649 of 1920 against one Ram- 
chandra and two other partners in a 
partnership matter. There was an ap¬ 
peal to the High Court, but before the 
appeal, a darkhast was presented for at¬ 
tachment and sale of the property of 
Ramohandra, defendant 1. It happened 
that Ramohandra died between the ap¬ 
plication for execution and the attach¬ 
ment of the property, and the property 
passed to his legal representative, his son 
Shamrao, who is the present appellant. 
Shamrao contended, that being an agri¬ 
culturist the property could not be at- 
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taoheJ and sold. That application was 
decided against him on IGfch January 
1926. On i5th Alarch 1926 the High 
Court passed a preliminary decree, and 
there was a hnal decree on 1st October 
1926. The execution proceedings ware 
continued and proclamations were issued 
for sale of the properties, but separately 
as regards the right, title and interest 
of the deceased defendant 1 Ramohandra, 
and than Shamrao contended again that 
he was an agriculturist and the property 
attached could not be liable to bo sold in 
execution. The learned First Class Sub¬ 
ordinate Judge of Sholapur held that 
this plea had been raised before by the 
judgment-debtor, as appears from Ex. 16, 
and the order for attachment had been 
passed by his predecessor notwithstand¬ 
ing the plea, and that it was not neces¬ 
sary to go into that question again, as 
the question for consideration would be 
whether the deceased defendant Ram- 
chandra was an agriculturist when the 
darkhast was given, and not what was 
the status of the present heirs of the 
said defendant, as the order for attach¬ 
ment was passed against property being 
of the right, title and interest of the 
judgment-debtor Ramohandra only and 
not of the heir Shamrao himself. The 
learned Subordinate Judge also held that 
as there was no suggestion that the de¬ 
ceased debtor Ramchandra was an agri¬ 
culturist, it was not necessary to take 
evidence about the existence or other¬ 
wise of tbs present heir’s personal status 
as an agriculturist. The legal represen¬ 
tative of the deceased Ramohandra has 
made this appeal, and the first question 
which arises is whether the decree having 
been passed personally against Ram¬ 
chandra, tho father, who was not an 
agriculturist, the property under attach¬ 
ment can be considered to be the pro¬ 
perty of an agriculturist under the Dek¬ 
khan Agriculturists’ Relief Act, and whe¬ 
ther Shamrao can be allowed to raise 
this plea. 

It has been contended by the learned 
advocate for tho respondent that the 
decree being against the estate of Ram¬ 
chandra, and the present appellant being 
his legal representative, the property to 
be attached and sold must be regarded as 
the property of Ramchandra and not of 
Shamrao, and therefore it is not open to 
him to raise the plea of the status of an 
agriculturist. This point has been twice 



452 Bombay 

considered comparatively recently in this 
Court, the latest case being Mathwadas 
V. Mahad^t (l), to which I was a party. 
Now that case lays down that 

"Section 22, Cl. (2), Dekkhan Agriculturists' 
Relief Act, docs not apply to the representative- 
in interest or the heirs of the deceased judg¬ 
ment-debtor.” 

"The words ‘to the possession of which he is 
entitled’ in that clause refer to a judgment- 
debtor who is living and entitled to the posses¬ 
sion of the property at the date of the passing 
of the decree or order, and do not cover the 
case of a deceased judgment-debtor.” 

The head-note however is not very 
clear. That case was founded on the 
case of Marnti v. Martand (2). Now, ac¬ 
cording to the decision in that case: 

‘‘The immovable property belonging to an 
agriculturist is, by virtue of the provisions of 
S. 22, Dekkhan Agriculturists’ Relief Act, im¬ 
mune from attachment and sale in execution 
of a money decree against him. The immu¬ 
nity however ceases as soon as the property 
passes on bis death into the hands of his legal 
representatives who are not themselves agri¬ 
culturists.” 

The remai’ks of Shah, J., are (p. 752 of 
24 Bom. L, B.)\ 

“When the original defendant who was un¬ 
doubtedly an agriculturist died, the property 
ceased to belong to him; and though for execu¬ 
tion purposes it is treated as the estate of the 
deceased in the hands of his legal representa¬ 
tive it must be taken to belong at the dale of 
the attachment to the legal ropresontativo.” 

This is tho convorso of the present 
case. In that case the judgment-debtor 
was an agriculturist and at his death tho 
property passed to his heir who was a 
non-agriculturist. The effect of the deci¬ 
sion is to show that tho immunity which 
attached to it while it was the property 
of the agriculturist does not extend to 
tho property in the hands of his heirs. 
But the attachment of the above pro¬ 
perty of the judgment-debtor within the 
moaning of S. 50, Civil P. C., for pur¬ 
poses of execution, w'ould represent the 
estate of the deceased judgment-debtor 
in the hands of his legal representative. 
Undoubtedly, on this ruling the converse 
would apply, viz., if the property belong 
to a non-agriculturist debtor wdio dies, 
and passes into the hands of his heir who 
is an agriculturist, then if he is an agri¬ 
culturist, he would bo entitled to the 
benefit of tho Dekkhan Agriculturists’ 
Belief Act. This is quite clear from the 
judgment of Maclood, C. J., in 2laruii v. 

(1) A. I. R. 1930 Rom. 238=127 I. 0. 207, 

(2) A. I. U. 1922 Rom. 213=09 I. 0. 175=47 
Bom. M. 
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Martand (2), where he said (p. 751 of 24 
Bom. L. a): 

*Tt seems to me that the section clearly 
denotes that the only question to de decided 
when immovable property is sought to be at¬ 
tached for a money decree, is whether at that 
time it belongs to an agriculturist or not, and 
we cannot read into the section any further 
words so as to make the section read that the 
property should still be protected from attach¬ 
ment if it once belonged to an agriculturist 
judgment-debtor, although it has passed by in¬ 
heritance or otherwise into the hands of a 
person who is not an agriculturist.” 

In Shah, J’s. judgment it is said (p. 752 
o/24 Bom. L. R.)'. 

‘‘It is clear that S. 22 really provides that 
inunovable property belonging to an agricultu¬ 
rist shall not bo attached or sold in execution 
of any decree or order passed whether before or 
after this Act comes into force. In the absence 
of any indication to tho contrary that would 
mean that at tho date of the attachment or sale 
the property must belong to an agriculturist. 
When the original defendant, who was un¬ 
doubtedly an agricnltuiist, died, the property 
ceased to belong to him; and though for execu¬ 
tion purposes it is treated as the estate of the 
deceased in tho hands of his legal representative 
it must be taken to belong at tho date of the 
attachment to tho legal representative. Unless 
tho legal representative is shown to bo an agri¬ 
culturist, tho provisions of S. 22 cannot be held 
to afford an answer to the application for exe¬ 
cution against him.” 

This is a converse case and with refer¬ 
ence to tho remark, viz., “unless the 
legal representative is shown to be an 
agriculturist,” the effect of the decision 
is, that the point to be considered is 
whether tho property belongs to an agri¬ 
culturist at the date of the application 
for execution. The view of the learned| 
Subordinate Judge that the status of thej 
deceased Bamchandra was not of an' 
agriculturist is correct, but it was open; 
to the appellant to show that he was an' 
agriculturist and therefore the property 
of Bamchandra in his hands was not 
liable to attachment and sale. 

As regards the other point, it is diffi¬ 
cult to say how this contention is not 
barred by res judicata. There is only 
one execution proceeding in the present 
case and that has been continued after 
the judgment of the High Court. It has 
been argued by the learned advocate for 
the appellant that any proceedings taken 
before the judgment of tho High Court 
and any decision on the question of agri¬ 
cultural status passed before that decree 
is of no avail now when the question is 
reopened. In support of that proposi¬ 
tion he has quoted .WajioJiand V, rii/iu(3), 

(3) [ISOiflO Bom. 25S. 
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The facts of that case were entirely 
different. It has been laid down in that 
case that 

“Where the High Court confirms, on appeal, 
the decree of a subordinate Court, such con¬ 
firmation has the same effect as an order of 
reversal would have had, in so far as it leaves 
the decree of the High Court as the only decree 
which exists for the purpose of execution, and 
the decree of the lower Court becomes incorpo¬ 
rated with it.” 

Now the facts of that case are that 
the plaintiff obtained a decree for re¬ 
demption of certain lands. Before the 
appeal the plaintiff presented an appli¬ 
cation for execution. That application 
was dismissed as the plaintiff failed to 
produce a copy of the mortgage bond. 
The defendant preferred an appeal to the 
High Court which confirmed the lower 
Court’s decree. The plaintiff presented 
a second darkhast. It was held that 
after the passing of the High Court 
decree any order of dismissal oi the first 
execution proceeding would operate as 
res judicata as regards the subsequent 
application for execution of the decree 
of the High Court. This is entirely a 
different case from the present case 
where there is only one proceeding which 
has throughout gone on from the time of 
the passing of the Subordinate Judge’s 
decree up to the present time, and I can¬ 
not go so far as to say that any order 
passed in the same execution proceeding 
would not operate as res judicata at a 
isubsequent stage of the same proceed¬ 
ing. It has been found on one occasion 
in this proceeding by the First Class 
Subordinate Judge that the applicant 
was not an agriculturist. It is not open 
to him to raise the contention at a later 
stage in the same proceeding. I am 
therefore of opinion that the contention 
is barred by res judicata, and the final 
order of the lower Court is therefore cor¬ 
rect, although I do not agree with that 
part of the order that relates to the ques¬ 
tion to be considered being the status of 
the deceased Ramchandra. 

The decree must therefore be confirmed 
and the appeal dismissed with costs. 

Madgavkar, J.—I agree. The first 
and the crucial point is whether, on the 
date of the attachment and not on the 
date of the application for attachment 
the property belongs to the agriculturist 
and is immune under S. 22, Dekkhan 
Agriculturists’ Relief Act. It has been 
Feld in Maruti v. Martand (2) that 
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whore the deceased judgment-debtor was 
an agriculturist and the property passed 
to his heir, a non-agriculturist, before the 
date of the attachment, it ceased to be 
immune. Similarly, in the present case, 
if the appellant was an agriculturist and 
the property passed to him from his 
father, a non-agriculturist, before it was 
attached even though after the applica¬ 
tion for attachment, it would bo immune. 

The question however is not open, in¬ 
asmuch as the appellant raised the same 
plea when notice of the application for 
attacliment was served, and he did not 
proceed with that contention, and the 
property was attached although ha had 
raised precisely the same contention of 
agriculturist and of immunity under 
S. 22, Dekkhan Agriculturists’ Relief Act. 
In the same darkhast such a finding is, 
in my opinion, clearly res judicata, and 
it does not cease to become so by reason 
of the decree of the High Court confirm¬ 
ing the decree of the lower Court. The 
case in Na)iclia}il v. Vitim (3) was quite 
different. The first darkhast was given 
before the appeal to the High Court and 
was not proceeded ■with because the 
second appeal was filed. After the 
second appeal was decided in favour of 
the respondent a second darkhast was 
filed and it was held that the second 
darkhast could not be filed because the 
first darkhast had not been proceeded 
with. 

For these reasons, I agree that the 
appeal fails and must be dismissed with 
costs. 

R.M./R.K. Appeal dismissed. 
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Broomfield, J. 

Gadadhar Kakaji Gore —Appellant. 

V. 

Gangaram Tatya ALhaske — Respon¬ 
dent. 

Appeal No. 36 of 1930, Decided on 
18th March 1931, against order of First 
Glass Sub-Judge, Ahmadnagar, in Ap¬ 
peal No. 171 of 1929. 

Dekkhan Agriculturists’ Relief Act (1879), 
S. 2—Minor son of agriculturist whether 
Hindu or Mahomedan is not agriculturist. 

The minor son of an agriculturist who de¬ 
pends for his support on his father is not an 
agriculturist within the meaning of S. 2 and 
the principle applies just as much in the case 
of a Hindu as in the case of a Mahomedan ; 36 

Bom. 496 ; A. I. R. 1929 Bom. 378 and .4. I. R. 
1927 Bom. 149, Foil. [P 454 C 2] 
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P. V. Konc — ior Appellant. 

•T. G. Bf:Je—{or Bespondont. 
Jucgtnent. -- This appeal arises 
from a suit to redeem an allef^ed ‘mort- 
hy ostensible sale executed by tho 
plaintitf's father in 1900. The plaintiff 
desired to rely on the provisions of 
10-A, Dekkhan Agriculturists’ Relief 
Act, and in order to do so it was neces¬ 
sary to show that lie was'an aj^ricuUurist 
as defined in the first i>art of B. 9 of tho 
Act citlier at the date of the suit or at 


the date of tho trans:iction ; see SuHnii 

haliihi V. Jlcmchliod (l), 3t was 

a(iniiited that at tho date of the suit he 
was not an a^^riculturist but was oavninj^ 
Ills living in a tea shop. At the time of 
tiio ti’iansaction ho was a child of two or 
three years of age maintained hy iiis 
father who was an agriculturist. 

1 ho only issue for determination in 
this ajijieal is, whether under tho circum- 
siancos tho ]>laintitf can bo described as 
having Iteen an agriculturist at that time. 
Tho doliidtion is : 


»i 1 


• 'gncnltiirist * slnll l^c taken to mom ‘ a 
rer?on wlio himself or hv his servants or by his 

loiiants earns his livelihood whollv or princi¬ 
pally l.y a^;rieiiltnro.* or who ordinarilv 

personally iu agricultural labour.” 

Iho trial Judge took the view that tho 
idaintill was not an agriculturist. The 
lirst Cla^s Subordinate Judge in appeal 
decided that lie was. 


Now jirima facie, and having regard to 
the objects of tlio Dekkhan Agriculturists’ 
Relief Act, it might appear that the in¬ 
fant son of an agriculturist should bo 
entitled to rely on the status of his 
father. But^it has boon hold that tho 
definition of “ agriculturist ” under tho 
Act and tho other provisions in favour of 
agi iculturists in it aro purely personal 
privileges : Dharamficif v. Balkrinhn.i 
(9). hloreovor, there is a dooision of this 

Court \n Daifdu y. Mi,■osaheh (d). which 

appears directly to cover tho point in 
issue. It was there hold tlmt tho minor 
son of an agriculturist who is depending 
foi his support on his father is not an 
agi ioulturist within the moaning of S. 2 
oftlieAcb, on tho ground that depon- 
clonce for livelihood upon another who is 
an agriculturist is not tlio same thing as 
earning livelihood for oneself by a-ri- 


(1) A. I. I{. =101 1. C. 140 

i cm. ‘221. 

;V 1-20 I. C. S30 

i*om. 

(d) [19L2j 3d Bom. -103=15 1. C. 827. 
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culture. Tiie First Class Subordinate 
Judge attempted to distinguish this case 
on the ground that the parties claiming 
to be agriculturists there were Alahome- 

V' 

dans. A Mahomedan while his father is 
alive may have no projierty of his own, 
whereas in a Hindu joint family any co- 
parcener, oven though he ho a minor, has 
a share in the joint estate. This line of 
reasoning has been adopted by Air. Rele 
on behalf of tho respondent in this case.; 
But if one refers to the judgment in' 
Da'jdity. 2ilirasahch (3) it appears that it. 
was not in any way based upon tho fact' 
that the parties in question belonged to a' 
Alahomedan family, nor on tho fact that 
they bad no property of their own. In' 
fact there is no reference in the judgment 
to the circumstance that the minors con- 
cernod were Alahomodans. The fact can 
only be inferrol from the names given in 
tho heading to tlio c.ase. 

The ratio decidendi, as I have already 
suggested, was that dopondenco for livoli-j 
hood upon anotlior jierson who is an 
agriculturist is not the same thing as 
earning livelihood for oneself by agri-| 
culture. Chandavarkar, J , referred to 
tho case of Dicarkojirav Baburav v. BaB 
hrishna Bhalchandra (4), in support of 
the proposition that (p. 49S) “ to earn 
livelihood by agriculture is to obtain tho 
means of livelihood by it.” What Sar- 
gent, C. J., in that case actually sud was 
(p. 257) : 

” Tho expression ‘ earns his livelihood ’ can 
only moan * obtains tho nie.aus of maintaining 
himsoll 

That is a stronger expression than the 
one used by Chandavarkar, J., in Dagdu 
v. Mirasaheh (3) and one that oould not 
possibly be applied to an infant two or 
three years old. 

Tho decision that the minor son of an 
agriculturist who depends for his sup¬ 
port on his father is net an agriculturist 
appears to me to be based upon the lan¬ 
guage used in the definition, and the 
reasoning applies just as much in the 
ease of a Hindu as in the case of a 
Alahomodan. I may mention that 
v. Mirasaheh (3) has been referred to as 
a correct statement of tho law in 
Dharavifituj v. Balkrishna (2) and in 
Bultan Bahim v. Banchhod Mulji (l). It 
is conceivable that difficulties might arise 
from the application of tho doctrine that 
dependence upon an agriculturist is nob 

(4) USiBj 10 Bom, 255, 
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enough to give the status of an agricultu¬ 
rist, for instance, in cases where that 
dependence is due not to infancy but to 
old age. or physical incapacity. But any 
such difficulties must be left to be dealt 
with when they arise. The legislature 
no doubt used the expression ** earns his 
livelihood ’’advisedly. To earn is not 
the same as to derive, and, in my opinion 
wo are not justified in assuming that the 
case of a minor coparcener in a joint 
Hindu family is a casus omissus. I hold 
that it cannot properly be said that the 
plaintiff at the time of the transaction in 
suit was earning his livelihood at all, 
and further, even if it could be said that 
he was earning his livelihood, he was 
not earning it either through his servants 
or his tenants, bub through his father. 
In my opinion the decision of the trial 
Court on this issue is correct. I allow 
the appeal with costs in this Court and 
in the Court of first appeal. The order of 
the trial Court is restored. 

s.n./r.k. Appeal all ^jred. 
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MadCtAvkar and Baker, JJ. 
Ganpaii Gopal —Appellant, 

V. 

Secy, of State —Eespondent. 

First Appeal No. 659 of 1927, Decided 
on 13bh February 1931, against decision 
of Disb. Judge, Thana, in Suit No. 14 of 
1916. 

(a) Bombay Survey and Settlement Act 
(1865), S. 38—Interpretation of lease—Khot 
held entitled to damages in kind and to 
convert same at market rate of particular 
years. 

In 1914, the Government asked the khot of a 
certain village to' accept a new lease under 
S, 33 and on his refusal to do so. the village 
was attached. In a previous litigation it was 
held that the new lease was illegal and the 
khot entitled to damages from Government 
during the years when the village was under 
japti by reason c£ the refusal of the khot to 
accept a new form of kabuliayat. Cls. 6 and 7 
of the old lease on which damages were to be 
assessed ran as follows: 

6. (l) One rupee for assessment in respect of 

kharip land and eight annas for* faida in all 
one rupee and eight annas. Out of this the 
one rupee of assessment is to be taken in. cash 
and for the faida there is to be ‘taken payalis 6 
i.e. 1/2 maund of paddy in kind .valued at the 
rate of Es. 20 per khandi and the bundles of 
rice straw for each maund of faida. 

(2) The whole of the assessment in respect of 
■the varkas land is to be received in cash and for 
faida twelve annas for every rupee ; for the 
same there is to be one half maund of grain in 
kind valued at the rate of Es. 30 per khandi. 
Out of that half to be nagli and half to bo vari. 


7. As to the vasiil in kind which is settled 
to be taken as stated in sub-Ol. 2 of the 
above Cl. 6 we will t:ikc the said vasul to bo the 
measure which may be current in the afore- 
Slid taluka. 

Hel l: that the khot was entitled to take the 
faida from tenants in kind and not in casn and 
that as regards the 'rate -of damages the khot 
was entitled to have the grain converted into 
the market rate of rice, straw, nagli and vari 
current for the particular year for which da¬ 
mage was to be asse-sed. [P 45s C 1, P 459 G 1] 

(b) Bombay Survey and Setilement Act 
(1865), S. 38—Demand of kbofc on tenant 
can be fixed only at general survey. 

The Government can fi:v the deni ind of the 
khots on the tenants only at the time of tne 
general survey of the district and not after¬ 
wards. lP 45G G ij 

(c) Bombay Survey and Seltlenient Act 
(1865), S. 33—KhoU village under attach¬ 
ment, khot having refused to accept new 
lease—Loss of crops through fire and 
Government remitting assessment’^ New 
lease found' illegal — Khot held entiled to 
faida even for year ■svben assessment was 
remitted. 

While the khoti village was under attach¬ 
ment on account of the refusal of the khot to 
accept a nesv lease offered by the Government 
the loss of crops had accrued through fire and 
the Government had remitted the assessment 
on this account. The new lease was subse¬ 
quently found to be illegal being in contraven¬ 
tion of S. 38. It was contended that no as¬ 
sessment being recovered by the khot, the khot 
as the farmer of the revenue was not entitled 
to the faida from the tenants. 

Held: that the khot was entitled to faida 
even for the year when the assessment ■was re¬ 
mitted. [P 460 C 1] 

(d) Bombay Survey and Settlement Act 
(1865), S. 38—Refusal by some khots to 
accept new lease offered by Government 
Managem'ent given to khots agreeing ^to ac¬ 
cept it—New lease found illegal—Managing 
khots ond not Government are liable for 
faida to khots dispossessed. 

Where some khots refuse to accept a new 
lease and consequently the management of the 
khoti village is given to the khots who accept 
the lease and it is found that the new lease 
offered, by the Government is illegal being m 
contravention of the provisions of S. 38, the 
managing khots who actually take the tajda 
are liable to the khots dispossessed for 
of faida and not the Government, [P 4G1 J 

K. H. Kelhar and G. A. Bhat—iov 
Appellant. 

G. C. Coyajee and P. B. Shinyne for 
Respondent. 

MadigAvkar, J.^^These appeals, with 
the cross-appeals and the cross-objec¬ 
tions, arise out of disputes between cer¬ 
tain khots of Kolaba and Government 
in the same suits which were - decided in 
part by this Court in Ganpati Gopal 
V. Secy, of State -(l). This judgment in 

(1) A. I.E. 1925 Bom. 44=83 I. C. 370=48 
Bom. 5S9. 
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tho present appeals must be read as a 
continuation of that judgment, deciding 
as it does the question left open there 
for trial as to the damages due to the 
khots from Government during the 
years when the villages were in japti 
by reason of the refusal of the khots to 
accept a new form of kabuliyat con¬ 
taining in part clauses which this Court 
in that judgment held illegal. We are 
now concerned with sixty-five appeals 
by Government in many of which the 
khots have filed cross appeals and 
cross objections and with two appeals 
by the khots in one of which Govern¬ 
ment have filed cross-objections. These 
appeals are shovyn in the tables 1 to G 
attaciied to this judgment. The suits 
were not consolidated. But the evidence 
was agreed to bo common, and tho re¬ 
sult is that even in the paper book the 
number of the exhibits can only be des¬ 
cribed aa stupendous even for litigation 
in India reaching as it does to exhibits 
40G0. At the outset we must express 
our indebtedness to the learned counsel 
on both sides for [.the statements which 
have been of material assistance, and 
for the arguments which could not 
have been clearer or more concise. 


The first point taken for Government 
is that by Eesolution No. 1244, 
dated 7th February 191-1, Ex. 1926, 
Government, acting under their powers 
under S. 38, Bombay Act 1 of 1865. fixed 
the faida payable by the tenants in cash 
only and not exceeding eight annas per 

rupee of tho assessment. S. 38 of that 

Act runs as follows : 


It shiill also bo competout to sucu 
(i.o. tho binicrintondoiit of Survoy or sc 
mcnt otTicorj with tho saiiotioii of iho Go 
nor in Council, to fix tho demands of tho 1 
on tho tenant at tho tiino of tho general sii 
of a district, and tho terms thus fixed s 
hold good for (ho period for which tho sol 
inont may be sanctioned 


The time of the survoy settlement of 
this district was 1902. Tho settlement 
olficor did not fix tho demand of tho 
khot at that time. Nor was any sanc¬ 
tion of tho Governor in Council obtained 
and tlio order by Govornmenb in 1914 
.oven aftor consulting tho Survey Com- 
imissioner is clearly not an order undor 
38. That order can only bo made at 

lonogeneral survey, that is 
■ 0 - IS Still more olear on read¬ 

ing b. St and tho repealed S. 36. Tho 
sohomo of Bombay Act 1 of 1865 was to 


confer fixity of tenure and, for the 
period of tho survey settlement fixity oi 
assessment, on the occupancy tenants, 
the latter being subject to the former. 
The first thirty-six sections now re¬ 
pealed dealt with occupancy tenants in 
general over the whole Presidency. 
Then follow Ss. 37 and 38. S. 37 re- 
fers to the khoti talukas including tho 
one now in question which was then in 
the Thana Collectorate and authorises 
the superintendent or the survey officer 
to grant a lease for the full period of 
the settlement in place of the annual 
agreement. Then follows S. 38 autho¬ 
rizing that officer with .the sanction of 
Government at the time of the general 
survey also to fix the demands of the 
khots on the tenant. He did not fix 
this demand at the time of the survey 
in 1902 nor did he obtain the sanction 
of the Governor in Council, and it is not 
in my opinion, open to Government by 
the resolution of 1914 to assume that 
the Governor-in-Counoil possessed in 
1914 the power which the statute only 
conferred at the time of the general 
survey in 1902 upon the survey officer 
with the sanction of the Governor in 
Council. I am of opinion therefore that 
the Government resolution of 1914 
above in question had no statutory force 
to fix the faida of the ’khots in cash or 
at an amount not exceeding fifty per 
cent of the assessment. 

The question now at issue may be 
formulated as follows: In assessing the 
damages during the japti years, the first 
question is whether the khots were en¬ 
titled to claim from the tenants ‘of tho 
khoti nisbat lands their faida in cash 
or in kind, and secondly, the amount of 
this faida. That question depends 
entirely on the construction of Cl. 6, 
sub-paras. 1 and 2, Ex. 933 (in Part 2 of 
tho paper book) which run as follows: 

“1. Ono rupee for ftssessmeut in respect of 
kh:\rip land and eight auuas for faida, in all 
ono rupee and eight annas. Out of this the ouo 
rupee of assessment is to be taken in cash aud 
for tho faida there is to Aie taken p.vvalis 0, i. e. 
1/1 mauud of paddy iniiiud valued at tho rate 
of Rs. 20 per khandi and ton bundle* of rice 
straw for o.toh maund of faida. 

“2. The whole of the assessment in respect 
of the varkas land is to bo received in cash aud 
for faida Iwolvo auuas for every rupee; for the 
same there is to bo 1/2 one-half mauud of grain 
in kind valued at tho rate of Rs. 30 per khaudi; 
out of that 1/2 to bo uagli 1/2 to be vari." 

“\\ 0 will recover vasul from the tenants as 
stated above. Wo will not receive auythiu^ 
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more than what is stated in the dakhala which 
W3 \7ill receive in respect of the above lauds 
showing what amount is to be received from a 
particular tenant.” 

It will be useful to add the Marathi 
version in the original kabuliyat and to 
add the following Cl. 7. 

*'Kha)ipasara ak riipahja la jayadahahat 
atha ajie aikiina 1-8*0 saryahaddal ak rupaya 
nakt va fayadyababat bliat dar khandis l^s. 20 
pramane 0-10-0 saha payali ain jinnas 

va faydyache dar maaas pendhe daha pra- 
viane. 

Varakas Sara sdbandh nakt va fayadyabad- 
dal dar rupayas hara ane tyaclia ain jinnas 
30 rupayache bhavane 0-10-0 viana saha payali 
paikin nimme nagali va nimmc vari." 

‘'Sadarahn setwar konate knlapasun kaya 
vasul yane tyacha dakliala amhas milel tya- 
shivaya kahhi Jasta ghenar nahi.'* 

Clause 7 ; 

“As to the vasul in kind which is settled to 
be taken as stated in sub-Cl, 2 of the above Cl. G 
we will take the said vasul by the measure 
which may be current in the aforesaid taluka.” 

The trial Court decided that the khots 
were entitled, in the villages where such 
an agreement used to be entered into, to 
take their faida in kind at the rate of sis 
payalis on each rupee of the assess¬ 
ment and ten bundles of rice straw on 
rice land and on varkas land three 
payalis of vari and three payalis of 
nagli per rupee of the assessment, and 
that in respect of the damages during 
the years when the villages were in 
Japti, the khots were entitled to have the 
corresponding quantities of grain con¬ 
verted into cash at the market rate for 
that particular year. 

It is argued for Government, firstly that 
the khots are only entitled to take their 
faida in cash at the rate of 50 per cent of 
the assessment on paddy lands and 75 per 
cent, of the assessment on varkas land. 
Secondly, that even if it be held that the 
khofcs are entitled to take the faida in 
kind, the amount is subject to a maxi¬ 
mum of 50 per cent of the assessment 
on rice land and 76 per cent of the 
assessment on varkas land. Thirdly, 
the rates at which faida in kind can be 
converted are not the market rates, but 
8 'i'Q 20 per khandi of twenty maunds 

on rice lands and Es. 30 per khandi on 
varkas land. 

It is contended for the khots, firstly, 
that they are entitled to the faida in 
kind. Secondly, this faida is to be ac¬ 
cording to the old custom or mamul 
vahiwat which has been allowed in the 
Eafcnagiri District under Act 8 of 1880 
and known as ardhel and tirdhel, i. e., 


one-half of the paddy crop ’on rice lands 
and one-third of the nagli and vari crops 
on varkas lands. Thirdly that even if 
this contention is not allowed, in any 
case they are entitled to the amount as 
held by the trial Court without any 
limitation as to the maximum. Fourthly, 
that in regard to damages this amount 
in kind must be converted into the cur¬ 
rant market rate at each particular year 
as the trial Court has held. 

It will be plain on a perusal of the 
particular clause in question that it is 
not well w^orded, and it is a matter of 
surprise that an agreement current ever 
a large part of the district and affecting 
thousands of tenants, between Govern¬ 
ment on the one side and the khots on 
the other, could not be more clearly 
worded so as to be incapable of founding 
a dispute such as the present, particu¬ 
larly with the legal assistance open un¬ 
doubtedly to Government from the dis¬ 
trict upwards and in this case even per¬ 
haps to some of the more intelligent 
khots. This Court has already observed 
in Ganpati Gopal v. Secy, of State (l) 
and in another case to be referred to 
later, Abdul Rahim v. Pandit (2), under 
S. 38, Bombay Act 1 of 1865, that this 
particular question was «capable of being, 
decided at the time of the settlement by 
the settlement officer with .the sanction 
of Government and decided in terms too 
plain for dispute or litigation. It is 
possible however that this clause had 
been taken over from some antiquated 
document dating possibly from the pre- 
British days in which the standard was 
not perhaps clearness but a formula con¬ 
tinued in like some sacred Mantra, v/bere 
reverence depended upon antiquity and 
was expected perhaps to be increased by 
obscurity. The result of this unfortu¬ 
nate clause is litigation which must 
have cost each party very heavily in 
time and in money. 

In regard to this clause, taking the 
original Marathi, the first sentence offers 
no difficulty whatever. It is common 
ground that the first sentence means 
that for each rupee of the assessment on 
kharip land, the khot’s faida should be 
eight annas, so that the total demand on 
the tenant should be one rupee eight an¬ 
nas. I pause to observe that even so, in 
place of the antiquated Ee. 1-8-0 it would 
ha ve been simpler to say that the faida 

(•2) A. I. H. 1930 Bom. 190^125 I. C. 446~ 
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dii3 fro;n the tenants to tho khots slioiild 
be one-half or 50 per oenfc. or 75 
per cent, of tiie khoti nishafc lands. 
J3ufc it is the .second sentence which oc¬ 
casions the real difTicnlty in the case. 
Government rely on “Rs. 20 per khandi” 
and the khots on the woids ain jinnas and 
the fact that six payalis at Bs. 20 per 
l^handi work out exactly eight annas in 
t'iio same manner as six jiayalis of 
n-igli and vuri at Rs. 30 per kliandi 
work out at twelve annas per khandi, 
i. 0 , lilty and 75 per cent;.. rosi»octivcly. 
ft is argued for bh.o khots that the word 
sin jinnas coupled with the mention of 
tho rate of Ids. 20 and Rs. 30 per khandi 
hows that no payment was to he made 
in cash, hut it :s in fact a more para- 
]'!u:iso for 50 and 75 per cents res¬ 
pectively, and this construction is 
sircngthoned liy the next Cl. 7, which 
agun recites the words “ in kind " 
and refers to the measure which may be 
current in tho aforesaid fcaliika. It 
should also 1)0 ol)3ervod that the con¬ 
cluding words'* ten bundles of rice straw 
for each maiuul of faida ” are also in 
favour of tho payment in kind and that 
no price is stit)ulatod for tho bundles of 
straw, and the expression used is not 
each rupee of faida hut ‘’eaoh raaiind of 
fald i. 

On reading tho original Marathi there 
is no doubt loft in my mind, tliat the 
intention of tho original author of the 
clause, in all probability, a person, not 
acuuaintod with Idnglish and habitu¬ 
ated to calculate and oxpross himself 
nob in 50 or 75 percentages but in 
eight annas and twelve annas per rupee 
of tho assessment, was that while 
Government wore to take their assess- 
mont from the kliots in cash, tho khots 
woio to taxo tho faida from the tenants 
in kind and not in cash. This conclusion 
is strengthened by tho evidence of ]>rac- 
tico prevalent in those villages. That 
evidence is entirely in favour of tho pay¬ 
ment in kind to tlio kiiots as in fact was 
acknowledged by Govornmonb in their 
resolution No. 5105 dated 17th Soptem- 
bor LSHl, Ex. 19K',. On that evi.lonco 
wo havo no hosifcation in holdins that 
whore no dispute occurred between 
tho Iwhota and tlia tenants, tho pay 
mont of faida was in kind and tho 
agroomont such as Ex. 933 was in foroo. 

Where disputes occurrod and were car¬ 
ried up to tho Courts, in one or two 


stray cases referred to in the judgment 
appealed against, the faida might have 
been paid in cash. It is alleged that 
even in such cases tho number of suits in 
which the khots obtained their faida in 
kind in the Courts is far larger as ap- 
pears from Exs. 3272 to 3301. Enfqrbu- 
natoly these documents have not been 
translated by or for the respondents 
khots, and wo are only referred to them 
at tho conclusion of the argument and 
had no opportunity of referring to thoin 
in the original. 

On tho linding that thekhot is entitled^ 
to tho payment of his faida in kind, the| 
rate follows as a matter of course, viz.,; 
from the clause Itself half a maund of 
paddy and five bundles of rice straw per 
each rupoe of assessment on rice land 
and tliree payalis of nagli and three 
payalis of vari on eaoh rupee of assess¬ 
ment on the varkas land. In regard to 
the claim of tho khot that during the 
years of japti they should be entitled to 
go back to the old rates of mamul vahi- 
vat, viz., ardhel and tirdhel. we are re- 
ferrrod to Abdul Eahiyn v. Vandu (2) for 
tho khots, and to Scci/. of State v. Sada- 
s/n'u (3), for Government. It is nob 
disputed that after the survey settlement 
from 1870 down to 1914, that is to say, 
for a period of forty-five years tho agree¬ 
ments were in tho form Ex. 933. But 
if Government had not offered tho new 
form which this Com tin Gaupati GopaVs 
caso (l) held to be illegal, there can be 
no doubt that the old form Ex. 933 
would have continued. Both tho cases 
above can easily be distinguislied. In 
Sccif. of State v. Sadashiv (3), the 
now survey settlement was in force, but 
Government had not yet sanctioned 
under B. 38, Act 1 of 1865, the fixed rate 
of tho faida payable by the tenants. 
Bub it was held that there was indication 
that Govornmonb desired to continue the 
old rate of faida while they were consi¬ 
dering the fixing of the now. Tho deci¬ 
sion in Abdul Bahirn v. Paudu (2) refers 
to Secif, of Slate v. Sti;f(7s/iiy Abaji (3) 
and distinguishes it on two grounds : 
firstly, that thoro was actually no new 
settlement in force revising the assess¬ 
ment clue to Government from tho khots 
and secondly, that there was actually no 
evidence whonoo tho intention of Govern¬ 
ment could bo inferred either way. In 
tho present case, we are clearly of opi- 

(3) [1911] 3G Bom. 290=14 1, d.~4S4, 
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nion that but for the offer of the new 
form both the parties would have ad¬ 
hered to the old form with Ci. 6 and 
that the khot had no intention of sug¬ 
gesting nor would Government have ac¬ 
cepted the mamul vahivat or referred 
to ardhel and tirdhel. That claim of 
the khcts fails. 

The next question is as to the rate at 
which the payment of the i’aida in kind 
should bo converted into cash for the 
assessment of damages. Here again the 
words “ eight annas for faida in all 
one rupee eight annas ” undoubtedly 
offer seme difficulty. Had the word 

maximum ” bean used, the contention 
for Government would have had some 
substance. As I have already held, the 
rate of Es. 20 per khandi read in con¬ 
junction with the previous words are in 
fact a paraphrase for the words eight 
annas forfaida" used in the first sentence. 
It is possible that a rupee w’orth grain 
was in the days of the Peshwas more 
stable than it is now, and the original 
author of this clause had probably taken 
this, as I have said above, from some 
ancient document, and the fact that 
the rates could change and normally 
wmuld rise was probably overlooked. 
On the clausa as it stands, it is 
nob, in my opinion, possible to hold 
that the tenants could insist on the 
payment of such amount as would be 
equivalent to the rate of Rs, 20 per 
khandi whatever the market rate might 
be. On the contrary, as I have stated 
above, the practice appears to have been 
to take the faida in kind leaving it 
thereafter to the khot to sell if he 
chose, which he could only do at the 
current market rate. It appears that 
this was the practice after the survey 
settlement though the present form came 
into use even as early as 1867-68. 
Prom the Khata vahi of that date, 
Ex. 3331, at p. 649, in the case of the 
village which was under japfci, the then 
mamlatdar appears to have converted 
the faida of the rice land at the rate of 
Es. 18 per khandi, nagli at Rs. 20 per 
khandi, and vari at Es. 21 per khandi. 
|On the question of the rate therefore 
I agree with the trial Court that in re- 
gard to damages the khobs are entitled 
to have the grain converted into the 
market rate of rice, straw, nagli and 
vari current for the particular year for 
which the damage is to be assessed. 


This concludes the main question in 
dispute. Certain subsidiaiy points have 
ho-vever been raised in certain appeals 
and with these I prccesd to deal. It 
should be premised that t-lie khofci is 
divided amongst several cosharers and 
that only some khoti sliarers and 
not all were the plaintiliis in the suit. 
All the plaintifis did nob appeal to this 
Court in the litigation in v/hieh Ga'iipati 
GopaV-s case (l) was decided. Bub Avhen 
that litigation pro\ sd snccossf’jl, tho 
khots who were either plaintitls or who 
had hoen the dei’endancs applied on re¬ 
mand to the District Court to be brought 
on the record as the appellants, and 
that application has been in almost all 
the cases granted. In other cases the 
appellant died and his heir has been 
brought on tho record after the period 
of ninety days allowed by the law. In 
some cases the period lias in fact gone 
beyond seven or eight years, a proce¬ 
dure to which an objection is taken on 
behalf of Government. 

It should be observed that under the 
present Code an order setting aside an 
order of abatement is nob appealable. 
But it is contended that when the appeal 
itself was argued on the merits, it was 
open to Government as the appellant to 
raise the question of the wrong order 
setting aside the order of abatement: 
SanJcali v. Murlidliar (4) and Javisctji 
V. Dadallioy (5). The facts of the pre¬ 
sent case are peculiar, A large number 
of khoti cosbarers ^Yer6 involved. The 
litigation lasted for over ten years. 
Many died leaving widows and minor 
SODS. All these factors justify the ex¬ 
ercise of the power to excuse the delay 
possessed by the trial Court. There¬ 
fore, unless some very strong grounds 
appear, wo should be loth to interfere 
with the exercise of this power by the 
trial Court. 

Next, certain khoti cosharers, who 
were defendants, have been on remand 
made co-plaintiffs, under 0. 1, R. 10 (2), 
Civil P. C. Again, all the plaintiffs 
had not originally appealed. 0. 41, 
R. 4 and R. 33 give us ample power 
to make a proper order in the appeal, 
and on the wmrding of the order of this 
Court in appeal as in Ganpati GopaVs 
case (1) it appears to us equitable that 

that power should be exercised in favour 

(4) [1890] 12 All, ^ 

(5) [1900] 24 Bora. 302=2 Born. L. R. 649. 
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of both khoti cosharers who were origi¬ 
nally imrties, whether as the plaintiffs 
or the defendants, even though they 
might not have appealed in the first in¬ 
stance. For these reasons I w'ould dis¬ 
miss the objections by Government in 
respect of the khots, whether of the 
plaintitfs who have not appealed but 
were subsequently added, or of the de¬ 
fendants who did not appeal, but were 
subsequently made co-plaintiffs, or of 
the heirs who were allowed to be 
})rought on the record after the period 
of ninety days. 

*liie second objection by Government 
is in regard to the khoti nisbat lands 
in the possession of the khoti cosharers. 
It was argued that no faida should be 
allowed on such lands. The argument 
however was not seriously pressed. 
Obviously the khoti nisbat lands are 
liable to faida, though in the cases 
where these lands are cultivated by the 
khoti cosharers, those cosharers may 
ultimately recover their portion of the 
faida due to them from the managing 
khot. These lands however cannot 
escape the liability for faida and cannot 
therefore 1)g excepted from the assess¬ 
ment of damages. 

The third objection is in regard to 
certain villages where the loss of crops 
occurred through fire. Government re¬ 
mitted tlio assessment on this account 
and claim that no assessment being re¬ 
covered by the khot. the khot as the 
farmer of^ the revenue is nob entitled 
to the faida in turn from the tenants. 
However equitable the reason, there is 
no statutory authoritj'- or olauso in the 
agreement under which the khot can 
be compelled to forgo his faida in case 
of loss by fire, and whether Government 
gives up the assessment or not. That 
objection therefore in the case of five 
appeals fails. The fourth objection as 
regards the transfer of shares or a por¬ 
tion of shares pending the litigation was 
not pressed and need not therefore be 
considered. 

The objection in F. A. No. 109 of 1928 
was not pressed. That appeal must 
therefore be dismissed on tliab point, 
while in F. A. No. 91 of 1928, in whioli 
the tenant piu-chasea a khoti share, such 
a person is obviously not exempted for 
the klioti nisbat land which he culti- 
vated, and such a land by reason of the 
purchase of the klioti share by the 
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tenant cannot therefore be excepted from 
damages. 

The last point taken for Government 
is in two appeals F. A. Nos. 131 and 139 
of 1928 which arose out of Suit No. 68 
of 1918. The facts were that the co- ' 
sharers in the khoti had As. 2-8 share in 
the village. The other sharers did not 
join in the suit. On the contrary from 
1917 to 1921 some of them passed kabu- 
liyats and managed the village without 
the plaintiff’s consent. The plaintiff 
fought the suit up to the High Court. 
The khot nevertheless claimed damages 
although the village was not under at¬ 
tachment. The lower Court has held 
that it was not the primary duty of 
Government to choose any sharer as the 
managing khot with the right vested in 
the whole body of the khots, and it was 
only on their default that the right of 
Government to choose the managing khot 
came into play, and accordingly it 
awarded damages. The right to be the 
managing khot is ordinarily settled by 
agreement and by rotation among the 
body of the khoti cosharers. But in case 
of a dispute the Collector gives a kabu- 
liyat to the khot whom he deems best. 
Had the difference between the cosharers 
themselves been of an ordinary oharaoter 
this procedure would have been followed, 
and the plaintiff would have recovered 
his faida from the person who was ao- 
tually the managing khot and bad passed 
a kabuliyat to the Collector and had re¬ 
covered the faida. But in the present 
case the difference between the present 
cosharors was whether the new form 
offered by Government and ultimately 
held illegal by this Court in Ganpati 
GopaFs case (l) should or should not be 
accepted. The nature of the original 
dispute between the cosharers does not, 
in my opinion, make any essential differ¬ 
ence in the liability as between the 
khoti cosharors themselves. It is not 
denied that the persons who were ac¬ 
tually the managing khots have recovered 
their faida from the tenants. It is they 
therefore who are primarily responsible 
to any oosharers such as the plaintiff 
who may not have received the faida. 
Under the decision of this Court in 
Ganpati GopaVs case (l) the plaintiff 
was in the right and the other cosharers 
in the wrong in the view they took, as 
to whether they were or were not bound 
to accept the new form. But this does 
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not affect the conclusion, as the faida 
for the years in question had been ac¬ 
tually taken by the managing khot or 
khots who passed the kabuliyab, and it 
is they and not Government who are 
liable to the plaintiffs respondents in 
Appeal No. 131 of 1928 for those faidas. 
Accordingly I would allow the appeal on 
this point and reject the claim of the 
plaintiffs khots for damages during the 
years when the village was not under 
japti but was under the management of 
the other cosharers. 

In the last appeal there are only two 
cosharers each with an eight annas 
share. By agreement each managed 
every alternate year. Also by agreement 
instead of dividing the faida each year, 
each retained the entire faida for the 
year of his management. By reason of 
this agreement the plaintiff claims the 
entire faida for the year in dispute. I 
am unable to see how such an agreement 
between two cosharers can be binding on 
Government or render them liable to pay 
to the plaintiff the entire faida instead 
of the half corresponding to the plain¬ 
tiff s share. It should be observed that 
this suit like the other suits was not 
brought by any khot in his represen¬ 
tative capacity as the managing khot 
but was brought by each khot in his 
individual capacity to the extent of his 
share in the khoti village. Accordingly 
I would allow Appeal No. 139 of 1928 
and declare that the plaintiff is entitled 
to damages to the extent of his half share 
in the faida and not of the whole. 

This disposes of all the appeals by 
Government together with the cross¬ 
appeals and the cross-objections by the 
khots. There are however two appeals 
by the khots which may shortly be dis¬ 
posed of. In F. A. No. 189 of 1928 the 
facts are as follows: In 1924, after the 
decision in Ganpati GopaVs case (l) 
Government offered to the plaintiff, who 
was a cosharer in the khoti temporarily 
the form of kabuliyat of 1914 pending 
the preparation of a form to carry into 
effect the decision in Ganpati GopaVs 
case (1), as appears from the Collector’s 
letter Ex. 3368 of 24th December 1924, 
That offer the khot refused. From his 
own pleadings it is clear that he insisted 
on an amended kabuliyat which, in his 
opinion, restored the khot to his old 
right as declared by the High Court 
judgment. On his rejection the other 


cosharers who were offered the old form 
of 1914 accepted it, managed the village 
and levied the assessment and the faida 
from the tenants of the khot nisbat lands 
notwithstanding the levy of the faida by 
the actual managing khot who in 1924 
accepted the form of 1914. It is con¬ 
tended for the plaintiff khot in tliis ap¬ 
peal that bo was justified in refusing even 
the old form and that Government was 
wrong in offering the management to 
others in the old form and he is there¬ 
fore entitled to the faida from Govern¬ 
ment. As I have already stated above, 
in a different case the fact that Govern¬ 
ment was wrong in offering the new form 
before this litigation commenced does 
not, in my opinion, justify the plaintiff 
in refusing the form of 1914. That form 
had been accepted by him and his prede¬ 
cessor from 1869 onwards, and but for 
the offer of Government of a new form 
and as it was held illegal, the old form 
would undoubtedly have continued whe¬ 
ther with his management or that of 
another cosharer. And inasmuch as the 
faida had actually ^ been levied by the 
managing khot other than himself for 
these years, whatever the liability of 
the managing khot fojr that year to the 
plaintiff for the latter’s share of the 
faida, Government was not liable. The 
conclusion of the trial Court is therefore 
correct and the appeal.-in my opinion 
fails. 

In the result therefore on the main 
point all the appeals fail with the ex¬ 
ception of Appeals Nos. 131 and 139 of 
1928 which must be allowed and the 
plaintiffs claim for faida dismissed in 
the former appeal and allowed to the 
extent of 50 per cent only in the latter 
appeal. 

The cross-appeals and the cross-objec¬ 
tions by the khots also fail and are dis¬ 
missed, In regard to costs, the order 
will be as follows: In the appeals by 
Government where no cross-appeals or 
cross-objections have been filed on behalf 
of the khots, the appeals will be dis¬ 
missed with costs against Government. 

In the appeals by Government where 
cross-appeals and cross-objections have 
been filed each party will pay its own 
costs. 

In F. A. Nos. 131 and 139 the faida 
was admittedly in cash. The main 
question decided at the outset of this 
judgment did not arise and these ap- 
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peals ■will be allowed with costs in 
favour of Government. 

The appeals by the khots where there 
are no cross appeals or cross-objections 
by Government are dismissed with costs. 

The appeals by the khots where there 
are cross-appeals and cross-objections 
l)y Government are dismissed, each party 
to pay its own costs. 

Baker, J.—ln view of the elaborate 
and detailed judgment delivered by iny 
learned brother, it is not necessary for 
nio to go into the details, and I will 
confine myself to dealing with the prin¬ 
cipal point in this group of appeals, viz., 
the construction of the clause in the 
kabnliyat referring to the levy of the 
faida from tho tenants of the khoti nisbat 
lands. It [iiiist bo remembered that the 
present proceedings are in fact a conti¬ 
nuation of the suit which was decided 
\\\ (lonjinli Clojiul v. Seen, of State {\), 
and such principles as are laid down in 
that judgiiiont and such points as were 
decided there aro no longer open to argu¬ 
ment. This is of some importance in 
the present case 1 ccause botli Govern¬ 
ment and tho khots havo put forward as 
jiart of tlioir caso certain arguments 
which, in aiy opinion, aro not open to 
them in view of tho judgment referred 
to above. 

Tho case was sent down by this Court 
in tho judgment in Ganiati GopaVs case 
(1) for tho I'lirposo of fixing the damages 
which Government were ordered to pay 
to tho kliots for tlio years during which 
tho villages wore undor attaohmont. 
That attachment liaving boen lield to bo 
illegal by this Court tho liability of 
Govornment to pay tho clamngos is not 
in qiiostion. It is admitted that during 
tho years of attaohmont they reco¬ 
vered only tlie assessment and a small 
lovy for attaciiment oxponsos. but tliey 
did not recoYor from tho tenants the 
faida which the Idiots had tho right to 
recoivo, and tho only question in this 
appeal is on what basis sliould tho 
damages ho calculated. The khots havo 
put forward two cases, tho tirst boing 
that they aro entitled to fall hack on 
what is called tho mamul vahivab for tho 
purpose of estimating thoir dues from tho 
tenants irrespective of tho kahuliyats 
wliich woro in forco from 18G9 to 1914. 
That is an extromo caso thoy put for- 
w^ard, and thoy havo also put forward 
as the main basis of thoir case that if 


that view is not accepted they are en^ 
titled to recover tho faida in kind at the 
market rate of the grain in question 
during the years of the attachment. 
While Government have contended that 
they are only liable to pay the faida 
calculated at eight annas per rupee of 
the assessment in cash, i. e., 50 per" 
cent of the assessment and also have put 
forward an alternative case that by 
virtue of the resolution of 1914 fixing the 
faida at eight annas or fifty per cent 
per rupee of the assessment to be paid 
in cash the question is concluded. Both 
these cases, viz , that put forward by the 
khots that they are entitled to fall back 
on the mamol vahivat during tho years 
of the attachment and the case put for¬ 
ward by Government that by virtue of 
their resolution of 1914 fixing the faida 
at eight annas per rupee of the assess¬ 
ment to be paid in cash, would obviate, 
if either view were accepted, the neces¬ 
sity of construing tho clause in the 
kainiliyat with which a greater por¬ 
tion of the arguments have been con¬ 
cerned. I cannot myself see any reason 
why when for nearly fifty years the 
kahuliyats were regularly signed every 
year fixing the faida at a certain rate, it 
should be held that this was nob the 
oustotQ, that these wore nob the custo¬ 
mary kahuliyats, and that the khots 
wore entitled to go behind them and fall 
back on tho mamul vahivat which was 
in existence before 1865. But a refe¬ 
rence to Ganpati Gopal v. Secy, of State 
{!) would sho\v that it has been held by 
this Court that the old kahuliyats were 
in forco up to 1869 by which the rights 
of tho parties were to be determined and 
that will equally apply to the contention 
pub forward by Government that by rea¬ 
son of the resolution in 1914 thoy wore 
entitled to give the go-bye to this kabu- 
liyat. At p. 611 of tho report in Gan- 
2)afi GopaVs case (l) it is stated: 

“U follows then that tho Govornmeut aro 
bound to present u kabulivat iu tho old form 
for tho phiintifi’s signature and on his signing 
it ho will bo entitled to*recover possession of ihe 
village.’' 

That judgment will show that this 
kabuliyat was in force up to 1914, and 
in it the rights of the khots and Govern¬ 
ment aro clearly stated. Tho contention 
of tho khots therefore that on the attaoh¬ 
mont of the villages they were entitled 
to fall back on what is called the custo¬ 
mary mamul vahivat to the exclusion of 
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the kabuliyat is in my opinion, untena¬ 
ble and equally ;.the contention on the 
part of Government that by their resolu¬ 
tion of 1914 they were entitled to go 
behind the terms of the vahivat is un¬ 
sustainable in view of the decision of 
this Court in the case referred to above. 
S. 33, Survey Settlement Act (Bom, Act 
1 of 1865) is clear showing that Govern¬ 
ment have no power to override the cus¬ 
tomary right of the khot except by the 
arrangement entered into by the Superin¬ 
tendent of Survey at the time of the in¬ 
troduction of the survey which in the 
present case occurred in 1902. The re¬ 
sult is that in order to determine on what 
basis the damages should be calculated, 
we have to consider the clause in the 
kabuliyat which refers to the faida, viz., 

Cl. 6. 


There are two specimens of the kabu¬ 
liyat on. the record at pp. 290 and 
296, and I am informed that the Marathi 
in each case is the same. But the trans¬ 
lation at p. 290 is, in my opinion clearer 
than that at p. 296. I will therefore re¬ 
fer to it. This clause has been already 
translated in the judgment of my learned 
brother, and I need not therefore repeat 
it. But the difficulty which has arisen 
and which has probably given rise to 
this case is that two parts of the clause 
are not really consistent. It is quite 
clear that a distinction is drawn between 
the assessment which is to be paid in 
cash and the faida which is to be reco¬ 
vered in kind. The first part of the 
clause provides for the recovery of the 
faida to the extent of 50 per cent of the 
assessment, that is, in the case of the 
rice lands, viz., eight annas in every 
rupee of the assessment and in the case 
of varkas lands at 75 per cent viz., 
twelve annas in the rupee, and it is stated 
in the plainest possible language that the 
faida is to be recovered, in kind. In 
estimating the amount to be recovered 
the standard of Rs. 20 a khandi for rice 
and Rs. 30 a khandi for nagli and vari is 
stated. Unfortunately, in drafting the 
terms it does not seem to have oc¬ 
curred to the person responsible that the 
price of grain varies, and therefore what 
was worth eight annas at the time when 
the kabuliyat was signed might be worth 
a rupee in the following year, and one 
rupee two annas in the next year, and 
so on. Therefore, it became necessary 
that as the price of grain varied the 


amount recoverable from the tenants in 
kind varied as to its cash value. Really 
the whole of the argument in this case 
depends on two points, the khots relying 
on their right to recover a fixed amount 
of grain, whatever its value might be, 
Government relying on the first part of 
the clause in which the amount recovera¬ 
ble as the faida was stated to 'be 50 per 
cent of the assessment in the case of the 
rice lands and 75 per cent in the 
case of the varkas lands. In what¬ 
ever way therefore, this clause is con¬ 
strued, there is bound to be an inconsis¬ 
tency between the amount of fifty per 
cent of the assessment and the cash 
value of grain that is supposed to repre-. 
sent it, whenever the price of grain varies 
from the standard laid down in the 
clause, viz., Rs. 20 per maund. No pro¬ 
vision has been made in the clause for 
any variation in the amount of grain ac¬ 
cording to the price. It is undoubted 
that under the clause, the khot has the 
right to recover the faida in kind, i. e., 
in‘grain. 

Instances are on record to show that 
during the whole period from 1869 to 
1914 this practice had been recognized by 
Government in spite of complaints by 
the tenants as shown in the Government 
resolution No. 1214 dated 7th February 
1914, Ex, 1926, and there is further 
evidence on the record that the faida had 
been recovered according to the various 
rates. I am of opinion that in constru¬ 
ing this clause that portion which gives 
the khot the right to recover the faida. in 
grain must prevail, and to hold other¬ 
wise would lead to inconvenient results 
as in some years it would be necessary 
to recover the grain at more than one 
payali and in some years less. Inas¬ 
much as under the clause the right of 
the khot to recover the faida in grain is 
undoubted, it follows that during the 
years when the villages were under at¬ 
tachment, if the khots had been them¬ 
selves in the management, they would 
have x*ecovered the faida at the rate laid 
down in the kabuliyat, viz., half a 
maund of paddy and ten bundles of rice 
straw in respect of each rupee of the as¬ 
sessment of the kharip lands and half a 
maund of grain in respect of each rupee 
of the assessment on varkas lands. And 
during the years under attachment it 
was equally the business of Government 
to recover the faida at the same rate as 
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they stood in the shoes of the khots. It is to 
be further observed, as has already been 
pointed out by my learned brother, that 
in addition to the half maund of paddy 
recoverable per rupee of the assessment 
on kharip lands ten bundles of rice straw 
for each rupee of the faida are further to 
be paid by the tenant. Now the value 
of the rice straw may be small still it 
amounts to something, and therefore the 
addition of the bundles of straw will 
disturb the balance between the half 
maund of paddy and eight annas per 
rupee of the assessment. If, as has been 
calculated, half a maund of paddy' at 
Rs. 20 per khandi is equivalent to eight 
annas, then the ten bundles of straw 
must bo something more than eight an¬ 
nas, and this leads me to the conclusion 
coupled with the fact that the price of 
grain varies, that this part of the clause 
referring to the price of paddy is not an 
accurate calculation but was only intro¬ 
duced for the purpose of a convenient cal¬ 
culation. However that may be, there 
is no doubt that for nearly fifty years 
the khots had been recovering their faida 
in kind from the tenants according to 
the amounts laid down by Cl. 6, although 
in a great many of those years owing to 
the rise of prices, the amount so reco¬ 
vered must ho in excess of 50 per cent 
of the assessment, and in spite of the 
protest by the tenants, to which I 
have referred already, Government 
up to the time of the attachment of the 
villages in 1914 Iiavo refused to make 
any alterations in the system. In these 
circumstances, I have no doubt that the 
view of the learned Joint Judge is right 
that the damages should bo calculated 
on the basis of the amount of grain 
which Government should have reco- 
vered under Cl. 0 of the kabuliyat cal- 
culated at the market rate of the years 
in question. Thevoforo the appeals 
should be dismissed with the exception 
of those which have been already refer¬ 
red to by my learned brother in which 
certain other considerations arise. So 
far as the minor points are concerned 1 
do not think it necessary to add any¬ 
thing to what has already been said. 
t.n./r.k. Appeals dismissciL 
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Madgavkar and Murphy, JJ. 

Sect/, of Appellant. 

V. 

Gordhandas Mohanlal Parihh —Res¬ 
pondent. 

First Appeal No. 181 of 1926, Decided 
on 19th February 1931, against decision 
of Joint Judge, Ahmedabad, in Civil Suit 
No. 40 of 1923. 

Gujarat Talukdars Act (6 of 1888), S. 33 
(2) (e)—Talukdari Settlement Officer leasing 
out Talukdari villages—Lessee making delay 
in payment of rent—Penalty of 25 !per cent 
of rent due imposed—Penalty held illegal— 
Bombay Land Revenue Code (1879), S. 148. 

Section 148 under which alone the penalty up 
to 25 per cent, can be imposed, in terms applies 
only in case of default of the payment of land 
revenue within the prescribed time and not for 
delay in paying rent. Hence it is illegal for the 
Talukdari Settlement Officer to impose a penalty 
of one-fourth of the rent' in respect of which 
delay had been made in making payment by the 
lessee of the talukdari villages, for such rent 
cannot bo said to land revenue : .1. I. R. 1928 
Bom. 325, DisG [P 465 C 1, 2] 

B. G. Bao~ {or Appellant. 

K. V. Patel —for Respondent. 

Madgavkar, J.— The question in this 
appeal is whether the penalty levied by 
the Talukdari Settlement Officer on 
the plaintiff-respondent was legal or 
illegal. The two villages of Aghar and 
Chanothia are talukdari villages. They 
were under the management of the Taluk¬ 
dari Settlement Officer who leaded them 
for twenty-five years in 1905 and 1906 
respectively to the plaintiff-respondent 
under the leases Exs. 31 and 32. These 
leases stipulated payment of the rents 
on certain dates by the lessee. In 1922 
default was undoubtedly made in respect 
of both the villages on the due dates, 
viz. 25th February in the case of Aghar, 
and 10th ^laroh in the case of the other 
village. The Talukdari Settlement 
Officer sent him a notice on 8th April 
1922 which the respondent received on 
11th April asking him to pay the rent 
within ten days. The payment was not 
made till 24th April, the 22nd being 
Saturday. The trial Court held, and in 
our opinion rightly, that there was delay 
both in respect of the period in the two 
leases and of the period in the notice. 
Before the payment on the 24th was 
notified to the Talukdari Settlement 
Officer in the Yiramgam sub-treasury he 
imposed a penalty on 25tb April of one- 
fourth of the amount due in respect of 
each village. That penalty the respon- 
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dent paid under protest, and he brought 
the present suit to recover the amount 
from the Secretary of State in Council. 
(The main issue in this suit was whether 
Jtha Talukdari Settlement Officer had a 
jright to impose the penalty. The trial 
lOourb held that he had not. The defen- 
’dant, the Secretary of State, appeals. 

For the appellant reliance is placed on 
S. 33 (2) (e), Gujarat Talukdars Act 
(Bombay Act 6 of 1888), and it is a'rgued 
that the Talukdari Settlement Officer had 
power under S. 148, Bombay Land 
Eevenue Code, to impose the penalty, the 
respondent being the inferior holder as 
against the Talukdari Settlement Officer 
a superior holder, while in respect of the 
tenants of the village the plaintiff-respon¬ 
dent was the superior holder and they the 
inferior holders. The point at issue is, in 
our opinion, narrow. Under the definition 
superior holder ” of S. 3, Cl. (13X 
Bombay Land Revenue Code, it may be 
-conceded that the Talukdari Settlement 
Officer on the one hand and the plain¬ 
tiff-respondent on the other were res¬ 
pectively superior and inferior holders. 
Further, while the village was under his 
management, the Talukdari Settlement 
Officer had powers beyond those of the 
talukdar himself under S. 33 (2) (e), 
Gujarat Talukdars Act. Bub S. 148 under 
which alone the penalty up to *25 per 
cent, could be imposed in terms applies 
only in case of default of the payment of 
the land revenue within the prescribed 
time and not for default of rent. The fact 
that the Talukdari Settlement Officer 
is during the period of his management 
vested with certain powers of the Col¬ 
lector under the Bombay Land R670aue 
Code does nob ipso facto or necessarily 
make rent land revenue. As observed in 
Jinabhai v. Collector (l) the land revenue 
is nowhere expressly defined. Taking 
it in its plain moaning, land revenue 
must be taken to mean money payable to 
Government in respect of land. The 
rant in question is payable nob to Govern¬ 
ment bub to the Talukdari Settlement 
Offi-Cer. It 13 the latter who pays to 
Government from the rents paid by the 
respondent. It is true that'under S. 86, 
Bombay Land Revenue Code, a superior 
holder is entitled to assistance upon a 
written application to the Collector in 
■the manner prescribed in Oh, II. Bub 
t hat do es nob necessarily mean that 
(1) A. I. R. 192G Bom. 325=9-i I. C, 752. 
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superior holders are entitled to levy a 
penalty for nonpayment of rent because 
Government for nonpayment of the land 
revenue are so entitled under S. 118, 
Bombay Land Revenue Code. As far 
as we know no such application had 
ever been made and certainly none has 
been allowed whether in the revenue 
or in the civil Court. No decisions have 
been cited to us to hold that superior 
holders in generaTaro entitled to levy a 
penalty on inferior holders for delay in 
the payment of rent. The decision in 
Jinabhdi v. Collector (l) may be distin¬ 
guished,, in our opinion, on two grounds. 
That was a case of a tenant who claimed 
to be a permanent tenant and resisted 
the enhancement of rent. There was no 
question as here of the failure to pay the 
rant. Nor does it appear from the 
report that the penalty was imposed, or 
that the Talukdari Settlement Officer 
was held entitled to impose the penalty. 
The point is, as far as we know, novel, 
and in the present case moreover the 
amount had actually been paid before the 
penalty was imposed. The hardship in 
this particular case is therefore to a 
certain extent on the respondent. For 
instance even if the superior holder has 
no right under the Bombay Land Re- 
venue Code to impose a penalty for de- 
fault as against the inferior holder, it is 
always possible for him to do so by 
express terms in the lease. And if such 
a power is necessary in respect of these 
lands, the remedy would appear to be by 
the insertion of such an express agree¬ 
ment in the lease for the lessee to sub¬ 
ject himself to such a penalty in default 
of payment on the due date. On the 
whole therefore we are of opinion that 
the conclusion of the learned Subordinate 
Judge was correct. The appeal fails and 
is dismissed with costs. 

Murphy, J. I agrae and have noth¬ 
ing further add. 

S.N./r.K. Appeal dismissed. 
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Patrar and Broomfield, JJ. 

Bamchandra Baixvant Tilak —Appel¬ 
lant. 

V. 

Narasinha Chintaman Kelkai —Res- 
jionclent. 

I’irst Appeal No. 190 of 1929, Decided 
on 28th November 1930, against decision 
of Adcll. I'^irst Class Sub-Judge, Poona, 
in Civil Suit No. 1261 of 1927. 

fa) Specific Relief Act (1877), Ss. 54 and 
56 —Minority per se is no ground for refusing 
injunction* 

Minority per se is not a ground for refusing 
an injunction, but before an injunction can be 
granted against a minor it must be shown that 
the acts were done by him personally or by some 
one on liis behalf or at his instance : 31 Cal. 
S30, Foil.', [Futilish castes diacusfied). [P 408 C 1] 

(bj Specific Relief Act (1877), Ss. 54 and 
56—Suit for injunction — Major defendants 
representing minor defendant—Major defen¬ 
dant giving up his defence—Decree for in¬ 
junction against minor defendant is not 
competent. 

Where a minor defendant in a suit is repre¬ 
sented by major defendant who raises the same 
defences on behalf of the minor defendant as 
those raised on his own behalf but subsequently 
gives up his defence, it is not •competent to the 
Court while passing a decree for injunction 
ag.'iinst the major defendant to pass a decree for 
in junction against the minor defendant also: 
Karl: v. Todd, 21 Ch. D. 484, Foil. [P 409 C 1] 

(c) Transfer of Property Act (1882), S. 105 
— Lease for “aniyamit" period, viz., so long 
as Kesari Maratha institutions are in exis¬ 
tence is valid. 

Where a certain property is leased for an 
“aniyamit” (i. c. indefinite or unlimited or 
unrestricted) period vi/., “so long ns the Kosari 
Maratha institution is in existence” the lease 
though not a permanent lease is yet ono which 
is valid according to law : 7 Botn. L. Ji. 772 ; 4 
Rem. 424 ; A.I.lt. 1920 Horn. 00 and .1././?. 1931 
Horn. 178, Foil. ; 29 Jlom. 580, Disf. [I> 471 C 1] 

( t . N, Thakor ami J. G, liele —for Ap¬ 
pellants. 

Bahadurji, S. R. Bakkale and P. S. 
Bakhah—ioY Respondents. 

Facts. —This is a defendant’s appeal in 
a suit brought by the plaintitYs Narasinha 
Ciiintaman Kolkar and other trustees and 
tenants to obtain permanent injunctions 
against the defendants, Ramohandra 
Balvant Tilak and others the settlors of 
a trust and landlords, against an order 
granting permanent injunctions against 
defendants. 

The property in suit orginally belonged 
to Bal (»angadhar Tilak, who having 
made a will of his property on 5th April 
1918, died on 1st August 1920. PlaintitY 
2 was appointed executor of the will and 
defendant 1 was to bo an executor after 
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plaintiff 2. Defendants 1 and 2 were the., 
sons of Tilak. 

It was alleged by the plaintiffs that 
defendants 1 and 2 and plaintiff 2, ini 
order to carry out the objects of Tilak, 
gave their consent to the w’ill, Ex. 104, 
and passed a trust deed. Ex. 125, on 10th 
August 1920. Defendants 1 and 2 passed 
a release. Ex. 128, on 15th March 1921, 
to plaintiffs 1 and 2 as trustees of the 
Kesari and Maratha institution, and the 
plaintiffs on 16th March 1921 passed a 
rent-note. Ex. 126, for an indefinite 
period of the property described in the 
plaint. The plaintiffs therefore claimed 
as trustees under the trust-deed, Ex. 125, 
and as tenants under the rent-note,. 
Ex. 126. 

They alleged (l) that on 28hh Decem¬ 
ber 1923, the plaintiffs prepared plans 
and estimate of a two-storeyed building 
for the use of the Kesari in an open space 
in the property in suit, but the defen¬ 
dants caused obstruction to the execution, 
of the work ; ' 2) that on 21st January 
1924, the defendants obstructed the 
plaintiffs in selling an old oil machine 
from the machinery of the Kesari Press; 
(3) that on 20th September 1926 defendant 
1 with the consent of defendant 2 tore 
otY the matrix and thus caused delay in 
the publication of the Kesari; (4) that in 
April 1927 the defendants began throw¬ 
ing ohunam, bricks, earth and stones, 
etc., and unlawfully built a ohunam kiln 
in the open space ; (5) that in May 1927, 
the defendants put their own look to the 
door of the privies and placed one of the 
keys on the table of plaintiff 2 ; (6) that 
on 2nd June 1927 defendant 1 removed 
the lock of the gate and took away the 
look and key and removed the latch from 
the gate; and (7) that in July 1927 the 
defendants removed the pavement from 
the main door of the wada in order to 
cause trouble to the plaintiffs and their 
servants and sued: (1) to have a per¬ 
manent injunction restraining the defen¬ 
dants from entering any of the properties 
mentioned in the plaint and ordering 
them not to touch any of the things lying, 
in them or outside ; (2) to have a per¬ 
manent injunction directing the defen¬ 
dants to remove the.stones, earth, bricks, 
ohunam, etc., and the ohunam kiln lying 
in the open space and an injunction dir¬ 
ecting them not to obstruct the plaintiffs 
in removing the things if the defendants 
failed to do so ; (3) to have an injunctioa 
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restrainiDg the defendants from making 
vahivat of the open site by entering it 
or by putting stones, earth, etc., in the 
open space ; (4) to have an injunction 
restraining them from obstructing the 
plaintiffs in making additions and alter¬ 
ations to the existing buildings stated 
in para. 1 of the plaint ; (5) to have an 
injunction restraining the defendants 
from removing the chain and lock attached 
to the main entrance of the wada or 
doing any sort of wrongful act as regards 
the same ; and (G) to have an injunction 
restraining the defendants from doing 
any acts which may be against the rights 
of the plaintiffs settled by the deeds re¬ 
ferred to in the plaint. 

The defendants raised several conten¬ 
tions, the principal ones being that the 
plaintiffs on the 16th day of the death 
of Tilak got signatures of the defendants 
on the. trust deed by misrepresentation 
and undue influence, that the suit was 
had for misjoinder of causes of action, 
and that the plaintiffs were not entitled 
to the injunctions sought as the defen¬ 
dants being the owners of the property 

could not be restrained from entering the 
premises let. 

Several issues were raised by the 
learned Subordinate Judge. The suit was 
at first contested by the original defen¬ 
dants. On 25th May 1928, defendant 2 
committed suicide and his minor son was 
brought on the record as his legal re¬ 
presentative, and defendant 1 was ap¬ 
pointed as his guardian. Some time later 
on oth June 19^9, defendant 1 made an 
application, Ex. 158, and gave up the 
defence of the suit and expressed his 
desire to the Court that the suit should 
proceed ex parte against him and also 
against the minor heir of defendant 2, 
and requested the Court to give a proper 
decision looking to the interest of the 
minor in the matter of costs. The suit 
was practically undefended and the 
learned Subordinate Judge passed certain 
permanent injunctions against defendantl 
and the minor son of defendant 2 where¬ 
upon the defendants preferred appeal. 

Patkar, J.- (After setting out the 
facts stated above,his Lordship proceeded 
as follows:) On appeal it is contended 
on behalf of the appellants, first, that 
the suit against the minor should be 
dismissed as he has not done anything 
himself so as to justify the award of 
injunctions against him. With regard 


to appellant 1 it is contended that the 
trust-deed and the rent-note on which 
the plaintiffs’ suit is based are invalid, 
and assuming that they are valid, the 
alleged misdeeds were the innocent acts 
of the original defendants as landlords, 
and are not sufficient in law to warrant 
a decree for injunctions against appel¬ 
lant 1, 

I shall first deal with the case of minor 
appellant 2. The learned First Class 
Subordinate Jubge held that an injunc¬ 
tion could be given against a minor and 
that defendant 1 as the guardian of the 
minor son of defendant 2 denied the 
rights claimed by the plaintiffs, and 
that if no injunction was granted against 
the minor defendant, it was likely that 
defendant 1 or some one on behalf of 
defendant 2 would again cause obstruc¬ 
tion to the plaintiffs and the plaintiffs 
might be obliged to bring a fresh suit. 

According to Halsbury’s Laws of 
England. Vol. 17, para, 326, p. 143, an 
injunction may be granted against an 
infant. Keliance is placed on behalf of 
the respondents on the decision in the 
oases of Leminiere v. Lange (l) and 
Woolf v. Woolf (2). In Leinpriere's case 

(1) a lease was obtained by a minor on 
the false representation that he was a 
major, and an action was brought for 
rescission of the'lease and for an injunc¬ 
tion against the minor against selling 
the furniture on the premises, and the 
Court awarded rescission of the lease, 
and granted a*n injunction against the 
minor restraining him from selling the 
furniture. In Woolfs case (2) a minor 

carried on business similar to that carried 

on by the plaintiff and an iujunction 
was granted to restrain the minor defen¬ 
dant from representing that the business 
carried on by him was connected with 
the business carried on by the plaintiff, 
and it was further held that infancy 
could not protect him from paying the 
costs of the suit. In Chubb v. Griffiths 
(3) the defendant, a minor, sold articles 
and declared that they were manufac¬ 
tured by the plaintiff Chubb, and it was 
held that he having done that was not 
at liberty to say that he was ignorant 
of the fact and that he was bound to 

(1) [1879] 12 Cb. DreTS^irLT^rTsTS^ 

W, R. 879. ^ 

(2) [1899] 1 Cb. 343=68 L, J. Cb. 82=79 L T 
725=47 W. R. 181. 

(3) [1865] 35 Beav.127. 
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make a proper inquiry before he made so 
positive a representation. In Mahnroj 
Bahafhir Singh v. Paresh Nath Singh (4) 
it was held that a minor is not responsi¬ 
ble fora tort committed by the manager 
of his estate provided the tortious act 
was not in connexion with the manage- 
!nent of the estate. In that case a decree 
for damages was set aside on the ground 
that the minor could not be held liable 
for a tort committed by a person who 
liappened to be his manager, but the 
decree for injunction was allowed to 
stand on the ground that people in the 
employ of the minor committed acts of 
destruction complained of and that the 
same v/ork of destruction might be re¬ 
peated. It would therefore appear from 
the decided cases that minority per se 
is not a ground for refusing an injunc¬ 
tion, but before an injunction can be 
granted against a minor, it must be 
shown that tlie acts were done by him 
personally or by some one on his behalf 
'or at his instance. 

It appears that defendant 1 made an 
application, Ex. 153. probably on account 
of the change in his mental attitude 
owing to the suicide of his brother and 
wished to have the case decided ex parte. 
It appears from Ex. 104, at an earlier 
stage of the suit, that an application was 
made by the plaintiffs that notice should 
be served on the mother of the minor 
appellant 2 if she was willing to serve 
as guardian. On the notice, Ex. 106, 
the mother of the minor made an on- 
dorsoraent on 2Gth July 1928 that she 
had no objection to defendant 1 being 
appointed guardian of the son of the 
original defendant 2. After defendant 1 
made the application. Ex. 153, on 5th 
January 1929, giving up the defence of 
the suit, the learned Subordinate Judge 
recorded the application, and called on 
the plaintiffs to state what they wished 
to do as regards the minor defendant 2. 
On the plaintiff's’ application, Ex. 161, 
dated 10th January 1929, notice was 
sent to the mother and the maternal 
uncle of tiie minor inquiring if they 
would act as guardian of the minor, and 
notices \voro served on the mother and 
the maternal uncle, and they wore 
called upon to appear in person or by a 
pleader. It is stated that the maternal 
undo informed the Court that ho was 
not willing to act as guardian. The 

(4) [U’Oi] ai C:\l. 8:31). . 


mother received the notice but did nob 
inform the Court whether she was will¬ 
ing to act as guardian. On 26bh Janu¬ 
ary 1929, the plaintiff’s pleader applied 
that defendant I's name should not be 
removed and that he should continue as 
the guardian and the suit should be pro¬ 
ceeded with. 

It is urged on behalf of appellant 2 
that his interests were sacrificed by his 
guardian, defendant! ; and that a proper 
guardian, the nazir of the Court, ought 
to have been appointed and the guardian 
should have been allowed to lead evi¬ 
dence. It is doubtful that even it the 
Nazir of the Court had been appointed a 
guardian he would in the circumstances 
of the present case, have received suffi¬ 
cient instructions to go on with the case. 

It cannot therefore be said that the 
learned Subordinate Judge was wrong in 
not appointing the Nazir of the Court as 
guardian. But it is clear that the mother 
did not inform the Court that she was 
unwilling to act as guardian, and the 
Court did not give any notice to the 
mother that in case she did not appear, 
the case would be decided against the 
minor ex parte. Under 0. 32, R. 11, 
where the guardian of a minor does not 
do his duty or where other sufficient 
ground is made to appear, the Court may 
remove him and may make such orders 
as to costs as it thinks fit. It would have 
bean better in the present case if the 
learned Judge had sent a notice to the 
mother informing her of the consequen¬ 
ces of her non-appearance. Thera is no 
doubt that the minor’s interests have 
been sacrificed by defendant 1 giving up 
the defence of the suit, and allowing the 
decision of the case to go against him¬ 
self and his minor ward without leading 
any ovidonoe in the case. The case 
therefore on behalf of tho minor was not 
placed before the Court as it ought to 
have been done. 

It appears from the evidence on the 
record that all tho acts and misdeeds 
wore alleged to have been done by defen¬ 
dant 1 and by original defendant 2, the 
father of tho minor. There is no evi¬ 
dence in the case that the minor did any 
act or that the acts which had been 
committed by original defendants 1 and 
2 wore done at tho instance of the minor 
or on his behalf. The more fact that de¬ 
fendant 1 filed a written statement on 
behalf of tho minor son of defendant 2 
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raising the same contentions as he him¬ 
self raised in his written statement is 
not a sufficient ground for the award of 
an injunction against the minor son of 
defendant 2. In Woodroffe on Injunctions, 
Edn. 5, p. 34, it is stated: 

“ In so far as an injunction is in its nature 
a remedy against an individual, it will be issued 
only in respect of acts done by him against 
whom it is sought to be enforced. Thus an in¬ 
junction cannot be obtained against eseculors 
on account of acts done by their testator. They 
maybesuedfor an injunction in • respect of a 
wrong done by themselves, but they-cannot be 
so sued in a representative character. And for 
the same reason, namely, that an injunction is 
an order directed to a person, it does not run 
with the land.’* 

In Kirk v. Todd (5), where the action 
for damages and injunction against the 
executors for tort committed by the tes¬ 
tator was dismissed, Hall, V. G. observed 
(p. 487) : 

“ It appears to me that as regards the injunc¬ 
tion which is asked for the objection is fatal, and 
must prevail, the injunction being in its nature 
a remedy against an individual, I am unable to 
restrain the executors in respect of acts done by 
their deceased testator, the acts not being con¬ 
tinuing act in the statutory sense.” 

Under these circumstances, I think 
that the decree awarding the injunctions 
against the minor cannot stand. I would 
therefore dismiss the plaintiffs’ suit with 
costs throughout against the minor ap¬ 
pellant 2. 

With regard to appellant 1, it is urged 
on his behalf that the trust deed and 
the rent note are invalid in law. It 
is urged that the trust deed is not 
valid as there are no beneficiaries indi¬ 
cated in the trust deed with certainty 
and the purpose of the trust deed is also 
not specified. It is said that the pro¬ 
perties revert to the settlors Nos. 1 and 
2, and therefore the trust deed is invalid. 
The trust deed, Ex. 125, is a public trust 
and the public are the beneficiaries ac¬ 
cording to the trust deed and the pur¬ 
pose of the trust deed is indicated in 
para. 1 as political education of the pub¬ 
lic. On the evidence on the record the 
trust deed cannot be held to be invalid. 

It is urged in appeal that the deed of 
gift passed in favour of the original de¬ 
fendants on 7th April 1909, was conceal¬ 
ed from their knowledge when the trust 
deed was taken from them. There is no 
evidence to support the allegation. It 
appears from the endorsement on the 
deed of gift that it was produced by the 

(5) [18S2] 21 Ch.D, 484=52 L. J. Ch. 224=47 
Jj. T. 676=31 W. R. 69. 


original defendants in suit No. 619 of 
1921, on 9th September 1921, The de¬ 
fendants were aged 23 and 26 in 1920 
when the trust deed was passed. 

It was contended in the writtep state¬ 
ment that the trust deed .was ‘obtain¬ 
ed by the plaintiffs by misrepresenta¬ 
tion and undue influence. Mr. Kelkar 
Ex. 166, and Vidwans, Ex. 174, prove 
that there was no undue influence or 
misrepresentation exercised on the defen¬ 
dants when the trust deed was executed. 
That evidence is uncontradicted and 'un¬ 
challenged by cross-examination and 
may be presumed to be true. The trust 
deed therefore is not shown on the evi¬ 
dence on the record to be invalid. 

The rent note, Ex. 126, on which the 
plaintiffs base their claim is said to 
be invalid and not binding on the 
ground that it is for an indefinite pe¬ 
riod and therefore void, and reliance is 
placed on the decision in the case of 
Munici 2 :}al Cor 2 )oration of Bombay v- 
Secy, of State (6), It is urged on the 
other hand that this point was nob taken 
in the lower Court nor in the memoran¬ 
dum of appeal and ought not to be 
allowed to be taken for the first time in 
appeal. Further, it is urged that the 
word “aniyamib,” which ia translated 
as “indefinite,” means unlimited or 
unrestricted, and therefore the lease 
is not for an indefinite period bub 
is for an unlimited period and therefore 
permanent, and that the Court should 
look to the surrounding circumstances in 
order to ascertain the intention of the 
parties, and that the rent note must be 
read with the trust deed which provides 
that a permanent lease is to be passed 
by the settlors in favour of the trustees. 

In the trust deed the word used is“nir- 
antar,” that is, “permanent,” and the lease 
provided for is “nirantar,” that is, “a per¬ 
manent lease,” whereas the word used in 
the rent note to denote the duration of the 
lease is “aniyamit” which means either 
“indefinite” or ‘‘unrestricted” or ‘'unlimi¬ 
ted.” It appears from the rent note read 
as a whole that the period of the lease is to 
extend so long as the Kesari and Maratha 
institutions are in existence. If the 
plaintiffs wanted to have a permanent 
lease from the defendants they should 
have used the word “nirantar,” i. e. 
“permanent,” instead of the ambiguous 
word “aniyamit,” i. e., “indefinite” or “un- 

(6) [1904] 29 Bom. 580=7 Bom. L. R. 27. 
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ilimited” or “unrestricted," in order to 
^denote the period of the lease. I think 
that the lease is not *a permanent lease. 
]Tha period, in my opinion, extends 
jso long as the Kesari and Maratba in¬ 
stitutions are in existence. The question 
jis whether such a lease is valid accord¬ 
ing to law. In Municipal Corporation 
of Bombay y. Secy, of State (6) it was 
held that if the alleged disposition pur¬ 
ported to be a transfer of the right to 
enjoy the property neither for a certain 
time nor in perpetuity, then it was an 
attempt to create by lease an interest 
unknown to the law and as such was 
bad. The lease relied upon by the Muni¬ 
cipal Commissioner in that case was 
based on the CTOvernment Resolution of 
9th December 1865, in which the Govern¬ 
ment were pleased to sinction the appli¬ 
cation of the Municipal Commissioner 
for a site for stabling as expressed in 
para. 8 of his letter. Para. 8 of the letter 
of the i\liinicipal Commissioner requested 
permission to erect on sucli land stables 
of wood and iron with rubble founda¬ 
tions, to be removed at six months' notice, 
on other suitable ground being provided 
by Government. 

In that case there was no fixed term 
of the lease and the duration fixed by the 
haso was very vague, and was liable to 
bo determined by six months' notice on 
otlior suitable ground being jirovided by 
Government. Jt did not indicate witli 


sulliciont clearness the person who was 
to decide the suitability of the land to 
be provided by Government. Under 
those circumstances, assuming tiiat it 
was a lease, it was hold that it was not 
a transfer of the right to enjoy the pro¬ 
perty fur a certain time expressed or 
implied or a transfer of such right in 
perpetuity, and therefore it was held 
that it was an attempt to create by lease 
an interest unknown to the law and was 
as such bad. In the present case the 
transfer of the right to enjoy tlio property 
is impliedly certain for it is to last till the 
Kesari and Maliratlia institutions are in 


Gxistenco. This point was not raiser 
the lower Court and was allowed tc 
raised in appeal as it went to the rool 
the matter, for if the lease is invalid, 
plaintilTs could nob suoooed in getting 
injunctions against the defendants. 

y. (7) a pc 

(7) A I. U. 1927 P. 0. 5G=101 ]. 0. 11: 
boin. ‘Io0=51 1. A. 1-2-2 (P. C.). 


of law given up in the High Court was 
allowed to be raised before the Privy 
Council so long as it was a pure point of 
law and it was not unfair to raise it. 
Under 0. 41, R. 2, the appellant can, 
with the leave of the Court, be heard in 
support of any objection not set forth in 
the memorandum of appeal. 

In Foa’s Law of Landlord and Tenant, 
Edn. 6, p. 115, it is stated: 

“Tho habendum in a lease must point out 
the period during which the enjoyment of the 
promises is to be had; so that the duration as 
well as the commencement of the term must be 
stated. The certainty of a lease as to its con¬ 
tinuance must be ascertainable either bv the 

• 

express limiUtiou of tho parties at the time the 
lease is made, or by reference to some collateral 
act which may, with equal certainty, measure 
the continuance of it, otherwise it is void. If 
the term be fixed bv reference to some collateral 
matter, such matter must either be itself certain 
(o. g. a demise to hold for “as many years as A, 
has in the manor of !>.’*). or capable before the 
lease lakes effect of being rendered so.” 

In Great Northern By. Co. v. Arnold (8) 
a lease to last during the pendency of 
the war, the rent being paid weekly, was 
held valid, and it was further held that 
even if a lease for years must be for a 
period of time which was certain or 
which could be rendered certain, yet aa 
the intention of tlie parties was that the 
tenancy should be for the period of the 
war and as this intention could have 
been carried out by a lease extending 
over a long period but terminable at the 
end of the war, effect must be given to 
that intention and the landlord could 
not recover possession. Similarly, the, 
intention of the parties in this case could; 
have been carried out by a lease extending 
over a long period terminable at the end 
of tho Kesari and Maratha institutions. 

In Mahomed v. Ezekiel (9) it was held 
that tho lo.aso which was to last as long 
as tho pendency of the mortgage was not 
bai as being for an indefinite period. 
Tho point however did not arise for deci¬ 
sion in that case as it vpas held that the 
agreement did not amount to a lease. 

According to the decision in Uamau 
Shripad v. Mali (10), a lease to enure 
during the lifetime of the lessee would 
bo valid. In Abdiilrahi m V. SarafalliLil) 

it was hold that a lease was valid so 
far as it created an interest to enure 
during tho lifetime of tho lessees who 

U) [lOlfi] 3:'. T. Ij. R. lU. 

[0) [1905] 7 Horn. L. R. 772. 

(10) (1879] 1 Bom. 424. 

(11) A. 1. R. 1929 Bom. 6G=1U I. C. 374. 
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a lease could not enure so long as the 
defendants’ firm lasted. Abdulrahim’s 
^ase (ll) was considered in Indian Cotton 
Go. V. Raghunath (12), where it was held 
that a lease to last during the lifetime 
of a company, which is a legal entity, 
would be valid, though a lease during 
the lifetime of the firm would not be 
valid as the firm is not a legal entity. 
Following the principles deducible from 
the above mentioned cases, it would ap¬ 
pear that a lease which is to enure during 
the lifetime of the Kesari and Maratha 
institution would be valid. 

It is contended on behalf of the appel¬ 
lants that the Kesari and Maratha in¬ 
stitution is not a legal entity, for the 
institution is not registered. We cannot 
go into the question as to whether the 
Kesari and Maratha institution is a legal 
entity, for the question was not raised 
in the lower Court and the point is not 
likely to be decided unless fresh evidence 
is gone into. On the materials on the 
record and in the absence of any evidence 
to the contrary I would hold that the 
Kesari and Maratha institution is a legal 
entity, and on the authority of the cases 
referred to above would hold that the 
lease which is to enure during the life¬ 
time of that institution would ' not 
be invalid. (After discussing some 
minor points, the judgment proceeded.) 
The result, therefore is that I would 
allow the appeal of appellant 2 and 
dismiss the plaintiff’s suit against the 
minor appellant 2 with costs through¬ 
out. 

As regards appellant 1, I would vary 
the decree of the lower Court by delet¬ 
ing the injunction restraining appellant 1 
irom obstructing the plaintiffs in extend¬ 
ing the existing building by erecting new 
structures over the open space in con¬ 
tinuation of the existing buildings to a 
reasonable extent and from making ob¬ 
struction to the plaintiffs in making addi¬ 
tions and alterations therein. I would 
delete the word^“occasionally” in the 
injunction with regard to the removal of 
the chain and bolt of the main gate and 
the dindi, and impose two conditions on 
the plaintiffs that they should 'give a 
duplicate key or keys to appellant 1 and 
make provision for opening the gate 
whenever required at night by appellant 1 
and by persons v is iting his place. In 

(12) A. I. R. 1931 Bom. 173—130 I. C. 59S. 


other respects the decree of the lower 
Court will stand. Appellant 1 should 
get one-third of the costs of the appeal 
from the respondents and pay two-thirds 
of the costs of the respondents. The 
order of costs in the lower Court to 
stand. 

Broomfield, J. —I have had the ad¬ 
vantage of perusing the judgment of my 
learned brother and only desire to refer 
briefly to a few points in the case. 

Mr. Thakor for the appellants placed 
in the forefront of his argument the con¬ 
tention that no decree ought to have been 
passed against the minor defendant 2. 
In this contention, I think, he is ^clearly 
right. An injunction can be given against 
a minor, as the learned trial Judge says 
but only in circumstances which would 
justify an injunction against an adult. 
That is to say, in the present case, it 
must be shown either that the minor has 
himself committed some of the tortious 
acts complained of by the plaintiffs or 
that there is a reasonable apprehension 
that he is likely to do so. Defendant 2 
is a boy of nine years of age. There is 
no suggestion that so far he has done 
anything whatever to annoy the plain¬ 
tiffs, and the apprehension that ha is 
likely to interfere wdth their rights in 
the future is based solely on the fact 
that defendant 1 as his guardian ad litem 
put in a written statement on his behalf 
supporting the case of the other defen¬ 
dants. I have no hesitation in holding 
that that is not enough to justify an in¬ 
junction against him. 

As regards Mr. Thakor’s contention 
that the acts complained of by the plain¬ 
tiffs are trivial acts such as a reasonable 
man would not object to, we can only go 
by the pleadings and the evidence placed 
before the Court, and I think it is im¬ 
possible to read the pleadings and the 
evidence without feeling satisfied that 
the plaintiff’s rights under the trust deed 
and the rent-note have been persist¬ 
ently interfered with by the defen¬ 
dants, i. 0 . defendant 1 and the original 
defendant 2, who maintained, as Mr, 
Thakor still maintains on their behalf, 
that they were perfectly entitled to 
act as they did. It appears that 
these defendants considered that they 
had a grievance against the plaintiffs 
for excluding them from a share in the 
management of the press, and that 
they deliberately made themselves a 
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r^aisance by pursuing what migbfe be 
called a policy of pinpricks. Ifc was ad¬ 
mitted that defendant 1 and his brother, 
the original defendant 2, had a peculiar 
mentality, and I am satisfied that the 
plaintiffs were driven to this litigation. 
There is no reason to think that they 
would go out of their way to bring 
trivial and unnecessary charges against 
the sons of Mr. Tilak. The plaintiffs 
therefore have a right to be protected, 
although, as ray learned brother has 
pointed out, the injunctions granted by 
the trial Court require to bo modified in 
some respects. 

As regards the trust deed and the rent 
note, tho only ground on v;hich they 
wore seriously attacked in the trial Court 
was that they were executed by the de¬ 
fendants owing to misrepresentation 
and undue influence. No attempt was 
made to substantiate this allegation. 
The evidence on the record disproves it 
and Mr. Thakor practically droj)ped it. 
In its stead he put forward a new con¬ 
tention, not mentioned in the memo- 
landum of appeal, that tlie lease evi¬ 
denced by the rent note is invalid 
in law as not being for a certain 
period within tho meaning of S. 105, T. 
1. Act. Ihe rent-note, Ex. 120, provides 
that tho demised premises are to re- 
main with the lessees so long as the 
Kesari and Marathi institution is in exis¬ 
tence, and the institution referred to, 
as tho tru.st deed. Ex. 125. shows, is an 
amalgamation of the two presses for tho 
promotion of the political ideas of Mr. 
Tilak. Mr. Bahadurji for the respondents 
argued that it should be regarded as a 
lease in perpetuity. The answer to that 
is that th.o trust deed exjiressly refers to 
the contingency of the institution com¬ 
ing to an end and provides that in that 

case the property is to reverb to the 
settlors. Moreover the rent note ex- 
pressly says that the period is indefinite 
(aniyamit). That is a word which, it 
seems, could not appropriately be used 
of a permanent lease. If we look at the 
actual terms of the lease, we are bound 
to say, I think, that it is intended to be 

a lease for the duration of the institu- 

■ lon, and what we have to decide is whe¬ 
ther It 13 possible to give effect to a 

lease 0 that kind. Various cases were 
referred to. which my learned brother 
has mentioned. None of them can he 
said to bo closely analogous. The near¬ 


est parallel yerhaps is the case of 
l7idian Cotton Co. v. Raglmnath (12) 
where it has been held that a lease of 
land for five years with a covenant for 
renewal as long as the tenant, a regis¬ 
tered company, should require the land, 
was a valid lease for so long as the com¬ 
pany lasted. My learned brother bolds 
that it follows from the cases cited by 
him, and in particular, I suppose, front 
tho I'lstmentioned case, that a lease for 
the duration of an institution such as- 
the Kesari and Maratha institution is a 
valid lease. With great respect I am 
unable to go so far as to hold that such 
a lease can be regarded as valid in the 
sense that it complies with the technical 
requirements of S. 105 as to certainty. 
Indian Cotton Co. v. Raghunath (12) is 
itself a new departure and I doubt if it. 

would be safe to extend its applica¬ 
tion. 

But the case of Great Northern Rail- 
u'dtj Company v, Arnold (8) suggests an¬ 
other way of looking at the matter and a 
means of getting over tho difficulty. In 
that case there was lease of a premises 
at a weekly rent for the duration of the 
War, i. e., the Great War of 1914. It 
was hold by Rowlatt, J., that even if a 
lease for years must be for a period of 
time which was certain or which could 
be rendered certain, yet as the intention 
of the parties was that the tenancy 
should be for the period of the War and 
as this intention could have been carried 
out by a lease extending over a long 
period but terminable at the end of the 
^yar, effect must be given to that inten¬ 
tion and the plaintiffs, i. e. the land¬ 
lords, could not recover possession. I 
do nob think that tbe learned Judge de¬ 
cided that the lease was a valid lease in 
the sense that it complied with the 
technical requirements of the law as ta 
certainty. The ratio decidendi seems to 
have been that as the intention of the 
parties was perfectly clear and as they 
might have given effect to that intention 
by putting the lease in a different form, 
i- e. by making a lease for a long terra 
of years defeasible on the War coming 
to an end, therefore the Cou^'t would 
construe it in that sense and would not 
allow a merely technical flaw to frus¬ 
trate the agreement. Similarly, in the 
present case as there is no doubt as to 
what tho parties intended, I think it is 
open to ustoconstruethis lease as a lease 
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for a long teim of years, or even as a 
perpetual lease (such a lease being valid 
under the law of this ^country), subject 
to the limitation that it is to come to an 
end when the Kesari and Maratha insti¬ 
tution comes to an end. I should prefer 
to deal with the matter in this way 
rather than to make any pronounce¬ 
ment as to what amounts to a .certain 
period within the meaning of S. 105, T. 
P. Act. However the result is the same 
in either case, namely, that the plaintiffs 
are entitled to be maintained in their 
position as lessees, and I agree with the 
order proposed by my learned brorher. 

v.B./R.K. Appeal allowed, 

A. I. R. 1931 Bombay 473 

Madgavkar and Baker, JJ. 

Dolatsiiig Hamirsing —Appellant. 

V. 

Joravarsing Naransing —Respondent. 

Second Appeal No. 146 of 1928, De¬ 
cided on 7th January 1931, against deci¬ 
sion of Dist. Judge, Broach and Panch- 
mahals, in Appeal No. 56 of 1920. 

Bombay Toda Giras Allowance Act (7 of 
1887), S. 3 —Toda giras haks are not gover¬ 
ned by rule of primogeniture—After original 
recipient’s death allov/ance continued to A 
and B his sons — After B's death Rs. 500 of 
ihot allowance granted to his widow as her 
maintenance — After her death eldest 

. grandson continued to her share by order of 
Commissioner — Second of three of A’s sons 
suing as widow’s heir to recover her whole 
share of allowance held entitled to only one- 
third of widow’s share, remaining two-thirds 
going to his two brothers’ branches — Al¬ 
though he could not succeed in proving his 
right to whole of widow’s share as claimed, 
he could be given decree for one-third to 
which he was found entitled — His suit was 
not barred by Lim. Act (1908), Art. 14 or Pen¬ 
sions Act (23 of 1871), S. 6 — Practice, Re¬ 
lief. 

The toda gins haks or auy portion of the 
allowance should be continued hereditarily to 
the lineal male heirs in male descent of the 
first recipient of such allowance. As the devo¬ 
lution of such h^ks is not governed by the rule 
of primogeniture the person who wishes to prove 
that the family is governed by that rule must 
discharge the burden of proving that the ordi¬ 
nary provisions of law are inapplicable in the 
particular case. 

After the death of the original recipient of 
the toda giras hak, the allowance was con¬ 
tinued to his two sons A and B, and after B's 
death it was settled that B's widow should re¬ 
ceive Rs. 690 of the allowance not as her per¬ 
sonal property but as allowance for her main¬ 
tenance. After the widow’s death her share of 
allowance, viz., Rs. 500 were continued to the 
eldest grandson of A by an order of the Commis¬ 
sioner. Plaintiff who was the second of the 


three sons of J, sued claiming the whole of 
w’idow’s share as the heir of the widow. 

Hckl : that as the rule of primogeniture did 
nob apply to such allowance, and as the allow¬ 
ance was not widow's own property, the plaintiff 
was onlv entitled to the one-third of the allow- 
ance, the remaining two-thirds going to the lines 
of his two brothers. [P 475 C 2] 

Ileld further, that although plaintiff could 
not be gr.inted the whole allowanc's as he 
claimed, still he could be granted the one-third 
share of it to which ho 'was found entitled and 
his suit need not be dismissed altogether. 

[P 47G C 2] 

Held also, that the suit was neither bir¬ 
red by S. 6, Pensions Act, the liability of the 
Government not being affected in any wav by 
the decree of the Court, nor by Art. 14, Lim. 
Act, the right of the plaintiff being independent 
of the order of the Commissioner continuing 
the allowance to defendant 1 : 1 Boui, 203 ; 37 

All. 333 ; 1919 P. C. App. Ko. 124 of 1917 and 
A. I. R. 1931 Boiu. 144, Dist.; A. J. R. 1927 
Cal. 902 and .4. I. R. 1925 Lah. 385, Bcf. 

[P 473 C 2] 

G, N, Thakor and B. G. Bao —for Ap¬ 
pellant. 

H. V. Divatia and H. D. Thakor —for 
Respondent 1. 

Baker, J. —The suit out of which this 
appeal arises is in respect of teda giras 
hak. The pedigree is given in the judg¬ 
ment of the lower Court. The crigiual 
holder was one Parbatsingji, who died in. 
1839 leaving two sons, Chhatrasingjee 
and Jasvatsinghjee. Chhatrasingbji died 
in 1880, and Jasvatsinghjee died in 1868 
leaving a widow Surajba. It appears 
that the hak was divided between Ohhat- 
rasingbjee and Jasvatsinghjee, and after 
his death it was entered in the name of 
his widow Surajba. it was not divided 
equally, but in the proportion of annas 
0-9-6 in a rupee to Chhatrasinghjea and 
the balance to Javatsingjee and his 
widow. The original plaintiff Bhimsing- 
]a6 is the son of Chhatrasingjee. Defen¬ 
dant 1 is the grandson of Chhatrasingjee,, 
being the son .of Jitsingjee, ths eldest son 
of Chhatrasingjee. Defendants 2, 3 and 
4 are brothers of defendant 1, defendant 
6 is the nephew of defendant 1, and de¬ 
fendant 5 is the son of Naransingjee who 
was the third son of ChhatrasiDgjee. The 
plaintiff is therefore the paternal uncle 
of the defendants. 

The plaintiff alleged that he was the 
heir of Surajba, and as such he was en¬ 
titled to recover the toda giras hak of 
Rs. 500 a year which stood in her name. 
But he did not make any claim as re¬ 
gards the larger portion of the toda giras 
hak, which was received by Chhatra- 
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nin^jee. The first; Court;, the Second 
Class Suljordinate Judge at Ankleshwar, 
found that the hak in question was not 
the property of Surajba but was a toda 
giras hak'. and that it did not descend by 
primogeniture, but that under the rules 
relating to inheritance to such haks the 
plaintiff was entitled to one-third, the 
other sharers being liis nephews the de¬ 
fendants, He granted a declaration in 
r6S[)ect of one-third share, but refused 
his claim for injunction against defen¬ 
dant 1 from receiving the amount. It 
inav bo mentioned that after the death 
of Suiajba, it was ultimately decided by 
Govornmont that the Rs. 500 receivable 
by I’ai Surajba in respect of the toda 
giras hak should bo ]>aid to defendant 1. 

I'efendantl appealed. The jdaintiff 
aha p<iit in cross-objcctions, ami the first 
appellate Court, the District Judge of 
ilroacli. varied the decree of the lower 
Court i)y declaring that the plaintiff 
Dliimpingjoo was entitled to the whole of 
the loda giras lial;, and consequently ho 
gave l)iin a decree for Iho amount claimed 
with costs. As 1 ihiinsingjeo died during 
the pendency of the a[)ioal the iudginent 
CGnt:'.!!is a provision : 

■' \ll ilioo \\h'> will III* cutillrd to the 
;i • f.i- licii> will In' cntiilcvl lo ilie 1 one lit of this 
do'-ns'.” 

fncluding the doerco for nionoy in ros- 
1 ei t of certain avroai '; of the casli allow- 
siioo wbicli romait'.oil to bo paid or had 
been received i'\- dufondanl tin 1911, 
1915, 191(1 and 1917. Defendant I makes 
this second a)>peal. 

\ anions points of law and facts aviso, 
ar.d so far as the facts in this caso avo 
coneorned. they may bo disjioscd of com- 
psiratlvoly shortly. Tho question in this 
suit being {ho right to recover the toda 
giras hak' wo nmst bo guido'. by tho rules 
of devolution rolatitig to sucli haks. Now 
those haks arc governed l)v Bombav .\ct 
7 of ISSJ, which deals oxprossly with 
that subjoo! . But hofove tho passing of 
th;it Act. they wore governed by (Rivern- 
niont uv'olution No. J.dtbJ, dated 97lh 
November 181)9. to tlio sainootfoct as tlio 
piosont Act, which will bo founl in 

Ihi riir<i! Moli.i uiiji 'C’v.vu/.up/ v. 
(,</ p (l). Tliat resolu¬ 

tion laid down that the giras haks or any 
i ortion ol tlio albowanco shoubl bo con- 
t inuo 1 horoditarily to I he lineal male heirs 
111 male descent tu the tir^t recipient of 

fU fl -Ty--) 1 iiMu. l.’.T ui). 


such allowance from tho British trea- 
sury. The terms of this resolution are 
now expressly incorporated in S. 3. Bom¬ 
bay Act 7 of 1887, which says : 

"Every toda giras allowance is continuable 
beveditarily to the lineal male heirs in male 
descent of the first recipient thereof under Bri¬ 
tish rule 

"Provided that, on failure of such heirs, the 
allowance, or some portion thereof, shall, when¬ 
ever the Governor in Council has already so 
directed, or shall hereafter so direct, be continu- 
able horeditarilv to the lineal male heirs in 

V 

male descent of a brother of the first recipient 
of such allowance under British rule." 


The rule therefore is that the allow¬ 
ance is continuable to the lineal male 
beirs in male descent of a brother of the 
first recipient and not to the eldest son. 
As the devolution of such haks is not 
governed by the rule of primogeniture, 
the person, who, as in this particular 
caso, wishes to prove that the family is 
governed by the rule of primogeniture 
must discharge the burden of showing 
that tho ordinary 'provisions of law are 
not ap])licablo in respect of the caso. As 
I have already said, t'no plaint in this 
caso was based on tlio allegation that 
this property was tho imopovty of Bai 
Surajl>a, and therefoie tho plaintiff as 
her voYorsioiK^r and the nearest heir 
would succeed to it to the exclusion of 
tho other members of tho family. But 
there is no basis 'wliatovor for this alle¬ 


gation. It appears 
this caso that I'ai 


from tho record in 
Bnrajl-a herself did 


not claim tho property as her own per¬ 
sonal property, and there is on the re¬ 
cord a letter from the political agent in 
which it has boon pointed out that Bai 
Surajba is merely entitled to ujainten- 
anco and has no claim to the cash al¬ 


lowance. 


It }-nust b.o taken that the grant of 
this aliowaiico to Bai Surajba after the 
death of her hushaiui was mevoly a 
family arrangoivaMd, aiul as it is perfect¬ 
ly clear that th.o amount ]n\\ablo from 
tho treasury was ] ayahlo as a toda giras 
hak and was divided between the two 
sons of tlio original owner Barhatsingjae, 
by no iios>il‘ility could such an allowance 
hoconio tho \oisonal property of tho 
widow Ol one of tho male descendants. 

This is shown hv llxs. hi. 99 and Go, 

% 

which show that this toda giras hak was 
divided letwocn tho two brothers in 
1871. l^ut these avo really questions of 
fact, and the hnding of both tho lower 
Courts is that tho amount in question is 
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a cash allowance in respect of the toda 
giras hak and not the personal property 
of Bai Surajba. That is really a finding 
of fact supported on evidence, and I naay 
very briefly refer to Ex. 60, which is an 
extract from the List of Non-Service Cash 
allowances of the Broach District 1871, 
which showed that Rs. 731 were payable 
ifrom the treasury to Ghhatrasingjee Par- 
batsingjee and Rs. 500 to Jaswantsingjae, 
deceased by his widow Surajkuvar, and 
the remark column is that this allow¬ 
ance is to continue to the mala descen¬ 
dants in the male line of Parbatsingjeo 
Bharmalsang. To the same affect is Ex. 
61, which is an extract from the village 
■from 22 for the year 1871-72, and shows 

that this allowance is an allowance 
“to be continued from generation to generation 
in lineal male descent.” 

The remark column is : 

“To the lineal descendants in male descent of 
Parbhatsang Bharamsang. Por the continuance 
of this allowance in the name of Surajba, widow 
•of the deceased Jaswantsang, there has been re¬ 
ceived an order of the Revenue Commissioner 
dSTo. 24, dated 8th August 1S71.” 

It appears that the dispute between 
the two brothers had been settled by the 
talukdari settlement officer Mr. Pestonji, 
and it is referred to in Ex. 63 which is 
an order of the Assistant Political Agent 
■dated 28th May 1878. This order to 
which I have already referred states : 

“The lady is not entitled -to anything else ex¬ 
cept maintenance and she gets a good sum out 
of the giras from the British Government for 
her maintenance.” 

To the same effect is Ex. 64 at p. 29, 
Paper Book, where a reference is made 
to the continuance of this allowance to 
ihe male descendants in the male line of 
Prabatsingjee. But against the name of 
JBaj Surajba there is appended a note : 

“To whom this amount is to be continued to 
be paid on the death of Bai Surajba v/ill be con¬ 
sidered later on.” 

In these circumstances there can be 
no doubt that the amount in question is 
not part of the estate of Surajba, but is a 
toda giras hak continuable to the descen- 
dants in the male line of the original 
holder Prabatsingjee. 

It has been argued that the circum¬ 
stances of this case point to the rule of 
primogeniture so far as regards the pro¬ 
perty of the family. It obtained in the 
case of the Rajpipla property. But there 
is no evidence whatever that the rule of 
primogeniture obtained in the case of the 
toda giras hak. As I have already 
pointed out there is a direct provision of 


law under Bombay Act 7 of 1887 provid¬ 
ing for the devolution of such toda giras 
hak, and this is not a new provision but 
was based upon Government resolution 
No. 4,309, dated 27th November 1862, 
already quoted. It therefore would re- 
quire very strong evidence to prove that 
in the case of this particular toda giras 
hak the manner of devolution was con¬ 
trary to that laid down b^’’ Government 
a very long time ago and subsequently 
incorporated in an Act of the legislature. 
But apart-from that, it is quite clear from 
the exhibits to which I have just refer¬ 
red, viz., 61, 62 and 64, which are extracts 
from the alienation registers, that no 
question of primogeniture would ever 
arise in the case of this toda giras hak, 
because as a matter of fact on the death 
of Prabatsingjee in 1839, the allowance 
was divided between his two sons 
Ghhatrasingjee and Jasvatsingjee. If 
the devolution of this hak had been 
governed by the rule of primogeniture, the 
whole of it would have gone to Chbatra- 
singjee, who was the eldest son, whereas, 
on the contrary, we find, that it was’ 
divided equally betNveeu the two brothers! 
and that on the death of Jasvatsingjee 
his widow was allowed to enjoy Rs. 500 
for a considerable period. It is quite 
impossible that the devolution of this! 
hak could have been governed by the! 
rule of primogeniture, and this is what, 
both the lower Courts have found.- V7e' 
must take it therefore, that the amount' 
which is in question in - the present suit, 
is a toda giras hak and governed by .the 
ordinary rules applicable to the devolu¬ 
tion of such haqs. It follows therefore 
that the allowance is continuable to the! 
descendants of the original holder as* 
provided by Bombay Act 7 of 1887. It! 
is continuable to the lineal male descen-' 
dants of the first recipient. The lineal! 
male heirs of the first recipient'were thej 
two sons Ghhatrasingjee and Jasvat-' 
singjee. 

Jasvatsingjee died in 1863. Chhatra- 
singjee had three sons, who are repre¬ 
sented by defendants 1 to 4 and 6, the 
plaintiff, and defendant 5, and the allow¬ 
ance under the law is divisible between 
those three branches. That is what the 
first Court found, and that in my opinion 
is the correct decision. On appeal the 
learned District Judge appears to have 
indulged in speculation as to the nature 
of the interest enjoyed by Surajba in 
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tho property. As already 'pointed out, 
the extracts from the alienation registers 
show that Bai Surajba was allowed to 
hold this toda giras hak during her life¬ 
time only, the question as to who was to 
succeed her being reserved for considera. 
tion after her death. 

The grounds on which the learned 
District Judge varied the decree of the 
first Court cannot bo upheld. At one 
part of his judgment at p. 4, line 11, ho 
says quite correctly: 

“Tbo sncccfsion to that hak must ho fioverncd 
by the terms of the FJiuad and by laws and 
rules anjilicablc to a toda gir.is hak when the 
succession opened.” 

The sanad is not before the Court, and 
I do net see any warrant for supposing 
that the terras of the sanad were con¬ 
trary to the express rules laid down hy 
Government in the resolution sub¬ 
sequently incorporated in Act 7 of 1887. 
The presumption surely is that the sanad 
was in accordance with law and practice 
and not contrary to them. The sanad 
itself is not on the record, and I can seo 
no wairant for assuming that by that 
sanad any higher interest was conferred 
on Bai Surajba than that which she 
would get under the ordinary law appli¬ 
cable to cases of this character. The 
statement of the District Judge that 
“tho sanad recognised'her as holder of 
the hak for the time being .subject to the 
condition that on her death it would go 
to the lineal male descendant of Prahat- 
singjee" is no doubt correct, except that 
he has made a mistake in using the word 
^^descendant ’ in the singular instead of 
“descendants” in the plural. Ho goes on 
to say: The heir therefore must be looked 
for under S. ;i. l^ombay Act 7 of 18S7and 
the terms of the sanad." As he had net 
got the terms cf the sanad there was no 
reason to suppose that it was not con¬ 
sistent with the Bombay Act 7 of 1887. 
The next sentence in the judgment, “the 
plaintiff Bhimsing was nearer than defen¬ 
dants and would exclude them," is totally 
inconsistent with S. 3, Bombay Act 7 
of 1887, which I have quoted already 

moio than once. That section says: 

b'cry toilrt piras allowance is continuablo 
ncrcditarilv to the lineal male heirs in inalo 
descent of tbo first recipient thereof,” 

and not to tho near eldest! male heir. 
Tn Ihes-o circnmstancos, I nm of opinion 
that tho view cf tho District Jutlge which 
IS fonnded on an inforenco that in this 
particular caso tho terras of tho sanad 


are inconsistent with the law of Bombay 
Act 7 of 1887, cannot be supported. On 
tbo contrary the view of the first Court 
that each of the three branches, who re¬ 
present the lineal male, is entitled to 
one-third of the teda giras hak is correct! 
and should be restored. This however! 
does not dispose of the matter.’ 

The learned counsel for the appellant 
has raised certain ^points of law which 
have to be considered. The first point 
is this: The plaintiff 
this suit based upon 
that the property in 
the personal property 
to which he succeeds 
reversioner, and having 
that his suit should be altogether dis¬ 
missed, I am unable to accept this pro¬ 
position. When it is found on the facte 
and on the law applicableto thiscasethat 
though the plaintiff alone is not entitled 
to the whole hak yet he is entitled to not 
less than one-third, I see no reason why 
he should not be granted the declaration 
to which ho is entitled in this suit instead 
of being referred to another suit. This 
disposes of the first objection. 

The second objection is one of rather 
more substantial character. It is argued 
that the present suit is barred by S. C>. 
Pensions Act (23 of 1871), which runs as 
follows: 


having brought 
the allegation 
question was 
of Bai Surajba 
as her nearest 
failed to prove 


“A civil Court otherwise comretcot to try the 
same ^lall take cogiiii’ance of any such claim 
upon receiving a certificate from such Collector. 
Deputy Commissioner or otbo officer authorized 
in that behalf that tbo case may be so tried, but 
shall not make any order or decree in any suit 
\\lmtcver by wliith the liability of Government 
to pay any such pension or grant as aforesaid 

is affected directlv or indivectlv. ” 

• • 

In the present case, the plaintiff has 
got a certificate from the Collector cl 
Broach authorizing him to institute hi& 
suit in respect of tho claim to tho toda 
giras hak in question. But it is con- 
tended that the effect of the decree of 
the lower Court is to affect directly or 
indirectly tho liability of Government to 
pay the allowance and therefore the suit 
would not lie under S. G, Pensions Act. 
Now if this argument is pushed to its 
logical conclusion, it will bo apparent 
that no suit can be brought under the 
Pensions Act, whether there is n certifi¬ 
cate or not. Because in practically 
every case relating to pensions the decree 
or order involving title to such pensions 
can bo lield directly cr indirectly to 
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affect the liability of Government to pay. 
If that were the case then the former 
portion of the section relating to tho 
grant of a certificate would be nugatory, 
and no suit whatever could bo brought 
relating to a claim to a pension, which 
would be a curious result. Tho autho¬ 
rities which the learned counsel has 
quoted in support of his proposition do 
not really go so far as is argued. It will 
be necessary therefore to examine them 
in relation to this point. The first case 
which ha quotes is ParbJiudas Rayaji v. 
Motiram Kalyandas (2), which only lays 
down that the Pensions Act applied to 
toda giras hak. It was held in that case 
(p. 207): 

“ that it was the intention of the legislature 
to reserve to the Government the decision of 
all questions relating to such allowance as 
toda giras haks. ” 

The next case, on which the learned 
counsel has relied, is Secy, of State v. 
Jawahir Lai (3). In that case the plain¬ 
tiff claimed in effect a declaration that 
he was entitled to be considered as the 
assignee of the Government revenue pay¬ 
able in respect of certain property as 
being the reversioner to one Dalpat Rai 
who was the last assignee. In that case 
no certificate was produced. The cer¬ 
tificate which he bad produced was in 
respect of some other litigation. The 
Court held : 

“ that in any case it would be impossible to 
pass a decree in favour of the plaintiff without 
affecting the liability of Government to pay 
such grant. 

That case therefore may be disting¬ 
uished on two grounds. Firstly, that no 
certificate which was necessary under 
the Pensions Act was produced; and, 
secondly, that to grant the declaration 
under the circumstances of that parti¬ 
cular case ’would affect the liability of 
Government to pay to the plaintiff; be¬ 
cause if it were declared that the plain¬ 
tiff was the assignee of Government re¬ 
venue it would be incumbent on Govern¬ 
ment to pay it. 

The third case, on which the learned 
counsel has relied, is Hakim Shiam v. 
Secy, of State (4). That was a suit against 
Government, and the declaration in that 
suit was that it might be established and 
declared that the plaintiff had the pro- 
.p rietary right to the grant and t he 

(2) [1875] 1 Bom. 203. 

(3) [1915] 37 All. 338=29 I, C. 146. 

(4) [1919] P. C. Appeal Ko. 124 of 1917, deci¬ 
ded on 21st October 1919 [Unreported). 


name of Governenent might be expunged^ 
It was 'held by the Privy Council that 
the suit was misconceived inasmuch as 
the order of decree was in respect of the 
liability of Government to pay any such 
pension or grant as aforesaid and affected 
directly or indirectly. It may be ob¬ 
served that at tho close of the judgment 
there is a reference to the grant of a 
certificate under S. 6, Pensions Act, 
which runs as follows: 

“ The object of this provision evidentlv is that 
iu cases of contiicting titles the revenue autho¬ 
rities should grant to the unsuccessful appli¬ 
cant an opportunity for adjudication of his 
right by the regular Courts of justice. ” 

The facts of this case appear to be 
quite different to the present, in which 
there was a dispute between tho sharers. 

The fourth case referred to is Haidar 
Saheh v. Mttniroddiii (5), decided by me 
recently. In that case the plaintiff sued 
for a declaration that he was entitled to 
have his name entered in the register of 
cash allowances kept by the Collector in 
preference to the defendant. It was 
held that such a suit would not lie. 
There was a reference in that case to 
the analogy of the Watan Act, and it 
was held (p. 1424): 

“ If any such declaration were made, it would 
under S. 6, Pensions Act affect directly or in¬ 
directly the liability of Government to pav anj’’ 
such pension or grant inasmuch as the entry 
of the name of the plaintiff in the register 
would entail the liability of Government to pay 
to him and not to any one of the other sharers.’* 

And it was further remarked that it 
would be altogether a different matter, 
if the right to the allow a nee was contes¬ 
ted among the sharers as in the present 
case. There is a distinction between the 
cases in which the plaintiff sues to have 
his name entered in the register which 
would enforce the payment to him as a 
registered holder by Government of the 
cash allowance and cases such as the 
present in which there is a dispute bet¬ 
ween the sharers themselves. If the 
facts of the present case are looked at, 
it would be seen that the decree declar¬ 
ing that the plaintiff is entitled to 
a certain share in the cash allowance 
is one which does not affect the liabi¬ 
lity of Government to pay. All that 
tlaa decree says is that the plain¬ 
tiff is entitled to a certain por¬ 
tion of the cash allowance payable by 
Government. Government having de- 

(5) A. I. K. 1931 Bom. 144=130 I, C. 30= 
55 Bom. 119. 
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cided that the cash allowance is pay¬ 
able to defendant 1. This order of 
(lovernment is not in any way affected 
by the subsequent declaration that the 
plaintiff is entitled to a certain share 
of the amount so paid. Government is 
not a party to this suit and the decree 
could not be enforced against them. 
They may make the payment to the per¬ 
son whom they think proper. The right 
of other persons to share in the amount 
so paid is a matter which does not affect 
in the least the liability of Government 
either directly or indirectly. The decree 
affects only the plaintiff’s right to share 
in the amount if and when Government 
pay it. This disposes of the second 

objection. 

The third point which has been raised 
is tins: Whatever the form in which 
tlie suit is brought, the real object of it 
is to avoid the order' of the Commis¬ 
sioner passed in December 1917 that the 
amount should be paid to defendant 1, 
and thoioforo under Art. 14, Lim. Act, 
the plaintiff’s suit to set aside that order 
must be brought within one year from 
the date of the order. It has been 
argued by the learned advocate for the 
respondent that the order of the Com¬ 
missioner or Government directing pay¬ 
ment to defendant 1 is ultra vires as 
not being in accordance with Dombay 
Act 7 of 1887, which prescribes the man¬ 
ner in which the succession to the toda 
giras hak is to ho regulated, and there- 
fore it is not necessary to set the order 
aside. It is not liowover, in my opinion, 
necessary to go into this question, be¬ 
cause in my view the claim of the plain¬ 
tiff is entirely independent of the order 
of Government. Tiio order of Govorn- 
mont is that the amount should be paid 
to defendant 1. and so long as the plain¬ 
tiff is, by virtue of the decree in the 
suit, entitled to share in the amount so 
paid by Government to defendant 1. it 
is a matter of indifference to him whether 
the actual payment from the treasury 
is made to dofondant 1 or to any other 
person whom Government may select, 
and therefore it is not necessary that 
the order should bo set aside. The 
rights of the plaintiff, so long as he 
gets his share from the person who is 
paid by Government, are not in any way 
affected by this order of 1917. The 
learned counsel for the appellant has 
quoted one or two cases which show 


that the real nature of the suit mist 
bo looked to: Latifa Ehatini v. lofer 
All (6) and Kaura v. Bam Chand (7)^ 
But for the reasons which I have given 
it appears to me that this is not a suit! 
to set aside that order, and, as is pointed' 
out, the existence of the order does notj 
in any way affect the right of the plain-1 
tiff under the decree thus obtained. 
This being the case, Art. 14 will have 
no application, and the suit cannot be 
barred by limitation. This practically 
disposes of the case. 


In my view the suit is not barred 
either by limitation or by reason of S. 6,1 
Pensions Act. Although the plaintiff! 
has failed to establish that the property! 
in question is the private property of 
Bai Surajba, he is, under the rules laid 
down under Bombay Act 7 of 1887, one 
of the persons entitled as a lineal male 
descendant of the original bolder to a 
share of this allowance, and the share, 
as found by the trial Court is, in my 
opinion, correct. The modifications 
made therein by the District Judge on 
appeal are based on a very insecure 
foundation, viz., an inference drawn 
from the sanad which was not before 
the Court and an inference which would 
be contrary to the provisions of the law 
of Bombay Act 7 of 1887. In my judg¬ 
ment therefore the decree of the lower 
appellate Court should be set aside and 
the decree of the first Court restored, 
and the plaintiff will be held to be en¬ 
titled to a one-third share of the cash 
allowance. 


At the close of the case, it is argued 
by the learned advocate for the respon¬ 
dent that during the pendency of the suit 
defendant 5 was brought on record as 
the legal representative of the deceased 
plaintiff, and therefere be is entitled to 
two-thirds. This is a point which does 
not arise in the present case. Defen¬ 
dant 5 may be the legal representative 
of tho plaintiff, but is not the same thing 
as being his heir. The decree as drawn 
provides for the rights of the heirs. De¬ 
fendant 0 made no claim in the suit. 
His claim to two-thirds cannot be deci¬ 
ded in tho present suit. I would there¬ 
fore set aside the decree of the lower 

(6) A. I. K. 1917 Cal. 9C2=104 I. C. G55=55 
Crtl. 101, 

(7) A, I, P. 1925 Lah. 3S5=SS I. C. 945=6 
Lah. IOC. 
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appellate Court and restore that of the 
trial Court. 

Madgavkar, J. —I agree. In this 
litigation we are concerned only with 
Es. 500 paid to Bai Surajba from the 
date of her husband’s death, and not 
with the remainder of the tcda giras 
hak which was enjoyed by defendant 1, 
appellant’s father Jitsingjee, and since 
his death by the appellant. This 
amount of Es. 500 is claimed in its 
entirety by each of the contesting liti- 
gants;defendant 1, appellant, the nephew, 
and his uncle, the plaintiff-respondent 
Bhimsingjee, who died during the pen¬ 
dency ot the appeal in the District 
Court and who is now represented by 
his other nephew Joravarsingjee, original 
defendant 5. 

In regard to this amount of Es. 500, 
during the lifetime of the two sons 
Chhatrasingjee and Jasvantsingjee the 
entire hak stood in the name of both, 
and the dispute between the brothers 
had not been decided until elasvantsing- 
jee died. On his death the matter was 
compromised by a settlement which is 
expressly recorded to be temporary by 
the payment to Bai' Surajaba of Es. 500. 
That payment is acknowledged by her 
to be a payment for her maintenance 
and is recited by Government as late as 
1885, under Ex. 64 to be without preju¬ 
dice to the descendant of the person to 
whom the amount was to be paid on her 
death. Under these circumstances, there 
is no substance in the contention of the 
plaintiff-respondent that this amount 
was the separate property of Bai Su¬ 
rajba, to which the rules of Hindu law 
would apply, and to which he, as the 
nearest male reversioner to Jasvatsing- 
jee’s widow, would therefore be solely 
entitled. On the other hand, in regard 
to the claim of the appellant, except the 
single fact that he and before him his 
father enjoyed the other amount of 
Es. 731, there is no evidence in favour 
of this claim. As I have already stated 
above, in the lifetime of Chhatrasingjee 
and Jasvatsingjee the amount was en¬ 
tered in the names of both. Government 
Eesolution No. 4309, dated 27th Novem¬ 
ber 1862, subsequently embodied in S, 3, 
Bombay Act 7 of 1887, causes the allow¬ 
ance to descend to all lineal male des¬ 
cendants and *not to the senior of the 
eldest branch. The appellant’s claim 
therefore to enjoy Es, 500 alone equally 


fails, and I agree with the view of the| 
trial Court that both under S. 3, Bombay; 
Act 7 of 1SS7 as well as by reason of the' 
previous dealings with the allowance the; 
plaintiff-respondent is entitled to a one-' 
third share. 

The view of the District Judge in 
favour of the plaintiff-respondent is 
based on the fact that Bai Surajba was 
granted a sanad. That sanad was not 
produced. Its terms apart from the sum¬ 
mary in the Government Eegisters Exe. 
60, 61, 62 and 64, are not known, and 
there is no reason, whatever, particularly 
in view of Bai Surajba’s own admission 
that it was paid to her as maintenance, 
that is to say, for life only, and the 
entry Ex. 64 of 1885 referred to above, 
to show that by reason of the grant of 
the sanad alone it became the sole pro¬ 
perty of Bai Surajba. Accordingly I agree 
that the plaintiff-respondent .has failed 
to substantiate his claim to the entire 
Es. 500 but has proved it only in respect 
of one-third. 

In regard to the legal objections, on 
the first point, I agree that because he 
claimed as heir to Bai Surajba, he did 
not therefore abrogate whatever title he 
might have possessed as heir of the 
descendant of Prabatsingjee. He is not 
therefore debarred from obtaining a dec¬ 
ree in his favour in respect of a one- 
third for which he has made his claim 
good. 

In regard to the objection under the 
Pensions Act, that Act restricting as it 
does the right of the subject, must be 
strictly construed in favour of the sub¬ 
ject. On the face of it, the decree does 
not increase the liability directly or in¬ 
directly on Government which is not a 
party, and which is not therefore bound 
by this decree. It might be open to Go¬ 
vernment even under the decree to re¬ 
tain Es. 500 in the treasury. It is only 
on payment of it to the appellant that 
the respondent-plaintiff will be entitled 
to obtain his one-third. Particularly in 
view of the certificate under S. 4, Pen¬ 
sions Act, under which Government per¬ 
mitted the respondent to litigate his 
claim, it is not, in my opinion, open to 
the Courts to hold that this certificate is, 
to all intents and purposes, 'futile, and 
that though Government on the issue of 
the certificate did not object to the liti¬ 
gation and presumably to the adjudioa- 
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lion, nevei'thelesa a decree is barred l)y 
reason of S. 0, Pensions Act. 

For the same reason the suit is not 
directly or indirectly to set aside the 
order of Government in favour of the 
appellant. Art. 14, Limitation Act, has 
therefore no application. In regard to 
the last objection, the fact that the ori¬ 
ginal defendant 5 is the legal represen¬ 
tative of the original plaintiff Bhimsing- 
iao, does not necessarily cause him to be 
the sole heir, and on this point the view 
of the lower appellate Court is correct 
that defendant 4 is not ipso facto entit¬ 
led to a declaration in his favour as re¬ 
gards two-thirds of Us. 500. For these 
reasons I agree that the appeal partly 
succeeds and partly fails, and the decree 
cf th.e lower appellate Court must be set 
aside and the doorea of the trial Court 
restored. 

s , n ./ k . k . Decree set aside. 
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Second Appeal No. 5S5 of 1928, De- 
cided on 6th January 1931, against de¬ 
cision of Assistant .Tudgo, Satara, in 
Appeal No. 392 of 1927. 

Civil P. C. ( 1908 ), Ss. 11 and 47 — Previous 
redemption decree before Transfer of Pro¬ 
perty Act even if obtained under Dekkan 
Agriculturist' Relief Act does not bar subse¬ 
quent redemption suit, unless that decree puts 
an end to relation of mortgagor and mort¬ 
gagee. 

Previous rCvlomntiou docroo oblxiuod before 
the Transfer of Properly Act came into force 
would not b\r subsequent suit for redemption 
unless the previous decree had put an end to 
the relationship of mortgagor and mortgagee 
even though the decree was obtained under the 
Dekldian Agriculturists’ Reliof Act. 43 Ihm. 334 
(/<’. />’.); .1. /. II. 19‘23 Bom. 300; .1. I. R. VJSO 
/>())». 401; 13 Bow. 477 and 40 Bow. 41)2, liel. on; 
43 Bow. 703and 10 Bom. 401, DisL [P 4S1 C 2] 

B. X. Gokhale —for Appellant. 

P. S. B'jkJtale for S. E, Bakhale-^iov 
Eeapondont. 

Patkar. J.—This was a suit brought 
by the plaiutitf to rodootn the niortgago 
dated 1st August 1879, in respect of the 
lands in suit in favour of Gangadhar 
Bbivrao. father of defendant 1, by 

Mahadoo L ikshinan, predecessor.in-title 
of the present plaintiff. On 31st August 
1885, a decree \Yas passed in Suit No. 821 


of 1883 brought by the original mort¬ 
gagor for redemption. On 8th July 1914, 
the plaintiff purchased one half of the 
property from the daughter-in-law of 
the mortgagor, and brought the present 
suit on 27th April 1926. The defendant 
contended that the 'original mortgage is 
merged in the decree in Suit No. 821 of 
1883, and therefore the present suit is 
barred by Ss. 11 and 47, Civil P. C. 
Both the Courts held that the present- 
suit for redemption was maintainable. 

It is urged on behalf of the appellant 
that the suit is brought on the decree in 
Suit No. 821 of 1883 and not for the re¬ 
demption of the original mortgage dated 
Ist August 1879. It is further urged 
that the suit is barred by S. 11 and 
S. 47, Civil P. C. And lastly, it is urged 
that the lower Court erred in awarding 
immediate possession to the mortgagor 
in contravention of the provisions of 
S. 60, T. P. Act. 

On the first point on reading the plaint 
we think that the suit is brought for re¬ 
demption of the mortgage of 1st August 
1879, and is not based simply on the 
decree passed in Suit No. 821 of 1883. 
The decision therefore of the Privy Coun¬ 
cil in Hart Ravji Chiplutikar v. Shapurji 
Eormusji (0 does not apply to the pre¬ 
sent ease. 

The next question is whether the se¬ 
cond suit for redemption is maintainable. 
According to the decision of the Full 
Bench in Eumjt v. Pandharinath (2), a 
second suit would be maintainable unless 
it appears from the previous decree that 
the relationship of mortgagor and mort¬ 
gagee is extinguished. In Hanmant 
Ananiy. Shidu Shambhu (3). where an 
application for execution was allowed to 
be turned into a suit, it was held that 
the previous deoree did not put an end 
to the mortgage, the relationship of 
mortgagor and mortgagee still continuing 
to exist between the parties, and only 
the mortgage amount, which was pre¬ 
viously in dispute, had been settled, and 
that the application for execution which 
was allowed to be converted into a suit 
was within time, and that Art. 148 
would apply to such a suit. The ques¬ 
tion was r ecently considered in Badrud^ 

~il) [ISSG] 10 Bom. 461=13 1. A. G6=4 Sar, 
710 (l\ 0.). 

(2) [1018] 43 Bom. 334=49 I. C. S04. 

{3} A. 1. K. 1923 Bom. 300=72 I. C. 556=47 
Bom. G92. 
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din V. Sitaram (4), where ifc wa3 held 
that a decree obtained by a mortgagee 
before the Transfer of Property Act came 
into force, to obtain the mortgage amount 
by sale of the mortgaged property which 
remained unexecuted, did not bar a sub¬ 
sequent suit by the mortgagor, instituted 
within the period of limitation, to re¬ 
deem the mortgage. The reasoning 
underlying the decisions, which were 
considered in that case, was that a se¬ 
cond suit would be maintainable if on 
the construction of the decree the rela¬ 
tionship of the mortgagor and mortgagee 
was not put an end to. 

It is urged on behalf of the appellant 
that the present case was under the 
Dekkhan Agriculturists’ Relief Act, and 
therefore according to the remarks of 
Shah, J. in Raniji v. Pandharinath (2) 
at pp. 353, 360 and 367, the previous 
decree was executable and the second 
suit would be barred under Ss. 11 and 
47, Civil P. G. We are bound however 
by the decision of the majority of the 
Judges constituting the Full Bench in 
Ramji v. Pandharinath (2). It appears 
that when the case was heard by the 
Division Bench in BamjvY. Pandharinath 
(2), it was held that where a decree in a 
redemption suit under the Dekkhan Agri¬ 
culturists’ Relief Act provided that on 
'mortgagor paying a certain amount with¬ 
in twelve months he would be entitled 
to redeem or in default the mortgagee 
should recover the amount by sale of 
the mortgaged property, it was substan¬ 
tially a decree nisi and was not one of 
the variants permitted by S. 15-B, Dek- 
kban Agriculturist’s Relief Act 1879, and 
a second suit for redemption was main¬ 
tainable. In the case of Bamii v. Pan¬ 
dharinath (2) it was held by .the Full 
Bench that a mortgagor, who brought a 
suit for redemption and obtained a de¬ 
cree nisi, which neither the mortgagor 
nor the mortgagee applied to be made 
absolute, can after the execution of the 
decree is time barred, bring a second suit 
for redemption. It was subsequently 
found that the previous redemption de¬ 
cree was a decree under the Dekkhan 
Agriculturists’ Relief Act, and it was 
treated as a decree nisi, as distinguished 
from an instalment decree under S. 15-B 
dealt with in Kashinath Vinayah v. Rama 


(4) -A. I. R. 1930 Bom. 401=120 I. 0. SS2. 

(5) [1918] 43 Bom. 477. 
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Daji (6), although there was a clause in 
the decree that on default of payment 
the mortgagee might recover the amount 
by sale of mortgaged property. In Ilan- 
mant Anant -v. Shidu Shambliu (3) the 
previous decree for redemption was 
passed in 1886 before the Transfer of 
Property Act was made applicable to the 
Bombay Presidency and a second suit 
was held maintainable, the real test be¬ 
ing whether the previous decree put an 
end to the mortgage or the relation 
of mortgagor or mertgagee still conti¬ 
nued. The case of Dimi Yesu v. Shri- 
pad (7) is distinguishable on the ground 
that ‘the previous decree for redemp¬ 
tion under ‘the Dekkhan Agriculturists’ 
Relief Act contained a provision that 
on the mortgagor’s default to pay on 
a specified day, bis right to redeem 
should be for ever barred. In the 
present case the previous decree for 
redemption was passed in favour of 
the original mortgagor and there w'£ks no 
default clause by which on default of 
payment on any particular date either 
the property was ordered to be sold or 
the mortgagor was for ever barred from 
his right to redeem. In Bamchandra v. 
Balbhim (8), which was also a case under 
the Dekkhan Agriculturists’ Relief Act 
it was held that where the first redemp¬ 
tion decree is passed in a mortgage suit 
under the provisions of the Dekkhan 
Agriculturits’ Relief Act, the question 
whether the decree is a decree nisi or a 
decree which puts an end to the mort¬ 
gage v>7ill always be a question for deci¬ 
sion in each case when it comes before 
the Court. We think therefore that 
even though the previous decree was 
passed under the Dekkhan Agriculturists’ 
Relief Act, it did not put an end to the 
relationship of mortgagor and mortgagee, 
and the present suit brought within the 
period of limitation is maintainable. 

With regard to the last point that the 
lower Court ought not to have given 
immediate possession before the pay¬ 
ment of the mortgage debt, the question 
is covered by the decision in Kisandas 
Bhakchand v. Muktabai kom Bamji (9) 
and the provisions of S. 15-A, Dekkhan 
Agriculturists’ Relief Act. We think 
therefore that the dec ision of the lower 

(6) [1916] 40 Bom. 492=37 I. G. 255. ~~ 

(7) [1919] 43 Bom. 703=52 I, C. 466. 

(8) A. 1. R. 1923 Bom. 287=72 I. C. 315 

(9) [188S] P. J. 287. 
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Court is right and this appeal must be 
dismissed with costs. 

Broomfield. J.—I agree and have 
nothing to add. 

s.N./K.K. Appeal di$771 i$$ed. 
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Bakeh, J. 

Maitilal Lalluhhai Patel —Appellants. 

V. 

Kikahhai Lallitbhai—JAespondQnL 

Second Anpoai No. LO of 1929, Decided 
on 17th February 1931, from decision of 
First Class, Sub-Judge, in Appeal Suit 
No. GH of 1927. 

Civil P. C. (1908), S. 50 — Decree for in¬ 
junction against father — Son not joined as 
party— Death of father during eiceculion pro¬ 
ceedings — Decree can be enforced against 
son under S. 50 by proceeding under Civil P. 
C. (1908), O. 21, R. 32. 

Wliero a decree (or an injunction has hcon ob¬ 
tained a'jainst the father, the son not being 
joined as a party, and the father dies during (ho 
pendenev of the execution proceedings, the de¬ 
cree can be enforced under S. 50 against the son 
as his legal ropresonlaUvo by proceeding under 
(). -21, U. 32 : A. I. Jl- 1927 Ihm. 93 ; .1. I. It. 
1931 lioju. 481 and .1.7./.'. 1031 Ilovi. 230, Foil. ; 
42 iUnti. 504, Hist. [P 4H3 C 2] 

77. L. Shah —for Appellants. 

Parot and fJ. D. 'Phakor^ior Respon¬ 
dent. 

Judgment.—The point raised in this 
case is one of law, and one of some difli- 
oulty if it were not that it had been very 
recently dealt with hy a Bench of which 
1 was a member. The facts are that the 
parties are neiglihours. Tn 1916 the pre- 
sent appellants brought a suit against 
one Ijallubhai and his son Kikahhai with 
respect to certain easements. The suit 
was dismi ssed. In 1922 Lalluhhai filed the 
present suit against the defendants claim¬ 
ing certain rights in respect of the same 
liouse. His son Kikahhai was not a 
party to the suit. The suit was compro¬ 
mised, and under the oompromise decree 
oach party was hound to perform certain 
acts and to make certain alterations in 
pursuance of tlio compromise. Lallubhai 
died, and the present appellants sought 
to execute the decree against his son 
Kikahhai. Tlie remedy sought is not a 
personal one, hut refers only to certain 
alterations to be made in the hpuse. 
Kikahhai objected that ho \Yas not the 
legal roprosentativo of his fatlior so far 
as the property in dispute was concerned: 
that property was their ancestral pro- 
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perty, and that he nob having been 
brought on the record, the decree is nob 
capable of execution against him. 

The first Court, the Joint Subordinate 
Judge of Nadiad, held that the suit not 
being tiled by Lallubhai in his represen¬ 
tative capacity could nob bind his heirs, 
and holding that the case was exactly on 
all fours with that of Chunilal v. Bai 
Mani (l), held that the opponent Kika- 
bliai did nob represent his father, and 
that the aj)plication should be dismissed. 
On appeal this was upheld by the lower 
ai)pellato Court, which held that the suit 
was not brought in a representative capa¬ 
city, and the father had no right to 
create rights in appellants by a consent 
decree, and that an injunobion suit is on 
a different footing from a money or mort¬ 
gage suit. There can he no presumption 
in such a suit against the son, and before 
he can be called upon to do or omit to do 
certain acts which the father undertook 
to do or omit, the Court must be fully 
satisfied that though he is nob bound eo 
nomine, he is by implication on the the¬ 
ory of general representation of the 
family by the father as manager ; that 
the property was the ancestral property 
of Kikahhai and not his self-acquisition ; 
the appellants knew of it, and therefore 
made him a party to the 1916 suit, and 
should also have applied for his joinder 
if they wanted to bind him by the con¬ 
sent decree, also that the decree cannot 
be executed against him as he is in no 
sense a legal representative of his de¬ 
ceased father. He therefore confirmed 
the order of dismissal of the trial Court. 

It is argued that the respondent Kika- 
bhai is not, under S. 2, Cl. (ll). Civil P. 
C., tiie legal representative of his de¬ 
ceased father. It is argued that a co¬ 
parcener leaves no estate in the copar- 
cenary property at his death so that the 
surviving coparcener is not his legal re¬ 
presentative with reference to that pro¬ 
perty. In Chit7}ilal v. Bai A/un/ (0 the 
plaintiff obtained a decree for injunction 
against two defendants who were mem¬ 
bers of a joint Hindu family with three 
other coparceners. .After the death of 
both the defendants the plaintiff sought 
to execute the decree against the three 
surviving coparceners. It was held that 
the surviving coparceners were not 
bcund by the deoreo. for on no construc¬ 
tion of the term "legal vepresonLrHy^ 

• (1) [PUS] 42 Uom. 504=40 l.C. 745. 


Mantlal V. Kika'BHAI (Baker, J.) 







1931 


Manilal V. Kikabhai (Baker, J.) 


could members of a joint Hindu family 
be brought within its definition as con¬ 
tained in S. 2 (ll), Civil P. C. 

It must be observed that in that case 
these coparceners who were not brought 
on the record were the sons of one defen¬ 
dant. It was laid down in that case that 
S. 53 was specially intended to enforce 
one recognized rule that members of a 
joint Hindu family may not escape the 
payment out of joint family property of 
any debt incurred and decreed against 
their father before his death provided 
that such debt was not tainted by im¬ 
morality. The learned advocate for the 
appellants in this case has relied on S. 
50, Civil P. C., and it is contended on be¬ 
half of the respondent that that section 
and S. 53 will refer only to decrees for 
the payment of money out of the pro¬ 
perty of the deceased. This however is 
not so. It has been held by this Court 
in Saharlal v. Bai Parvatibai (2) that an 
injuncbion obtained against the defen¬ 
dant restraining him from obstructing 
the plainbitf’s ancient lights may on the 
death of the defendant be enforced 
against his son as his legal representa¬ 
tive by procedure under O. 21, E. 32. A 
very similar case came before this Court 
recently, Am^'itlal v. Kantilal (3), in 
which the facts are very much the same 
as in the present case. The plaintiff and 
the defendant in that case both owned 
shares in a house, and the plaintiff ob¬ 
tained a decree against the defendant 
entitling him to rebuild the house which 
had been burnt down, without obstruc¬ 
tion from the defendant. The plaintiff 
was obstructed when he was building, 
and pending the proceedings the defen¬ 
dant died. An application was made to 
bring his sons on the record under S. 50, 
Civil P. C. 

It was held that though the decree for 
injunction did not run with the land and 
in the absence of any statutory provision 
the decree could not be executed against 
the surviving members of the joint family 
or against the purchaser from the judg¬ 
ment-debtor, still after the death of the 
defendant the sons could be brought on 
the record under S. 50, Civil P. C., and 
the decree could be executed against his 
sons including those who caused the ob¬ 
struction during the pendency of the 
execution proceedings against him, and 

~'(^) "[1901] 26 BomTasa^ ~u. 

(3) A.I.R. 1931 Bom. ^80. 
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for that portion of the judgment, Sakar- 
lal v. Bai Parvatibai (_) and Erishnahai 
V. Savlaram (4) were followed. In the 
course of the arguments in that case a 
reference was made to Chunilal v. Bai 
Mani (l), but the decision of the case 
was as already mentioned. In a recent 
case, Ganesb v. Narayan (5) the case of 
Chunilal v. Bai Maui (1) was distin¬ 
guished by Madgavkar, J., on the ground 
that if the plaintiff had impleaded some 
members of the joint family and not 
others, then there would have been rea¬ 
son to hold that 'the deceased had been 
impleaded in his individual capacity and 
not as the manager of a joint Hindu 
family as apparently in the case of 
Chunilal v. Bai Mani (l). 

A consideration of these cases will 
show that where a decree for an injunc¬ 
tion has been obtained against the father, 
the son not being joined as a party, and 
the father dies during the pendency of! 
the execution proceedings, the decree-can 
bo enforced under S. 50 against the son 
as his legal representative by proceeding 
under O. 21, E. 32. And the authority 
for holding that is Saharlal v. Bai Par¬ 
vatibai (2), Ganesh v. Narayan (5) and 
Amritlal v. Kantilal (3). The application 
in execution appears to be in accordance 
with O. 21, E. 32. That however is an¬ 
other matter. The view of the lower 
Court that it is not possible to enforce 
the decree against the opponent who 
claims the property in his own right as 
a member of the joint Hindu family and 
not as representing his father is not in 
accordance with the principles laid down 
in the cases above referred to. 

The result is that the appeal must be 
allowed, the order of the lower Court set 
aside, and the application for execution 
directed to be proceeded with in accord¬ 
ance with law. The respondent to pay 
the costs of the appeal and of the Courts 
below. 

r.m./r.k. Appeal alloiued. 


(4) A.I.R. 1927 Bom. 93=100 I.C. 582=51 

Bom. 37. 

(5) A.I.R. 1931 Bom, 484. 


484 Bombay Ga-nesh v. Narayan (Pafckar, J.) 1931 


A, I. R. 1931 Bombay 484 

Patkar and Broomfield, JJ. 

Ganesh SakJiaravi Sara/ —Appellant. 

V. 

Narayan Sliriram MuJaye —Respon¬ 
dent. . 

Betters Patent Appeal No. 60 of 1920, 
Decided on 14th April 1931. from de¬ 
cision of Madgavkar, J., in Second Ap¬ 
peal No. 825 of 1927. 

Civil P. c. (1908), Ss. 2 (11) and 50- 

Decree for permanent injunction obtained 
against father in joint Hindu family can be 
executed against son — Injunction. 

Per Pathir, J ,—.\u i ujunction is a personal 
remedy and does not run with the land. A de¬ 
cree for an injunction therefore can be-executed 
only against the persons ag.ainst wlioin the 
injunction is issued and cannot be executed 
ag.ainst any other person in the absence of a 
statutory provision. If an injunction decree is 
capa})l(' of being enforced against a person 
oilier than the judgment-debtor by virtue of 
a statutory provision, c. g., S. 50, Civil P. C., 
it can be executed equally against the son who 
inherits the estate of his father as well as 
against one who was joint with the father and 
is brought on the record as his legal repre¬ 
sentative: *20 l'o)u. 283; .1. I. R. 1927 Bom. 
93; A. I ll. 1931 Boy,i. 280 and A. I. R. 1031 
Rom. ‘18*2, FoU.\ 12 Bom. 501, Dist. (Crt^e law 
i!i<:ctis.seil). [P 485 C 1, P 488 C 2] 

A decree-holder sought to execute a decree for 
permanent injunction obtained against the 
iatlier in joint Hindu family against his sons: 

Held (per Rafkar, J.): —Tint the decree be¬ 
ing passed against tlio f itlier as a manager and 
representative of the joint family could ho exe¬ 
cuted against his son who represented the joint 
family. [P 488 0 2] 

Held '(per Broomfield, J .)—That the son 
taking the joint family estate by survivorship 
was to bo regarded -as a “person ’ who in law 
represented the estate of a deceased person 
within the moaning of the first part of the 
definition in S. 2 (U). [P 489 C 2] 

P. V. Kane —for Appellanb. 

.1. G. Saihaye —for Respondent. 

Patliar. J —This is an appeal in exe¬ 
cution of a decree for injunction ob¬ 
tained against the deceased father of 
appellant 1 restraining liim from tether¬ 
ing his cattle in the western half of a 
cattle shod. 

The plaintiiT-respondent obtained a 
consent decree in Suit No. 455 of 1895 
against Sakharam, tho deceased father 
of appellant 1 and grand fat lior of ap¬ 
pellants 2 to B restraining him from 
tethering his cattle and storing fodder 
in tho halokliani, i. o., cattle shod 
marked rod in tlio plan, Ex. 43. After 
tlie death of S.ikharam the respondent 
gave a darkhast alleging that tho ap¬ 
pellants tothovod cattle and stored 


fodder in the cattle-shed, and sought 
execution of the decree obtained against 
Sakharam. » 

The learned Subordinate Judge al¬ 
lowed execution against the appellants 
as the legal representatives of the judg¬ 
ment-debtor Sakharam according to the 
decision in Sakarlal v. Bai Parvaiihai 
(l). On appeal, the learned District 
Judge, after sending down an issue to 
the lower Court held that Sakharam was 
nob sued in his representative capacity 
as manager of a joint family, and, fol¬ 
lowing the decision in Chunilal Harilal 
V. Bai Mani (2), dismissed the darkhast 
on the ground that the injunction passed 
against Sakharam was not binding 
against the appellants. 

On second appeal, Madgavkar, J., held 
that in the previous suit Sakharam 
claimed that the property was joint, and 
that the subsequent litigation between 
the parties confirmed the claim of Sakha¬ 
ram that tho property was joint as bet¬ 
ween Sakharam, the father of appellanb 
1, and tho plaintiff-respondent, and 
therefore, the injunction remained exe¬ 
cutable even though the property was 
subsequently decided to be joint property 
and that S. 50, Civil P. C., applied, and 
that though tho injunction did nob run 
with the land, tho decree for injunction 
could bo executed against the son of 
Sakharam as the heir and legal repre¬ 
sentative according to the decision in 
Sakarlal v. Bai Parvatibai (l) and dis¬ 
tinguished tho case of Ckuni/a/ Harilal 
v. Bai Mayii (2) on the gronnd that 
Sakharam was sued as the manager of 
tho joint family and not in his indivi¬ 
dual capacity. 

The appellants have filed this Betters 
Patent appeal and it is contended on 
their behalf that appellant 1 Ganesh is 
not the legal representative of Sakharam 
according to the definition of "legal re¬ 
presentative” in S. 2 (ll), Civil P. G 
and that Ganesh, appellanb 1, who was 
joint with his father and acquired tho 
property by survivorship, cannot be 
said to bo a person on whom the estate 
devolved on the death of Sakharam. and 
reliance has been placed on the decision 
in the case of Chunilal Harilal v. Bai 
Mani (2) whore a decree for injunction 
obtained against two brothers was 
sought to ho executed against th e sons 

''TT)""tT90iy26 Dorn. 283=4 Bom. L. R. U. 

(2) [1918] 42 Dorn. 504=461. C. 745. 
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of one of the brothers who were mem¬ 
bers of a'-joint family and were nob made 
parties to the suit, and it was held that 
the sons sought to be made liable in 
execution were not the legal representa¬ 
tives of their father under S. 50, Civil 
P. 0. 

An injunction is a personal remedy 
land does nob run with the land and a 
decree for an injunction can be executed 
against the persons against whom the 
injunction is issued and cannot be exe¬ 
cuted against any other person in the 
absence of a statutory provision. In 
V4tlial v. Sakharam (3) it was held that 
where a decree contains an injunction 
directing certain persons to do and not 
to do certain things, the injunction be¬ 
ing an order directed to particular per¬ 
sons will nob run v/ith the land and such 
decree cannot be executed against the 
transferee of the judgment-debtor w^ho 
purchased the property at an auction- 
sale. This view was followed in Dahya- 
bhai v. Bapalal (4) and in Jamsetji 
Manckji v. Hari Dayal (5), where it 
was held that the remedy of a purchaser 
from the holder of a decree for an in¬ 
junction against the judgment-debtor is 
not by way of execution of the decree 
but by way of a separate suit. In Sakar- 
lal V. Bai Parvatibai (l) it was held that 
a decree for injunction can be executed 
against the son and heir of a judgment- 
debtor under the provisions of S. 
234 of the old Civil Procedure Code, 
corresponding to S. 50 of the pre- 
sent Code. The contention that the 
son was not the legal representative of 
the judgment-debtor was not enter¬ 
tained on the ground stated in the 
judgment of the lower Court in that 
case that the son was admittedly the 
heir of the judgment-debtor and suc¬ 
ceeded to the ownership and possession 
of the roof and house in respect of 
which the order was made. The dis¬ 
tinction made on behalf of the appel¬ 
lants that the son in that case was not 
joint with his father but was brought on 
the record as the heir of his father and 
must therefore have succeeded him as 
his heir does not appear to be un¬ 
founded. In Chunilal Harilal v. Bai 
Mani (2) it was held that the sons of 
one of the judgment-debtors against 

(3) [1899] 1 Bom. L. R. 854. 

(4) [1901] 26 Bom. 140=3 Bom. L. R, 564. 

(5) [1907] 32 Bom. 181=10 Bom. L. R. IS. 
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v; horn a decree for injunction had been 
passed could not be said to be legal re¬ 
presentatives within the meaning of 
S. 50, Civil P. C. for on no construction 
of the words “legal representative” 
could members of‘ a joint family be 
brought within the definition of “legal 
representative’ in S. 2 (11), and that 
S. 53. Civil P. C., was nob descriptive 
but was limitative and was enacted to 
enforce the recognized rule of Hindu 
law, namely, that members of a joint 
Hindu family may not escape the pay¬ 
ment out of the joint family property of 
any debt incurred and decreed against 
their father before his death provided 
that such debt is not tainted by im¬ 
morality. It would therefore follow 
from ChunilaVs case that if the sons 
are joint with their father who is one of 
the judgment-debtors, a decree for in¬ 
junction cannot be executed against the 
sons. 

In Kristinabai v. Savlaravi (6) it was 
held that a decree passed against a judg¬ 
ment-debtor could on his death be en¬ 
forced not only against his legal repre¬ 
sentatives but also against the transferee 
from those representatives who took 
under an alienation pending the execu¬ 
tion proceedings by virtue of S. 52, T. P. 
Act. The principle therefore that an 
injunction does nob run with the land 
has been deviated from in the case of 
legal representatives on the death of the 
judgment-debtor under the statutory pro¬ 
vision embodied in S. 50, Civil P. G,, and 
in the case of transferees by virtue of 
the provisions of S. 52, T. P. Act. The 
legal representatives sought to be made 
liable in execution of a decree for injunc¬ 
tion in Krishnabat s case (6) were the 
widows of the judgment-debtor. This 
decision was followed in Amritlal v. 
Kantilal (7), where a decree for injunc¬ 
tion was allowed to be executed against 
the sons of a judgment-debtor under 
S. 50, Civil P. C. It appears from the 
facts in that case that there was a parti¬ 
tion between the father and the sons, 
and that the decree was allo.ved to be 
executed against the sons on the death 
of their father. The distinction made 
on behalf of the appellants, that in that 
case the sons were not coparceners or 
members of the joint family and were 

(6) A. I. R. 1927 Bom. 93 = 100 I. C. 582=51 
Bom. 37. 

(7) A, I. R. 1931 Bom. 280, 
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helfl liable in execution of a decree for 
injunction on the ground that they in¬ 
herited the property of their father 
ap])ears to be not devoid of force. 

It would therefore appear from the 
decided cases that a ’distinction can be 
drawn vvlie^e a decree for injunction is 
sought to be executed against a son as 
the legal representative of his father on 
the ground that he inherits the property 
of his fatlier, and where he is sought to 
be made liable on the death of his father, 
one of the judgment-debtors.^ on the 
ground that he was a coparcener with 
liis father. It appears to have been held 
that in the former case the son would he 
liable in execution under S. 50. Civil 
P. C., and that he would not be liable in 
execution in the latter case. It would 
1)0 more logical to liold that a decree for 
injunction obtained against the father 
cannot be executed against the sons on 
the ground that an injunction is poi’fonal 
and does not run with the land. But it 
is diflicult to draw^ the distinction that 
a son who inherits the estate of his 
father can be proceeded against in execu¬ 
tion on the ground tiiat bo is *a legal 
ra])r03entativ0 of his father, hut a son 
who is joint with his father cannot he 
so hold liable in execution of a decree for 
injunction against the father. If the 
I'rinciple that a decree for injunction 
does not run with the land and cannot 
ho executed against any iierson other 
than the judgment-debtor is deviated 
from by virtue of a statutory provision, 
and a decree for injunction can be execu¬ 
ted against a son w)io succeeds as heir 
under S. 50, Civil P, C.. it is difUoult to 
hold that a son who is joint with his 
father cannot he hold so liable on the 
ground that ho is not the legal represen¬ 
tative of his father. It is diflicult to 
accept the view taken in Clumilal Jlari- 
laly,]jai Mani (2j, that under S. 50, 
Civil p. a. a son who is joint is not a 
legal representative of his father. 

In one sense a coiiarcenor loaves no 
estate in the coparcenary ]U*oporty on 
his death, and so a surviving coparcener, 
even though a son, is not strictly his 
legal representative, and it cannot be 
paid that the estate of the jiidguiont- 
dobtor has devolved on the deatli of the 
judgment-debtor on Ins joint son wlio is 
sought to bo proceeded against in oxoou- 
li Mio iatdior roju'esontod the 
estate of the joint family during his 


lifetime, it is difficult to hold that the 
son though joint with him cannot repre¬ 
sent the estate of the joint family which 
was represented by his deceased father, 
and is not a person who in law repre¬ 
sents the estate of a deceased person. 
Under S. 53 property in the hands of the 
sons, which is liable under Hindu law 
for the payment of the debt of a deceased 
ancestor in respect of which a decree has 
been passed, shall -be deemed to be pro¬ 
perty of the deceased which has come to 
the hands of the son as his legal repre¬ 
sentative. It is dillicult to hold that 
S. 53 is limitative and not descriptive, 
aud is intended merely to enforce a 
recognized rule of Hindu law that a son 
is liable to pay the debt of his father 
which is not tainted by illegality or im¬ 
morality. S. 50 is not limited to the 
execution of a decree for a debt but ap¬ 
plies to all decrees. S. 53 appears to 
have been enacted to explain the mean¬ 
ing of the expression “property of the 
deceased” whicn occurs in Ss. 50 and 52. 

If S. 53 is considered to ho not dosciip- 
tive but limitative and confined to a 
decree for debt, and if a joint son is not 
considered to he the legal representative 
of his father under S. 50, Civil P. C., a 
decree for possession or a decree other 
than for a debt obtained against a father 
in a joint Hindu family would not be 
enforceable in execution against the sou 
who is joint with his father and is 
brought on the record ns his legal repre¬ 
sentative. Purthor, a son who is joint 
with his father is always brought on the 
record on the death of a deceased plain¬ 
tiff or defendant, or a deceased appellant 
or respondent as his legal representative, 
and no distinction has ever bean made 
between a son who is joint with his 
father and a son who inherits the pro¬ 
perty of his father. If a sou who is joint 
with the father is held net to be a legal 
representative of the father, a decree 
otlier than a decree for debt, e, g., a 
decree for possession or a mortgage 
decree, obtained against tlie father, 
would be infrnctuous, and a fresh suit 
would have to be brought after the death 
of the father 'against the son who was 
joint with tlm father, and it is doubtful 
if a fro'^h suit could bo maintainable in 
virtue of tlie provisions of S. 47, Civil 
P. C. 

In mortgage decrees and decrees for 
possession^ of property the sons have 
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been treated as legal representatives 
though they do not take under their 
father but independently as survivors. 
S. 52, Civil P. C., is limited to decrees 
for payment of money but S. 53 refers 
to Ss. 50 and 52. S. 50 is not limited 
to decrees for money. If B. 53 is con¬ 
sidered as descriptive, the property in 
the hands of the son liable to pay the 
debts of the father shall be deemed to 
be property which has come into the 
hands of the son as bis legal representa¬ 
tive. The balekhani or cattle-shed in 
the present case was property which 
would have been liable for payment of 
the debts of the father in case a decree 
had been passed for the debts and must 
be deemed under S. 53 to be property 
which has come into the hands of the 
son as the legal representative of the 
father. The father, if he is the sole 
judgment-debtor, represents the joint 
family estate, and the son also represents 
the estate and can be considered as the 
legal representative of the father under 
S. 50, Civil P. Cm read with S. 53 of the 
Code. I am inclined to agree with the 
view taken in the Full Bench decision in 
Amar Chandra Kimdti v. Sebak Chand 
Ohawdhury (8). I may refer to the re¬ 
mar ks of Mitra, J., (p. 653) : 

“Indeed, too narrow a construction of the 
expression “legal representative” may lead to 
undesirable consequences. It appears not only 
in the part of the Code dealing with execution 
of decrees, but it is also used in the part of the 
Code dealing with representation of parties 
before deoree on death, marriage, &c. The 
wider construction based on the principle of 
representation other than in the capacity of 
heir, executor or administrator has always been 
adopted. Such a construction is almost inevi¬ 
table in suits for land or suits on mortgages. 
If the substitution of a reversioner as “legal 
representative” were not allowed, the plaintiff 
would be bound to bring a fresh suit on the 
death of the original defendant. 

“Both therefore on the.principle that the son 
is an heir as regards self-acquired property and 
that he is the person to whom the universitas 
juris of the deceased passes according to Hindu 
law, he being the representative of the family 
and the custodian of the family property in 
succession to the deceased according to the 
Mitakshara system which retains the relics of 
the patriarchal system, I am of opinion that 
the son may, on the death of the father, be 
placed on the record of a suit as his legal re¬ 
presentative after decree, irrespective of the 
nature of the property sought to be attached 
by the decree-holder.” 

There was no definition of legal re¬ 
presentative in the old Civil Procedure 
Code and the meaning of_ legal ^pre. 

(8) [i907] '6^ Cal. 642=5 C. L. J, 491 (F.B.). 


sentative in S. 234 of the old Civil Pro¬ 
cedure Code was fully discussed in the 
case of Dinamoni Chaudhurani v. ^laho- 
dut Khan (9), and the present definition 
in S. 2 Ul) appears to be in conformity 
with the meaning of the term explained 
in that case. Brett, J., observed at 


p. 852: ,, 

“The term “legal representative has been 
used in S. 234 to meet the circumstances of .a 
certain event, viz., the passing of the property 
the subject of the litigation on the death of the 
deceased judgment-dobtor to her successor and 


to the property in suit.” 

Woodroffe, J., after laying down that 
the expression legal representative 
was commonly confined to heir as well 
as executor and administrator, observed 


as follows at p. 856: 

“The section has'bowever been applied to 
cases where the succession is otherwise than 
by heirship to the last holder of an estate as 
also to cases where the estate accrues tO the 
present holder by survivorship. In these cases 
where a decree is passed against a judgment 
debtor not in his or her personal capacitv hut 
in a representative capacity the decree may bo 
executed against the person who, though not 
an heir of the judgment-debtor the last bolder 
of the estate, is entitled thereto after her death 
whether as reversioner or surviving co 


parcener.” 

After referring to the further extension 
of the term legal representative to 
a person who without title as adminis¬ 
trator, executor, heir, reversioner or sur¬ 
viving coparcener is the de facto pos¬ 
sessor of the estate of the deceased 
Hindu, it was observed at p. 858 as 


follows: 

“ From this review of the authorities it will 
appear that judicial decisions have extended 
the sense of the term “legal representative 
beyond that of its ordinary 'meaning of ad¬ 
ministrator, executor, and heir ” and though 
such extension has been attended with doubt 
and has in some cases been the subject of con¬ 
flicting decision it appears to me to be too late 
now to endeavour, however convenient it might 
be, to secure for the term that which is perhaps 
its strict and legitimate sense. I agree 
fore in holding that the term is not limited to 
administrators, executors and-'heirs and am 
of opinion that it must now be held to include 
any person who in law represents the estate 
of a deceased judgment-debtor.” 

It was held in Siiso SJiankar liajTi v. 
Jaddo Kunwar (lO) p. 386 (of 36 All).: 

“ There are occasions, including foreclosure 
actions, when the managers of a joint Hindu 
family so effectively represent all other mem¬ 
bers of the family that the family as a whole 
is bound. It is quite clear from the facts of 


(9) [1904] 8 C. W. N. 843. 

(10) A. I. R. 1914 P. G. 136=24 I. 0. 504=41 
1. A. 216=36 All. 383 (P. 0.}. 
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this case and the findings of the Courts upon 
them that tliis is a case whore this principle 
ought to be applied.” 

The saiDG view is accepted in the case 
of Mey}jaj}pan Served v. ideyyappan 
Amhalain (ll), where the view taken in 
ChiDulal H case (2) as to the scope of 
&s. 50 and 53, Civil P. C. apart from 
an injunction decree has not been ap¬ 
proved of. 

In LnKjaiKjoivda v. Basanejaicda (12) it 
was observed by Lord Phillimore as 
follows p. 125 (of 54 I. J.); 

■'In the case of a Hindu family where all 
havi' rights, it is impossible to allow each 
member of the family to litigate the same point 
over and over again, and each infant to wait 
till he becomes of age, and then bring an 
action, or bring an action by his guardian be- 
foiv; ind in each of those cases therefore the 
Coni-t. looks to tlie Expl. 0, S. 11, Civil P. C. 
lOOS, to see whether or not the leading mem¬ 
ber of the family has been acting either on 
behalf of minors in their interest, or if they 
are majors, with the assent of the majors.” 


Madgavkar, J. seems to have held 
that a decree for injunction against 
Sakharam obtained against him as ma¬ 
nager of tlie joint family could be ex¬ 
ecuted against appellant 1 and his sons 
on the 'ground that Sakharam was 
sued as manager of the joint family and 
was not impleaded in his individual capa¬ 
city. It may bo contended that a de¬ 
cree for injunction 'cannot bo executed 
against the son or other members of the 
joint family oven though it was obtained 
against the father in his representative 
capacity during the lifetime of the judg¬ 
ment-debtor. and that a decree for in¬ 
junction being a personal remedy cannot 
be executed against the son after the 
death of the judgment-debtor on the 
ground that an injunction does not run 
witli the land, and an injunction decree 
being a personal decree cannot bo exe¬ 
cuted against anybody else other than 
the judgment-debtor. If these conten¬ 
tions are accepted, it would follow that 
a decree for injunction cannot bo exe¬ 
cuted oven against a son who has in¬ 
herited the property of his father and 
can indisputably be considered to be his 
legal representative under S. 50, Civil 
P. C. But the decision of Sir Lawrence 
Jenkins in Sakarlal v. Bai Parvotibai 
(1) has been followed in the oases of 


(11) A. I. K. 1921 Had. 571=83 1. 0. 986 

(12) A. 1. H. 1927 P. C. 56=101 I. 0. 44 
1. A. 122=51 Pom. 450 (P. C.). 


=54 


Krishno.bai v. Savlaram (6), Amritlal v. 
Eantilal (7) ^nd Maiiilal v. Kikabhai(ld). 

I think therefore that either a strict 
view should be taken that an injunction 
decree cannot be executed against any 
person.other than the judgment-debtor 
whether sued in a representative capa¬ 
city or not, and cannot be executed 
against the son whether he inherits the 
property of his father or whether he is 
joint with his father. It is difficult to 
draw a distinction as suggested on be¬ 
half of the appellants, between a son 
w’ho inherits the estate of his father and 
a son who is joint with his father and is 
brought on the record as his legal re¬ 
presentative. If an injunction decree is' 
capable of being enforced against a per-j 
son other than the judgment-debtor byi 
virtue of a statutory provision, e. g., 

S. 50, Civil P. C., it can be executed 
equally against the son who inherits the 
estate of his father as well as against one 
who was joint with the father and isi 
brought on the record as his legal re¬ 
presentative. 

It is not necessary in this case to 
dissent from the view taken in the case 
of Chunilal llarilal v. Bai 'Maui (2) 
which can be distinguished on the ground 
that the decree for injunction was passed 
against Jethalal and Harilal as members 
of a joint family and was sought to be 
executed against the sons of Harilal as 
coparceners in the joint family. The 
decree for injunction was not passed 
against Harilal, the father, as manager or 
representative of the joint family. In, 
the present case the decree for injunction 
was passed against Sakharam as the 
manager and representative of the joint, 
family and can be executed against the] 
son Ganash who now represents the joint' 
family. Sakharam was sued as manageij 
of the joint family and was not implea-: 
ded in his individual capacity as in 
Chun Hal's case (2). 

On these grounds I think that the 
decree for injunction can bo executed 
against the appellants. 

Other points were argued before us but 
they were not speoitioally taken before 
Madgavkar, J., and it is unnecessary 
therefore to deal with them. 

I think therefore that the appeal fails 
and must be dismissed with costs. 

Broomfield, J. —The short question 
ill tjiisJLot^s Patent app eal is whether , 

(13j A. 1, K. lyoi'Eoin7482.' ' 
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in the case of a Hindu joint family, an 
injunction decree obtained against the 
father can be executed against his son 
and grandsons who have taken the estate 
by survivorship. The trial Court in its 
final order after remand and the Court of 
first appeal have found in the negative 
relying on Chunilal Harilal v. Bai Maui 
(2). Madgavkar, J., in second appeal 
has taken the other view and ordered 
execution to proceed. 

In Clmnilal Harilal v. Bai Maui (2) it 
was held, firstly, that the definition of 
“legal representative” in S. 2, Civil P. C., 
(newly added in the Code of 1908) does 
not include a coparcener in a Hindu joint 
family who takes an estate not by succes¬ 
sion or devolution but by survivorship 
(in which case S, 50 will not apply) ; 
and, secondly, that S. 53 has no applica¬ 
tion except in the case of money decrees. 
This decision has been approved in 
Divarlca Das v. Krislia^i Kishore (ll) and 
Jagannath Single v. Moti Lai (16). A 
different view of the construction of S. 53 
has been taken by the Madras High 
Court in Meyija 2 '>pan Servai v. Meyyap- 
pan Ambalam (11), but the Court did not 
hold that an injunction decree could be 
executed under that section against a 
coparcener not a party to the suit. 

Madgavkar, J., has not expressed dis¬ 
agreement with Chunilal Harilal v. Bai 
Mani (2). He distinguished it on the 
ground that there .the suit was against 
two coparceners and the decree was 
sought to be executed against the sons of 
one of them. The two coparceners who 
were sued did not represent the family, 
whereas in the present case the decree 
was obtained against the father who in 
the opinion of the learned Judge must be 
taken to have been sued as manager re¬ 
presenting the joint family, consisting 
of himself and his son. On that ground 
he held that the decree could be executed 
against the son and his sons. He also 
relied on Sakarlal v. Bai Parvatibai (l), 
where it was held that a decree for in¬ 
junction could be executed against the son 
of the defendant, on the ground that the 
son was the legal representative of his 
father within the meaning of S. 234 of 
the Code of 1882 corresponding to the 
present S. 50. 

(14) A. I, R. 1921 Lah. 31=61 I. 0. 628=2 

Jjah. 114. 

(15) A. I. R. 1923 All. 539=73 I. 0. 958=45 

All. 455. 
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I must confess that I have felt a good 
deal of difficulty about this case. The 
grounds for holding that the father 
Sakharam was sued as representaUve of 
the family appear to me to be rather 
slender, Gauesh the son, was a major, 
twenty years old, at the time of the suit 
in 1895. The District Judge found that 
Sakharam was not sued in his represen¬ 
tative capacity as manager but as an 
' individual. Moreover, Madgavkar, J., 
has not cited any case, and in the course 
of the argument we have nob been re¬ 
ferred to any case, in which a decree for 
injunction obtained against a father or 
manager has been held to be executable 
against other coparceners on the ground 
that they were represented in the suit. 
An injunction being a personal relief, 
non constat that the same principles 
apply as in suits for money, or on mort¬ 
gages or in relation to land. Then, as 
regards Sakarlal v. Bai Parvatibai (l), 
that decision really evades the point in 
issue here. The son who was held bound 
by the decree in that case may perhaps 
have been joint with his father, but it 
had been admitted at the hearing that 
he was the heir and had succeeded to the 
ownership of the property in respect of 
which the injunction had been granted, 
and in view of that admission the High 
Court refused to entertain the suggestion 
that he was not the legal representative 
of the judgment-debtor. However Sakar- 
lal v. Bai Parvatibai (1) has been held to 
apply in cases of joint families not only 
by Madgavkar, J., in the present case but 
also by a Division Bench in Amritlal v. 
Kantilal (7) and by Baker, J., in Manilal 
v. Kikabhai (13). If I may say so with 
respect I feel very little doubt that these 
decisions are correct. I am inclined to 
think that the real basis of the decision 
should be that the son who takes the 
joint family estate by survivorship should 
be regarded as a “person who in law re¬ 
presents the estate of a deceased person”i 
within the meaning of the first part ofi 
the definition in S. 2 (11). He represents* 
the estate which was previously repre¬ 
sented by his father. In Ajjiar Chandra 
Kundu v. Sebak Chand Ghotvdhury (8) 
Mitra, J., expressed the opinion that, 
apart from heirship as regards the seif- 
acquired property of a deceased father, a 
son in a joint family governed by the 
Mitakshara system must be held to be 
his father s legal representative. The 
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reasoning upon which this view is based 
appears to me to have great w'eight, and 
with all respect to the learned Judges 
who decided Chunilal Ilnriial v. Bai 
Mani (2), I greatly doubt whether it has 
been rendered obsolete by the new defini¬ 
tion of legal representative” and the 
new S. 53 in the Code of 190^. Sooner 
or later I think CJtunilal Ilarilal v. Bai 
Mani (2) may have to be considered by a 
l ull Bench. But it seems unnecessary to 
make reference in this appeal. The 
actual subject-matter of the present dis¬ 
pute is very trival, and as f say !Madgav- 
kar, J s- decision appears to be right 
whatever doubt there may be as to the 
ratio decidendi. 

I aereo that the appeal should be dis- 
niiS'Cil with costs. 

A})peal (liamisaeAl. 


A. I. R. 1931 Bombay 4S0 

Bakkr, J. 

) ti.sr/ Dttvii] Varnleka} —Appellant. 

V. 

Moses Solomon Talkai —Despondent. 

t^^eccnd Appeal No. 405 of 192S, De¬ 
cided on Ihtli February 1931, against 
decision of Asst, dudge, Thana, in Appeal 
No, 140 of 1927. 


Eas^'ments Act (1882), Ss. 23 and 45—Decree 
obtained by .1 against I' declaring that .1’.? 
sweeper had right to go through H's land to 
clcor privy on .IB land—.I’.s- privy subse¬ 
quently demolished and new one built at 
different place—Passage used by sweeper 
for going to clear privy precisely same as 
before—Sweeper obstructed by ]i —Easement 
held not to have been extinguished under 
S. 45—Case held to be governed by S. 23. 

.1 obt-iinod a decree against /> in respect of a 
right of cascunont doe.laring that .1 had the 
ri|;ht, that liis swoopor should go through />’.s' 
laud to clean a ; rivs* situit^'d on .1’.^ land and 
ordering U not to obstruct him. /; moved the 
Mutiicinality and tho privy was demolished and 
a new one built in a different place ott .Iks' l.\nd. 
On .fVs’cw«-'cpor {.oing to clean tho now privy 
being ob.struclcd i>y I!, .1 sottphl to cxoovito his 
decree. 'I'lio passage used by tho sweeper for 
going to the new privy was precisely tho same 
as it was heforc for going into tho old ono and 
• 1 did not seek to impose greater burden on tho 
I'Orvient heritage. 


ill'll : that tho dominant tenement was nc 
the privv hut .(’.s- house and land within wliic 
tho privy was and its removal and robnildin 

on a diaorent spot had not tho effect of exliii 

'-uishin!' the easement under S. Ah. 

'I’hat the case wa'; eovornod hv S.‘ 28 , for a 
long as Hio sweeper loft y;*.s land at tho sam 

point there vas no inercaso in the burden. 


That the right of way to which *4 was enti¬ 
tled was in respect of a privy standing in his 
land and the mere fact that the privy was re¬ 
placed at a different plot did not make decree in 
favour of A incapable of execution : 13 Cal, 

130 ; 23 Bout. 595 and 127 I. C. 906, lief. 

[P 491 G 2 ; P 49-2 C 1] 

A. G. Desai —for Appellant. 

TP. B. Pradhan —for Respondent. 

Judgment.—The plaintiff in this case 
obtained a decree against the defendants, 
the decree being : 

“ ordered thet tho plaintiff has tho right that 
his sweepe” shall have liberty to go through the 
lane described in the plaint in order to clear 
tho latrine situated in the plaintiff’s premises 
described in the plaint ; and the defendants arc 
ordered not to obstruct the sweeper. The plain¬ 
tiff should get the obstruction caused by the 
defendant removed through Court.” 

This was on Ibth February 1920. On 
appeal this decree was confirmed by tho 
District -ludge, Thana. On second ap¬ 
peal to the High Court the decree was 
confirmed, the case being Yosnj David 
Varulekar w Moses Soloinon Talkar (l). 
in which reference is made to the Judge 
being satisfied that the lane was used by 
the plaintiff as of right for more than 
20 years and that a right to an easement 
had been established. The High Court 
however in its judgment advised the 
defendants to move the Municipality to 
require the plaintiff to remove the privy 
further away from tho plaintiff’s house, 
and in that case tho privy would not bo 
cleaned by the sweeper using the defen¬ 
dants’ ground. In consequence of this, 
the Municipality was moved by the de¬ 
fendants, and the privy which formed 
the snhjoot of suit and which is marked 
.1 on tho plan was taken down and a 
new one built at the point X on the 
plaintiff’s land. When the sweeper em¬ 
ployed by the plaintiff was going to 
clean this privy, he was obstructed by 
the defendants, and the plaintiff there- 
foro sought to oKooute the decree in the 
former suit, No. 402 of 1919. The defen¬ 
dants contended that as the plaintiff had 
removed his former privy and rebuilt it, 
he i-annot enforce his rights under the 
decree. Tho Subordinate Judge of Alibag 
found against him, and this .finding was 
confirmed on appeal by tho Assistant 
dudgoof Thana. The defendants make 
this second a\ri) 0 al. 

This case raises a point of law which 
does not seem to ho directly covered by 
authority, although I should think it is 
of faudy frequent occurrence^ Jphe quj^- 

(l)' 1922 r>om. 79=70 U C\ 754,* 
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tion is whether by pulling down the 
privy which formed the subject of the 
former suit and rebuilding it at another 
place, the plaintiff has thereby lost the 
right of easement which he had in 
respect of the previous privy, and 
secondly, whether by the removal of the 
privy which formed the subject-matter of 
the present suit the decree is no longer 
capable of execution. It is to be ob¬ 
served that the passage used by the 
sweeper for going to the new privy is 
precisely the same as it was before in 
going to the old one. The plaintiff does 
not seek to impose any greater burden 
on the servient heritage by requiring 
the sweeper to pass over a greater por¬ 
tion of the defendants’ land than before. 
The learned advocate for the appellants 
relies on Ss. 45 and 51 (c), Easements 
Act, S. 45 says : 

“ An easement is extinguished when either 
the domina,nt or the servient heritage is com¬ 
pletely destroyed.” 

Section 51 says (we need only refer to 
the last paragraph) ; 

“ An easement extinguished under S. 45 re¬ 
vives (c) when the destroyed heritage is a domi¬ 
nant building, and, before 20 years have expired 
such building is rebuilt upon the same site, and 
in such a manner as not to impose a greater 
burden on the servient heritage.” 

The argument of the appellants is that 
in this case the dominant heritage must 
be taken to be the privy which has been 
destroyed, and therefore the easement 
was extinguished under S. 45, and as 
admittedly the new latrine is not re- 
* built on the same site, the easement is 
not r 0 vi\^ed. Eeference has been made 
to Gale on Easements, Edn. 10, p, 338. 
That however is on the second point, 
i. 0 ., the imposing a greater burden on 
the servient heritage. On behalf of the 
respondent it is contended that the 
dominant tenement is not the privy, but 
the plaintiff’s house and reference is 
made to S. 4, Easements Act, in which 
an easement is described as a right which 
the owner or occupier of certain land 
possesses as such for the beneficial en¬ 
joyment of that land to do and continue 
to do something, or to prevent and conti¬ 
nue to do something being done in or 
upon or in respect of certain other land 
not his own, and it is contended that the 
case is governed by S. 23, which provides 
that subject to the provisions of S. 22, 
the dominant ‘owner may from time 
to time alter the mode and place of en¬ 
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joying the easement, provided that be 
does not thereby impose any additional 
burden on the servient heritage. The 
learned advocate for the respondent has 
relied on the case in Jadtdal Mulliok v. 
Gopnichandra Nuherji (2), Jesanfj v. 
Whittle {3) and Furaliottam v. Kasturbliai 
(4). Those cases, however, bear rather 
on the second point, i. e., as to the 
incre?..s 0 on the burden of the servient 
heritage. Although no case has been, 
quoted precisely on this point, I have no 
doubt that the dominant heritage in this 
case is not the privy but plaintiff’s house' 
and land within which the privy is.l 
The definition in S. 4, Easements Act is 
in consonance with that definition rather 
than with the theory that the dominant' 
heritage is the privy itself. Therefore, 
the removal of the privy and its re-build- 
ing on a different spot in the plaintiff’s 
land would not have the effect of extin¬ 
guishing the easement under S. 45 of the 
Act. The case is, in my opinion, gov-' 
erned rather by S. 23, which provides! 
that the dominant owner may from time| 
to time alter the mode and place of enjoy-; 
ing the easement provided he does notj 
thereby impose any additional burden on 
the servient heritage. Now, it is admit¬ 
ted that in order to gp to the new privy 
at X the sweeper only passes over the 
same portion of the defendants’ land as 
before, and enters the plaintiff’s land at 
the same place. The only question to be 
considered in the light of the cases which 
have been quoted above is the increase 
in the burden, if any, on the servient 
heritage. It is obvious that as long as 
the sweeper enters the plaintiff’s land or 
rather leaves the defendants’ land at the 
same point there is no increase in the 
burden, and it follows therefore that 
che provisions of S. 23 will govern the 
case. 

With regard to the question that the 
original decree referred to a privy which 
is no longer in existence, and therefore! 
the decree is now incapable of execution, 
the answer is that in view of what has 
gone before, the right^of way to whichi 
the plaintiff is entitled was in respect of; 
cleansing the privy standing in his land, 
and the mere fact that this privy hasj 
been replaced by another at a distance' 

, (2) [1686] 13 Cal. 136=13 I. A.'77^4SaL-7713 
(P. G.). 

(3‘ [1899] 23 Bom. 595=1 Bom. L. R. 37. 

(4) [1930] 127 I. 0. 906. 
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of some 20 or 30 feet will not render the 
decree inca]iable of execution, and there¬ 
fore the present prcceedinps under S. 47, 
Civil P. G., are open to the plaintiff. 

The result is that the appeal fails, and 
is dismissed with costs, 

R.M./R.K. Appeal dismissed. 
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Patkar and Broomfield, JJ. 
duima va Bacha ya — Appellant. 

V. 

Iniya Sanyava llircmath —Kespon- 
dent. 


First Appeal No. 437 of 1926, Decided 
on lOth February 1931, against decision 
of First Class Sub-Judge, Belgaum. 

ia) Civil P. C. (1903), S. 48—Decree cannot 
be executed unless it is executable decree. 

Where iho Court liolds that a property 
sul))cct to a charge of maiutouaaee and 
directs the executing Court to dctcrniiuo Iho 
amount of muntcnancc in cxeculiou, the decree 
of th- Higli Lourt doc5 not become an execu* 
table decree, until the amount of maintenance 
is determined by the executing Court. Then 
and then only it can bo executed, because a 
decree cannot bo executed unless it is execu¬ 
table and then S. is (b) would apply to subse- 
(juont orders in exocution proceedings: . 1 . I . P. 
I'-J) Pon. 50:J. lU-i. on.: .1. J. R. Pd*27 .Vu(?.S-l-2; 
dd /;n:K. A.I.P. I'JIT 1\ C. S5; -iO .1/(7./. 

(P. .1//. 211; 13 .1//. 63 and .1. I. IP 

1'j2i r. G. 31, Hof. [r4<d-,i c ii 

(b) Civil P. C. (1908), S. 48—Execution 
ordered — Interruption not attributable to 
decree-holder—After interruption removed 
decree-holder le-opplying for execution — 
Latter application is to revive former exec\i- 
tion proceedings. 

if execution of a decree is ordered, but owing 
to some interruption not attributable to the 
decree-holder himself the order for execution 
cannot be carried out, and subsequently on the 
leinov.il of the interruption the deereo-holdor 
applies to carry o.ittho previous order for ox- 
ecLiiion, such an application is not a fresh 
application for execution but merely one to 
revive or to continue the previous execution 
proceedings: CaL -no; 27 .1//. 331 (F. C.); 

30 .IW. 209; .1./. 7M927 .1//. 10 (F. 7E) and 
7 Pion. I,. J{. 819, Pel, on. [V -lOl 0 2] 

(c) Limitation Act (1908)—Articles—Ap¬ 
plicability. 

'I'he articles of the Limitation Act relate tc 


suits and not to reliefs sought to bo recovered 
in execution. [ 1 > .ips 0 1 ] 

(d) Civil P.C. (1908), S. 48—Dec rce for 
maintenonce—Decree-holder can recover all 

arrears from date of decree till application 
tor execution. 

U hen a decree awarding maiuionaneo has 
jcen passed the execution Court must execute 
the decree according to the terms of the original 
dccroG, and the decree-holder is entitled to 
recover all tlie arrears of maiutouance from 

tliedaU> of the decree till the application for 
execution is made. [p .^^5 q 


(e) Hindu Law—Maintenance—Illegiti¬ 
mate son—Maintenance should not exceed^ 
share of inheritance which such illegitimate 
sen v/ould have got, if he could inherit. 

An illegitimate son, who is horn of an adul¬ 
terous intercourse is not entitled to get as 
maintenance a larger share than the share of 
the income he would have received had be 
been entitled to inherit as an illegitimate son. 
The fact that he has a large family has no 
bearing on the amount of his maintenance. 

[P 495 C 13 

A. G. Desai—iov Appellant. 

D. B. Manerilcai —for Respondent. 

Patkar, J.— This is an appeal in ex¬ 
ecution of the decree in First Appeal 
No. 64 of 1903 and Suit No. 214 of lb99. 

Shankaraya and Kalasaya, who had 
brought a suit against the respondent 
Iraya, were declared owners of the im¬ 
movable property in the suit except the 
three lands which were in the posses¬ 
sion of Iraya. On appeal the High 
Court in First Appeal No. 64 of 1903 on 
18th January 1904, anaended the decree 
of the lower Court and directed that 
the plaintiffs do recover possession of all 
the property in dispute from defen¬ 
dant 1, i. 0 ., Iraya, subject to the main¬ 
tenance of defendant 1 , to which the 
Court declared he was entitled. The 
Court further directed the lower Court 
to fix in execution a liberal and suitable 
allowance as maintenance to defen¬ 
dant 1 having regard to the value and 
extent of the share of Baslingaya, i. e., 
the share to which Baslingaya would 
have been entitled on a partition of the 
joint estate. There were several appli¬ 
cations for execution made by Iraya for* 
determining the amount of maintenance 
and the decree was kept alive by appli¬ 
cations made within three years of each 
other. In darkhast No. 232 of 1912, 
Mr. Koppikar, First Class Subordinate 
Judge, fixed the maintenance atRs. 1.000 
per year. Iraya then sought execution 
of the order for maintenance determined 
by Mr. Koppikar, and sought execution 
thereof by sale of certain property, and 
purchased eight lands on 14th October 
1914, and took possession on 26th 
February 1915. It appears that certain 
widows of the family were not served 
with notice of the application for ex¬ 
ecution and they appealed to this Court 
in First Appeal No. 34 of 1914. This 
Court set aside the order of the lower 
Court and dismissed the application of 
defendant 1 Iraya to execute the order 
obtained in darkhast No. 232 of 1912. 
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The Court; also set aside the order made 
in the darkhast for maintenance of 
Rs. 1,000 to be paid to Iraya. This 
decree was passed on 12th November 
1914. 

The present appellant Rudrava, the 
daughter of Shankaraya, brought a suit 
on 18th September i914, No. 292 of 
1914, against Iraya for a declaration to 
the effect that she was not bound by 
the Court’s order dated 4th January 
1913, made in darkhast No. 232 of 1912 - 
and that the order was null and void. 
Rudrava’s right was declared and the 
decree was passed in favour of Rudrava. 
The effect of the decree in Rudrava’s 
suit was that the order of 4th January 
1913, made in darkhast No. 232 of 1912, 
was null and void, and a permanent 
injunction was given to Iraya not to 
execute the above decree. That decree 
is dated 12tb September 1918, but long 
before that decree the order of 4th 
January 1913, was already executed. 
Rudrava therefore brought a second Suit 
No. 178 of 1918, on 26th June 1918, 
against Iraya the respondent and others. 
_That suit was dismissed on 9th July 
1921, but it was remanded according to 
the decision of this Court in Chimatoa 
V. Gangawa (l), and Rudrava was put 
in possession of the property which was 
purchased by Iraya in execution of the 
order of 4th January 1913. The present 
darkhast, No. 294 of 1924, was filed by 
Iraya on 8th July 1924. 

The learned Subordinate Judge held 
that the present darkhast was in time 
and fixed the amount of maintenance at 
Rs. 1,000 per year, and awarded 20 
years’ arrears subject to deduction of 
the mesne profits received by Iraya for 
eight years and Rs. 1,242 recovered in 
execution, and declared it as a charge 
on the estate of Shankaraya in the hands 
of the opponents. 

It is urged on behalf of the appellant 
in this appeal, first, that the present 
application for execution is barred by 
S. 48, Civil P. 0.; secondly, that even if 
the application for execution was within 
time under S. 48, Civil P. C., Iraya 
cannot get arrears for more than three 
years or at the most more than 12 years; 
and lastly, it is urged that the amount 
of maintenance fixed at Rs. 1,000 is 
excessive. 

On the first point it is urged on behalf 

(1) A. I. R. 1929 Bom. 413=122 I. C. 423. 


of the appellant that the decree of the 
High Court made it incumbent on Iraya 
to apply for execution of the decree 
within 12 years from the date of the 
High Court’s decree in order to ascertain 
the amount of maintenance, and reli¬ 
ance has been placed on the decisions 
in the case of Dakshinamurthi Pillai v. 
Vedavmrth]/ MudoJiar (2) and Khulna 
Loan Compamf v. Jnanendra Nath Bose 

(3). 

The learned First Class Subordi¬ 
nate Judge relied on the decision of 
this Court in Narhar Baghunath v. 
Krishnaji Govind (4), where it was held 
that the execution and application con¬ 
templated by S. 48, Civil P. C., 1908, 
relate to a decree which is executable at 
that date in respect of the application 
made and execution sought, and that 
the “order for execution” contemplated 
by the provisions of the section refers 
to an order which the Court could have 
made and enforced in obedience to the 
terms of the decree. The same view 
was taken in Aiyasamier v. Venhatachela 
Mudali (5) and Narsingh Das v. Debi 
Prasad (6), which followed the previous 
Privy Council decision in Badha Prasad 
Singh v. Lai Sahah Bat (7). The deci¬ 
sion in Khulna Loan Company v. 
J nanendra Nath Bose (3) proceeds pro¬ 
bably on the ground that the mortgage 
decree passed was an executable decvee 
for payment of money, and though the 
Madras High Court in the case of 
Dahshinarmirthi Pillai v. VedamurtJiy 
Mudaliar (2) was of opinion that the 
view taken by the decisions to which 
I have referred supported as it was 
by a previous decision of the Privy 
Council in Maharaja of Darbhanga 
V. Homeshvar Suigh (8) was correct, it 
was not considered necessary to refer 
the matter to a Full Bench having regard 
to the change in the new Civil Procedure 
Code, 0. 20, R. 11, making the ascertain¬ 
ment of mesne profits a proceeding in the 
suit instead of a proceeding in execution. 
It is manifest that a decree cannot be 
executed unless it is an executable 


(2) A. I. R. 1927 Mad. 842=103 I. C 311 

(3) A. I. R. 1917 P. G. 85=45 I. C. 436 

(4) [1912] 36 Bom. 368=15 I. C. 8-72 


(5) 

( 6 ) 


1916 

:i9183 


(7] [1890; 


40 Mad. 939=37 I. C. 741 (F E ) 

40 All. 211=43 LG. 932. 

(P C ) 

( 8 ) A. I. R. 1921 P. C. 31=59 I, C. 636=43 I. 
A. 17=6 P. B. J. 132 (P.G.). 
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rlecree. In the present case the Iligh 
jCourt held that the property was subject 
to the charge of inaintenauce of Iraya 
and directed the Court to doteriuine the 
amount of maintenance in execution. It 
.would have Ijeen just and proper for the 
Court in execution to have determined 
the amount of maintenance of Iraya 
before it handed over tiie property to the 
plaintills in that case. I think that the 
decree passed by the High Court was not 
,an executable decree until the amount 
of maintenance was determined by the 
Court, and therefore S. 4B, Civil P. C., 
would have no application till the 
amount was determined. .\fter the 
amount was determined in execution the 
decree would become executable, and 
S. hS, Cl. (h), would apply to the subse- 
(]uent order made in execution proceed¬ 
ings according to the decision in the 
case of Aptc V. Tinna! Jlanmant (9). 

Assuming however tliat S. 48 applied 
to an application to the Court to ascer¬ 
tain the amount of maintenance to bo 
awarded to Iraya, it appears that in 
darkhast No. 232 of 1912, Iraya made an 
application for ascertainment of main- 
tenanco, and Mr. Koppikar, on 4th Janu¬ 
ary 19L3, determined the amount at 
Its. 1,000. Certain objections were taken 
by othor widows belonging to the family 
and the order in the darkhast for execu¬ 
tion was sat aside at their instance on 
the ground that notice was not given to 
tliem of the execution proceedings. 
Pvudrava, the daughter of Shankaraya, 
brought a suit to sot aside the order and 
for an injunction restraining Iraya from 
executing the order of 4th January 1913. 
But before she succeeded in getting a 
docroo Iraya had already executed the 
decree and purchased tlio property. Tlie 
decree obtained by Pndrava was there¬ 
fore _ infructuous. She had therefore 
to bring another suit No. 178 of 1918, 
and eventually she succeeded on Oth 
tliily 1922 in getting possession of the 
property which had gone into the pos¬ 
session of Iraya in execution of the 
order for maintonancopassed by Mr. Kop¬ 
pikar on 4th January 1913. The present 
darkhast was hied on 8th July 1924. It 
is urged on behalf of the respondent that 
undor these circumstances the present 
application may bo considered to bo a 
revival of the previous application for 

('•>) A. 1. H. 10*25 l^om. 50;{=:SS 1. C. 040=40 


execution No. 232 of 1912. The conten¬ 
tion is supported by the decision in the 
case of Issurree Dassee v. Abdool KhaJak 
(10), where a person obtained a decree 
and had the property attached and sold 
in execution, and the execution proceed¬ 
ings were struck off the file and the 
judgment-debtor obtained an order set¬ 
ting aside the sale and for a refund of 
the sale proceeds, and thereupon the 
decree-holder again applied to execute 
the decree, it was held that such an ap- 
plication was in substance one simply to 
continue the proceedings on the first 
application for execution, and therefore 
the right to execute the decree was not 
barred by the law of limitation. The 
same view was taken in Bamincedi 
Venkata Appa Bao v. Lakkoju China 
Aypanna (11). If execution is ordered, 
but owing to some interruption not 
attributable to the decree.holder himself 
the order for execution cannot be carried' 
out, and subsequently on the removal of' 
the interruption the decree-holder applies 
to carry out the previous order for exe¬ 
cution, such an application is not a fresh 
application for execution but merely one 
to revive the previous execution proceed- * 
ings: see Shaikh Kainar^ud’din Ahmad 
V. Jawahir Lai (12) and Chattar Singh 
V. Kamal Singh (13). According to the 
decision of this Court in iMahovied v. 
Bashetappa (14) the subsequent appli¬ 
cation may in the interests of justice be 
considered to be a revival or a continua¬ 
tion of the previous application for exe¬ 
cution. In the present case there are 
adequate grounds to hold that the pre¬ 
sent application made on Sth July 1924 
is an application to revive or to continue 
the previous execution proceedings in 
darkhast No. 232 of 1912. It would 
therefore follow that if the present appli¬ 
cation bo considered to be a continuation 
of the previous darkhast No. 232 of 1912, 
it would not be beyond time under 
S. 48, Civil r. C. 

The second point urged on behalf of 
the appellant is that arrears for more 
than throe or twelve years should not 
bo allowed in execution proceedings. No 
authority has been cited on behalf of the 

(10) [1S781 4 0H.'415=3 CHTj. R. 40. 

(11) :U0G] 30 Mad. 200=17 M. L. J. 194. 

(12) [1905] 27 All. 834=32 1, A. 102=3 S.ar. 

810 (P.O.). 

(13) A. 1. R. 19*27 All. 10=100 1. C. 092=49 

All. 276 UABJ. 

(14) [1905] 7 Rom. L. R. 819. 
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appellant in support oi that contention. 
ITha articles ot the Limitation Act 
relate to suits and not to reliefs sought 
to be recovered in execution. When a 
idecree has been passed the execution 
;Court must execute the decree according 
\io the terms of the original decree, and 
the decree-holder is entitled to recover 
all the arrears of maintenance from the 
date of the decree till the application for 
execution is made. 

The last point urged on behalf of the 
appellant is that the amount of Rs. 1,000 
fixed by the learned Judge is excessive. 
On the other hand it is contended on be¬ 
half of the respondent that the same 
amount was fixed by Mr. Koppikar on 
4th January 1913, and that the appellant 
has led no evidence in support of his 
contention that the amount of Rs. 1,000 
is’excessive. It appears however from the 
evidence in the present case which has 
been accepted by the lower Court th^t 
the income of the lands of Baslingaya 
and Shankaraya did not exceed Rs. 2,000 
yearly, and that even on a liberal esti¬ 
mate the amount could not exceed 
jRs. 3,000. It was found that Iraya was 
not an illegitimate son entitled to inherit. 
He was an illegitimate son born of a 
iwoman who had adulterous connexion 
iwibh Baslingaya and was entitled only 
|to maintenance. The High Court in 
appeal held that he . was entitled to a 
liberal scale of maintenance ; but he 
cannot be given maintenance'higher than 
the share of the income to which he 
Iwould have been entitled as an illegiti¬ 
mate son. As an illegitimate son enti¬ 
tled to succeed as heir to Baslingaya, he 
would have been entitled to one-fourth 
share as Baslingaya left another son 
Shankaraya. Iraya therefore cannot be 
said to be entitled to more than one- 
fourth of the income of Baslingaya’s 
property. According to the 'view of the 
learned Judge the income of the property 
could not exceed Rs. 2,000. but fixed the 
scale of maintenance on the footing that 
the incoma averaged Rs. 3,000. We find 
that there is no evidence on the record 
to justify the conclusion that the income 
was Rs. 3,000 per year. Taking the in¬ 
come as Rs. 2,000, Iraya cannot be given 
maintenance more than Rs. 500 per 
year. The learned Judge gave two 
reasons for giving the liberal scale of 
maintenance to Iraya. First he stated 
that Rudrava was not a woman leading 


a virtuous life. The point does not arise 
m the execution proceedings, and has no 
bearing on the amount of maiut.en- 
ance to be awarded to Iraya. Secondly, 
it is mentioneti that Iraya has got to 
support a large family consisting of him¬ 
self, bis wife, one son and seven 
daughters, out of whom four are un- 
marriel. Iraya as an illegitimate son 
can claim maintenance in his own right 
and the consideration set forth by the 
learned Judge that he has a large family 
has no relevancy on the cjuosticn as to 
the rata of maiatenance to be awarded to 
Irava. We think therefore on the wliole 
that the amount of Rs. 1,000 fixed by the 
learned Judge is excessive. We would 
reduce the amount to Rs. 500 per year. 
Iraya is entitled to arrears of main¬ 
tenance for twenty years. He is there¬ 
fore entitled to recover Rs. 10,000 for 
arrears of maintenance, out of which 
will have to be deducted Hs. 3,200, the 
income for eight years which he has 
received from the lands purchased in 
execution of the previous order, and 
Rs. 1,242 the amount which he has re¬ 
covered in execution. Out of Rs. 10,000 
the amount of Rs. 4,442 will have to be 
deducted and Iraya would be entitled to 
Rs. 5,558 for the arrears of maintenance 
due to him for the period of twenty years 
previous to the present darkhast and 
will be entitled to recover Rs. 500 per 
year as future maintenance. The amount 
of the arrears of maintenance and the 
amount of future maintenance will be a 
charge on the estate of Baslingaya. The 
learned Judge was wrong in stating that 
it was a charge on the estate of Shan¬ 
karaya in the bands of the opponents. 

We would thareiore vary the order of 
the lower Court by directing that the 
applicant-defendant 1 is entitled to 
Rs. 5,558 for arrears of maintenance due 
to him for a period of twenty years pre¬ 
vious to the present darkhast and that 
he should recover Rs. 500 per year for 
maintenance from 1924 onwards from 
1st January 1925. The amount of 
arrears of maintenance together with the 
amount of future maintenance is made 
a charge on the estate of -Baslingaya in 
the hands of the opponent. We make it 
quite clear that in this appeal we do nob 
express any opinion as to how the 
amount is to be recovered and from 
which estate. That question, will have to 
be determined in subsequent proceedings 
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which Traya might choose to institute for 
the execution of this order of mainten¬ 
ance in his favour. Costs in proportion 
throughout. 

Appeal No. 385 of 1926 is allowed to 
he withdrawn. 

Tn Civil Application No. 26 of 1927 the 
rule is discharged, no order as to costs. 

Broomfield, J. —On the point of limi¬ 
tation the trial Court relied on Narliar 
liadlinnath v. .Krishnaji Govind (4). 
Unfortunately the facts in that case 
were altogether different. So they 
were in the Privy Council case, Maharaja 
of Darhhaviia v. Hovicshvar Singh (8) 
which was relied on by Mr. Manorikar 
for the respondent. In those cases it was 
obvious that tho decree did not become 
an operative and executable decree in 
respect of the particular relief in ques¬ 
tion until the occurrence of an event sub¬ 
sequent to the original date of the de¬ 
cree. It was also obvious that until the 
occurrence of that event no application 
for execution in respect of that particu¬ 
lar relief could he made. In cases of 
that Idnd no difficulty need ha felt. In 
the j'rosont case the High Court’s de- 
cveo directed an imjuiry as to tho am¬ 
ount of maintenance, whicli iiuiuiry was 
to ho made in execution. Very pro- 
iiably what was intended was that the 
lower Court should make this inquiry 
before Imnding over possession and 
should do so on the application of the 
plaintiffs in tho suit. But having regard 
to tlie way tho decreo was actually 
drafted it is arguable that the Court was 
nob bound to act until moved to do so 
by the party interested, i. o., Traya, and 
tho strict barms of S. 48 would require 
that the last of his applications in that 
behalf should ho made not later than 12 
years from tlie date of tho High Court's 
decree directing tho fixing of the amount 
of maintenance. On that view tho de¬ 
creo in this caso would be similar to a 
decree declaring a party’s rights to 
mesne profits and directing that tho am¬ 
ount thereof should ho asoortainod in ox- 
cubion. 

In tho caso citod by i\lr. Desai for tho 
appellant, Dakahiuavinrthi Pillai v. 
Vcdamnrthy Mudaliar (2), tho Madras 
High Court held tliat in such a caso 
limitation for tho purposo of S. 48 of tho 
Code would run from tho date of tlio 
original decree. The learned Judges 


who decided the case obviously preferred 
the other view, viz., that time would 
only run from the date when the amount 
of mesne profits was fixed. But they 
considered that they were bound by the 
decision of the Privy Council in Khulna 
Loan Comj^any v. Jnanendra Nath Bose 
(3). In that case their Lordships of the 
Privy Council did nob deliver any judg¬ 
ment. They merely stated that they 
saw no reason to differ from the judg¬ 
ment of the Calcutta High Court. In the 
particular case there was a mortgage 
decreo in which the amount of the mort¬ 
gage debt was fixed and a direction was 
made that the proceeds of a sale to be 
held under the decree were to be paid in 
satisfaction of the decretal debt, but if 
the amount due was not satisfied by the 
sale the balance should be realized from 
other properties and the persons of the 
defendants. On this ground, viz., that 
kliere was a decree for a definite sum of 
money which was clearly capable of 
execution, the Privy Council ruling may 
perhaps be distinguishable from the 
present caso, in which it is possible to 
say that there was no decree which it 
was possible for Iraya to execute until 
the amount of maintenance was fixed. 
Tho decision in Dakshinaviurthi Pillai v. 
Vcdamnrthy Mudaliar (2) is inconsistent 
with tlio decision of a Full Bench of the 
^ladras High Court in *4n/asammr v. 
Venkatachela Mudali {b) and also with 
the decision in Narsiitgh Das v. Dchi 
Prasad (6). Owing to tho difference in 
wording in the old S. 230 as compared 
with the present S. 48 it is not very 
useful to refer to cases under the 'old 
Code. 

Supposing however that there is any 
doubt on the question whether limita¬ 
tion should be counted from the High 
Court's decree in 1904, 1 think that in 
the circumstances of this case, Iraya 
having made a continuous series of ap¬ 
plications each within the period of 
three years fixed by Art. 182, having 
actually gob bis maintenance fixed by 
tho Court in 1913, though tho High Court 
set it aside subsequently on a technical 
ground, and having been in possession 
of some of tho lands chargeable with his 

maintouanco bv virtue of his execution 

% 

application until 1922 when Rudrava 
dispossessed him, it will be reasonable 
to follow Mahomed v. Bashetappa (14) 
and Bameshrar Singh v. Eateshwar 
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Singh (lo), and treat this not as a 
fresh application but one in continua¬ 
tion or revival of the former proceed¬ 
ings, which became inoperative without 
any laches so far as the record shows on 
the part of Iraya. Eeference may also 
be made to Issurree Dassea v. Abdool 
Khalah (lO), an old case but one which 
has been frequently followed by this and 
other High Courts. It was a case deal¬ 
ing with Art. 167, Limitation Act 9 of 
1871, corresponding to Art. 182 of the 
present Act, bub the same principle 
would seem to apply to cases coming 
under S. 48 of the Code. On the other 
points in the case I have nothing to add 
to what my learned brother has said. 

B.V./e.K. Decree varied. 

(15) [1912] 18 I. G. 811. 
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Bamahai Nilkanthrao Nadkarni —Ap¬ 
pellant. 

V. 

Dattatraya Balaji Nadkarni —Respon¬ 
dent. 

Second Appeal No. 312 of 1928, Deci- - 
ded on 29bh July 1931, against decision 
of Dist. Judge, Dharwar, in Appeal No. 
257 of 1926. 

5{< Hindu Law—Widow — Widow not in 
possession of estate but receiving mainten¬ 
ance cannot claim expenses of pilgrimage 
for spiritual benefit of her husband. 

A Hindu widow who is nob herself in posses¬ 
sion of the estate, but is merely receiving main¬ 
tenance out of it, cannot claim to recover from 
the estate the expenses which she has incurred 
by reason of a pilgrimage for the spiritual 
benefit not of the last holder of the estate, but 
of her husband. The matter would be different 
if she had herself been in possession and had 
alienated a portion of the estate to meet those 
expenses : {Case law discussed). [P 509 C 1] 

G. N. Thakor and B. A, Jahagirdar — 
ior Appellant. 

G. B, Madbhavi —for Respondent. 

Judgment.— The plaintiff, who is the 
widow of the uncle of the defendant, 
who died in union with the defendant's 
father, sues to recover Rs. 2,000 with 
costs from defendant as the cost of a 
pilgrimage made by her to Gaya and 
Benares for the spiritual benefit of her 
husband, and for a pilgrimage to Eamesh- 
war, which is yet to be performed. The 
defendant denied his liability to pay the 
expenses of the pilgrimage, and both 
the Courts below have found that the 
plaintiff cannot claim it from the estate. 
The plaintiff makes this second appeal. 

1931 B/63 & 64 


The point is one of Hindu law, and 
not directly covered by authority. The 
plaintiff is receiving maintenance from 
tlie estate which is in the possession of 
her nephew, the defendant, the amount of 
maintenance being Es. 840 a year, as 
settled by a consent decree. It is also 
in evidence that she had a sum of over 
Es. 2,000 as her stridhan. The view 
which has bean taken by the lower 
Courts is that there is no authority for 
the proposition that a widow who has 
once obtained a decree for maintenance 
can again sue claiming amounts spent 
by her for religious purposes, and that 
although a widow in possession of the 
estate can alienate a portion of it for 
spiritual necessity, this does not ap¬ 
ply to a widow who is not in possession 
of the estate and is merely receiving 
maintenance from it. The District Judge 
is of opinion that even a widow in pos¬ 
session of an estate could not treat these 
spiritual luxuries as if they were neces¬ 
sary expenses. A number of cases have 
been quoted on both sides, although none 
of them is precisely on all fours with 
the present case. It is argued by the 
learned counsel for the appellant that 
the .income of the family is large, 
amounting to Es. 8,000 a year, and the 
extent of the family’s money-lending 
business is rupees one lakh, and the 
defendant takes the property subject 
to the pious obligation of ameliorat¬ 
ing the welfare of his uncle’s soul,and he 
relies on the cases Ganpat v. Tulsiram 
(i), Bappuluri Tatayya v. Bamakrish- 
namma (2), Khuh Lai Singh v. Ajodhya 
Misser (3), Sardar Singh v. Kunj Behari 
Lai (4), Bai Chanchal v. Chimanlal (o), 
and Darbari Lai v. Gobind Saraji (6). All 
these oases except the case of Bai Chan¬ 
chal V. Chimanlal (5) are cases in which 
the widow was in possession of the 
estate. Thus in Ganpat v. Tulsiram (1) 
where it was held that the expenses in¬ 
curred by a Hindu widow in performing 
pilgrimage or in the betrothal of her 
daughter constitute legal necessity, 
the widow was in possession of the 
estate. She sold part of it to meet the 

(1) [1911] 36 Bom 88=12 I. C. 271. ' 

(2) [1910] 34 Had. 288=6 I. 0. 240. 

(3) [1915] 43 Gal. 574=31 I. G. 433. 

(4) A. I. R. 1922 P. G. 261=69 I. G. 36=49 I. A. 

383=44 All. 503 (P. C.) 

(5) A. I. R. 1928 Bom. 238=111 I. G. 626. 

(6) A. I. R. 1924 All. 902=80 I. 0. 31=46 All. 

822. 
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expenses incurred for performing the 
betrothal expenses of her daughter and 
making a pilgrimage. She then remar¬ 
ried, and her husband's brothers sued to 
recover possession of the property, alleg¬ 
ing that they were not bound by this 
alienation. The question was then one 
of legal necessity for the alienation made 
by the widow, and the amount was al¬ 
lowed. In Buppu'uri Tatayija v. Rama 
hri:iJi)ia7iima (2),a Hiudu widow, who suc¬ 
ceeded to t’ne property of her deceased 
father, made a gift of a very small por¬ 
tion of lliat property at the time of per¬ 
forming her father s sliraddha ceremony, 
and the alienation was impeached by her 
reversioner. The alienation was upheld. 

In Klinh Lai Singh v. Ajodlnja Misser 
(3) it was lield that where an alienation by 
a limited owner is impeached, the test 
is whotiier the purpose for which the 
alienation was made was proper or legiti¬ 
mate. The widow has a larger posver 
of disposition for religious or charitable 
purposes or for purposes which are sup¬ 
posed to conduce to tlie spiritual wel¬ 
fare of her husband than what she pos¬ 
sesses for tairoly worldly i)iirpo3os. In 
this caso also tho widow was in posses¬ 
sion of tho estate. So also in Sanlar 
Singh v. Kunj Behari Lai (4), referred to 
by the first Court, tho widow in posses¬ 
sion of the ostato of her deceased hus- 
l)and made a gift by deed of a small por¬ 
tion of the property for a religious pur- 
poso, and it was held that the alienation 
was valid, tho gift being for the spiritual 
bonoht of tho deceased husband though 
not for tho purpose of an essential obser¬ 
vance. In Jhirhari Lai v. Gohind Saran 
(G) it was held that the performance of 
a iiilgriniago by a Hindu widow and 
tho support of dependant relations of her 
luisliand ara objects wliicli will justify 
an alienation by tho widow of her hus¬ 
band's property. All those cases thoro- 
foro are cases in which tho widow was 
in possession of the property and in¬ 
curred debts for religious purposes, and 
alienated a portion of tho property to 
moot them. And in all of them the ra- 
ligious elVicaoy of the act for W'liich the 
property was alienated was successfully 
pleaded against the rovorsionors who 
sought to impeach tho alienations. Tho 
alienations wore hold to ha for legal no- 
cQSsity, But tharo is no case oxcopt one 
to which I will rofov shortly, in which 
tho view has been taken that a widow 


who is not in possession of the estate 
but only entitled to maintenance out of 
it, and whose maintenance has been fixed 
by tho Court, is entitled to charge the 
estate with expenses subsequently in¬ 
curred by her for purposes of pilgrimage. 
There was a maintenance suit in 1922 
in which her maintenance was fixed. No 
doubt in fixing maintenance the Court 
should take into consideration the neces¬ 
sary religious expenses which the widow 
has to undergo, as pointed out in Baisni 
V. Eup Singh (7) and Devi Persad v. 
Giinwanti Koer (B). The decree in the 
maintenance suit, which was by consent, 
is based on the obligation of the defen¬ 
dant to pay maintenance to the plaintiff, 
his paternal uncle’s widow, and the ques¬ 
tion of religious expenses does not seem 
to have been taken into consideration. 

No doubt maintenance can be revised 
from time to time according to the condi¬ 
tion of the estate, or the necessity of the 
parties, but tho present suit is not one 
for increase of maintenance on the ’ 
ground of tho insufficiency of the allow-' 
ance for the performance of the neces- 
‘sary religious expenses by the widow,' 
but one claiming that tho amount which 
she luis spent in going on pilgrimage to- 
Benares should be paid by the defendant. 
As I have already said, there is no case 

V • 

])r 0 cisoly like the present case. The ques¬ 
tion of legal necessity would only arise 
in the case of a widow who is in posses¬ 
sion of her husband’s estate. The learned 
advocate for the respondent has referred 
to West and Buhlor's Hindu Law, 4tb 
Edition p. 250, where it is laid down 
that 

'* ibo right to receive maintonanee ia very 
diilorent from a vested estate in property, and 
ihoroforo what is said as to maiuieu.mce can¬ 
not be extended to the cise of a widow’s estate 
by succession,” 

ami that the converse is equally true. 
It is contended on behalf of tharespon 
dent that if tho principle is admit¬ 
ted that a widow in receipt of mainten¬ 
ance is entitled to recover the expenses 
of pilgrimage from the estate in tho 
hands of the heir, the necessary conse¬ 
quence would be that if she contracted a 
debt from a oveditor to meet the expen¬ 
ses of tho pilgrimage, the creditor 

would be entitled to enforce that claim 
against the estate, which is not the 

law, and reference is made to 

"■(7r[TSiK)ri'2 All. 653=(lS90M7\VrNril‘2.' 

(S) 22 Csl. 410. 
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Bhagivaiitrao v. Bmnanath (9), in 
which it is laid down that under 
Hindu law, the property in the hands 
of a reversioner is not liable to satisfy a 
personal debt not secured on such pro¬ 
perty which a widow while enjoying a 
widow’s estate has properly incurred in 
the course of management of the pro¬ 
perty. That, no doubt, is a case referr¬ 
ing to a widow who had been in posses¬ 
sion of the property. But the principle 
laid down in the case is that the land 
cannot be said to form part of any estate 
left by the widow. There is no encum¬ 
brance created by her on the land, and 
the land in the hands of the reversioner 
would not be liable for a debt which is 
not secured on it. In this case, the 
Court, following the case cf Gadgeppa 
Desai v. Apaji Jivanrao (10), held that 
the property in the hands of a rever¬ 
sioner would nob be liable for a debt 
which is not secured on it and on this 
principle the defendant or the estate in 
the hands of the defendant, because the 
liability for maintenance is one which 
rests on the estate, would not be liable 
for a debt incurred by the present plain¬ 
tiff for the expenses of the pilgrimage, 
whether incurred by borrowing money 
or by payment out of her own funds is 
immaterial. In either case it would not 
be open to her to charge the estate whe¬ 
ther the expenses incurred were for the 
spiritual benefit of her husband or not. 
In Hari lUssen Bhagat v, Bajrang Sohai 
Singh (ll) it is stated by a Hindu Judge 
that pilgrimage to Benares is not recog¬ 
nized as a legal necessity, but I take 
it however for purposes of this appeal, 
that the plaintiff also went to Gaya. 
The learned advocate for the respondent 
has referred to Gour’s Hindu Code, 
p. 1416, para. 2967, which refers to spi¬ 
ritual necessity, and in para. 2976, it is 
stated that no other ceremony is con¬ 
sidered to be a spiritual necessity. Pil¬ 
grimages and sacrifices are unquestion¬ 
ably pious acts, and regarded as indi¬ 
rectly beneficial to the husband or the 
father, but they are nob ceremonies 
which fall into the first category as in¬ 
dispensable for his spiritual benefit. 

The question however of whether this 
pilgrimage made by the widow admit- 

(9) A. I. R. 1923 Bona. 310=111 I. C. 704=52 
Bom. 542. 

(10) [1879] 3 Bom. 237. 

(11) [1909] 1 I. 0. 434. 


tedly was a spiritual necessity or only 
one of spiritual efficacy does not, in my 
opinion, materially affect the qucttion 
in this case, because as I have already 
said, there is no authority for holding 
that a widow who is not in possession 
of the estate, but only receives main¬ 
tenance from it, has power to claim from 
the estate the expenses oi pilgrimage 
undertaken by her even though such 
expenses have not been taken into con¬ 
sideration in fixing her maintenance. 
The only case which may seam to lead 
to a contrary conclusion is a recent case 
of this Court in Bai CJianchal v. Chnnan- 
lal (5), which lays down that according 
to Hindu law, expenses incurred on a 
pilgrimage can be allowed provided they 
are a small fraction of the whole estate 
and are for the spiritual benefit of the 
deceased husband or father, following 
Sardar Singh v. Kunj Bchari Lai (4), 
which, I have already pointed out, was 
a case in which the widow* was in pos¬ 
session of the estate herself and the 
alienation was subsequently challenged 
by a reversioner. The facts of Bai 
Chanchal v. Chimanlal (5) were some¬ 
what different to the facts of the pre¬ 
sent case. In that case the plaintiff-ap¬ 
pellant, a Hindu widow, started for a 
pious pilgrimage all over India with a 
lady named Navi Kaki, the paternal 
grand mother of the minor defendants- 
respondents, and the mother-in-law of 
their mother. The plaintiff brought the 
suit to recover expenses alleged by her 
to have been incurred during the pil¬ 
grimage on account of Navi Kaki on the 
ground that respondent 3 the widow was 
managing the estate of the minors and 
had promised to reimburse her the 
amount with .'interest. The trial Court 
held that lespondent 3 had promised to 
pay the amount but that no agreement 
to pay interest was proved. It also held 
that while a portion of the expenditure 
was incurred for the spiritual benefit of 
the deceased father of the minors and 
could be decreed against the estate, the 
remainder was not and could only be 
decreed against respondent 3 personally. 
The expenditure for the pilgrimage to 
Pandharpur was allowed on the ground 
that Navi Kaki was accompanied there 
by the minor sons defendanfes-respon- 
dents 1 and 2, and that the latter per¬ 
formed shraddha for the spiritual benefit 
of their deceased father. And it was 
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remarked that in the present case the 
pilgrimage was not by the widow or the 
son but was by the mother of the decea¬ 
sed. Her authority to act for the spi¬ 
ritual benefit of her deceased son is not 
on the same footing as a similar act by 
the widow or by the minor sons would 
have been. The expenditure now claimed 
as regards the pilgrimage to distant 
places is not shown to bo a small por¬ 
tion of the estate. So it was held to 
have been rightly disallowed. Tho facts 
of tliis case are not precisely the same 
as in the present case. The agreement 
to pay the expenses in that case was by 
tho mother of the minors who was in 
])osso3sion of the estate and the object of 
tho pilgrimage was the benefit of tho 
deceased father of the minors who were 
in possession of the estate, and there¬ 
fore tho estate was held liable to a cer¬ 
tain extent. It appears that tho minors 
themselves wont with their grandmotlier 
and tho other lady, and performed tho 
;8hraddha of their deceased father. In 
tho present case tlie estate is in the pos¬ 
session of the nopliew of the plaintitl’s 
husband, and the object of the pilgri¬ 
mage was not tho spiritual benefit of tho 
defendants’ father, l)ut of tho plaintiff’s 
husband, and the case in Bai CJiauchal 
V. Chimanlal (o) may he distinguished on 
that ground. 

After considering all those cases I can¬ 
not find any authority for holding that a 
widow who is not liorsolf in possession 
of the estate, bub is merely receiving 
maintenance out of it, can claim to re¬ 
cover from the estate the expenses which 
she has incurred by reason of a pilgri¬ 
mage for the spiritual benefit not of the 
last holder of tho estate, but of her 
husband. It seems lo mo clear tliat she 
would not ho able to charge tho estate 
with those expenses if she liad borrowed 
the money from a creditor. Tho matter 
would be different if she had herself 
been in possession and had alienated a 
portion of tho estate to meet those 
expenses. In tho ciroumstanoos, I am 
of opinion that tho view of tho lower 
Courts is correct. 

The appeal will consequently be dis¬ 
missed. Tho parties will bear their own 
costs in tho trial Court. The appellant 
will pay tho rospondont’s costs in tho 
lowor appellate Court and in this Court. 

Loavo to appeal under tho Letters 
Patent granted. 


An appeal under the Letters Patent 
was filed (No. 22 of 1930), but it was 
summarily dismissed by Beaumont, C.J., 
and Murphy, J., on 23th January 1931. 

k.N./r.K. Ap 2 >cal disinissed. 
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Madgavkar and Baker, JJ. 

Sadashivaj^pa Gangappa and others — 
Defendants—Appellants. 

V. 

Sangappa Chaiivirappa Mahamadkoti 
—Plaintiff—Respondent. 

First Appeal No. 249 of 1927, Decided 
on 12th February 1931, from decision 
of First Class Sub-Judge, Bijapur, in 
Civil Suit No. 243 of 1923. 

(a) CivilP. C. (1908), O. 32. R. 7—R. 7 
is imperative — Reference without Court's 
sanction—Award is void. 

Provisious of 0. 32, R. 7, are imporativo. 

Where one of tho parties to tho suit is a minor 

and represeuted by his mother ns guardian and 

the suit is referred to the arbitration bv tho 

% 

parties by a reference made without the sanc¬ 
tion of tho Court, the award and the decree 
passed in terms of the award arc void. 

[P 501 C 2] 

(b) Limitation Act ( 1908 ), Art. 120 —Dec¬ 
laratory suit—“ Right to sue "—There is no 
right to sue until there is accrual of right as¬ 
serted in the suit and its infringement or at 
least clear and unequivocal threat to in¬ 
fringe that right by defendant. 

There can be no right to sue until there is 
ail accrual of tho right assorted in the suit and 
its infringement or at least a clear and unequi¬ 
vocal throat to infringe that right by the de- 
foudant against whom the suit is instituted. 

A suit was previously brought by the father 
of (/ for recovery of lands covered by a sale- 
deed imploading certain persons including S 
who was thou a minor represented by his 
moihor as guardian. It was alleged that though 
the lauds were purchased in the name of iJ’s 
father, ho was a bonamidar for G's father. 
Tho suit was referred to arbitration without tho 
sanction of tho Court and ended in September 
1017 in a decree based on tho award, was in 
possession of tho laud and there was nothing 
to show that N had ."iuy knowledge at all of 
tho osistonco of the decree until July 1022 
when tho notice was issued to him to show 
cause why tho decree should not bo enforced. 
A suit was brought in October 1023 for declara¬ 
tion that tho decree in the previous suit was 
not binding on him : 

Held ; that there was no infringement of S's 
right or any clear and unequivocal threat lo 
his right till tho year 1922 and that the time 
began to run from tho date when G threaloued 
S with tho execution of tho decree: J. I, R. 
1930 P. i\ 270, Appl; 33 Mad. 81 and 20 Bern. 
511. Pef. [P 502 C2] 

TL C. Coyajec and Kilkant .Ifwmrdm — 
for Appellants. 

i4. G. DfStu'—for Eespondont. 
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Madgavkar, J. —This is an appeal by 
the defendants against the decree of the 
First Class Subordinate Judge, Bijapur, 
in favour of the plaintiff-respondent dec¬ 
laring that the decree in Suit No. 184 
of 1916 was not binding on the plaintiff- 
respondent. 

The relevant facts are shortly as fol¬ 
lows: On 22nd September 1903, the de¬ 
ceased Chanvirappa, father of the plain- 
tiff-respondent, and one Mahalingappa 
Katti purchased certain land under a 
registered sale-deed. It is the case for 
the defendants-appellants that Chanvir¬ 
appa was benami for themselves, that 
the money came from the appellants’ 
father Gangappa in a shop in which both 
had a certain interest. In 1916 the ap¬ 
pellants’ father Gangappa brought a 
suit, No. 184 of 1916, impleading as de¬ 
fendants No. 1 the uncle of the present- 
plaintiff-respondent, No. 2 his cousin, No.3 
being the plaintiff-respondent himself by 
his mother Madivalava as guardian, No. 4 
being the auction-purchaser Mahaling¬ 
appa. The plaintiff.respondent was then, 
even according to the appellants, aged 
15. That suit was referred to arbitra¬ 
tion by the parties by a reference which 
was made without the sanction of the 
Court. And the award, Es. 78, was in 
favour of Gangappa, the father of the 
appellants. On this award a decree was 
passed on 29th September 1917, in fa¬ 
vour of Gangappa, the father of the ap¬ 
pellants, and the plaintiff in that suit. 
On 15bh Ocbober 1923, the present plain¬ 
tiff, who was born on 10th October 1930, 
instituted the present suit to set aside 
that decree. The grounds set forth on 
his behalf-were first, fraud; second neg¬ 
ligence and third, want of sanction of 
the Court necessary under O. 32, E. 7, 
in respect of the reference. The defen¬ 
dants-appellants denied these allegations 
and raised the plea of limitation. The 
trial Court held that fraud was nob 
proved, but negligence only on the part 
of the mother of the plaintiff-respon¬ 
dent, but on the third point held that 
the reference, the award and the decree 
passed in terms of the award were void 
for want of the necessary sanction of the 
Court to the reference under O. 32, E. 7, 
Civil P. C. On the question of limita¬ 
tion it held that the suit was not barred, 
Art. 120 applied and the right to sue ac¬ 
crued when the plaintiff first came to 
know of the decree. 
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The finding of negligence has not been 
seriously questioned before us, nor the 
view of the trial Court on the ground 
based on 0. 32, E. 7, Civil P. C. On 

the question of limitation however it is 
argued even if Art. 120 applies, the right 
to sue accrued and time began to run 
from the date of the decree, i. e., 29th 
Sept0mber"l917, more than six years be¬ 
fore the present suit, instituted on 15th 
October 1923, so that the suitwas barred 
by limitation. It was pointed out that 
wherever the legislature intended that 
time should begin to run from the date 
of knowledge of the plaintiff, such as in 
Arts. 90, 91 and 92, the legislature has 
expressly so enacted in these articles, 
which is not the case in Art. 120. 

For the respondent it has been poin¬ 
ted out to us by Mr. Desai that the pro¬ 
ceedings in the suit of 1916 prove, if not 
a fraud on the plaintiff, at least a fraud 
upon the Court, and that in any case if 
the decree in the former suit of 1916 was 
void, as was practically conceded, by 
reason of the want of sanction of the 
Court under 0. 32, E. 7, time could nob 
begin to run against the plaintiff until 
the notice on 27bb July 1922, in dar- 
khast No. 174 of 1922 by the appellants. 

The provisions of 0. 32, E. 7, are im¬ 
perative. The reference without the 
sanction of the Court and therefore the 
award and the decree are clearly void. 
It is not, therefore, necessary tp enter 
deeply into the question of fraud. At 
the same time there are several indica¬ 
tions of lack of bona fides on the part of 
the appellants' father Gangappa. For 
instance in the reference the defendants 
are shown as the present respondent’s 
uncle and others, so that the fact of a 
minor being concerned is not on the 
face of the reference apparent. In the 
award Ex. 78, again the minor’s name is 
not mentioned, but on the contrary, the 
defendant there is shown as his mother 
Madivalava, and similarly the body of 
the award makes no mention of the 
present respondent or his minority with 
the result that on such an award, coming 
before the Court ordinarily unless the 
fact that defendant 3 was really not the 
mother, bub the minor represented by 
the mother was brought to the notice 
of the Court, a decree might be passed, 
as apparently it actually was without the 
Court at any stage of the proceedings 
being informed of the fact of the minor- 
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ity of defendant 3 in’the suit and the ne¬ 
cessity for its sanction. Speaking for our¬ 
selves \V 0 are not clear that on the ques¬ 
tion of fraud on these facts an inference of 
fraud upon the Court aud therefore upon 
the minor could nob be inferred. How¬ 
ever in the view we take of the necessity 
of sanction under O. 32, R. 7, and tlie 
voiduess of the decree on that ground, 
it is nob necessary further to consider 
this question. 

On the second point it apiiears that • 
the respondent’s mother, and on her 
death the respondent have been in pos¬ 
session of the property. The mother 
died on 4th November NU3 and on 1st 
Hecembor 1020, the plaintitl-respondent 
ajjplied to the revenue authorities for a 
mutation of names in liis own favour. 
It was only when the appellants objec¬ 
ted to this by reason of their decree and 
he received the necossou'y notice referred 
to above on 27tb July 1922, that the ex¬ 
istence of the decree in tho suit of lOlG 
was apparently first brought to tho know¬ 
ledge of the respondenb. Tho api ellints 
it is true had filed previous darkhasts 
in 1920, but no hhatta was paid, no 
notice was issued, and it was dismissed 
in October 1920, and it was only in the 
course of their second darkhast given on 
21st June 1922. when notice v;as ordered 
to issue on 27th July 1922, against the 
respondent to show cause why tho sale 
deed as per tho award should not bo 
oiiforced, that tho matter camo to his 
notice. He was alleged to have sold his 
property in Soptembor 1923. There is 
no evidence however on that point. 

In regard to Art. 120, the right to sue 
can only accrue on one of threa dates in 
point of chronologicial ordor : Justly, 
whon tho decroo is passed ; secondly, 
when tho decree comes to tho knowledge 
of the plaintitT ; and thirdly, when the 
defect, whether gross negligence or lack 
of sanction of tho.Court bocomos known 
to him. It is obvious that tho first date 
might well result in a claimant losing 
lus rights by reason of a decree wrongly 
obtained against him before its oxistonca 
IS over known to him, a hardship greater 


in our opinion than the one which lii 
tation is intended to prevent by I 
ripening of legal lights. Tho thirt 
not expressly provided for In 
rakkal Tha:hate v. Cherirhil PiiUik 
(1). a c ase relied on for the appellai 
UJ Liw/J ay Mad. 31=5 1, o.G.is. 


it was held that the right of junior mem¬ 
bers of a tarwad to sue for a declaration 
that an alienation by the karnavan is 
not binding on the tarwad accrues the 
moment the document is completed and 
not when the plaintiff obtains knowledge 
of it. A tarwad however is a peculiar 
institution. The members are usually 
resident therein. It may be that such a 
document could not ordinarily be passed 
or at least possession given without the 
knowledge of the members. Cown^ji N. 
Pochkhojiawalla v. E. D. Set)w. (2) was 
tho case of a settlor who sued to recover 
property which he had settled by invalid 
trusts. The present question obviously 
could not arise when at tho very moment 
of the trust the settlor who made it was 
perfectly aware of its existence. In a 
recent case, Bolo v. Koklan (3). it was 
laid down by their Lordships of the 
Privv Council that in regard to Art. 120 
(p. 331 of 57 I. A.): 

“ there c\n be uo “right to sue’* until there is 
nn ftccrurtl of tho right nssortccl in the suit and 
its infringement, oi* nt lensl a clear and un- 
c<iuivocal threat to infringe that right, by the 
defeiuLnt .agiinst whom the suit is instituted.” 

Those words may well bo applied to 
the present case. Whatever right the 
plaintitT possessed, and he was in actual' 
possession, there was no infringement, 
nor even a clear and unequivocal threat 
to infringe that right until some time 
after 27th July 1922, the date of the 
notice in the second darkhast by the ap | 
pollants, when they also objected to the 
mutation of names in favour of the res¬ 
pondent. We are of opinion that in 
oases such as tho present Art. 120 ap¬ 
plies, aud the right to sue accrues when 
tho defendants threatened the plaintiff 
w'ith the execution of the decree of 1916. 
It follows that the present suit is within 
the statutory period. Accordingly, the 
appeal fails, and must be dismissed 
with costs. 

Baker, J. —Tho only point that has 
been raised in this appeal is the ques¬ 
tion of limitation, it being admitted that 
in view of tho total absence of any sanc¬ 
tion by the Court on behalf of the minor 
tho reforonoe to arbitration, and the 
award, and tho decree of 1917 cannot 
bo upheld. It is common ground that 
Art. 120, Lilli. Act, will apply to the pre¬ 
sent case, and the only question is when 

(2) [1S95] aOGom. 511. 

(3) A. I. H. 1930 P. 0. 270=127 I, C. 737=57 
1. A, 315=11 Lah. 657 fP. 0.). 
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the cause o£ action accrued to the plain¬ 
tiff, and it is contended that the cau ?0 o£ 
action accrued at the date of the decree, 
which was on 29ch September 1917 and 
therefore the present suit brought on loth 
October 1923, was tima-barred. Admit¬ 
tedly the plaintiff was in possession and no 
attempt was made to execute the decree 
of 1917 against him, that is to say, no 
earnest attempt, and no notice was 
issued to him until 1922, A reference 
to the arbitration proceedings will show 
that the name of the present plaintiff, 
who was then a minor, did not appear at 
all in the award before the arbitrators, 
although it appeared in the decree. 
There is nothing to show that the plain- 
tiff had any knowledge at all of the 
existence of this decree until July 1922, 
when a notice was issued against him to 
show cause why a sale-deed as provided 
by the award decree should not be pas¬ 
sed, and the present suit was filed im¬ 
mediately after that. It was held by the 
Privy Council in Bolo v. Koklcui (3) that 
there can be no right to sue until there 
IS an accrual of the right asserted in the 
'suit and its infringement, or at least a 
iclear and unequivocal threat to infringe 
■that right by the defendant against 
iwhom the suit is instituted. That rul¬ 
ing appears to apply to the facts of the 
present case. There was no infringe¬ 
ment of the plaintiff’s right or any clear 
■and unequivocal threat to his rights till 
ithe year 1922. This being so, the suit 
(is not barred by limitation. The appeal 
■fails, and must be dismissed with costs. 

p.N./r.K. Appeal dkmissech 

A. I. R. 1S31 Bombay 503 

Patkar and Baker, JJ. 

Hanviant Shriniivas Deshpande —Ap¬ 
plicant. 

V. 

Shriniivas Lakshmipati Deshpande — 
Opposite Party. 

Civil Appln. No. 140 of 1929, Decided 
on 10th March 1931, for leave to appeal 
-to the Privy Council. 

Civil P.C.(1908), S. Ill—Order of single 
Judge of High Court in revisional jurisdic- 
•Jqo—L eave to appeal to Privy Council can¬ 
not be granted—Letters Patent (Bombay), 
CU. 39 and 44. 

The High Gourb has no power to grant leave 
to appeal to the Privy Council against an order 
o£ a" single -Judge of the High Court passed in 
the exercise of its revisional jurisdiction! A.I.R. 
1923 Gal. 6’10 and A. I. R. 1924 Mad. 399, Foil.; 


0 I.C. 183; 10 I. C. 444 and A. I. R. 1921 Pat, 
37, Di^t. [P ^05 C 1] 

S. B. Paru'ckar—iGv Applicant. 

PL C. Coi/ajee, P. G. Patil and 

D. S. Varch —for Opponents. 

Baker, J. — This is a petition for leave 
to appeal to the Privy Council against 
two orders passed by a single Judge re¬ 
jecting the application of the applicant 
for revision of an order of the First Class 
Subordinate Judge of Dharwar. and for 
excuse of delay in filing a petition. 

The facts of this case are rather 
peculiar. The applicant filed a suit in 
torma pauperis in 1910 for partition 
against his bhaubands. The suit was 
contested by his nephews and by certain 
alienees of part of the family property. 
The suit was 'referred to arbitration, and 
an award was passed on 2nd September 
1913 ultimately followed by a decree in 
terms of the award on 31st July 1916. 
Against that decree First Appeal No. 41 
of 1917 with Civil Revision Application 
No. 330 of 1916 was made to the High 
Court by the plaintiff to set aside the 
award. The award was ultimately set 
aside on 12th August 1919. Defendant 1 
applied for leave to appeal to the Privy 
Council. The leave was refused on lOtii 
July 1922. The record was returned to 
the lower Court in September 1922, by 
which time defendants 6, 7, 15 and 18 
were dead. Notices were ordered to be 
issued to their heirs, bub as the process 
fees were not paid, due, as is said, to the 
illness and subsequent death of the 
pl?.iiQtiff's pleader, the suit was dismissed 
for want of prosecution on Sth January 
1925, as against all the defendants. 
The plaintiff then made an application 
under O. 9, R. 4, for restoration on pay¬ 
ment of the process fees. This was 
refused by the Subordinate Judge on 6bh 
February 1926. He then again'made an 
application to the same effect or rather 
to the effect that the hearing of the suit 
should be resumed as against the remain¬ 
ing defendants who were served, and 
that the suit should be restored to the 
file and a date fixed for the hearing of 
the case again. This application was 
granted, and the suit restored to the file 
on 6th March 1925. Upon this order 
defendant 1 filed .Revisional Application 
No. 222 of 1925 to the High Court, and 
also an appeal from the order. Both 
these were summarily, rejected on 28bh 
September 1925. But on 18bh February 
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192G, defendant 21, who was an alienee 
of some portion of the property and not 
a member of the family, filed a revision 
application to the High Court against 
the order restoring the suit to the file. 
That is the same order as that against 
which the revision application of defen¬ 
dant 1 had been already dismissed. No 
notice, it is stated, was given to the 
I'laintitf regarding the delay in filing this 
application by defendant 21 , but a notice 
of the hearing of the application was 
given to him and he did not appear. On 
19th August 1927. a Divisional Bench of 
this Court consisting of Marten, C. J., 
and Crump, J., set aside the order of 
restoration and directed that the suit 
should bo dismissed. That order is at 
p. dO of the record, and is to the effect, 
“Buie .absolute with costs. Order set 
aside. Former order dismissing the suit 
with costs restored." In pursuance of 
this order of the High Court the Subor¬ 
dinate Judge, after recording the order 
dismissed the suit on 12th July 1928. 

An application for review of the order 
of the High Court dated 19th August 
1927,was rejected. This order of the Divi¬ 
sional Bench of this Court stands, and so 
does the order of the Subordinate Judge 
dismissing the suit passed in consequence 
of the High Court’s decision. No appeal 
was made to the Privy Council against 
the High Court’s decision, and therefore 
the order setting aside the restoration of 
the suit and directing that the original 
order of dismissal should stand has be¬ 
come final. Nevortlieless the plaintiff 
made two applications, one was Applica¬ 
tion No. 135 of 1928 for revision of the 
order passed by the Subordinate Judge 
in January and February 1925 dismissing 
the suit for want of proseoution, accom¬ 
panied by an application to excuse the 
delay of over two years and a half in 
making the 'application. Both these ap¬ 
plications C'-iino before mo -sitting as a 
single Judge and wore dismissed on 22nd 
August 1928. From the orders of dis¬ 
missal the i)laintilT made Letters Patent 
Appeals Nos. -1 and 5 of 1929. These 
appeals wore dismissed by a Division 
Honch on the ground tliat no appeal lies. 
T(i 0 judgment of the Bench will be found 
at p. 37 of tlm record, dated 2Gth Febru¬ 
ary 1929. The plaintiff now applies for 
leave to appeal to the Privy Council 
agxinst the orders of 22nd August 1928, 
passed by a single Judge rejecting his 


application for excuse of delay and his 
application to set aside the orders of the 
Subordinate Judge of Dbarwar dismis¬ 
sing the suit for want of prosecution in 
January 1925. It will be seen that the 
plaintiff having failed to appeal against 
the order of the Divisional Bench of 19th 
August 1927, directing the suit to be 
dismissed, which order was recorded and 
an order of dismissal made by the Subor¬ 
dinate Judge on 12bh July 1928, is now 
seeking to appeal against a preliminary 
order in the same suit while the final 
order has become absolute, not having 
been appealed against. This would cre¬ 
ate a very difficult position, so long as 
the order of the Divisional Bench of 
August 1927 stands, that order could 
only be modified by the Privy Council. 

It would be idle to attempt to set aside 
an earlier order of the Subordinate Judge 
in the same suit while the final order 
could not be contested. But apart from! 
this the present application must fail.j 
because under S. Ill, Civil P. C.. no. 
appeal shall lie to His Majesty in Coun-' 
cil from the decree or order of one Judge, 
of a High Court. The learned advo-| 
cate for the petitioner has referred 
to Cl. 39, Letters Patent, and to S. 109, 
Civil P. C., and he has referred to 
Secy, of State V, ^British India Steam 
Navigation Co. (l), Sriua'usu Prosad 
Singh v. Kesho Prasad Siiujh (2), and 
Lachini Narain Marwari v. Bahnahund 
Manvari (3) as showing that an appeal 
lies. None of these oases however makes 
any reference to S. 111. The terms of 
S. Ill are clear and they have been 
interpreted both in the case of appeals 
and in the case of revisional applications 
in two recent cases of .the Calcutta and 
the Madras High Courts. In Sadar AH 
V. Dalimuddin (4) it xvas said by Bankin, 

C. J. (p. 519 of 56 CaL)\ 

' “Scciion 111 of tbo Code, however dofiiiitelv 
prohibits an appeal to tho Privy Couucil from 
ft single Judge and to this exlout overrides 
01. St), Letter Pateut.’' 

It has been argued by the learned ad¬ 
vocate (or tho petitioner that that was a 
caso of second appeal, but so also in the 
case of revisional applications it has been 
held by tho High Court of Madras in 
Satyq naraya na_ ^ ^^cnhata 

li") [191 lY9 l.t-A lSd.‘ 

le) [1911] 10 l.C. 441. 

(9) A. 1. R. 1911 Pftt. S7=C0 I..C. 470=6 Fat. 

L.J. 116. 

(4) A, 1. K. UHS Cfti. 640=113 l.C. 40=50 

Cal. 511. 
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Bhashyalcarla (5) that the High Court 
has no power to grant leave to appeal to 
iHis Majesty in Counoil against an order 
of a single Judge of the High Court 
passed in the exercise of its revisional 
jurisdiction. The Letters Patent are, 
under Cl. 41, subject to modification by 
an Act of the Legislature, and the latter 
has, by S. Ill, Civil P. C, abrogated 
the right of appeal to His Majesty in 
Council against orders passed by a single 
Judge of the High Court. 

In these circumstancs, it is clear that 
no appeal lies to the Privy Council in 
the present case, and the application 
must therefore be dismissed, and the 
rule discharged with costs. 

Patkar, J. —I agree. 

R.m./r.k, _ Application clismissech 

(5) A. I. R. 1924 Mad. 399=75 I. C. 604=46 
Mad. 953. 
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Madgavkar and Murphy, JJ. 

Gangagir Janhidas —Appellant. 

V. 

Secy, of State —Bespo-ndent. 

First Appeal No, 213 of 1926, Decided 
on 19th February 1931. 

(a) Pensions Act (1871), S. 4—Act should 
liberally be construed in favour of subject— 
Yet provisions of S. 4 have to be strictly 
followed. 

Per AladgavlcaTf J .—The Act should on the 
ordinary canons of interpretation be liberally 
construed in favour of the subject limiting as 
it does his ordinary rights. But however re¬ 
luctant the Courts may be that their doors 
should be closed to the subject, it is their duty 
to give effect to the intentions of the legislature 
when they are clearly expressed as they are 
in S. 4. Therefore a suit cannot be entertained 
for want of the necessary certificate under the 
Pensions Act: 34 Boin. 154 and IS Bom. 516, 
JDist.; 1 Boni^ 531; 1 Bom. 75; 29 Bom. 480; 37 
Bom. 91; 42 Bom. 257 and A. I. R. 1927 Bom. 
81, Ref. [P 506 C 1] 

(b) Pensions Act (1871), S. 4 — Widow of 
holder of desaigiri-haq transferring it— 
Transferee’s suit for declaration that he is 
full owner of the haq comes under S, 4. 

Where the widow of a sanad holder of a desai- 
giri-haej transfers it, a suit by the transferee 
that he is the full owner of the said haq and 
is competent to hold it absolutely, comes under 
the plain terms of S. 4 and cannot be enter¬ 
tained without trhe necessary certificate under 
the Pensions Act: 1 Bom. 531 and 37 Bom. 91, 
Foil. [P 506 C 2] 

H. V. Divatia —for Appellant. 

P. B. Shingne\ Government Pleader — 
for Respondent. 

Madgavkar, J.—The question in this 
appeal is whether the plaintiff-appel¬ 
lant’s suit is barred for want of a certi- 
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tificate under Ss. 4 and 6, Pensions Act 
23 of 1371, as the trial Court has held. 

One Kushalbhai Neechabhai had ob¬ 
tained a Sanad for an allowance com¬ 
puted in respect of his desaigiri-haq 
in 1873. His widow Bai Kashi sold the 
allowance to the plaintiff-appellant on 
3rd May 1922 for Bs. 5,000. The ap¬ 
pellant after his purchase applied to the 
Collector to have his name entered in 
the register under the Watan Act, and 
on 8th August 1923, ha was informed 
by the Mamlatdar of Chikhli that the 
Gommissioner had ordered it to be 
entered. But on 29bh November 1923, 
the mamlibdar informed him that his 
name had been entered only during 
the lifetime of Bai Kashi. The plain¬ 
tiff accordingly filed the present suit 
against the Secretary of State for a 
declaration that he was the full owner 
of the Desaigiri cash allowance stand¬ 
ing in the name of Bai Kashi and was 
entitled to hold the same absolutely in 
the revenue records, and for an injunc¬ 
tion that the Secretary of State should 
be ordered to enter the plaintiff’s name 
as the full owner and nob only during 
the lifetime of defendant 2, Bai Kashi. 
The defendants’ objection that the suit 
could nob be entertained in the absence 
of the certificate under Ss. 4 and 6, 
Pensions Act, was upheld by the Dis¬ 
trict Judge on the authority of Dwarka- 
nath Amrit v. Mahadeo Balkrislina (l). 
The plaintiff appeals. 

It is argued for the appellant, firstly, 
that the Act should be strictly con¬ 
strued, limiting as it does to the right 
of the subject, and that the Collector’s 
powers were exhausted by the first order 
granting the plaintiff’s application, and 
that he could nob therefore make the 
second order and no certificate under the 
Pensions Act was necessary. Secondly, 
for the same reason, the second order 
is void, and such a suit as the present 
lay without a certificate. 

Both the grounds are. really based on 
the previous action of the Collector 
according to the mamlatdar’s first letter 
granting the plaintiff’s application. That 
would not however alter the nature of 
the suit. If the present suit relates 
to a grant of money made by the British 
Government, then on the express terms 
of S. 4, Pensions Act, no such suit can 
b e enterta ined by the civil Court witb- 

(i)“[1912] 37 Bom. 91=17 I. C. 661. 
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3ufc a cerUficatiO. Ifc is quite true that 
rho Act shouUl on the ordinary canons 
of interpretation ba liberally construed 
in favour of the subject lioaiting as it 
vdQ33 big ordinary rights, a view which 
derives support from a series of deci¬ 
sions from Ganifihidfjan'rla v. Radra- 
'favd-iii (2) to Balvant Ramchandra v. 

of State (’i). At the same time it 
is pointed out by ^^^ 0 st, .T., in Bahaji 
Jlnri V. Rajaravi Bn I (at (l) that how¬ 
ever reluctant the Courts may be that 
Aheir doors should be closed bo the 
suhioeb, it is their duty to give elYect to 
uho intentions of the legislature when 
they are clearly expressed as they are 
in i'i- I, Pensions Act. The view of 
S'rgnnt, 0. J.. in the peculiar case of 
ftnviniJ Sitnr.nn w Bapuji Mahadco{(j) 
Ivis i-'oen distinguished by this Court in 
suhseiuent cases of Dirai'haiiath v. 
Mahadrr {[) and Bilkri^ilum v. Datta- 
ir.ria (ti). The present suit is not of 
i!io nature of the suit in Govind y. 
Bipnjiii)). Peliance is placed for the 
api ollanfc on the ohsovvations in Ckha- 
an]dnl V. j''i-,injivan {~i) in support of 
the proposition that tlie powers of the 
Collector are exhausted by the first 
order communicated llirougii the ir.am- 
l itd ir and ho had no i^owor left sub. 
soquently to modify the entry and to 
restrict the appellant's right during the 
lifetime of lUi Kashi. The facts of 

that case wore however nuito dilYeront. 

• 

Siieaking for myself, the grounds on 
which that case can bo distinguished 
and on wdiich in fact the same result 
would have been equally wmll arrived 
at are shortly those. In tliat case the 
plaintiiY liad obtained a decree against 
the Collector for payment of moneys 
in regard to a certain allowance before 
t.ho Pensions Act was oven enacted. 
Certain payments were subsequently 
made according to the decree. But on 
his death, in the darUhasb by his heir 
to obtain the payment under the doovoe, 
th.e Collector attempted to sat up a bar 
cf S. p Pensions Act. Tliat objection 
was overruled by tlio District -Tudgo. 
Clearly, S. ■[ in terms bars a suit but 
could not bar a darkhast, least of all 
one in execution of a deoroo prior to 

(2) [1S77] 1 Hdm.’531. ' ' 


the enactment of the Pensions Act 
under which the Collector is ordered to 
make the recurring payment in question. 

The decision in Chhaganlal v. Pranjivan 
(7) and even the remarks do not there¬ 
fore avail the appellant on the facts of 
the present suit. It appears that Bai 
Kashi being a widow, her alienation 
would have to be supported on the 
ground of legal necessity for the pay¬ 
ment of her husband's debt, and it is 
possible that this consideration was not 
at first present to the mind of the 
revenue authorities, but was noticed sub¬ 
sequently and inclined them to modify 
their first decision in the appellant’s 
favour and to restrict the entry to Bai 
Kashi’s lifetime. However that may'; 
be, we are of opinion that on the plainj 
words of S. -1, Pensions Act, and on th9( 
consistent decisions of this Court, suchj 
as Balajl Ilari v. Raja ram {4). 

and Dicarkanath Amrit v. Mahadco Bal-. 
hrislnm (l) down to Sadashiv v. Anna-\ 
bJiat (8), W 0 must allow the preliminary' 
objection for the defondants-vespondents 
that the suit could not be entertained for 
want of the necessary certificate under; 
the Pensions Act. The Revenue Juris¬ 
diction Act (9 of 1876), S. 4 (d) (3). 
might also be in the way of the relief 
sought by the appellant against the 
amendment by the Collector of his first 
entry. Cross-objections are filed for the 
respondents in regard to pleader’s fees. 
The claim for the declaration and in¬ 
junction is valued by the plaintiff at 
Rs. 130 in the trial Court, as he is, no 
doubt and for the purpose of jurisdio- 
tion under S. 8, Suits Valuation Act, 
so entitled to do. But in regard to 
pleader’s foes for the same reasons, as in 
Bai Mchcrhai v. Magaw^hand (9), the 
pleader’s fees should in our opinion ba 
taxed at Rs. 5,000 and not at Rs. 130, 

4Yo dismiss the appeal with costs and 
allow the cross-objections with costs. 

Murphy, J. —The appellant’s conten¬ 
tion is that the suit is not within the 
terms of S. 4, Pensions Act. He claimed 
as follows: 

“ll may be declared that the plaiutilY is taa 
full owner of the dosaigiri*haq at present 
standing in the name of l>^i Kashi and thit 
he is entitled to hold tho same as absoluta 
owner in the rovouuo records, aud that dofou* 



(••) 1190)] ‘20 Horn. 480=7 Horn. Tj. U. 197 
C) 11875] 1 Horn. 75. 

(■») [ISC'3] IS !’,om. 510. 



[1917] -12 i’.oin. 257 = -i5 I. C. ^< 0 . 
[1909J 81 IVoiu. 151 = 1 1. C. Sl2. 


daut 1 should bo ordered to enter his uaiua as 
tho full owner of tho haq and not only during 
tho lifotimo of Hai Kashi, dofo ndant '!** _ 

' (3)‘A.'K i^loTT'Uom. 81=100 I. 0, 138. 

(9) [1904] 29 Uom. 229=7 Bom. L. R, 131, 
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The qish allowance is Rs. 183-1-1 
per annum, and the plaintiff is the 
alienee of the widow of the last holder. 
His grievance reilly is that he should 
not be entered as the limited owner but 
as an absolute owner. We have been 
referred to a series of decisions. The 
rule in Bahaji Hari v. Rajaravi Ballal 
(4) has been followed in DwarknaiJi 
Amrit v. Maliadev Balkrishna (l), and 
in several other cases since last ruling. 
What the suit refers to is the question 
of the appellant’s right to the payment 
•of the pension from the date of Bai 
Kashi’s death, as his right to the pay¬ 
ment until her death has already been 
'recognized bv the revenue autlioritios. 
It appears to mo that by no process of 
xeasoning can such a suit be taken 
outside the plain terms of S, 4, Pensions 
Act. I agree that the appeal must be dis¬ 
missed and the cross-objections allowed 
'with costs. 

R.V./R.K. Appeal dismissed. 

A. I. R. 1931 Bombay 507 

Beaumont, C. J. and Baker, -J. 

Mir Hassaii Ali Mir Abdid Alli—Ap- 
'pallant, 

V. 

Sanli Berjum —Respondent. 

First Appeal iNo. 152 of 1929, Decided 
on ISbh March 1931, from decision of 
First Class Sab-Judge, Nasik, in Dar- 
khast No. 156 of 1927. 

(a) Civil ?. C. (1908), S. 11—S. 11 is not 

exhaustive. 

Section 11 is uot exhaustive of the circum¬ 
stances in which an issue is res judicata aud 
the plea of res judicata still remains apart from 
the limited provisions of the Code. Application of 
'the rule of res judicata should be influenced by 
■no technical considerations of form but by 
.matter of substince within the limits allowed 
bv law : A. I. R. 1930 P. C. 22; A. I. E. 1922 
P. C. 80 and 6 All. 269 (P. C.). Foil. [P 508 C 2] 

(b) Dekkhan Agriculturists’ Relief Act 
(1879), S. 20— Crucial date under S. 20 is 

date of decree. 

The crucial date in a case under S. 20 is the 
date of the decree. Consequently the judgment- 
debtor who was not an agriculturist on that date 
cannot gat relief under S. 20 in execution pro¬ 
ceedings: A. I. R. 1923 Bom, 35;- A. I. R. 1927 
Bom. 492 {F. B.) and 37 Bom. 486, Rel. on.‘, 32 
Bom. 391, Ref. [P 509 C 2] 

J. G. Bele^ior Appellant. 

K, V. Joshi —for Respondeat. 

Baker, J.—This is an appeal against 

an order in execution proceedings made 
by the First Glass Subordinate Judge of 
Nasik ordering the property in dispute to 
be attached. 'The facts of this case area 


little complicated. The original plain¬ 
tiff who is now dead and represented by 
his grandmother and his uncle obtained 
a decree in the High Court in suit No. 
259 of 1906 against his uncles and 
his aunt with respect to the property 
of his grandfather Mir Abdul Ali who 
died in 1905. The original plaintiff 
Afsavali was the son of Sarfrazi who 
was the eldest son of Abdul Ali. The 
decree declared that the defendants 
as heirs and legal represento^tives of 
the said Mir Abdul Ali w'ere liable for 
certain amounts. The plaintiff sought 
to execute this decree against the estate 
of his grandfather in the hands of the 
present defendant 2 l\Iir Hasanali Abdul 
Ali by darkhast No. 183 of 1917 which 
was presented in the Ahmednagar Court 
against certain property in the posses- 
siDn of the defendant in the Ahmednagar 
District, and on 4bh April 1918, a war¬ 
rant for attachment was ordered to issue. 

There was an appeal against that order 
made by the present appellant, defen¬ 
dant 2, bub on appeal the order was con¬ 
firmed by the High Court In execution 
the plaintiff recovered U certain amount, 
over Rs. 19,000, and in the present dar¬ 
khast he applies for the recovery of 
Rs. 17,000 odd due under the decree by 
attachment and sale of the property in 
the hands of defendant 2 in the Nasik 
District. It may be mentioned that the 
plaintiff is now dead and is represented 
by his grandmother and by another as¬ 
signee. Many objections were, taken in 
the lower Court by defendant 2. The 
hrst was that he was an agriculturist and 
he demanded instalments. The principal 
objection was that ha was in possession 
of the property nob as the property of 
his father but on behalf of his mother 
Bannu Begum who had obtained a da- 
.cree in the High Court for Rs. 12,00,000 
in 1906 on account of her dower and the 
decree directed that he should remain in 
possession of the property until her 
dower was paid. He contended there¬ 
fore that the property was in his posses¬ 
sion as the property of his mother and 
nob of bis father, that it was hold on 
account of the charge created by the de¬ 
cree of the High Court and therefore it 
was not liable to attachment. The First 
Glass Subordinate Judge of Nasik dis¬ 
posed of all these contentions very 
briefly. So far as regards all the con¬ 
tentions except those connected with the 
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status of an agriculturist he said they 
were all barred by res judicata and as 
regards the defendant being an agricul- 
turist he held that as the decree of the 
High Court was not against an agricul- 
turist, S. 20, Dekkhan Agriculturists' 
Belief Act had no application. Defen¬ 
dant 2 makes this appeal. 

The first question is whether the learned 
Subordinate Judge was right in refusing 
to go into the contentions regarding the 
property being held as property of Bannu 
Begum, the grandmother of the original 
plaintiff, until the payment of her dower 
or whether that contention was barred 
by res judicata. It has been contended 
by the learned advocate for the appel¬ 
lant that no question of res judicata 
arises inasmuch as in these execution 
proceedings the matter has never been 
heard and finally decided. In my opi¬ 
nion this contention is not correct. A 
reference to the appeal paper book in the 
case of First Appeal No. 167 of 1918 will 
show that these contentions regarding 
Bannu Begum’s right to the property 
were raised in tliat darkhast and were 
disposed of by the Subordinate Judge on 
4th April 1918. Against that order an 
appeal was made to this Court, First 
Ajtpeal No, 167 of 1918. In the memo¬ 
randum of appeal paras. -1 and 5 dealt 
directly with tlie question of the posses- 
sion of the Bannu Begum and paras. 11, 
12 and 15 dealt with the same point. 
^Vhetl]er these points were argued or 
were abandoned in the appeal there is no 
means of knowing as there is no judg¬ 
ment, but the High Court recorded the 
following 'order: *' The Court confirms 
the order of the lower Court and dismis¬ 
ses the appeal with costs." So that we 
must tako it that the contentions as re¬ 
gards the rights of Bannu Begum (who 
died in 1912) in the property were deci¬ 
ded against the present appellant and 
tliat being so. it is not open to him in 
subsequent execution proceedings arising 
out of tho same decree to ro-agitato these 
points. They are barred by res judicata. 
.\s a matter of fact in the view of tho 
findings wiiich were recorded on thorn 
by tho Subordinate Judge although no 
definite issues wore framed, they must 
ho taken to be barred by S. 11, Civil 
1. C. But even if S. 11 does not apply 
it has been repeatedly laid down by the 
1 rivy Council that tho question of res 
judicata is not confined within tho limits 


of S. 11, Civil P. C. but has a wider ex-j 
tension than that. There are numerous 
case on this point. The most recent case 
is Kalipada De v. Diuijaj^ada Das (1), in 
which it was held that S. 11, Civil P.C.,| 
is not exhaustive of the circumstances in 
which an issue is res judicata, and the 
plea of res judicata still remains apartj 
from the limited provisions of the Code; 
and application of the rule of res judi¬ 
cata by the Courts in India should be 
influenced by no technical considerations 
of form, but by matter of substance-, 
within the limits allowed by law. Simi-j 
lar cases are those of Bainachaiidra Eao 
V. Eainachandra Eao (2) and Earn Kirpal 
Shukul v. Mt. Eiip Kitari (3), w'hioh are 
cases in execution proceedings. So far 
therefore as tho contentions of the ap¬ 
pellant are concerned with regard to the 
rights of Bannu Begum in the property 
and the contention that the decree is not 
executable, the view taken by the lower 
Court is correct. 

The other point raised by the learned 
advocate for the appellant is this, that al¬ 
though he was not an agriculturist at the 
date of the decree of the High Court he 
is admittedly one now and therefore un¬ 
der S. 20, Dekkhan Agriculturists’ Belief 
Act he is entitled to instalments and fur¬ 
ther under S. 22 of the same Act bis 
property cannot be attached and sold. 
The contention regarding S. 22 of 
the Act may be very briefly disposed.of 
as S. 22 of the Act has not been extended 
to Nasik District in which the property 
is situated. With regard to S. 20 of the 
Act, tho question is a little more difficult. 
Tho learned advocate for the appellant 
has argued that it has been held by this 
Court that the question of status of an 
agriculturist may be raised in execution 
proceedings and he relies on the case cf 
Bai Diwali v. Patel G/n^/tur (4), in which 
it was hold that S. 20, Dekkhan Agri¬ 
culturists’ Belief Act, contemplates that 
even when a decree has been passed 
which does not allow instalments, the 
Court should have power to allow 
instalments in execution. The decree 
against the defendant having been pass¬ 
ed by the High Court, which has no 
j urisdic tion under the Dekkhan_Agi'icul- 

(1) A. 1. iF li)$0 l\'c. C.‘200=5T 

I. A. 24 (P. CX 

(2) A. I. K. 1922 P, C. S0=67 1. C. 408=40 

1. A. 129—15 Mad. S20 (P. C.). 

(S) [188?} 0 All. 289=11 I. A. ST (P. 0.), 

(4) [1908] 32 Bom. 391=10 Bom. L. R. 577. 
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turists’ Belief Act, ifc follows that the 
defendant was not an agriculturist, or at 
any rate failed to plead that he w^as so, 
at the date of that decree. This being 
so, the question is whether S. 20, 
Dekkhan Agriculturists’ Belief Act has 
any application. That section says: 

“The Court may at any time direct that the 
amount of any decree passed whether before or 
after this Act comes into force, against an agri*. 
culturist, or the portion of the same whieh it 
directs under S. 19 to be paid, shall be paid by 
instalments with or without interest.” 

This question baa been before this 
Court several times and is covered by 
authority. The case of Mulji v. Gover- 
dhandas (5) is exactly on all fours with 
the present case and it has been pointed 
out in the recent case of Manehlal v. 
Mahipatram (6) that it is not inconsis¬ 
tent with Bed Dicuali v. Patel Girdhar (4) 
quoted above. The facts in Mulji V. 
Goverdhandas (5) were exactly similar to 
those in the present case. There was a 
decree on the original side of the High 
Court against the defendant, In execu¬ 
tion proceedings he made an application 
under S. 20, Dekkhan Agriculturists’ Be¬ 
lief Act contending that he was an agri¬ 
culturist. It was held, firstly, that the 
point whether the defendant was or was 
not an agriculturist was involved in the 
suit as in virtue of S. 11 and S. 3, 
Cl. (w), Dekkhan Agriculturists' Belief 
Act, the High Court would not have 
jurisdiction to entertain the suit if the 
defendant was an agriculturist, and it 
must therefore bo taken to have been 
decided that the defendant was not an 
agriculturist at the date of the decree. 
Secondly, that as the defendant was not 
an agriculturist at the date of the decree 
be could not in execution proceedings 
raise the question that he was an agri¬ 
culturist at the date of the decree. This 
case is precisely on all fours with the 
present case. Ifc has never been over¬ 
ruled and therefore governs the present 
case. A reference has been made to the 
case of Manehlal v. Mahipatram (3), 
which however is a case turning on arrest 
under S. 21, Dekkhan Agriculturists' 
Relief Act, That is a Bull Bench case 
and in the judgment of Crump, J., at 
p. 1117 reference is made to M%dji v. 
Goverdhandas (5) and ifc was held that 
■^0 crucial date in a case under S. 20. 

(5) A. I. R. 1923 Bom. 36=76 I. G. 148. 

(6) A. I. R. 1927 Bom. 492=103 I. G. 898=51 

Bom. 451 (F. B.). 


Dekkhan Agriculturists’ Belief Act. is 
the date of the decree only. That ex¬ 
actly applies to the present case. At 
p. 1121, Pafckar, J., refers to the case of 
Miil^i V. Goverdhandas (5), and another 
case to the same effect, Balehand v. 
Ohunilal (7) and referring to the apparent 
conflict between these decisions and the 
view taken in Bai Diivali v. Patel Gir- 
dliar (4) points out the reasons regarding 
the extension of certain notifications *fco 
the whole presidency but there is no con¬ 
flict between these decisions. The fact 
therefore remains that the 'cases of Bal- 
cliand V. Chunilal (7) and Mulji v. Go¬ 
verdhandas (5) have not been overruled 
and are still binding on us. The latter 
case is exactly on all fours with the pre¬ 
sent case. It says that the crucial date 
in a case under S. 20, Dekkhan Agricul¬ 
turists’ Belief Act, is the date of the de¬ 
cree, and at the date of the decree in the 
present case the present appellant-defen¬ 
dant 2 was not an agriculturist. The 
view, therefore taken by the learned 
Snbordinate Judge is perfectly correct. 
The appeal fails and must be dismissed 
with costs. Application for stay is also 
dismissed with costs. 

Beaumont, C. J.—I agree. 

p.n./r.k, Ai^peal dismissed. 

~{1) [1913] 37 Bom. 486=19 I. C. 901. 


A. I. R. 1931 Bombay 509 

Baker, J. 

Chaturhlmjdas Parmanandas —Appel- 
lant. 

V. 

Natvarlal Trihliovandas — Bespon- 
dent. 

A.ppeal No. 23 of 1930, Decided on 
16th February 1931, against order of 
First Class Sub-Judge, Broach, in Mise. 
Appln. No. 29 of 1929. 

Civil P. C. (1908), O. 43. R. 1 (r)—AppHca- 
lion for attachment before judgment—Court 
not ordering attachment on account of under¬ 
taking by defendant not to dispose of pro¬ 
perty till end of suit—Property disposed of 
in contravention of undertaking —Appli¬ 
cation by plaintiff to lake proceedings for 
contempt of Court against defendant not 
granted—Order being under O. 39, R. 2 
held to be appealable. 

On an application by the plaintifi for attach¬ 
ment before judgment of the property of the 
defendant, the defendant gave an undertaking^ 
that he would not sell the same till the disnosal 
of the suit and the Court did not pass anv ord^^r 
for attachment. But the defendant sold the 
property before the disposal of the suit. The 
plaintiff thereupon, applied for proceedings for 
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rontempt 01 Court to be taken against the de- q 
lendint. The application was not granted: jj 
Held: that an appeal lay from the order 
which was equivalent to an order under 0. 39, ^ 

R. -2: Mad. 907; 23 Mad. 517: .4. L R. lOlG 6 

Mad. 571 and 42 .UT OP, Itcf. [P 510 C 2] p 

FI. V. Dlvatia —for Appellant. u 

If. 1). 'Jliako/ —for Ilespcndent. a 

Judgment—This is an appeal from j 
an order of the First Clo.s3 Subordinate c 
Judge at Broach refusing to tako pro- t 
ccedings against the opponent for con- g 
tempt of Court. Tho i)reliminary ob- r 
joction is taken on behalf of tho respon- j 
dents that no api)oal lies. ] 

Tho facts are that in tho course of a , 
sr.it tho phiintilTs presented an appli¬ 
cation to fcliO Court stating that a large 
sum was duo to them from the defon- 
danls’ linn, that defendant 5, who was 
onaof'tho pprtners in the firm, had 
already mortgaged some of his proper¬ 
ties and was making arrangements to 
sell otliors of them to some other per¬ 
sons, and praying for an .order for the 
attaclimcnt of defendant 5 s ,belo\v- 
mentionod immovable properties before 
iiulgment. On this application tho de¬ 
fendant stated tliat he liad no intention 
to sell the property, and gave an under- 
taking not to sell the sarne till tho dis- 
])Osal of the suit. On this undertaking 
iioing given, the Judge passed tho fol¬ 
lowing order on Idtii January 1927: 

"ncfcrukinls imuerPdco not to sell this pro- 
Poitv neiulento lito without tbo order of tho 
Courl. bee ailidavits Kxs. 24 and 25. 1 there- 

{ore do not think it nccossuvy to specifically 
attach tho property. It is understood that this is 
equivalent to rcco'iivey tho property in Court’s 
protection and survcillanco so that ueno else 
can attach or proceed against the property un¬ 
til further order of tbo Court.” 

Subseipiently before the disposal of 
tho suit defendant 5 sold tho property, 
and tho plaintiif thereupon applied for 
I-rocoedlngs for contempt of Court to bo 
taken against him. Tho Suhordinato 
Judge rofusod to take prooeodings, and 
an appeal has been prosonted against his 
order. It is contended on belialf of tho 
respondents that no appeal is provided by 
tho Civil Broceduro Code against an 
order refusing to take proceedings for 
contempt, although it is admitted that 
if tho order has lioon one granting an 
injunction an appeal would have lain. 
It is contended on behalf of tho appel¬ 
lant that tho defendant having given an 
express undertaking not to sell, and tho 
Court having acted on that undertaking, 
which was in force during tho pendency 


of the suit, the effect of the undertaking 
is the same as that of an injunction, and 
reference is made to Kerr on Injunction, 

6th Edn., p. 668, ^Yoodroffo on Injunction 
pp. 140 and 141, and cases quoted there¬ 
under. Under 0. 39, R. 2, an appeal lies 
against an order granting or refusing an 
injunction under 0. 43, R. 1 (r). It is 
contended that the application made by 
the plaintiffs w^as not an application for 
an injunction, but if it be regarded as 
an application for attachment, an ap¬ 
peal will lie under 0. 43, R. 1 (q). Tiio 
learned advocate for tho appellant relies 
on Abdul Unhivian Sahch v. Gcnipiithi 
Bhaita (l), Adailahi Thevan v. Imperial 
Bank, Madura Brauch (2). and Eani. 
Prasad Siu(jh v. The Benares Bank Ltd. (3), 
as showing that any order in the nature 
of an injunction is appealable. There can 
he no doubt that the undertaking given 
by the defendant net to dispose of bis 
property during the pendency of the suit 
read in conjunction with the order of the 
First Class Subordinate Judge vefeiredi 
to above dated 12th January 1927, has^ 
the effect of the grant of an injunction 
against defendant 5 restraining him from 
disposing of his property during the 
pendency of the suit. This being so, 
tho order is equivalent to one under 

0. 39, R. 2, Civil P. C. Now that order 
provides not only for the granting of^ 
tho injunction, but under Cl. (3) provides; 
a penalty for breach of the injunction.| 
Under 0. 43, R. 1 (r). an order made- 
under R. 2, 0. 39. is subject to appeal. 

\s is admitted, and as has been held in 

Suppi v. KuJihi Koita (4). an appeal lies 
from an order declining to order arrest 
or attachment of property for disobe¬ 
dience of an interlocutory injunction 
granted under the rule. 

> In these circumstances I hold that an 
* appeal lies against tho order, and 
I therefore the case must proceed on the 

^ merit?. 

^ As regards the merits, there were two 
^ suits against tho opponent, the first, 
^ which is Suit No. 144 of 1925. was 
^ brought by Uiralal Thakorlal, who is 
^ also a member of the firm of Chaturbhnj- 
das, which is the plaintiff in Suit No. 184 
of 1926. the present suit, the other part¬ 
ners being his father and brother. The 


(ll [1900] 23 Mi\d. 517=10 II. L.'1.305. 

(2) A. I. R. 1930 Miul. 574=95 1. C. 190. 

(3) [1919] 42 An.9S=5Sl. 0.600. 

(4) [1910] 39 Mad. 907=34 I. 0. 538. 
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plaintiffs, therefore are practically iden¬ 
tical in these two suits. On 10th Ja¬ 
nuary 1927, Hiralal obtained a decree 
against the defendant firm in the other 
suit, and on 24th January, he presented an 
application for execution for sale of the 
immovable property of defendant o. On 
12th January 1927, the order in the pre¬ 
sent suit was passed already referred to, 
by which on the defendant undertaking 
not to sell the property without the 
order of the Court, no order for attach¬ 
ment was passed, it being understood 
that the property was under the Court’s 
protection. In the other suit, appeal 
proceedings went on until the end of 
July -1928, and on 9th February 1929, 
opponent No. 2 paid the amount to the 
decree-holder Hiralal, and on the same 
day a sale-deed was passed. From this 
it will appear that 12 days after the 
property in the present case had been 
dealt with by the Court in pursuance of 
opponent No. 1, viz., defendant 5’s 
undertaking, an application was pre¬ 
sented by the plaintiff in the other suit 
who is one of the plaintiffs in the pre¬ 
sent suit, being a member of the firm 
along with his father and brother, ask¬ 
ing for satisfaction of the decree in Suit 
No. 144 of 1925 by the sale of proper¬ 
ties 1 to 3 which is dealt with by the 
order of 12th January 1927. If defen¬ 
dant 5 had not sold the property pri¬ 
vately, it would have been sold by the 
Court as notice bad been given to him 
and proclamations of sale issued. All 
this is set out in the judgment of the 
learned Subordinate Judge. No doubt 
the defendant having undertaken not to 
sell the property without the leave of 
the Court, there was a technical breach 
by his doing so without informing the 
Court. But in view of the circumstances 
in which the property was sold, i e., to 
pay off the decree obtained by plaintiff, 
who is himself a plaintiff in the present 
suit and had applied for attachment of 
that very property, I am not disposed to 
differ from the view taken by the learned 
Subordinate Judge. The circumstances 
are very peculiar. It would bo a differ¬ 
ent matter if defendant 5 had sold the 
property and kept the sale proceeds to 
himself. 

It has been argued on behalf of the 
appellant that all that the appellant 
seeks is that the sum of Bs. 1,100 out of 
the purchase price which remains with 
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defendant 5 should be attached and that 
he does not wish him to be sent to jail. 
The present application must be taken 
to be under O. S9, B. 2 (3), Civil P. C. 
The sale by the defendant 5 was in a 
sense forced by the plaintiff Hiralal 
having taken step-s to execute the decree 
in Suit No. 114 of 1925 against him by 
the sale of the property. 

In these circumstances, I do not think 
there are sufficient reasons fcr differing 
from the view of the lower Court, and 
the appeal will be dismissed with costs, 
one set. 

R. M,/r.K. Appea I dism issed. 
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Beaumoist, C. J. akd Baker, J. 

• Motihhai Somabhai Patel and others — 
Defendants—Appellants. 

v. 

Dalu/ahhai llorar Patel and others — 
Plaintiffs—Bespondents. 

Second Appeal No. 492 of 1928, De¬ 
cided on 20th March 1931, from decision 
of District Judge, Broach, in Appeal 
No. 50 of 1926. 

Bombay Bhagdari Act {5 of 1862), S. 3 — 
Tille acquired by adverse possession does 
not affect conditions under which land is 
held—Adverse possession. 

A x)erson who acquires land of a particular 
tenure by ads'erse possession holds the hind 
subject to the incidents of that tenure pvud not 
free from those incidents. 

Bhagdari land after alienation does net 
cease to be such, and if a title to it is acquired 
by adverse possession by a person who is not a 
bhagdar, that does not affect the conditions 
under which he holds the land, which remains 
the same as before thd alienation : 3 I. C. 761, 

Eef.; 15 Bom. 172 (F.B.), Doubted. [P 512 C 2] 

S. Y. Ablujanka )—for Appellants. 

G, N. Thakor and TI. D. Thakor—for 
Bespondents. ‘ 

Beaumont, C. J.— The only question 
which has been argued in this appeal 
and the only question on which it is 
necessary to express an opinion is a very 
short one. The land in suit was ad¬ 
mittedly bhagdari land prior to 1874. 
In the year 1874 that land was alienated 
and it is not disputed that the alienation 
was void under S. 3, Bhagdari Act (Bom, 
Act 5 of 1662). The land however has 
not been restored to the original owner 
as it might have been, by the Collector 
under the powers conferred upon him by 
S. 3 of the Act. The question raised in 
the appeal is whether the land in the 
hands of the persons who acquired it, 
whatever their interest may be, under 
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the customs atlecfcing bhagdari land or 
is free from those customs. The appel¬ 
lants contend that it is freo from the cus¬ 
toms, the particular custom relevant to 
their case being a custom as to the suc¬ 
cession of bhagdari land. On the face 
of it the proposition contended for by 
the appellants seems a rather extrava¬ 
gant one. The only interest which could 
bo ac.juired under tho void conveyance 
would, I bake it, bo a title by adverse pos¬ 
session againsttheoriginalalianor, and bho 
contention of the appellants really comes 
to this; that tho alienee has acquired by 
adverse possession title to something 
(lilTorent from that of which he dispos- 
30 'sod tho original owner. The land of 
which ho dispossessed the original owner 
was bhagdari land, and it is suggested 
that what was ac(]uired is non-bliagdari 
land. Tho contention of tho appellants 
is supported l»y one case and one case 
only. That is tho case of Parfthotavi 
Phaishanbir v. llira ZVwuf/ (l). Tho 
head-note in that case is that the aliena¬ 
tion of an undivided portion of a hhag 

or share in tho bhag to a porson who is 

nob a bhagdar is void under S. 3, Bhag¬ 
dari Act. It is obvious thcroforo that 
tho actual decision in that caso does not 
cover tho question with which wo have 
to deal. Bub Sir Charles Sargent, C. J., 
in the course of his judgment in dis- 
cussing whether alienation of an un¬ 
divided portion of a bhag was prohibited 
by the Act or not points out that the 
liorson Nvho acquires a title to an un¬ 
divided sharo in a bhag would necessarily 
got tho right to sue for partition and ho 
says (p. 175): 

“riicro is no section in the Act, which with¬ 
out st raining its lnigu;\ge, could he construed 
to have the effect of in-ohibiting such nn alienee 
from suing for p\rlilion; and tho lands allotted 
to him on such partition would not he subject 
to tlic bhagdari tenure, which is not a ijuxlity 
of the lands—or else tlioro would have been no 
noccssitv for tho Act.” 

I confess that I feel some diiViculty in 
seeing exactly what the learned Chief 
Justice meant by that dictum. I should 
have thought that bhagdari tenure or 
any other form of tenure was a quality 
affecting the land and not the partioular 
individual who holds tho laud. Mr. 
Thakor for tho respondent suggests that 
what tlio learned Chief Justice meant 
was that inasmuch as a title acquired 

']!) Llt'V'bnD U.ninlTg iF.Bj'; 


by partition might be said not to be 
acquired by means of an alienation there 
would be nothing which the Collector 
could set aside under S. 3 of the Act, It 
may be that the learned Chief Justice 
had something of the sorb in his mind, 
but if he intended to say that the land 
in tho hands of a particular holder ceased 
to bo bhagdari tenure I can only say 
that I do not agree with that dictum and 
it seems to me inconsistent with the 
decision in Jijibhai v. Nagji (2), in 
which it was held that the prohibition 
against alienation of an unrecognized 
subdivision of a bhag provided by S. 3, 
Bhagdari Act, applies to tho person in 
possession of the bhag though he may 
not bo tho bhagdar. Mr. Abhyankar for 
the appellants admits further that the 
land in his clients' hands remained sub¬ 
ject to the right of the Collector to set 
aside the alienation under the power 
conferred by S. 3 of the Act and at 
any rate to that extent he admits that it 
is bhagdari land. But, in my opinion, 
the broad principle is that a person who 
acquires land of a partioular tenure by 
adverse possession holds the land subject 
to the incidents of that tenure and not 

I 

freo from those incidents. I think there¬ 
fore that the learned District Judges' 
judgment oontirming tho learned Sub¬ 
ordinate Judge s judgment was perfectly 
right and that the appeal must be dis¬ 
missed with costs. Buie also discharged 
with costs. 

Baker, J.—I agree. The fact that 
tho land is admittedly still liable to 
resumption by the Collector under the 
Bhagdari Act is in itself an indication 
that tho land continues to bo bhagdari. 
Although tho cases on this subject in 
this Court are numerous, no case has 
ever laid down that bhagdari land after 
alienation ceased to be such, and if a 
title to it is acquired by adverse posses¬ 
sion by a person who is not a bhagdar, 
that does not all'oot the conditions under 
which he holds the land, which remains 
the same as before the alienation. I agree 
that the appeal should bo dismissed with 
costs, as no objection has bean taken to 
tho existence of the custom ou which 
tho plaintitY bases his case. 

K. N. / u. K. Ap pea I d ism issed . 


( 2 ) 3 1 . 0 . 761 . 
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Morphv and Rangnekar, JJ. 

Motilal Gangadhar Kabre —Accusal— 
Applicant. 

V. 

^?7np^?'<^^’~Opposite Party. 

Criminal Appln. No. 83 of 1931, Daoi- 
God on llfch June 1931, from conviction 
and sontenca passed by Dist. Magistrate, 
East Khandesh. 

(a) Criminal P. C. {1S93). S. 144—Order 
by IVIagistrale must state material facts. 

Before a I^Iagistrate can taiie action under 
S. 144 he must bo of the opinion that imme¬ 
diate prevention of speedy remely is necessary, 
and when he has made up his mind that it is so, 
he must state the material facts in the order. 

[P 513 0 1,2] 

(b) Criminal P. C. (1898), S. 144 (3) — 
Order cannot direct public generally simpli* 
citer. 

Subsection (3), S. 144 is an exception to 
the general rule that the order shall be directed 
to a p.articular person and the order cm be 
directed to the public generally only “when fre¬ 
quenting or visiting particular places,” such, for 
instauce, as a market or a park or other place 
within a specified boundary : 14 Bom. 165 and 
27 I. G. 146, Foil. [P 513 0 2] 

(c) Criminal P. C. (1898). S. 144 (3) 
—Order prohibiting public generally and 
certain persons named therein from taking 
part in procession within municipal limits is 
ultra vires. 

An order prohibiting public generally and 
certain persons named therein from taking part 
in a procession within the whole of the munici¬ 
pal limits and all public places within such 
limits does not conform to the requirements of 
S. 144 (3) and is beyond powers of a Magistrate: 
A.I.R. 1931 Bom. 325. Ref\V 513 C 2; P 514 Cl] 

G. S. Gupte—ior Applicant. 

P. B. Shingne —for the Crown. 

Rangnekar, J, —The accused were 
convicted by the District Magistrate of 
East Khandesh under S. 188, I. P. C., for 
disobedience of an order duly promul¬ 
gated by the Subdivisional Magistrate, 
Erandol, under S. 14-1, Criminal P. C. 
The only question raised on this peti¬ 
tion is whether the order was a lawful 
order within the meaning of S. 144, Cri¬ 
minal P. C. Two points are taken by 
Mr. Gupte on behalf of the petitioners. 
The first is that the order does not state 
the material facts of the case as required 
bysub-S. (L) of the section, and secondly 
the order is too wide and beyond the 
powers conferred by sub-S. (3), S. 144 
of the Cole. 

Before a Magistrate can take action 
under this section he must be of the 
opinion that immediate prevention or 
speedy remedy is necessary, and when 

1931 B/65 & 66 ^ 


he has made up his mind that it is so, 
he must state the material facts in the 
order. It will he seen that no material 
facts are set out in the first part of the 
order. It appears from the judgment of 
the learned District Magistrate that the 
order was promulgated to prevent a 
breach of the peace and rioting, which 
the authorities apprehended on account 
of the sentences passed by the High Court 
in what is now known as the Sbolapur 
case. That, we think, was a material 
fact which should have been stated in 
the order; and we think that this part of 
the order as it stands is vague and does 
not comply with the requirements of 
S, 144 (l) of the Cole. 

The second point is a more substantial 
one. It is clear from the record that 
the order was promulgated under sub- 
S. (3), S. 144,1 Criminal P. C, and that 
the petitioners are not included in the 
parsons specially named in the order, 
and the order would be applicable to 
them only as members of the public 
generally, 

A careful perusal of the language of 
S. 144 of the Code shows that the power 
of a Magistrate under it is confined to 
the direction to a particular person or 
parsons to abstain from acts of a certain 
character, or to the public generally to 
abstain from similar acts “when fre¬ 
quenting or visiting a particular place.”/ 
Sub-S. (3) of the section is an exception 
to the general rule that the order shall 
be directed 'to a particular person. Bub 
the order can be directed to the public 
generally only ‘‘when frequonbing or 
visiting a particular plac3,” such for ins¬ 
tance, as a market or a part or other 
place within a specified boundary. Thera 
is no power to direct the public gene¬ 
rally simpliciber. This in our opinion, 
is the plain meaning of S. 144 of the 
Code. If an authority is necessary re¬ 
ference may be made to Qiceeii-Empress 
V. Lakhmidas Makandas (l) and E?npe- 
ror V. Bkagicbhai (2) 

The order in question prohibited the 
public generally and certain persons! 
named therein from baking part in bhal 
procession within the whole of the muni-^ 
cipal limits^ of Erandol and all public 
places within such limits. In our opi¬ 
nion therefore the order does not con¬ 
form to the requirements of S. 144. gub- 
' '(irClSSg] 14 Bom. 165. ^-- 

(2) [1914] 16 Or. L. J. 98=27 I. G. 146.' 
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S. (3). Criminal P. C., and was beyond 
the powers of the Sub-divisional Magis- 
itrate, Erandol, under that section. 

A similar point arose in In Re D. V, 
Beivi (3), and we agree with the view 
there taken as to the scope of S. 144 (3) 
of the Code. In that case "Madgavkar, J. 
observed as follows (p. 675) : 

“ \Vc arc also of opinion that the order being 
adclrc=;=;ed to Die public generally must be 
limited under S. Ml (3i to the public when 
fre'inoniing or visiting a pirticular place. To 
argue that though no such particular place is 
specified all the streets in the citv and canton- 
ment of Bclg\nin arc implied, would appear to 
defeat the objects of the section, prohibiting, as 
it docs, the performance of acts, which would 
othorwire bo lawful.” 

I think that having regard to the 
terms of the section, it is only when a 
^Magistrate is of opinion that the public 
generally are likely to frequent or visit 
a particular place, i. o., a definite or 
specified place, and trouble is apprehen¬ 
ded, that any order under sub S. (3) can 
he made. As it stands, the effect of the 
order would he to prohibit all processions 
even of an innocent character, o. g., a 
marriage or a religious procession, being 
taken out at or in any public place in 
Erandol. The order is nob directed to 
the public when froniionting or visiting a 
particular place, and in my opinion does 
not comply with the requirements of 
R. 144 (3). The order therefore is illegal 
and beyond the powers conferred upon 
the Magistrate under tlia section. 

Clause 2 of the order is somewhat 
curious, and I am nob at all sure whe¬ 
ther liy the same order it was competent 
to the Suh-divisional "Magistrate, Eran¬ 
dol, to make the order contained therein. 
As far as I can see, it is only under sub- 
R. (4) of S. lU: that it is open to a Magis¬ 
trate to rescind or alter any order made 
by him under the section, i^ub this 
moans that he can rescind or alter an 
order previously made under the section. 
It is doubtful if by one and the same 
order a Magistrate can i>rovido for an 
oxcejition to tlie order, of tbo kind sob 
out in Cl. 2 of the order. It is also 
doubtful whetlior under tlie section a 
i^Iagistrato can delegate tiie power to 
a Police Rub-Inspector to permit tlie act 
prohibited by the order being done. In 
view of our conclusion in the case it is 
not necessary to pursue the point fur¬ 
ther. 

_In the result, wo set asido the oonvic- 
(3) A, 1. K. PJ31 Born. 325=1931 Or. 0.’SSf. 


tion and sentence, and direct the fine, if 
paid, to he refunded. 

Pylurphy, J.— I agree. 

v.B./r.K. Conviction set aside. 
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Fatkar, Ag. C. J. and Murphy, j. 
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V. 

.4 n na Vitlioha- — Accused. 

Criminal Appeal No. 189 of 1931. Deci¬ 
ded on 17bh June 1931, against order of 
acquittal passed by Presidency Magis¬ 
trate. Third Court, Bombay. 

(a) Criminal P. C. (1898), S. 439—Order 
of executive officer though is not order of in¬ 
ferior criminal Court if enforces exaction of 
penalty for breach, its propriety can be con¬ 
sidered by High Court. 

Although an or.loi: of an exoculivo ofiioer not 
boiug an order of an inferior criminal Court 
cannot he sot aside in revision, when an exe¬ 
cutive olheer makes an order or issues a notifi¬ 
cation, ai\d an attempt is male to enforce tho 
exaction of \ penalty against a person commit¬ 
ting a broach of such order or notification it 
becomes the duly of the judicial authoritv to 
consider wucthor tho order is prooerlv male or 
not : G C.il. 8S ; .1. I. R. 1929 B.nn. 433 ; 12 
B't'.n. 400 ; 7 Rom. L. R. IGl and Dnl:c of Bcih 
ford V. Dtur'^on, (1875) 20 Eq. 353, Foil. ; S 
J.C. 747, Rff. • [P515C 1,2] 

{b) Bombay City Police Act (1902), S. 27 — 
Order of Commissioner of Police, Bombay, is 
liable to be questioned in law Court. 

An order passed bv tho Co’naaaissioner of 
Police, P.ombay, nnder'S. 27 is liable to be^qnes- 
tiopcl in a Court of law. fP 515 0 2] 

(c) Bombay Cit/ Police Act (1902). S. 27— 
Reasonable suspicion can form basis ot order 
—Burden of proof lies on person challeng¬ 
ing it. 

The expressions “it shall appear.ate 

calculator’ anl "a reasonable suspicion that 
unlawful designs are ontorta'ned” obviously 
I:\v down a standard for the basis of such aa 
order, far short of proof, though more than bare 
suspicion and it must lie on anyone who chal- 
leagos such an order to show, either that tho 
order complained of was beyond the scope of the 
section, or that the Btandatvd laid down by ^tho 
section has not been reached. [P 510 C 2} 

P. B. Shingne-ioY tha Crown. 

Shroff with P. E. P/i:piJar<! —for Ao* 

CUSOlI. 

Fatkar, Ag. C. J,— Tha accused in 

this case w.as deported by the Commis¬ 
sioner of Police on loth December 192b. 
The order expired in 192S. Again, on 
3rd June 1930, he was arrested and on 
Ith Juno another order for deportation 
was passed by tho Commissioner: Ex. A. 
Tho accused d’sohoyad the order and 
came within the limits of Bombay, and 
was arrested on 9tb September 1930. 
was tried before the Third Presidenoy 
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■Magistrate, and was acquitted. Tbe 
learned Magistrate sent for the papers 
and dooucnents which formed the basis of 
the order by the Gommissioner of Police, 
and on failure to produce them he drew 
an inference that the order was not justi¬ 
fied. Ha was also not prepared to place 
any reliance on the evidence of Mr. Ta- 
wade, the Sub-Inspector and Mr. Lyon, 
Inspector of Police, and on the evidence 
came to the conclusion that the matter 
relating to the deportation of the accused 
was rushed through, that the accused was 
working at a pan shop and was not in the 
habit of extorting money from people, 
and he therefore acquitted the accused. 
The Government of Bombay has appealed 
against the order of acquittal. 

It is urged on behalf of the Crown that 
once an order is passed by the Commis¬ 
sioner of Police under S. 27, Bombay 
City Police Act, 4 of 1902, the order being 
an administrative order is final, and that 
it could not be questioned in a Court of 
law, and reliance is placed on the deci¬ 
sion in la re Pandarang Shidrao (l). 
A similar contention was raised and was 
not accepted in the case of Emperor v. 
Bhalchandra TrimbaJc (2), where it was 
held that public authorities even acting 
within the defined limits of their powers 
must nob conduct themselves arbitrarily 
or tyrannically, and that in the case of 
Dahe of Bedford v. Daiosoa (3) Sir George 
Jessel, M. R., held that the public body 
are to be the judges subject to this that 
if they are manifestly abusing their 
powers the Court will say that it is nob 
a fair and honest judgment and will nob 
allow it. To the same^effeob is the deci¬ 
sion of the casein Nagar v. M^tnicipalUy 
of Dhandhuka (4). The power of the 
Magistrate to go into the question, 
whether the order of the Gommissioner 
was valid,' has bean recognized by 
Tyabji, J., in la re Tarahai (5). The order 
of an executive officer, not being an order 
of an inferior criminal Court, cannot be 
set aside in revision according to the 
decision in la re Panduraag Shidrao (1); 
but when an executive officer makes an 
order or issues a notification, and an at¬ 
tempt is made to enforce the exaction of 
a penalty- against a person committing a 
"(1) [19L0J IL Cr. L. J. 705=8 I. C. 7d7. 

(2} A. I. R. 1929 Bom. 433=1929 Cr. 0, 5^5 
=123 t. 0. 497. 

(3) [ISToJ 20 Eq. 353. 

(4) [1887J 12 Bom. 490. 

(5) [1905] 7 Bom. L. R. 161. 


breach of such order or notification, it 
becomes the duty of the judicial authority 
to consider whether the order is properly 
made or nob : see la the matter of the 
Petitioa of Surjaaaraia Dass (b). The 
Magistrate was therefore right in con- 
sidering the question whether the order 
of the Commissioner of Police was justi¬ 
fied on the evidence on the record. If the 
papers and documents ■which formed the 
basis of the order of the Commissioner of 
Police had been produced, they might have 
strengthened the case of the Crown. In 
the absence of these papers and docu¬ 
ments we have to consider whether the 
evidence on the record is sufficient to 
show that the order passed by the Com¬ 
missioner under S. 27, City of Bombay 
Police Act, fell within the ambit of the 
section. 

It appears that the accused was depor¬ 
ted in the year 1926. There was an 
order of deportation against him which 
was in full force for two years. After 
the effiux of tsvo years he was again 
suspacbed by the police, and Mr. Tawade 
in'his examination says that in the course 
of investigation in connexion with a riot 
case he gob information that the accused 
and others were in the habit of extorting 
money from people and assaulting them, 
and that it was thought desirable tobreak 
up the gang and send them to their 
native places. After the investigation by 
Mr. Tawade. Mr, Lyon placed the accused 
before the Commissioner of Police, pre¬ 
pared the necessary papers, the Commis¬ 
sioner went through the evidence, and 
passed an order against the accused and 
one Babu Narayan. From Ex. A it ap¬ 
pears that there -was a report before the 
Commissioner of Police by Mr. Lyon, 
Inspector of Police, and the Gommissioner 
of Police was satisfied that Babu Narayan 
and Anna Vithoba were members of a 
gang whose actions were calculated to 
cause danger and alarm, and that it was 
necessary to break up this gang of bad 
characters as there was reasonable suspi¬ 
cion that they entertained unlawful de¬ 
signs. Under S. 27, City of Bombay Police 
Act. a reasonable suspicion that unlawful 
designs are entertained by a gang is a 
sufficient basis for an order to be passed 
-by the Commissioner of Police. The 
'learned Magistrate came to the conclu¬ 
sion that no regular complaint was filed 
before the Court against the aecn^eH and 

(Cij [ISSJ] G Gal. ss! ^ -- 
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that therefore it was reasonable to infer 
that tliere was no proper foundation to 
press the charges. There were no con¬ 
victions against the accused, but under 
S. 27 a reasonable suspicion that unlaw¬ 
ful designs are intended by a gang is a 
sufficient basis for an order under S. 27. 
Apart from the fact that there was a 
previous order of deportation against the 
accused, the evidence on tie record of 
l^Ir. Tawade and Mr. Lyon shows that 
the order of the Commissioner of Police 
fell within the ambit of S. 27, and we 
are not satisBed that the order passed 
by the Commissicner under S. 27 was 
wanton, arbitrary or unjust. We think 
therefore that the learned Magistrate’s 
order of acquittal is wrong. We must set 
aside the order of acquittal and convict 
the accused. We therefcre convict the 
accused under S. 128, City of Bombay 
Police Act, 4 of 1902, and sentence him 
to jiay a fine of Rs. 100, in default three 
months’ rigorous imprisonment. The ac¬ 
cused is given fifteen days’ time to pay 
the fine after which he must obey the 
order of the Commissioner. 

Murphy, J. — Tn certain cases—in¬ 
stances being S. 144, Criminal P. C., and 
the one we are now' dealing with, P. 27, 
City of Bombay Police Act, and various 
provisions of a like nature in Municipal 
and other Acts—a discretion is conferred 
on certain oflicors or corporations to issue 
notices, or orders, and if these are dis¬ 
regarded, to enforce them by a prosecu¬ 
tion for the act of disregarding or dis¬ 
obeying them. Here tho Commissioner 
of Police ordered the accused to quit tho 
city of Bombay on the grounds mentioned 
in S. 27, and not to return within two 
years. Accused has disregarded this 
order, and has returned after an absence 
of a few months elsewhere. There is no 
provision in the Act for an appeal against 
the Commissioner of Police’s order. The 
general principle applicable to cases 
where a discretion is given, is that, it 
must be exercised within tlio scope of the 
powers conferred, bona fulo, and not 
capriciously, wantonly or oppressively 
and after a reasonable inquiry, in w’hich 
the opjionont has had a hearing. Such a 
discretion is nob howmver excepted from 
criticism altogether, as has been conten¬ 
ded by the learned Government Pleader, 
but when challenged has to be con¬ 
sidered fj'om this point of view. Here 
the basis is : 


“the movements of a lody of persons forming a 
criminal gang in the City of Bombay which are 
calculated to cause danger or alarm, or a reason¬ 
able suspicion that unlawful designs are enter¬ 
tained.’' 

The expressions “it shall appear . . . 
are calculated and a reasonable suspicion 
that unlawful designs are entertained” 
obviously lay down a standard for the 
basis of such an order, far short of proof,, 
though more than bare suspicion and iti 
must lie on anyone who challenges such 
an order to show, either that the order 
complained of was beyond the scope ofj 
the section, or that the standard laid! 
down by the section has not beem 
reached. 

Now, the prosecution in the Court 
below examined the police officer who 
was deputed to investigate the doings of 
the criminal gang, the accused was alleged 
to belong to, and another police officer, 
who says that the accused had been 
known to him, in the sense in which that 
expression is used by the police, for five 
years and that he earns a living by 
terrorism and extortion. This evidence, 
which is Urgely of repute, is the basis 
of the Commissioner of Police's reason¬ 
able suspicion, and it also appears that 
the accused was produced before the 
Commissioner of Police, who heard him, 
as well as the police officers. 

The proceedings are, no doubt, short 
of the procedure of a trial, the require¬ 
ments of which seem to have been con¬ 
fused by the learned Magistrate with 
those of the section. Ho also seems to 
have mistaken his own powers for those 
of an appellate Court, calling for the 
record and proceedings of an inferior 
one, on the second point, for the Commis¬ 
sioner of Police’s proceedings were nob 
evidence any more than the report of tho 
Sub-Tnspeotor to his superiors. 

I think the learned Magistrate was 
wrong. The Commissioner of Polices 
order is within the section, and it cannot 
be said that ha based it on no evidence, 
or that he made it arbitraril>, and with¬ 
out any reasonable grounds for suspect¬ 
ing what is alleged against the accused, 
T agree therefore with the order made by 
tho learned .Chief Justice. 

v.b./r.k. Order set asi^e> 
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Patkar, Ag. C. J. and Murphy, J. 

K. E. Accused—Applicant. 

V. 

Emperoi —Opposite Party. 

Criminal Revn. Appln. No. 148 of 1931, 
Decided on 30th June 1931, from order 
of Special Magistrate, First Class, Poona. 

(a) Criminal P. C. (1898), S. 347—Magis¬ 
trate committing accused to sessions has to 
follow Ch. 18—Remedy in cases of deviation 
suggested. 

A Magistrate committing an accused to the 
Court of Session under S. 347 has to follow the 
provisions of Gh. IS of the Code. If before 
passing an order of commitment the accused 
applies to the Magistrate for au opportunity to 
cross-examine prosecution witnesses and to 
examine the defence witnesses and the Magis¬ 
trate declines to examine the witnesses on be¬ 
half of the accused or to allow cross-examina¬ 
tion of the prosecution witnesses, the accused 
might approach the High Court for a direction 
to the Magistrate to follow the provisions of 
Ch. 18, but if the accused applies after an 
order for commitment is p issed, it must be shown 
that th3 accused has suffered any prejudice by 
reason of the action of the Migistrate taken in 
the proceedings: A, I. R. 1924 Ca/. 780 and 23 
I. C. 734, Foil. [P 519 C 1] 

(b) Criminal P. C. (1898), S. 14—“Case” in¬ 
cludes offences coming to light during in¬ 
vestigation. 

^ The word “case” is a comprehensive term and 
would include all the offences which come to 
light during the investigation. [P 518 0 2] 

(c) Criminal P. C. (1898), Ss. 347 and 206 
—Magistrate of first class specially appointed 
to try accused can commit him to Court of 
Session. 

A Magistrate who has ordinarily power under 
Sch. 3, Cl. 8, as a First Glass Magistrate to com¬ 
mit the accused for trial has, if specially ap¬ 
pointed to try au accused power, to commit’him 
to the Court of Sessions. [P 519 C 1] 

(d) Criminal P. C. (1898), Ss. 190 and 192 
—Power to try includes power to take cog¬ 
nizance. 

The power to try a case necessarily includes 
the power to take cognizance. [P 518 C 2] 

(e) Criminal P. C. (1898), S. 190 (a)—Power 
is personal. 

The power of taking cognizance may be con¬ 
ferred by the Local Government, or a District 
Magistrate, and once given remains personal to 
the Magistrate and independent of the local 
area where he may be exercising it, until with¬ 
drawn by the authority conferring the magis¬ 
terial powers. [P 520 C 1] 

Dalvi, Y. V. Bhandarkar and P. V. 
Nijsure —for Applicant. 

P. B. Shingne —iov the Crown. 
Patkar, Ag. C J. —These are four ap¬ 
plications for quashing the order of com¬ 
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mitment of the several accused under 
different sections of the Indian Penal 
Code passed on 14th May 1931, by the 
Special Magistrate appointed to try the 
case. It is nob necessary to mention all 
the facts loading to the prosecution of 
the accused in this case. The commit¬ 
ment can be quashed under S. 215 by 
this Court only on a point of law. 

The first point taken on behalf of the 
accused is that the case was started as a 
warrant case and the learned Magistrate 
led the accused to believe that he was 
trying the case under Ch. 21, Criminal 
P. C., and not inquiring under Ch. 18 
of the Code, and therefore the accused 
had no opportunity of cross-examining 
the prosecution witnesses and HleadiDg 
evidence on their behalf before the 
Magistrate. It is further urged that 
though the Magistrate had power to com¬ 
mit the accused under S. 317, Criminal 
P. C., the Magistrate was bound to pro¬ 
ceed according to the procedure laid down 
by Ch. 18 of the Code. 

With regard to the point as to whether 
the learned Magistrate led the accused 
to believe that he was trying the case as 
a warrant case, it is sufficient to refer to 
the application of the accused on 9th 
March 1931. In para. 4 the accused 
stated that the Magistrate would be act¬ 
ing illegally in trying charges which 
were^ exclusively triable by the Court of 
Session. It would therefore follow that 
the possibility of the accused being com¬ 
mitted to the Court cf Session was not 
altogether absent from the minds of the 
accused and their legal advisers as 
alleged, and the learned Magistrate in 
his order of the same day stated; 

“I havQ certainly got the powers to try the 
accused for an offence of criminal conspiracy to 
commit cheating, breach of trust, and falsifica¬ 
tion of accounts under S. 1-20-B reid with 
Ss. 423. 406, 477-A and 193.” 

He also stated that if S. 120-B read 
with S. 467 was applicable to the case, 
it would no doubt be exclusively triable 
by the Court of Session. We think 
therefore that there is no substance in 
the suggestion that the accused were 
under the impression that the Magistrate 
led them to believe that he was trying 
the case solely under Ch. 21 and would 
not under any circumstances commit the 
accused to the Court of Session, 

The next point is whether a Magistrate 
committing the accused to the Court of 
Session under S. 3i7. Criminal P. 0., has 
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follow trhe provisions of Ch. 18, 
Criminp.l P. G. Before the amendment 
of S. 317 in which the w'ordg "stop fur¬ 
ther proceedings and*’ were previously 
embodied in the section, there was a 
difference of opinion between the Punjab, 
Madras and Allahabad High Courts on 
the one hand and Calcutta and Bombay 
High Courts on the other on the point 
whether S. 317 was controlled by S. 203, 
Criminal P. C. The conflict of judicial 
opinion is reflected in the decision in the 
cases of The Sessioii.^ Judge of Coimbatore 
V. Kangaya Mantradiyar (l), Emperor v. 
Channing .Arnold (2), Emperor v. Muhmyi- 
■mad Uadi (3), In re Clive Durant (1) and 
Fhanindra Nath Mitra v. Emperor (5). 


It however appears that the legislature 
has enacted by S. 91 cf the amending Act, 
18 of 1923, that the Magistrate has to fol¬ 
low the i)rovisions of Ch. 18, Criminal 
P.C. If before passing an order for commit¬ 
ment the accused applies to the Magis¬ 
trate for an opportunity to cross-examine 
prosecution witnesses and to examine the 
defence witnesses, and the "Magistrate 
declines to examine the witnesses on be¬ 
half of the accused or to allow cross- 
examination of the prosecution witnesses, 
the accused might approach the High 
jCourt for a direction to the Alagistrate 
ito follow the provisions of Ch. 18, 
Criminal P. C. In Jgotsna Nath Sihlar 
jV. Eviperor (6), tlie application to cross- 
examine was made before the charge was 
jframed and hoforo the Magistrate had 
'decided to commit the case to the Court 
of Session. But after an order for com¬ 
mitment is passed it must 1)0 shown that 
the accused has suffered any prejudice by 
reason of the action of the ^lagistrate 
talren in the proceedings: see In re 
Chinnavan (7). It appears from the re¬ 
cord that when the prosecution witnesses 
were examined the accused declined to 
cross-examine the witnesses, and no ap. 
plication was made to the Magistrate to 
give thorn an opportunity of cross-examin¬ 
ing tile prosecution witnesses. Indeed it 
appears from the proceedings tliat the 
accused did not even give a list of their 


(1) [101-2] VG Mid. 321=13 Of. P. J. 778=17 

1. c. .no. 

(2) [1012] U1 Cr. r,. .T. 877 = 17 I. C. 813 (F.r>), 
3) 10031 20 All. 177 = (l0a3) A. W. X, 215. 

(11 [1808] Ijnrop. Cr. C. ‘)7r). 

(5) [1000] 30 C.C. .18=8 Cr,P.J. 221=1 I.C.-lOO, 
(0) A. J. H. 1021 Cal. 7>0=83 I. C, 501=-;G Cr. 
li. 03=51 Cil. .M2. 

(7) [lOM] 15 Cr. L. J. 3(50=23 I. C. 734. 


owm witnesses, and the complaint is 
made that the Magistrate did not examine 
the witnesses on behalf of the accused. 

We think that no prejudice has been 
shown to the accused by reason of any 
action taken by the Magistrate. A dis¬ 
tinction must he drawn between the 
obligatory duties of the Court and the 
privileges enjoyed by the accused under 
the Code. Under Ss. 256 and 257 there 
are certain obligations laid down on the 
Court, but under S. 208, sub-S. (l), the 
Magistrate shall take such evidence as 
may be produced on behalf of the accused 
and under S. 208, sub-S. (2), the accused 
shall be at liberty to cross-examine the 
witnesses for the prosecution. The ac¬ 
cused’s pleader having given up the right 
to cross-examine the witnesses and hav¬ 
ing declined to cross-examine them at 
the proper time cannot now complain 
that the witnesses were not cross-exam¬ 
ined by the committing Magistrate. No 
application was subsequently made by 
the accused to allow cross-examination 
of prosecution witnesses or to examine 
their own witnesses. In their statements 
the accused stated that they would give 
their list of witnesses in the Sessions 
Court. The decision of a single Judge in 
the case of Damodaram, In re (8). relied 
on by the learned counsel on behalf of 
the applicants, relates to the obligatory 
duty laid upon the Court, and in that 
case the application was made before the 
case had reached the stage of committal. 
^Yo think therefore that the first ground 
urged on behalf of the accused must fail. 

It is next urged on behalf of the ac¬ 
cused that the appointment of the Special 
Magistrate was only for the purposes of 
the trial of the accused, that it did not 
empower the Special Magistrate to take 
cognizance and commit the accused for 
trial, and therefore the order of commit¬ 
ment is bad. The power to try a case 
would necessarily include the power to 
take cognizance. It is urged that a 
Magistrate can try a case without bavingj 
taken cognizance of it when it is trans¬ 
ferred to him under S. 192, Criminal 
r, C. The power to take cognizance 
under S. 190, Cl. (a), is not an ordinary 
power of the First Class Magistrate 
under Sch. 8, Criminal P, G., but is one 
of the additional powers with which a 
Magistrate of the First Cla ss may be 

{S),A. I. H. 1929 Mad. 862=121 I. C. 613= 
1929 Or. 0. 602=52 Mad. 995. 
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invested under Soh. 4, Criminal P. C. 
The learned Government Pleader has 
drawn our attention to the Notification 
No. J-1350. dated 5th July 1903, uoder 
which the power to take cognizance of 
cases was conferred on the Magistrate in 
question irrespective of any area. Ha had 
therefore the power to take cognizance of 
the case. Under S. 190, CL (2), the Local 
Government or the District Magistrate, 
subject to the general or special orders 
of the Local Government, may empower 
any Magistrate to take cognizance under 
sub-S. (L), cl (a), or CL (b) of offences 
which he may try or commit for trial. 
We think therefore that having regard 
to the notification, the Special Magistrate 
in this case was empowered by the Dis¬ 
trict Magistrate to bake cognizance under 
sub-S. (1), CL (a), S. 190. Even assum¬ 
ing that he had no power to taka cogniz¬ 
ance, S. 529, CL (e), would cure the de¬ 
fect, if any. The powers having been 
conferred on the Magistrate in this case 
irrespective of any local area, S. 40, Cri¬ 
minal P. C., need not be referred to in 
this connexion. 

It is next urged on behalf of the ac¬ 
cused that the Magistrate was appointed 
to try the accused and that he had no 
power to commit the accused for trial. 
Under Ss. 206 and 317, Criminal P. C., 
the Magistrate was empowered to try 
this case and bad power to commit the 
accused for trial. The Magistrate had 
the ordinary power under Sch. 3, CL 8, 
as a First Class Magistrate to commit 
the accused for trial. It would there¬ 
fore follow that the Special Magistrate 
in this case had power to take cognizance 
of the present offence and had also power 
bo commit the accused for trial. 

The last point taken on behalf of the 
accused was that the Magistrate was 
empowered under S. 14, Criminal P. 0., 
to try the case relating to the people’s 
own Provident and General Insurance 
Co. Ltd., and it is urged that the Magis¬ 
trate had no power to taka cognizance 
of other* cases which were investigated 
after the appointment of the Magistrate 
on 23rJ December 1930. This point was 
not taken either in the lower Court or in 
the memorandam of appeal, and it is 
pointed out by the Government Pleader 
that after the investigation which was 
started on 26t;h December 1929, seyeral 
facts were discovered and the sinabion of 
the Goverament was granted on 22ad 


January 1931, under S. 196-A against 
accused 25 for criminal conspiracy to 
commit offences, namely, under Ss. 193, 
405, 420, 467, 471 and 477-A, The word 
‘‘case” is a comprehensive term and 
would include all the offences which' 
came to light during the investigation.! 
We think therefore that the three points 
urged by Mr. Dalvi fail. 

There were several other points raised 
on behalf of the other accused on the 
question as to the misjoinder of charges 
and on the point as to whether the evi¬ 
dence was sufficient to raise an inference 
of prima facie case against the accused. 
We do not think that the commitment 
can be quashed on those grounds. If 
there are any valid grounds, they might 
be urged before the Sessions Court. Wa 
think therefore that these applications 
must fail and the rules must be dis¬ 
charged. 

Murphy, J. — The applicants have 
been committed bo the Court of Session, 
Poona, to stand their trial under the 
criminal conspiracy, cheating and other 
sections of Penal Code, the substance cf 
the charges against them being that they 
formed a fraudulent loan company, the 
object of which was to cheat the public 
by obtaining subsciiptions in various 
complicated ways on the promise of 
loans on easy terms. One of the devices 
adopted was of the snowball variety, and 
the income used dishonestly was the bulk 
of the money obtained by the subscrip¬ 
tions of the hopeful applicants for loans. 

The complaint in the matter was made 
by a C. I. D. Oificer after an investiga¬ 
tion of the affairs of the company, and a 
Special Magistrate was appointel by Go¬ 
vernment for the inquiry. It is alleged 
that this appointment was defective, 
that the Special Magistrate was not em¬ 
powered to take cognizance or to commit 
for trial, that his proceedings were irre¬ 
gular and prejudiced the aoousad. and 
that a commitment of this nature should 
be quashed. The objections are in reality 
all technical. The Special Magistrate 
was appointed under S. 14 on 27th De¬ 
cember last, and the actual terms of his 
appointment are : 

“to be a Special Migistrate to try the case con- 
ceraiQgthe People’s Own'Provident and Gen¬ 
eral Insurance Company Limited.” 

The proceedings were started in the 
beginning of February. The applicants’ 
£X23j1h is tlisy worQ 
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to u]Kler?tan(l by tlie learned Magistrate 
that he would hiraself dispose of the case 
and so they did not use their right to 
cross-examine the prosecution witnesses, 
and were taken aback when an order of 
coinriiitment was made. The procedure 
in a case to be committed is governed by 
b's. 200 to 213, in a case tried as a war¬ 
rant case by S. 231 and the following 
sections, and when a decision cannot he 
made beforehand, the facts come within, 
S. 251 of the Code. The last was the 
case here. That is, from the point when 
the decision is made: 

“he shall commit the accused under the provi¬ 
sions hereinbefore contained." 


There is nothing in this case to indi¬ 
cate a violation of the requirements of 
S. 208. The learned ?^Iagistrate took the 
evidence that was offered for the prose¬ 
cution : the accused offered none. The 
accused declined to cross examine, im- 
plying tint tlioy wore asked. They said 
they \YOuld malce such statements as they 
wanted to in the So.-^sions Court, and 
they pub in no list of defence witnesses 
under S. 211. The accused wore all re- 
prosentod. I think they were nob mis¬ 
led, and that the learned Magistrate did 
all that was required of him and com¬ 
mitted no illegality. Tlie intention of 
the accused clearly was not to cross-exa¬ 
mine unless a charge was framed, on a 
charge being framed to recall all the 
prosecution witnesses and cross-examine 
thorn in that Court, and to reserve for 
the Pessions Court on the third possibi¬ 
lity, and I think tho grievance is proba¬ 
bly duo to a change of mind, 

Tho next jioinb is as to the Magistrate’s 
power to take cogni/^anoo and to commit. 
Tho t'ower to commit is an ordinary one, 
inipliod in the appointment of a Magis¬ 
trate, I'lrsb Class. Tho power to try is 
not one conforrablo under Sch. 1 of the 


Code, is really implied in tho appoint¬ 
ment of tho ^lagistrates of different 
classes. I think tho expression “to try” 
used in the notification is nob used in a 


restrictive sense, hut merely in tho sense 
that tho case shall go to him. The powoi 
of taking cognizance may bo oonforrei 
by the Local Oovornment, or a Distric 
Magistrate, and once given remains per 
sonal to tho Magistrate anl indopendon 
of the local area whoro ho may bo oxer 
cising it, until withdrawn by tlio autho 
rity c^onfoning the magisterial powers 
The Special Magistrate here appointee 


was so empowered long ago. Moreover, 
under S. 529 (e) the lack of such power is 
not a fatal defect. I do not think that 
the omission to mention the power to 
commit while naming the power to try 
limits the Special Magistrate to the exer¬ 
cise of the latter power only. 

Lastly, it is said the only case regis¬ 
tered at the time of the Magistrate’s ap¬ 
pointment was one under Ss. 120-B and 
•420, and did nob include the other sec¬ 
tions mentioned in the charge. But a 
Magistrate has to consider the facts dis¬ 
closed by the evidence, and where the 
facts disclose other offences nob barred 
by lack of sanction or a similar obstacle, 

1 do nob think the Magistrate is confined 
to what was actually pending on his ap¬ 
pointment. 

Other arguments have been that the 
charge is tco vague, but it can bo am¬ 
ended at any time ; that the order has 
not made out a case against some of the 
accused, but this is on the merits, into 
which we cannot go ; and lastly, that 
the accused have been prejudiced gener¬ 
ally, which is not, I think, the case. 

I agree with the order proposed by the 
learned Chief Justice, that all the appli¬ 
cations must be dismissed and rules dis¬ 
charged. 

V.B./r.K. Buies discharged, 
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^IiRZA AND Baker, JJ. 

Ea7ncJia7tdra Naraya7i Shasiri —Ac¬ 
cused. 

V. • 

Fui po'or — Opposite Party. 

Criminal Kovn. Appln. No. 52 of 1931, 
Decided on 17th April 1931, against 
decision of Isb Class Magistrate, Kar- 
war. 

(a) Penal Code (I860). S. 145—Failure to 
specify common object is not falal if there i* 
ample evidence to prove common object. 

Tl.o failure to specify the common object in a 
charge under S. 1-15 would not bo fatal to the 
trial if it can bo shown that thoro w.is ample 
evidence on tho record to prove what tho com¬ 
mon object of the assomblv was; 21 Cub b27 
and Si) i\iL 781, Kef. ' [P 52J C l] 

(b) Penal Code (1860), Ss. 141 and 145— 
Disobedience of notification under Police 
Act is resistance to execution of legal pro¬ 
cess. 

Disobedience of a notification under Iho 
Police Act is resistance to tho execution of a 
legal process, which is one of the objects under 
Cl. li). 8. 1-U. [V 524 C 1] 

(c) Penal Code (1860), S. 145 — Disobe¬ 
dience of duly published order under 
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S. 42, Bombay District Police Act, by forming 
procession and refusing to disperse when 
assembly declared unlawful —Persons can be 
convicted under S. 145—Bombay District 
Police Act (1890), S. 42. 

In (disobedience of a duly published order 
promulgated by a Magistrate under S. 42, Coin- 
bay District Police Act, prohibiting public ut¬ 
terances of cries singing of songs, playing of 
music, delivery of harangues and use of gesture 
or mimetic representation which might in¬ 
flame hostility between different classes or incite 
to the commission of an offence to any distur¬ 
bance of public peace, or to resistance to or con¬ 
tempt of the law or of a lawful authorit}' the 
accused along with certain others formed them¬ 
selves into a procession called Prabhat Pheri 
and began to march through different streets 
singing seditious songs and shouting political 
slogans, in spite of the fact that they were ex¬ 
plained by the police officer and the Magistrate 
present on the spot that what they were doing 
was in violation of the order. Ihe Magistrate 
thereupon declared the assembly unlawful and 
ordered it to disperse. They refused to disperse 
and squatted on the public roid whereupon some 
of them were arrested and the rest dispersed by 
the laibl charge. The former were put up for 
trill under S. 145. 

Held: That the common object of the offence 
having been to commit an offence under the latter 
. part of S. 188, Penal Code the assembly became 
unlawful, and remaining in it after it was 
ordered to disperse constituted an offence under 
S. 145. [P 524 C 1] 

G. P. Murdeslixoar~iox Accusec3. 

P. B, Shingne —for the Crown. 

Mirza, J.— The applicants were con¬ 
victed by the First Class Magistrate, 
Karwar Town, of offences under Ss. 188 
and 145, I. P. C., and sentenced to six 
months’ rigorous imprisonment for each 
offence, the sentences to run concui rently. 
The applicants preferred an appeal to 
the Sessions Judge, Kanara, against 
their convictions and sentences. The 
Sessions Judge set aside the convic¬ 
tions and sentences under S. 183, L P. 
C., but confirmed the convictions and 
sentences under S. 145, I. P. C., and re¬ 
duced sentences of several of them. The 
applicants have applied in revision 
against the order of the Sessions Judge. 

The prosecution against the applicants 
arose out of a notification promulgated 

on 5th November 1930, by the Sub-divi¬ 
sional Magistrate, Sirsi Prant, under 
S. 42, Bombay District Police Act. The 
Magistrate prohibited in. the municipal 
area of Honavar for a period of 14 days 
from the date of the notification the pub¬ 
lic utterances of cries, singing of songs, 
playing of music, delivery of harangues 
and use of gesture, or mimetic represnta- 
tion, etc., which might inflame hostility 
between different classes or incite to the 
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commis sion of an offence, to any distur¬ 
bance of the public peace, or to resis¬ 
tance to or contempt of the law or of 
a lawful authority. This or(3er was duly 
published by beat of drum and by affix¬ 
ing copies of the notification at important 
places in the town. The object of the 
order evidently w’as to stop certain volun¬ 
teers of the Indian National Congress 
from forming precessions, singing songs 
and uttering slogans. On 6th November 
1930, after the notification was published 
the Congress volunteers declared their 
intention to defy it by forming a proces¬ 
sion of Prabhat Pheris the next day. On 
the morning of 7th November at about 
5 a. m., the accused formed themselves 
along with others into a procession which 
started from the Bameshwar temple 
within the municipal area of Honavar. 
They shouted political slogans and sang 
seditious songs. The Subdivisional 
Magistrate, the First Class Magistrate 
and the Sub-Inspector of Police, who were 
all on the spot, explained to the proces¬ 
sionists that what they were doing was 
a violation of the notification of the Sub- 
divisional Magistrate and that they 
should cease uttering slogans and sing¬ 
ing songs. The crowd however paid no 
heed to the advice of these officers and 
went on singing songs and uttering 
slogans The Subdivisional Magistrate 
thereupon declared the assembly to be 
an unlawful assembly and ordered the 
crowd to disperse. The crowd refused to 
disperse and squatted down on the pub¬ 
lic ground. Police Sub-Inspector arrested 
twenty-six persons including the appli¬ 
cants and the assembly, was dispersed 
thereafter by a lathi charge by the police. 
The applicants were prosecuted before the 
First Class Magistrate, Karwar Town, 
who convicted and sentenced them for 
offences under Ss, 188 and 145, I. P. C. 
It appears that no complaint in’ writing 
was made by the Subdivisional Magis- 
trate or any officer superior to him with 
regard to the offence alleged to be com¬ 
mitted under S. 188, 1. P. G., as required 
by S. 195, Criminal P. G. The Sessions 
Judge in appeal held that this defect in 
the procedure vitiated the trial so far as 
the offence under S. 188, L P G was 

concerned and acquitted the appIiUnts 
on that charge. 

The applicants now contend that the 

‘I the provisions of 

S. 195, Criminal P. C.. has vitiated the 
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proceediogs not only in respect of the 
trial for an offence under S. 183, 1. P. C., 
but also in respect of the offence under 
S. 45, I. P. G. j\lr. Murdeshwar on be¬ 
half of the applicants has contended that 
the charge framed in respect of S. 145, 

I. P. C., did not specify what the com¬ 
mon object of the alleged unlawful as¬ 
sembly was and the applicants were not 
aware what prosecution case on this 
point they were required to meet. Al- 
thougli the common object of the assembly 
is not set out in the charge the evidence 
led at the trial clearly showed what the 
common object according to the prosecu¬ 
tion was. The applicants were well 
aware that they had formed the proces¬ 
sion with the deliberate object of defy¬ 
ing the lawful order of the Subdivi- 
sional Magistrate and that this was the 
common object of the assembly of which 
the prosecution complained. No pre¬ 
judice has accrued, in my opinion, to the 
accused by the common object of the as¬ 
sembly not having been specified in the 
charge. 

The failure to specify the common ob¬ 
ject in a charge under S. 145, I. P. C., 
would not be fatal to the trial if it can 
bo shown that there was ample evi¬ 
dence on the record to prove what the 
common olijecb of the assembly was: 
see the ruling in Basiraddi v. 

EmproiS (1). In JCudniinJIaw E7npcror(2) 
where Basiraddi v. Qiieen~Empress (l) 
is followed, it is hold that an omission 
to state the common object of an un¬ 
lawful assembly in a case of rioting 
under Bs. 143 and 147, I. P. C., does not 
vitiate the conviction if there is evi¬ 
dence on the record to show it. The 
Gvidenco clearly establishes that the 
common object of the assembly was 
disobedience to the order of the Sub- 
Divisional Magistrate, \Yhioh disobe¬ 
dience, the assembly must have known, 
would result or tend to result in a riot 
or otiior consequences contemplated by 
S. 488, I. P. C. 

It is further contondel on bahilf of 
the applicants that the assembly was 
not as a matter of fact an unlawful one 
within the moaning of S. 141. I. P. C., 
as no violence was committed by it, and 
when the police came to -arrest the ac¬ 
cused they paioafully surrendered. The 

(1) [\m] ‘21 au.8-27. 

(•2) [1012] 39 Cal. 7S1-13 Cr. L. J. 2H=14 
1. C. 314. 


slogans which the assembly was utter¬ 
ing and the songs it was singing are not 
shown, it is urged, to have been of a 
nature w'hich would lead to a breach of 
the peace. For an assembly of five or 
more persons to be regarded as an un¬ 
lawful assembly it would be necessary 
to show that the common objact of the 
persons composing the assembly would 
fall within S. 141, I. P. C. Cl. (2) 
of that section speaks of resistance to 
the^execution of any law or legal pro¬ 
cess. Cl. (3) is wide enough to include 
anything which is an offence under the 
law. If the commission of any offence 
is shown to be the common object of an 
assembly that would constitute it an 
unlawful assembly. The conviction of 
the applicants under S. 145, I. P.-C., in 
my opinion, is correct. 

Having regard to the fact that the ap¬ 
plicants are all young men and are first 
offenders, the ends of justice, in my 
opinion, would be met if we confirm the 
convictions under S. 145, 1. P. 0 , and 
reduce the sentence to the period which 
the accused have already undergone. 
The bail bonds are cancelled. 

Baker, J. —In this case the accused 
were convicted by the First Class 
Magistrlate. Karwar Town, under Ss. 183 
and 145, I. P. C., and wore sentenced to 
six months’ rigorous iinprisonmont under 
each section, the sentencas to run con¬ 
currently. On appeal, the Sessions 
Judge, Kanara, set aside the convictions 
and sentences under S. ISS, I, P. C., 
and confirmed the convictions under 
S. 145, 1. P. C., reducing the sentences 
of the accused other thin accused 1. The 
accused make this revisional application. 
The facts are that on 5th November 
1930, the Subdivisional Magistrate, 
Sirsi Prant, issued a notification under 
S. 42, Bombay District Police Act. pro¬ 
hibiting the singing of songs, the^ utter¬ 
ances of cries, the playing of music, deli¬ 
very of harangues, the use of gestures, 
exhibition or demonstration of pictures, 
symbols, placards or any other object or 
thing wliioh may probably infiame hosti¬ 
lity between different classes in the 
town of Ilonivar. The notification was 
duly published, but the accused on 
7th November insisted on taking out a 
Prabbat Phori in spite of it. They re¬ 
fused to disperse when ordered by the 
Sub-Inspector and the Alagistrate. Ulti¬ 
mately they were arrested and the as. 
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sembly dispersed by force. They were 
tried by the First Glass Magistrate, 
Karwar, the charges framed against 
them being knowingly disobeying an 
order duly promulgated by a public ser¬ 
vant under S. 188, I. P. C., and con¬ 
tinuing in an unlawful fl,ssembiy know¬ 
ing that such assembly had been com¬ 
manded in the manner prescribed by 
law to disperse, under S. 145, I. P. G. 
The common object of the assembly is 
not set out in the charge, but presum¬ 
ably it was to disobey the order. It 
does not appear that there was any 
doubt as to this offence with which ac¬ 
cused are charged, or any prejudice to 
them. It has been contended by the 
learned advocate for the applicants that 
the assembly was not an unlawful one. 
The convictions under S. 188, I. P. G., 
were set aside by the Sessions Judge on 
a technical ground, i. e., that under the 
ruling in Emperor v. Ganesh Mavlankar 

(3) , the requirements of S. 195, Criminal 
P* G., were nob abrogated by S. 11, 
Ordinance o of 1930, and so the convic¬ 
tions under S. 188, I. P. C,, without the 
previous sanction of the District Magis¬ 
trate, i. 0 ., the public servant whose 
order was disobeyed, are invalid. 
This however does not ^affect the vali¬ 
dity of the order itself, and in view of 
the remarks in Emperor v. 'Ganesh Mav- 
lankar (3) (p.. 73 of 33 Bom, L. R.) as to 
the discretion of the Magistrate, I agree 
with the Sessions Judge that the order 
was proper. 

It has also been contended by the 
learned Government Pleader that under 
the ruling in re Pandarang Shidrao 

(4) , such an order under -S. 42, Bombay 
District Police Act, is an executive 
order, and not liable to revision by the 
High Court. 

The principal question in the present 
case is whether the assembly was an 
unlawful one. The accused have been 
convicted for remaining in an unlawful 
assembly after it had been commanded 
in the manner prescribed by law to dis¬ 
perse, an otfanee under S. 145. I. P. C. 

Before there can be a conviction under 
that section, it mush be shown that the 
assembly was an unlawful one in other 
words, that it falls under the definition 
I D S. 141. and the o nly paragraphs of 

13) A. I. R. 1931 Bom. 135=1931 Cr. C 183^ 
130 I. C. 333=32 Cr. L. J. 507=55 Born. 

2 2 

(4) [1910] 11 Cr. L, J. 705=8 I. C. 747. 


S. 141 which it is sought to apply are 
paras. 2 and 3. The learned i\Jagistrate 
held that the object of the assembly 
falls under para 2. as its object was to 
resist the execution of legal process, a 
matter I will deal with latei;- The 
learned Government Pleader contends 
that it falls under para. 3; “to commit 
any mischief or'criminal trespass or other 
offence.” There is no question of mis¬ 
chief or criminal trespass. Tiie point 
is whether the disobedience of the order 
constitutes an offence. It is argued 
that disobedience of- an order under 
S. 42, Bombay District Police Act, is 
punishable under 3. 68 of that Act with 
fine only, and so does not constitute an 
offence under S. 141, I. P. G,, read with 
S. 40, I. P. G., which requires that in 
order to constitute an offence the thing 
punishable under the special or local 
law must be punishable with imprison¬ 
ment for a term of six months cr up¬ 
wards. 

The prosecution must therefore fall 
back on S. l88, I. P. G., and that 
section requires that the disobedience to 
the order of the public servant should 
causa or tend to cause obstruction, an¬ 
noyance or injury or risk of obstruction, 
annoyance or injury to persons lawfully 
employed or danger to human life', 
health or safety or cause or tend to 
cause a riot or an affray. The accused 
were charged under para. 2 of the 
section and we have to consider 
whether the disobedience to the order 
caused cr tended to cause danger to 
human life, health or safety or a riot or 
an affray. It is argued for the appli¬ 
cants that no evidence whatever has 
been given by the prosecution that there 
was any likelihood of a riot or an affray 
and therefore the conditions of S. 188 
are not complied with: consequently 
there can be no offence under that sec¬ 
tion, and therefore the common object 
of the assembly was not to commit any 
offence, and the assembly is not unlaw¬ 
ful, and therefore the conviction under 
S. 188 cannot stand. The learned 
Government Pleader has referred to the 
case of Emperor v. Bhalchandra Trimhak 

(5), but it is argued on behalf of the ap" 
plicants that evidence was given in that 
case that the disobedience of the order 
of the Commissioner of Police was 


(5) A. I. R. 1929 Bom. 433=1929 Cv 
123 I. G. 497. 


C. 545= 
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likely to cause a riot as the persons 
composing the meeting were likely to 
come into collision with tiie police, and 
tlie Court held accordingly; see pp. 
1102 and 1174. In the present case 
the learned Magistrate held that the 
acts of the accused were calculated to 
raise apprehension of a breach of the 
public jeace and thereby to endanger 
human life and safety. Now, although 
the Sub.Insj;ector dees not say that 
there was any datiger of a riot, and it 
appears that the accused simply 
squatted on the ground and kept on 
singing and did nothing else, it does ap¬ 
pear from his evidence that the police 
had to disperse them by force and by 
the use of lathis. 

There was thus a likelihood of the 
Prahhat Pheri people coming in tcol- 
lision with the lolice, and if they 
had resisted, although they do not ap¬ 
pear to liavo done so, there would 
have been a riot. The action of the 
accused thus tended to cause a riot, 
and the conditions of the latter part of 
8. 188 are fulfilled. This being so, the 
;coinmon object of the assembly was to 
commit an olTence under the latter part 
of 8. 188. Thus the assembly became 
unlawful, and remaining in it when it 
was ordered to disperse constituted an 
otTence under S. 145, I. P. C. Apart 
from this, it has been held by the Patna 
High Court in Emi-)eror v. Abdul Hamid 
(O) that disobedience of a notification 
junder the Police Act is resistance to 
the execution of a legal process, which 
is one of the objects under Cl. (2), 
jS. 141, I. P. C. It was held by the 
Imajority of the Bench in that case that 
when a notification is issued by an 
executive authority in exercise of a 
power conferred by statute, that noti¬ 
fication is as mucli a part of the law as 
if it had been incorporated within the 
body of the statute at the time of its 
enactment. Such a command is in 
every respect a command by the proper 
legislative authority. In the present 
case if tiie notification was in compli¬ 
ance with S. 42, J^ombay District Police 
Act, it was a law and certainly a legal 
process. Das, J., however was of a 
contrary opinion. In any case I am of 
opinion that the case is covered by the 

latter part of 8. 188 road with 8. 141 , 


(G) A. 1. K. Pal. 1=GS I. .0. 945=:ii;> Or. 
L. J. 025-2 Pat. 13i (S.B.). 


Cl. f3), and therefore the assembly was 
an unlasvful one, and therefore the con¬ 
viction under S. 145, I. P. C., should be 
sustained. But, in the circumstances of 
the case, the sentences appear too 
severe. It appears that all the accused 
have suffered part of their sentences and 
in most cases have served about three 
months. I agree that the sentences 
should be reduced to those they have 
already undergone. 

V.B./r.k. Sentence reduced. 
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Patkar, Ab. C, J. and Murphy, J. 

Em peror 

V. 

J. A. Finan 

Criminal Eevn. No. Ill of 1931, Deci¬ 
ded on 1st July 1931, from order of 

Prosy. Magistrate, Third Court, Bombay. 

(a) Criminal P. C. (1898), S. 202— 
Issue of notice without issue of process on 
complaint—Accused admitting facts but 
pleading protection under Ss. 76 and 79, 

I. P. C. — Magistrate, cannot accept plea 
and discharge notice and dismiss complaint. 

On a complaint for offences punishable under 
Ss. 312 and 3G3, I. V. G., the Mngistrale without 
issuing a pioooss against him under S. 202, 
Criminal P. C., issued a notice to the accused. 
The accused did not dispute the statements 
made by the complainant but in justification 
pleaded order passed by his superior ofticor and 
claimed protection under Ss. 76 and 79,1. P. C. 
Tho Magistrate thereupon discharged the notice 
and dismissed the complaint without recording 
any legal reasons for the eamo. 

Held : that tho ^Iigistrato was in error an<3 
should have investigated tho complaint and 
tikon Icg.il evidence on tho plo.as r.\ised by the 
accused before ho discharged tho notice and 
dismissed tho complaint : A. I. S. 1927 Bom. 
‘13G, Foil; 17 Cal. 818, Dist. [P 526 G 1] 

(b) Criminal P. C. (1898), S. 202 — In¬ 
quiry under S. 202 cannot supersede regular 
trial. 

Tho limits of tho inquiry under S. 252 have 
been circumscribod and tba scope of tho inquiry 
is restricted only to tho ascertainment of tho 
truth or falsehood of tho complaint, tha^ is for 
ascertaining whether tho material facts alleged 
by tho prosocution aro true or false, and tho 
provisions of S. 202 aro not intondod to super¬ 
sede tho regular trial of tho caso by allowing 
the acousod to mako out his defenco merely by 
alleging it without log\l proof insupportof 
his allogatiou. [P 526 C 2] 

Patkar, Ag. C. J.— Tho petitioner 
applies for revision of the order passed 
by tho Presidency Magistrate, Third 
Court, discharging the notice and dis¬ 
missing tho complaint brought by the 
petitioner against tho opponent, Sergeant 
Finan charging him with the oHieaoea 
under Ss. 3G3 and 342, I. P. G. 
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Ib appears that, on 26th October 1930, 
the petitioner went to the Esplanade, 
Maidan to witness the national flag 
salutation ceremony, and resisted the 
endeavours of 'the Police Officers who 
tried to snatch the national flag in her 
hand, whereupon the petitioner along 
with thirteen others was made to sit in 
a police motor van, and ib is alleged was 
made to got down at a lonely place bet¬ 
ween Ghatkopar and Bhandup in spite of 
her repeated protests either to take her 
to jail or back to Bombay. 

She filed a complaint before the 
learned Magistrate without mentioning 
the name of the Sergeant. The learned 
Magistrate issued a notice, and the 
Police Commissioner on lObh December 
1930, furnished the name of the accused 
as Sergeant Finan. On 12th December 
the Commissioner sent a letter stating 
that the accused had acted under his 
orders. On loth January 1931, when 
the case was called on, .the accused ap¬ 
peared in person and did nob dispute 
the correctness of the statements made 
by the complainant. When questioned 
by the Magistrate whether he had any¬ 
thing to say, he replied that under the 
Commissioner’s order he took the women 
to Ghatkopar Road. 

The learned Magistrate held an inquiry 
under S. 202, Oriminal P. C., and in view 
of the evidence of the complainant and 
the admission of the accused proceeded 
to consider the question whether the pro¬ 
secution under Ss. 363 and 312 would lie 
against the accused. The learned Magis¬ 
trate held that as the accused was led to 
believe in good faith under a misconcep- 
sion of fact that he was bound by law to 
carry out the order, he was entitled to 
the protection affordei by Ss. 76 and 79, 
I. P. G. He therefore discharged the 
notice and dismissed the complaint. 

Ib is urged on behalf of the applicant 
that the procedure adopted by the 
learned Magistrate is erroneous inasmuch 
as he did not record any reasons under 
S. 202, Criminal P, C., that the practice 
prevailing in the Magisti'abes’ Courts in 
Bombay of issuing a notice to the ac¬ 
cused before issuing a process against 
him under S. 202, Criminal P. C., was 
illegal, and that the accused having 
admitted the truth of the complaint, the 
onus of proving good faith was on the 
accused and the Magistrate ought nob to 

have dismissed the complaint but ought 


Bombay 525 

to have decided the case on taking evi¬ 
dence. 

The learned Magistrate had jurisdic¬ 
tion under S. 202 if he thought fib, for 
reasons to be recorded in writing, to 
postpone the issue of process for com¬ 
pelling the attendance of the person 
complained against, and to inquire into 
the case himself for the purpose of ascer¬ 
taining the truth or falsohood of the 
complaint. The omission to record rea¬ 
sons would amount merely to an irregu¬ 
larity if the procedure adopted by the 
Magistrate was legal and proper under 
the circumstances of the case. 

The practice of issuing a notice to the 
accused befere issuing a process against 
him under S. 202, Criminal P. C., was 
held to be improper and was discon¬ 
tinued by the Madras High Court by the 
Pull Bench decision in Appa Rao 
Mudaliar v. Janaki Amma I (1). In 
Bhim Lai Sah v. Bisa Singh (2) it was 
held that the accused should not be 
made a party to a proceeding under 
S. 202, nor allowed to cross-examine the 
prosecution witnesses, or to adduce evi. 
dence for the defence. In In re Virhhan 
Bhagaji (3) ib was held, following the 
decision in the case of In re Tukaram (l), 
that the practice which prevails in the 
Magistrates’ Courts in Bombay of issu¬ 
ing a notice to the accused before issuing 
a process against him under S. 202, Cri¬ 
minal P. C., is not illegal. Fawcett, J., 
observed that there was a clear distinc¬ 
tion between considering whether such a 
procedure is illegal and whether such a 
procedure is desirable, and though he 
felt the force of the objections to having 
a sorb of preliminary trial of a case, he 
did nob think that there was anything 
absolutely illegal in the issue of a notice 
to an accused person, bub was of opinion 
that ib was a matter more for any di¬ 
rections that the High Court as a body 
may think fit to issue than for a Divi¬ 
sion Bench of the High Court to deal 
with. 

Assuming that the procedure of issuin'^ 
a notice to an accused persm before is¬ 
suing a process under S. 202 is permis- 
sibl e in orde r to avoid false an d frieolous 

(1) A. I. R. 1927 Mad. 19=99 I. C 337^ 
23 Or. L. J. 129=49 lUd. 91S (P B ) 

(2) [1912] 40 Cal. 444=14 Or. L, .J. 57=18 
I. G. 345. 

(3) A. I. R. 192H Bom. 290=112 I. C. 63= 
29 Or. ij. J. 975=52 Bom. 448. 

(4) [1904] 6 Bom. L. R. 91. 
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complaints, the nature of the inquiry 
is limited by S. 202, Criminal P. G. The 
inquiry can be made by the Magistrate 
under S. 202 for the purpose of ascertain" 
ing the truth or falsehood of the com¬ 
plaint. Tne inquiry or investigation 
under S. 202 is not intended to supersede 
a regular trial. The inquiry is for the 
purpose of ascertaining the truth or 
falsehood of the complaint, that is, for 
ascertaining whether there is evidence 
in support of the complainant’s charge so 
as to justify the issue of a process and the 
commencement of thejproceedings against 
the accused, and is not intended to cover 
an in(iuii'y by the Magistrate as to whe¬ 
ther the unproved allegation of the ac¬ 
cused exonerates him. In the present 
case, the accused did not dispute the cor¬ 
rectness of the statement made by the 
coinplainant, and when questioned re¬ 
plied tliab under the Commissioner’s 
order he took the woman to the Ghatko- 
par Road, and in effect pleaded that his 
action was justihad as having been done 
in good faith and that lie was protected 
by Sd. 7() and 70, I. P. C. 

The letter written by the Commis¬ 
sioner on 12th l.)aadmber that it was 
under his orders that the accused acted 
in connexion with tlv3 incident, is nob 
prove! by legal evidence in the case. 
Under S. 105, Evidence Act, wlien a per¬ 
son is accused of any o'.Teno3, the burden 
of proving the existence of circu .istances 
bringing the case within any of the 
goner,il oxoaptions in tlia Indian Penal 
Code, or within any special exception or 
proviso contained in any other part of 
the same Code, or in any law dafiniug 
the oiTenoe, is upon him, and the Court 
shall presume the absence of such oir- 
ciunstances. ft was therefore iuoambent 
'on the Magistrate to investigate the 
ooinplainb and to find out whether the 
xllagation of the accused that ho was 
'protoatol by Ss. 7G and 79, I. P. C., was 
|mado out by legal evidence before him. 
In Emperor v. Dlion^hi (5) it was held 
that a complaint charging defamation 
cannot ho dismissed by the Magistrate 
under S. 293, Criminal P. C., without 
taking any evidence, on tho ground that 
the accused is protected bv S. -499, 
Excop. 8, r. P. C.. since S. lOj. I. P. 0. 
I'j/idonco .\ct ]dices the burden of prov¬ 
ing the exception on tho accused. Tho 



A. 1. It. 1927 iU);n.".130 = 102 1. C. 
•2i Cr. L. J. 575. 



limits of the inquiry under S. 202, have 
been circumscribed and the scope of the 
inquiry is restricted only to the ascer¬ 
tainment of the truth or falsehood of 
the complaint, that is, for ascertaining 
whether the material facts alleged by| 
the prosecution are true or false, and the 
provisions of S. 202 are nob intended to 
supersede the regular trial of the case by 
allosving the accused to make out his 
defence merely by alleging it without 
legal proof in support of his allegation. 

It is urged on behalf of the Crown that 
the accused is protected under Ss. 76 and 
79 1. P. C., and reliance has been placed 
on the decision in the case of Pra7ii%tha 
NalJi Bcirat v. P. G. Lahiri (6), where a 
a Deputy Commissioner of Police sent a 
head oonsbable, placed under suspension, 
to the lock-up, without malice and in 
conformity with a circular order of the 
Commissioner of Police, and it was held 
that he was justihed in assuming that 
tho said circular order had received the 
sanction of the Government of Bengal 
and that as ho. by reason of a mistake 
of fact and not of law, in good faith, 
believed himself to bo bound by law to 
obey the instructions of the Commis¬ 
sioner of Police, and lobe justified by 
law in sanding the head oonsbable to 
such custody, he was probectel by Ss. 76 
and 79, LP.C. In that case the accused 
was acquitted by the Magistrate on a 
full investigation of the case, and the 
00 nplainb was not dismissed under S. 203, 
Criminal P. C., in a summary way as in 
the present case. 

It is urged on behalf of the Crown 
that the order of the Commissioner of 
Police was justified under S. 27, City of 
Bombay Police Act (.Bom. 4, 1902). The 
learned Magistrate hold that the order 
was not justified by S. 27, City of Bombay 
Police Act. It is urged on behalf of the 
Crown that even if tho order was not 
justified under S. 27, City of Bombay 
Police Act, the accused who was in 
service as a sergeant for eighteen months 
was bound to obey the order of the Com¬ 
missioner, and by reason cf a mistake of 
fact considered himself bound to obey 
that order and was therefore protected 
under Ss. 76, and 79, LP.C, The precise 
order passed by the Commissioner is not 
before us and has not been proved before 
the Magistrate by legal evidence in the 

case. ____ 

"(G) [l9'2Jjl7 Cab sTs=5J I. 0. 37. 
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The Magistrate, in our opinion, should 
investigate this complaint, take legal 
evidence, and decide whether the order 
passed by the Commissioner was legal, 
and whether, if it was not a legal order, 
the accused, by reason of a mistake of 
fact, felt himself bound to obey that 
order, and was entitled to the protection 
■afforded by Ss. 76 and 79, I.P.C. If he 
comes to the conclusion that the accused 
is so protected, it will be open to him 
to acquit the accused. If, on the other 
band, he comes to a contrary conclu¬ 
sion he will deal with the accused ac¬ 
cording to law. 

I do not think that it is necessary to 
investigate the complaint under S. 363, 
I. P. G., as the petitioner had gone to 
the maidan voluntarily on an errand of 
her own, and the accused had no inten¬ 
tion to interfere with the rights of the 
lawful guardian of the petitioner, if any. 
The complaint under S. 342, I. P. G , will 
have to be investigated. 

I would therefore set aside the order 
dismissing the complaint under S. 203 
Criminal P. C., and direct the Magis¬ 
trate to investigate the complaint under 

S. 342, I. P. C., and deal with the case 
according to law. 

Murphy, J. The complainant was 
arrested for attending a flag salutation 
ceremony, which had bean forbidden by 
the Commissioner of Police, and she al¬ 
leged that on her arrest she and some 
other women were put into a van and 
taken some miles along the Thana Road, 
where they ware left to find their own 
way home. A complaint was filed for 
wrongful restraint and kidnapping from 
lawful guardianship. It is clear on the 
facts that they are not covered by the 
conditions which kidnapping from law¬ 
ful guardianship require, and thei'e only 
remains the offence of wrongful restraint. 

The complaint was originally made 
against an unknown sergeant, but the 
name of the accused was supplied by the 
police authorities in the course of the 
trial. On receipt of the name, the Ma¬ 
gistrate elected to hold an inquiry under 
S. 202, Criminal P. G., and issued a 
notice on the accused instead of process. 
The accused appeared and pleaded the 
orders of his superior officer and a mis¬ 
take of fact under Ss. 76 and 79, I. P. 0., 
and he was discharged by the learned 
Magistrate on the ground that his action 
was covered by the exceptions. 
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Now, it is a clear condition of the 
holding of an inquiry by a Magistrate, 
that be shall do so if in doubt as to the 
truth or falsehood of the complaint, as 
appears from the-end of sub-S. (1) before 
tbe first proviso. The section is intended 
to protect the public from the harass¬ 
ment of reckless accusations ; but once 
the truth of the facts alleged is admitted 
the inquiry under S. 202 must clearly be 
at an end, and the proceedings than be 
transformed into a trial. 

This is what has happened here. The 
facts alleged were admitted, and an 
exception was pleaded. It was then 
the duty of the Magistrate to proceed 
with tbe case as at a trial, and decide 
the plea of the exception on the merits, 
the burden being on the accused to show 
that he acted under a bona fide mistake 
of fact, thinking that the Commissioner 
of Police’s order was one of deportation, 
a power which the Commissioner of 
Police has, under the City of Bombay 
Police Act, in certain circumstances, 
and after deciding on the validity or 
otherv/ise of the plea, to acquit the ac¬ 
cused, or to convict him as the facts 
might require. But the learned Magis¬ 
trate discharged the accused w'hen the 
facts ware admitted on the bare plea 
of the exception, and here I think that 
he was in error. 

I agree therefore with the order pro¬ 
posed by the learned Chief Justice. 

v.b./r.k. Order set aside. 
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Patkar, Ag. C. J. and Murpht. J. 

S. S, Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. Appln. No. 109 of 
1931, Decided on 22nd June 1931. 

Criminal P. C. (1898), S. 197—Administra¬ 
tive officer under S. 9 (1), Bombay Primary 
Education Act, can be prosecuted without 
sanction of Government. 

Au administrative officer of a School Board 
appointed under S. 9 ( 1 ), Bombay Primary 
Education Act, is not a public officer not re¬ 
movable from his office save bv or with the 
sanction of Government within the meaning of 
S. 197, and can be prosecuted the sa°nc- 

tiou of the Government under S. : A. I R 
1923 C-il. 51G, Dist. [p 523 q 1 ] 

S. R. Parulekar- for Applicaut. 

P. B. Shingne—(or the Crown. 

Patkar, Ag. C. J, The question 
arising in this case is whether the ac- 
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oused can be nrosecufcel under S. 409, 

I. P. 0., without the sanction of Govern¬ 
ment under S. 197, Criminal P. C. 

The accused is the administrative offi¬ 
cer of a School Board appointed under 
S. 9 (l), Bombay Primary Education 
Act, (Bombay Act 4 of 1923). S. 197, 
Criminal P. 0., relates to a public ser¬ 
vant who is not removable from his 
ollico save by or with the sanction of a 
Liocal Government or soma higher 
authority. It is not disputed that the ac¬ 
cuse 1 is a public servant. Endor S. 9 (2), 
Bombay Primary Education Act, (Bombay 
Act 4 of 1923), the School Board admini¬ 
strative officer shall nob save with the 
previous sanction of the Government be 
removable from office reduced or sus¬ 
pended, unless by the votes of at least 
two-thirds of the whole number of coun¬ 
cillors. It would therefore follow that 
he can be removed from his office with¬ 
out the previous sanction of the Govern¬ 
ment when there is a clear majority of 
tsvo-thirds of its members. 

Reliance has been placed on behalf of 
the applicant on the case of Eamnara- 
}jan Sarora v. Parswanath Sen (l). That 
case relates to a chairman, who under 
S. 21, Bengal Municipal Act, 3 of 18S1, 

is removable from office by a resolution 
of the Gommissionors in favour of which 
not less than two-thirds of tiie whole 
numhor of the Commissioners have given 
their votes at a meeting specially oon- 
vened for the purpose. But the removal 
under the section of the chairman from 
his olfioa is by S. 59 of the Act, subject 
to the approval of the Local Government. 
No such approval of the Local Govern¬ 
ment is necessary in the case of the 
I>ro3ont accused if two thirds of the 
whole number of tlie counoillors have 
ivobed for his removal. Tlie accused 
therefore is nob a public servant who is 
nob removable from his olfico save by or 
iwitli tlie sinction of the Lecal Govern¬ 
ment, when ho can be ramovod by the 
looal authority by the votes of at least 
two-thirds of the whole number of coun¬ 
cillors. Wo therefore think that S. 197 
does nob apply to the present case. 
The rule must therefore he discharged. 

V.H./ii.K. Bale discharijed. 
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Be.vumont, C. J. and Murphy, J. 

The .4.55^ Colleccor, South Salsetle - 
Appellant. 

V, j 

Shapurji Gawnsji —Respondent. 

First Appeal No. 361 of 1925, Decided 
on 9th February 1931, 

Land Acquisition Act (1 of 1894). S, 27 (2) 

—S. 27 is limited to proceedings infirstCourt 
—Costs are in discretion of other Courts. 

Section 27 (2) is limited to Ibo proceedings 
in the Court of first instance. The word 
“ upheld ” would not be applicable to any other 
Court e.'icept the Court of first instance, be¬ 
cause that is the only Court in which the 
question of upholding the Collector’s award 
arises, and therefore costs nre in discretion of 
Courts other than Court of fiist instance. 

[P 528 0 2 : 

Jamshed and P.B.Shingne^ 

for Appellant. 

(t. /V. Thahovt Eodrique and A. A. 
Adarkar - for Respondent. 

Murphy, J.“-(D 6 liv 0 rai a judgment 
after considering the merits of the case.) 

Beaumont, C. J.—In this case it has 
been argued that the question of costs 
is governed by S. 27 (2), Land Acquisi¬ 
tion Act. That argument involves this: 
that the words in sub*S. (2): 

“ when the award of the Collector is not 
uphold, the costs shall ordinarily bo paid by 
the Collector,” 

governs the whole proceedings, both in 
the Court of first instance and in any 
subsequent Courts of appeal. I think^ 
that is not the right view. I think 
S. 27 ( 2 ) is limited to the proceedings 
in the Court of first instance. The 
word “upheld*’ would not be appli-| 
cable to any other Court except the^ 
Court of first instance, because that is 
the only Court in which the question of^ 
upholding the Colleotor’s award arises, 
and in any other Court the question' 
would be as to whether the decision^ 
of the lower Court and not of the 
Collector should be upheld. Moreover, 
the claimant’s argument would give rise 
to this singular result, that if a Col-j 
lector makes an award, which is variedj 
and not upheld in the District Court and[ 
the claimant then uosuooessfully appeals 
to this Court and then to the Privy Coun¬ 
cil, the claimant would be entitled tOj 
the costs of these unsuccessful appeals.) 
That oaiinob, 1 think, have been intended.', 
I think therefore the costs are in our 


(1) A. I. R. 1028 Oil. 510^114 1. 0. 7^5=66 
Cal. 227. 


disoretion, 

K.N./r.K. 


Order accordingly* 
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Mirza and Baker, JJ. 

Nagappa Vyanhappa Sali —Accused. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 582 of 1930, De¬ 
cided on 10th April 1931. 

Criminal P. C. (1898), S. 397—Separate 
sentence at separate trials can be made to 
run concurrently. . 

High, Court has power under S. 397 to direct 
separate sentences of separate trials to tun con- 
•currently : A. I. R. 1929 All. 585, Foil. 

[P529 C 2] 

G. N. ThakoVy G. B. Chitale and T. N. 
Yalavalkar ~ (or Accused. 

Jamshed Eanga and P. B, Shingne — 
ior the Crown. 

Mirza, J. — (Relevant portion of the 
judgment is as follows) : It appears 
that accused 6 and 12 are under¬ 
going sentences of four years* and two 
years’ rigorous imprisonment respec¬ 
tively in connexion with their convic¬ 
tions in other trials for similar offences 
connected with the Sholapur disturb¬ 
ances. Mr. Chitale on their behalf ap¬ 
plies to us under the provisions of S. 397, 
Criminal P. C., to make their sentences 
in the present case of seven years* rigor¬ 
ous imprisonment each to run concur¬ 
rently with their sentences in the other 
cases of four years’ and two years’ rigor¬ 
ous imprisonment respectively. The 
Government Pleader has contended that 
we have no power as a Court of appeal 
to make an order under S. 397, and that 
the application should have been made 
to the Sessions Court at the time of 
passing the sentences as that was the 
only competent Court which could make 
the order asked for. Under S. 397 sen¬ 
tences passed under separate trials or 
in the same trial on separate charges are 
not deemed to be concurrent unless the 
Court directs that the subsequent sen¬ 
tence shall run concurrently with such 
previous sentence. The learned Govern¬ 
ment Pleader hag urged that by " the 
Court in this section is meant the 
Court which originally passes the sen¬ 
tence* Reliance is placed in support of 
this argument upon the terms of S. 106, 
Criminal P. G., where by sub-S. (3) it is 
expressly provided that an order under 
that section may also be made by an ap¬ 
pellate Court or by the High Court 
when exercising its powers of revision. 

1931 B/67 & 68 


In Emperor v. Sis Bam (l) the Allaha¬ 
bad High Court has held that the High 
Court has power under S. 397 to direct 
separate sentences of separate trials to 
run concurrently. We agree with that 
ruling. The terms of S. 423 and of 
S. 561-A, Criminal P. C., seem to us to 
be wide enough to enable us to make an 
order of the kind applied for. 

Baker, J. —(His Lordship delivered a 
conurring judgment dealing with the 
merits of the appeal and concluded.) 
The sentences passed by the Additional 
Sessions Judge should be confirmed with 
a modification in the case of accused 6 
and 12, who are undergoing sen¬ 
tences of four years and two years res¬ 
pectively for similar offences—the sen¬ 
tences in their case should be concurrent 
with those sentences under S. 397, Cri¬ 
minal P. C. 

V.B./r.K. Order accordingly. 

(1) A. iVn. 1929 All. 585=118 I. G. 384=51 
All. 888 . 
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Broomfield, J. 

Vishwas Balwant Dat’are—Defendant 
—Applicant. 

v. 

Bhalchandra Ganesh Thakar —Plain¬ 
tiff Respondent. 

Civil Revn. Appln. No. 284 of 1929, 
Decided on 30fch March 1931, against 
order of Assistant Judge, Poona, in Misc. 
Anneal No. 22 of 1928. 

(a) Civil P. C. (1908), Sch. 2, Paras. 5 and 
17 (4)—Agreement by parties to refer dis¬ 
pute to arbitration of two persons—Third 
person, named as umpire in case of differ¬ 
ence of opinion—Arbitration not carried 
out—Application after three years by a party 
to have agreement to refer filed in Court— 
Reference ordered to be filed and on one 
arbitrator refusing to act, umpire appointed 
sole arbitrator—Appointment held not valid 
either under para. 17 (4) or under para. 5. 

Paragraph 9 has nothing to do with the 
powers of the Court to appoint an arbitrator. 
The appointment can only be made either under 
para. 17 (4) or under para. 5 ( 1 ) (b). Para. 17, 
Cl. (4) is not intended to meet the case of an 
arbitrator named in the agreement refusing to 
act. Para. 5 is expressly framed to meet oases 
of that kind. [P 530 G 2, P 531 C 1] 

The words ** so far as they are consistent with 
any agreement so filed” in para. 19 do not 
mean that the agreement must contain in every 
case an express provision as to whit ought to 
be done if any arbitrator is unwilling to act 
The reasonable construction is that the action 

of the Judge under, should not be inconsistent 

with-the agreement if it contains any special 
provision on the subject, [p 53 ^ q 2 ] 
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Court acting under para. 5 must act accord¬ 
ing to the provisions of that paragraph. The 
power of the Court to appoint an arbitrator in 
place oi one who refused to act arises not on the 
refusal but on the f.ailure of one of the parties 
to appoint a new arbitrator after a formal notice 
to do so. [P 531 C 1] 

Two parties to a dispute agreed to refer it to 
the arbitration of two persons. In the event of 
difference of opinion the final deoision was 
given by an umpire named for the purpose. 
The arbitrators never met and no stops were 
taken to carry out the arbitration. One of the 
parties after nearly three years applied under 
para. 17, Sch. 2, to have the agreement to refe¬ 
rence filed in the Court. The reference was 
ordered to bo filed and as one of the arbitrators 
was unwilling to act the Court appointed the 
umpire the sole arbitrator. 

Held : that the Court had no power to ap¬ 
point the umpire as sole arbitrator, under 
para. 17 (4). That even under para. 5 the 
appointment of the umpire was not valid the 
provisions of para. 6 not having been complied 
with: SAll.Gi; All 191; 17 Afad. 498 
and A. I. 11 1922 All. 133, Diss. from. 

[P 532 C 1] 

(b) Civil P. C. (1908), Sch. 2, Para. 15— 

One party to submission guilty of laches— 
Other party is entitled to repudiate ‘even 
in absence of formal legal notice unless the 
unreasonable delay is explained. 

If one party to a submission has been guilty 
of such laches as to entitle the other party to 
repudiate the submission, the latt?r will not be 
deprived of his right to repudiation owing to 
the absence of a formal legal notice of revoca¬ 
tion. A reasonable time limit, where no such 
is fi>ced is to be presumed and an unreasonable 
delay calls for explanation : A. I. It. 1928 Bom. 
49 ; 17 Cal 200 and 12 AT. I. A. 112 (P. C.). 
Rel on. [P 532 0 1] 

A. G. Desai —for Applicant. 

S. Y. Abhyarikar —for Eespondent. 

Judgment. — The applicant V. B. 
Davaro was a gumasta in a shop belong¬ 
ing to the opponent B. G. Thakar. They 
had a dispute about accounts, and on 
13th April 1923, they both signed a sub¬ 
mission paper referring the dispute to 
the arbitration of two persons. M. G. 
Thakar, the opponent’s brother andM. G. 
Sathe, a friend of the applicant. The 
submission paper provided that in the 
event of difference of opinion between 
the arbitrators the final deoision was to 
be given by Mr. N. G. Kelkar. ‘It appears 
that the arbitrators never met and no 
steps were taken to carry out the arbi¬ 
tration until on IBthMaroh 1926, Thakar 
made an application to the First Class 
Subordinate Judge, Poona, under para. 17, 
Sch. 2, Civil P. C , to have the agree- 
moot to refer filed in Court. Davaro 
opposed this on various grounds, alleging 
inter alia that the reference had lapsed 
owing to Thakar’s laches in not acting 


upon it, and that the arbitrators had in¬ 
formed the parties of their unwillingness 
to act. The Subordinate Judge dis¬ 
allowed the objections and decided that 
the reference should be filed. As M. G. 
Sathe, one of the arbitrators named in 
the agreement, stated that he was un¬ 
willing to act and the other was the 
plaintiff’s brother the Court appointed 
Mr. Kelkar (the umpire named in the 
agreement) sole arbitrator to decide the 
dispute. This order was confirmed on 
appeal by the Assistant Judge. The 
defendant Davare has applied to this 
Court in revision. 

Mr. Desai who appears for him con¬ 
tends that the Subordinate Judge acted 
without jurisdiction in two respects,, 
firstly, in appointing Mr. Kelkar sole 
arbitrator, and, secondly, in ordering 
the agreement to refer to be filed when 
it was no longer subsisting. 

Neither the judgment of the trial 
Court nor that of the Assistant Judge 


make it clear under what provision of 
Sch. 2 of the Code th# appointment of 
Mr. Kelkar purports to have been made. 
The Assistant Judge has referred to 
para. 9, which states the oiroumstanoes 
in which an umpire may arbitrate in lieu 
of the arbitrators, and he appears to 
have thought that it would have been 
open to Mr. Kelkar to settle the dispute 
without any order from the Court. That 
is very doubtful however because the 
agreement to refer did not fix any time 
for making the award, and the arbitra¬ 
tors had not given the notice referred to 
in para. 9. Anyhow this paragraph has 
nothing to do with the powers of the 
Court to appoint an arbitrator. It seems 
that the appointment could only be madei 
either under para 17, 01. (4), or under] 
para. 5, Cl. (l) (b), Para. 17, 01. (4), is as 
follows : 


'* Where uo sufficient esnse is shown, the 
Court shrill order the agreement to be filed, and 
shall make an order of roferouco to the arbb 
trator appointed in accordance with the provi¬ 
sions of the agreement or, if there is no such 
provision and the parties cannot agree the 
Court may appoint an arbitrator.’* 

Prima facie this clause has no appli¬ 
cation. The agreement to refer named 
two arbitrators and an umpire 'to decide 
in case of a difference of opinion. The 
Court’s order appointing Mr. Kelkar sole 
arbitrator and referring the dispute to 
him could not possibly be described as 
an order of jreferenoe to the arbitrator 
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appointed in accordance with the provi¬ 
sions of the agreement. Nor can it be 
said that the agreement contains no 
such provision ” if those words mean 
what they naturally would mean, 
namely, no provision as to the appoint¬ 
ment of an arbitrator. Looking at the 
matter, apart from authority, one would 
certainly say that this clause ‘was not 
intended to meet the case of an arbi¬ 
trator named in the agreement refusing 
to act. Para. 5 is expressly framed to 
meet cases of that kind, and at the out¬ 
set at any rata Mr. Abhyankar, who ap¬ 
pears for the opponent, was quite pre¬ 
pared to admit that the Court must have 
acted under para. 5, 01. (l) (b) and not 
under para. 17, CL (4). However, he re¬ 
ferred to a decision of the Allahabad 
High Court in Fazal ILahi v. Prag 
Narain (l), where an opinion has been 
expressed as to the meaning of para, 17 
(4), which, if it be correct, would seem to 
indicate that the provisions of that clause 
are wide enough to.cover a case like the 
present. The relevant passage in the 
judgment is (p. 524 of 44 AIL) : 

“ If it were necessary, we should be prepared 
to hold that the words in para. 17, sub-Cl. (4), 
(which enables a Court to make an order of* 
reference to a particular arbitrator at the time 
of filing the reference) ‘ if there is no such 
provision and the parties cannot agree,’ cover 
a case where there has been a provision for a 
particular arbitrator who is either dead or 
retired. If he has died or refused to act, it is as 
though there were no provisions.” 

It may be noted that in that case the 
arbitration had already begun and the 
difficulty arose at a late stage of the 
proceedings, so that the facts are nob 
quite the same. But apart from that 
the opinion expressed is an obiter dictum 
and with the greatest respect I feel great 
doubts as to its correctness. It seems to 
me that to interpret the clause in this 
way allows either no meaning at all or 
an unreasonably loose meaning to the 
words “ no such provision.*’ Moreover, 
the same High Court in Muhammad Ahid 
V. Muhammad Asghar (2) and Ahmad 
Nut Khan v. Abdul Mahman Khan (3), 
has taken a view of the powers of the 
Court in such matters which it would be 
difficult to reconcile in principle with 
these remarks in Fazal Haiti v. Prag 
Narain (1), I hold that the Court had 

(1) A. I. R, 1922 All. 133 = 67 I. C. 739 = 44 
All. 623. 

. (2) [1886] 8 All. 64=(1896) A. W. N. 2. 

(3) [1919] 42 All. 191=54 I. C. 365. 
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no power to appoint Mr. Kelkar sole 
arbitrator under para. 17 (4). 

The provisions of para. 5 primarily re¬ 
late to arbitration in suits, bub by 
para. 19 they are made applicable bo 
proceedings under para. 17 so far as they 
are consistent with the agreement of 
reference. It has been held in Bala 
Pattahliirama Chelti v. Seetharayna 
Chetti (4), that the words “so far as they 
are consistent with any agreement so 
filed ” in S. 524 of the old Civil P. G., do 
not mean that theagremenb must contain 
in every case an express provision as to 
what ought to be done if any arbitrator 
is unwilling to act, and that the reason¬ 
able construction is that the action of 
the Judge under S. 510 should not be 
inconsistent with the agreement, if it 
contains any special provision on the 
subject. Bub. granting that it would 
have been open to the Court to appoint 
a new arbitrator in place of M. G, Sathe 
who refused to act, it by no means 
follows that it had the power to appoint 
a new sole arbitrator and thereby in 
effect substitute a new agreement al¬ 
together for the original one, which 
contemplated the healing of the dispute 
by two arbitrators with a final reference 
to an umpire. Further, if the Court 
acts under para. 5 it must act according 
to the provisions of that paragraph. 
The case of an arbitrator refusing to 
act comes under para. 5, CL (l) (b) (ii), 
and the consequence as stated at the 
end of CL (l) is that any party may 
serve the other party with a written 
notice to appoint an arbitrator. Then 
under CL (2), if within seven clear days 
after such notice has been served or such 
further time as the Court may allow, no 
arbitrator is appointed, the Court may on 
application by the party who gave the 
notice, and after giving the other party 
an opportunity of being heard, appoint 
an arbitrator, That is to say the power 
of the Coux’t to appoint an arbitrator in 
place of one who refuses to act arises, 
not on the refusal, but on the failure 
of one of the parties to appoint a 
new arbitrator after formal notice to 
do so. 

Bala V. Seetarama (4) is no authority 
for holding that the mere refusal of an 
arbitrator to act empowers the Court to 
appoint a new one. That was a case 
under the old Code, S. 510, and though 

(4) [is9lj 17 Mad. 498. ~ 
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that section partly corresponds to it was laid down that the claimant in a 
para. 5 of the present Soh. 2, it did not reference to arbitration is the person on 
contain this provision about notice, whom, ceteris paribus, it is incumbent 
Mr. Abhyankar argued that notice was to promote the conduct of the proceed- 
not necessary, because both the parties ings ; and when therefore there is a 
were before the Court, and it was not long and unreasonable delay unexplained 
until they came before the Court, that the by any act of the other party either con- 
arbitrator Sathe definitely refused to ducing to it or consenting to it or waiv- 
act, I cannot see that that makes any ing it, the latter is prima facie entitled 
difference. It is not suggested that the to ^decline to go on with the reference 


Court has any inherent power to appoint 
an arbitrator and force parties to abide 
by his decision without their consent. 
The appointment must be justified by the 
provisions of the Code. I hold that the 
appointment of Mr. Kelkar is not a valid 
appointment under para. 5, the provi¬ 
sions of that paragraph not having been 
complied with. I have already held 
that the apointment is not valid under 
para. 17 (4). It is therefore not valid 
at all. 

That is enough for the decision of this 
application, but I propose to deal briefiy 
with the other question about the lap¬ 
sing of the reference, because that is 
really the more important point of the 
two. The lower Courts have treated 
the matter as though everything depended 
upon the fact that the defendant never 
formally revoked the* agreement to refer. 
That of course is an important circum¬ 
stance to be considered in deciding 
whether the agreement was still subsist¬ 
ing at the date of the suit, but it is 
not the only one, nor is it conclusive. 
If one party to a submission has been 
guilty of such laches as to entitle the 
nther party to repudiate the submission, 
the latter will not be deprived of his 
right to repudiate merely owing to the 
labsence of formal legal notice of revooa- 
Ition ; Bhoailal Pursfiotfain v. Chirnanlal 
Amritlal (5). The principal question for 
the Court to consider in this case was, 

I think, whether the defendant was not 
entitled to repudiate the agreement which 
the plaintiff sought to file in Court nearly 
three years after its date, after having 
done nothing whatever in the meanwhile 
to get it carried into offoot. No doubt 
the agreement did not fix any time limit 
for the arbitration, but a reasonable 
time limit is always to be presumed, and 
a delay of nearly three years calls for 
explanation. In v. DaCoata (6) 

(5) A. 1. U. 102S Bom. 49=107 I. 0. 707=52 
Bom. IIG. 

(G) [lb89] 17 Oftl. 200. 


and to revoke the agreement for sub¬ 
mission. At p. 207 of the judgment the 
Court observed : 

“The powers conferred by the Code upon 
arbitrators are very great ; and we think that a 
party has a right, if he chooses, to insist upon 
it that, once an arbitration is decided upon, 
it shall be proceeded with with reasonable 
speed.” 

A reference was made in that case to 
certain obseivations of their Lordships 
of the Privy Council in Pestonjee Niw- 
swivanjee v. Manochjee (7), which tend 
to the same conclusion. Both these 
oases have been referred to and discussed 
in Bhogilal Piirshottam v. -Chirnanlal 
Amritlal (5), cited already in another 
connexion. 

These being the principles to be ap¬ 
plied, let us see what explanation the 
plaintiff, who was in the position of 
claimant, has to offer for his failure to 
take any steps in connexion with the 
arbitration between April 1923 and 
March 1926. It appears that the defen¬ 
dant’s arbitrator Sathe was ill for three 
or four months after the signing of the 
agreement, and as the plaintiff’s brother 
was a pleader practising in the Berars 
and only came to Poona in the May 
vacation, the Assistant Judge thinks it 
was not possible for the arbitrators to 
meet until the May vacation of 1924. 
That seems to me to be a doubtful pro¬ 
position . Plaintiff could presumably 
have got his brother to come to Poona 
at other times, and, once it is recognised 
that it was his duty to promote the 
conduct of the proceedings, it becomes a 
question whether that duty would not 
include producing his arbitrator for the 
purpose within a reasonable time. How* 
ever the real reason for the arbitrator 
being shelved in 1924 seems to have 
been that the parties were litigating. 
On 3rd January 1924. Thakar filed a 
small cause suit against Davare, who 
pleaded the agr eement to refer as a bar. 

(7) [1SG3] 12 M. I, A. 112=2 Suth. 164=3 
S:u. 390 (P.O.). 
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ary 1925. On 6th April 1925 Davare Patkar AND Broomfield, JJ. 

filed a suit against Thakar and his -ot • 

brother. Thakar contended that that Ahronee Bhemail Plaintm. 


suit was barred by the agreement to 
refer. Mr. Abhyankar has argued that 
this litigation affords an excuse for the 
plaintiff doing nothing in connexion with 
the arbitration. I do nob think so. It 
may be that as the defendant was rely¬ 
ing on the agreement to refer in the 
first suit it is not open to him to say 
that while that suit lasted the agree¬ 
ment had lapsed. Certain papers in con¬ 
nexion with the arbitration appear to 
have been in defendant a possession at 

the time. 

Bub the very fact that the defendant was 
then relying on the agreement streng¬ 
thened the plaintiff’s position if he was 
really in earnest about the arbitration. 
He could have gone straight ahead with 
it ; and yet even after the date of the 
decision of that suit in January 1926 
he did nothing for fourteen months, and 
then came direct to the Court for an 
order that the agreement should bo 
filed. A fortnight after that he filed a 
suit on the same cause of action. I can 
see no satisfactory excuse for this dila¬ 
tory procedure. There was nothing to 
prevent the plaintiff from calling on the 
arbitrators to proceed to settle the dis¬ 
pute at any rate after defendant’s written 
statement in the ' small cause suit. 
There was never any order of the Court 
staying the arbitration" proceedings. If 
the defendant had raised any objection, 
plaintiff could have made his application 
for filing the agreement -at once. The 
fact is, as Mr. Abhyankar admitted, that 
no one bothered about the business. But 
the law is, as I have pointed out, that 
it was plaintiff’s duty to avoid unreason¬ 
able delay. It seems to me to be a clear 
case of laches on his part, and the appli¬ 
cation to file the agreement ought to 
have been refused. It is not merely a 
case of discretion. If the agreement 


V. 

Ahmed Omer —Defendant. 

Civil Eef. No. 22 of 1928, Decided on 

5th February 1931. 

(a) Aden Courts Act (1364), S. (l)-Resi- 
dcnt should submit for reference only ques¬ 
tions of law and fact and not whole case 

Resident should submit for the decisiou of the 
High Court only questions of law and fact on 
which opinion of the Court is invited. It is not 
open to the Resident to submit the whole case 
what is intended is a statement of points on 
which the opinion of the High Court is sought 
with the evidence on them to enable it to 6^^ 
its opinion : Bombay Civil Ref. No. 1 of 

Foil. ^ 

(b) Civil P. C. (1908), O. 9, R. 5 (b)—Court 

cannot dismiss suitsimply because summonses 
are not served—It should proceed under 

O. 9,R. 5. ^ 

A Court is not right in dismissing suit against 

some defendants because summons are not 
served on them. If the plaintiff has been negli¬ 
gent in not asking for summons within three 
months after it was returned unserved the Court 
should proceed under 0. 9, R. 5. Under 0. 9, 
R. 6 (b) it is incumbent on the Court if notice 
is not served to issue fresh summonses to the 
defendants. [P 53o C 1] 

(c) Will—Construction —Although several 

testamentary documents are left by testator 
it is the net result that constitutes his will. 

Whethera man leivesone testamentary writing 
or several testamentary writings it is the aggre¬ 
gate or the net result that constitutes his will 
or the expression of his testamentary wishes. 
Where therefore a testator passes two documents 
each relating to property situated in different 
places the legal declaration of tbe intention of 
the testator must be gathered not from one 
document but by reading both the documents 
together. [I* 536 C 1^ 2] 

(d) Succession Act (1925), S. 307—Inten¬ 
tion of testator clear that his debts are to be 
paid—Mere fact that direction to pay debts 
appears in one document relating to particular 
property does not impose restriction on ex¬ 
ecutor to alienate other property—Testator’s 
intention that property should not be divided 
till his sons are of twenty-ohe years of age 
does not also impose any restriction on exe¬ 
cutor’s power of alienation. 

Under the law it-is the duty of the executor to 
pay the debts of the deceased. Where the two 
documents coustitutieg tbe will of the testator 


had lapsed, and under the oirouaustances 
I consider it be considered to have lapsed, 
the Court had no power to make it a rule 
of Court. 

The orders of the lower Courts must 


when read together show that the testator in¬ 
tended that his debts were to be paid the mere 
fact that the direction with regard to the pay¬ 
ment of the debt appears in one document re¬ 
lating to particular property does not lead to 
the inference that the testator -intended to im- 


be set aside and the plaintiff’s suit dis¬ 
missed with costs. The applicant must get 
his costs from the opponent throughout. 
r.M./r.K^ Orders set aside. 


pose any restriction on the executor to alieuate 
other property of the testator. So also the mere 
fact that the testator intended that the property 
should not bo divided till his minor sons 
attained the age of twenty-one years does not 
give rise to the inference that the testator in- 
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tended to impoFo any restriction on the power of 
airnat on of the executor. IP 536 C 2; P 537 C 1] 

(e) Succession Act (1925). S. 211-Executor 

ot Mahomedan can sell testator’s immovable 

properly without taking out probate or con* 
sent of heirs. 

1 hough according to Mahomedan lawaMaho* 
niedan cannot dispose of by will more than one 
third of the property after payment of his debts 
and funeral, expenses and the remaining two* 
thirds must go to the heirs unless the heirs con¬ 
sent to the provisions of the will the matter is 
now governed by S. 211. The executor of a will 
of a Mahomedan can therefore validly sell 
and convey the testator’s •immovable property 
without taking out probate or obtaining the 

consent of all the heirs of the testator: BS Cal. 

IIG and A.I.IL 1022 Bom. 392, Foil. [P 537 C 1] 

(f) Mortgage—Duty of mortgagee stated. 

If the mortgage is valid, the mortgagee is not 
bound to see to the application of the money 
nor is ho bound to inquire as to the necessity 
for the loan. [P 537 c 2] 

(g) Executor — Mortgage by—Suit for en¬ 
forcement—Point for consideration stated. 

In a suit brought to enforce a mortgage effected 
by an executor the only point for consideration 
is whether the power of the executor to dispose 
of the property is negatived by anv restriction in 
the will. ■ [P 539 0 1] 

Judah and Crawford^ Bayleij k Go ,— 
for heirs of Plaintiff. 

G. S. MuJgaovlar —for Defendants 2, 
4 (4) and 7. 

Patkar, J. —This was a suit brought 
by the plaintiff to recover Rs. 6,000 as 
principal and Rs. 2,925 as interest on a 
mortgage passed by defendant 1 as ex¬ 


ecutor of one Sheikh Aboo Baker bin 
Saeed Ali who loft two documents, one 
relating to Aden property dated 12th 
^lay 1910, and the second relating to 
Iladramot property dated 12th Septem. 
her 1913. On 19th January 1920, defen- 
dnnt 1 obtained probate of the document 
relating to Aden property dated 12th 
May 1910. annexing a copy of the other 
document relating to nadraraot property, 
dated 12th S 0 ptoml> 0 r 1913. On 17th 
lehriiary 1920, defendant 1 as executor 
and constituted attorney of defendants 
2 to 7 executed a mortgage of the pro- 
petty Cii'ant Ko. 53 at Aden in favour of 

the plaintiff to secure an amount of 
Rs. G.OOO. 

^ The plaintiff filed Suit No. 77 of 1927 

in March 1927 in the Court of the Senior 
. udge at Aden. A written statement was 
tiled hy defendant 1 on behalf of himself 

^ 11 -nd G and defendants 
. '. and 7 filed a separate written 
statomont. On 25th July 1927, issues 
were raised m the case, and the ease was 
adjourned to 8th August. Neither party 
pioduced any evidence in the case, and 


the case was adjourned to 5th September 
1927, for arguments. On 25th August 
the plaintiff applied for a commission to 
the District Court of Tarim .and also to 
the District Court of Hyderabad to exa¬ 
mine the witnesses who attested the 
power-of attorney passed by defendants 
2 to 7 in favour of defendant 1. That 
applicatio’3 was rejected on the ground 
that the hearing was finished and the 
case was adjourned for arguments. On 
15th September the arguments were 
handed in and on the 26th the Court 
delivered judgment dismissing the plain¬ 
tiff’s suit. 

The Senior Judge was of opinion that 
the will imposed a restriction on the 
executor not to mortgage the property, 
and that defendants 2, 3, 4 and 7 could 
avoid the mortgage, as permission of the 
Court was nob obtained under S. 307, 
Succession Act, 1925. The learned Judge 
also held that defendants 2 to 7 did not 
execute the power-of-atborney authoriz¬ 
ing defendant 1 to mortgage the property. 
He therefore dismissed the plaintiff’s 
suit. 

On appeal the Resident at Aden did 
not give any definite finding on the ques¬ 
tion as to whether there was any restric¬ 
tion on the power of the executor to mort¬ 
gage or alienate the property. His opinion 
was that the finding of the lower Court 
might be wrong, for a restriction on 
alienation was not to be implied lightly. 
He however held that the suit was pro¬ 
perly dismissed against defendants 5 and 
6 on the ground that the summons must 
be considered to have been returned un- 
served on 25th May 1927, and the Court 
was justified in dismissing the plaintiff’s 
suit against defendants 6 and 6 on 26th 
September 1927, under 0. 9, R. 5. The 
Resident referred the whole case to this 
Court on the ground that the plaintiff, 
having asked for a reference, was entitled 
to such a reference. 

The Resident, in our opinion, was wrong 
in referring the whole case to this Court. 
He ought to have raised specific issues of 
law and fact which arise in the case for 
determination by this Court as a Court 
of reference. It was hold in Ibrahim 
Mohamad Eahinitulla v. Tob Mesha 
Menahim Messa (l) that it is necessary 
for the Resident to submit for the daoU 

(1) Bombay Civil Ref. No. 1 ot 1923, decided 
on Gth August 1929 by Keinp^Ag. C. J. ftud 
Murphy, J. 
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sion of this Court the questions of law 
and fact on whieh the opinion ot this 
Court was invited, and that it was not 
open to the Kasident to submit the whole 
case. What is intended is a statement of 
the points on which the opinion of the 
High Court is sought, with the evidence 
on them to enable the High Court to give 
its opinion. The "case” contemplated is 
similar to a case stated under S. 60, 
Presidency Small Cause Courts Act, or, 
as in England, to an application to Jus¬ 
tices to state a case for the opinion of 
the High Court. 

We have however allowed counsel on 
both sides to argue this reference on the 
two points which appear to arise in the 
case, and in order to avoid delay we con¬ 
sidered it unnecessary to send the case 
back to the Court at Aden in order to 
formulate the points of law and fact on 
which the opinion of this Court was 
invited. 

From the letter of reference we think 
that only two points arise on this refer¬ 
ence. The first is whether the will im¬ 
poses any restriction on the executor not 
to mortgage the property, and the second 
whether the Court was right in dismissing 
the suit because the summonses were not 
served on defendants 5 and 6. Various 
other points were argued on behalf of the 
plaintiff and on behalf of the defendants, 
but we think that on this reference it is 
not necessary to consider those points. 

It was urged on behalf of the plaintiff 
that the Court was not right in refusing 
the application for examining the attest¬ 
ing witnesses on the powor-of-attorney. 
That question was not referred to this 
Court for decision, and it appears that 
the plaintiff had ample opportunity to 
lead evidence in the case and could have 
asked for commission on 25th July 1927, 
when the issues were raised, or on 8th 
August when the case was heard. 

With regard to the second point arising 
in this reference, namely, whether the 
Court was right in dismissing the suit 
because summonses were not served on 
defendants 5 and 6, it appears that the 
learned Judge was not right in dismissing 
the suit against defendants 5 and 6 in 
the final judgment in the suit. The Judge 
could have proceeded under O. 9, R. 5, if 
the plaintiff was negligent in not asking 
for summons within three months after 
the summons was returned unserved. No 
order was passed by the Court under 


O. 9, R. 5. Under 0. 9, R. 6 (b), it was 

incumbent on the learned Judge, if the 
notice was not served, to issue a fresh 
summons to detendants 5 and 6. Counsel 
appearing on behalf of the plaintiff in¬ 
timated to this Court that be did nob 
wish the case to be sent back on the 
ground that the suit was nob rightly dis¬ 
missed against defendants 5 and 6, and 
requested this Court to decide the prin¬ 
cipal question arising in this reference, 
namely, whether there was any restric¬ 
tion on alienation imposed on the ex¬ 
ecutor by the will of the deceased. He 
therefore submitted that the names of 
defendants 5 and 6 should be struck off. 
We therefore accede to his request and 
strike off the names of defendants 5 and 
6 , and the decision of the lower Court in 
'favour of defendants 5 and 6 will there¬ 
fore stand. 

The principal question to be decided in 
this reference is whether there is any 
restriction on alienation imposed on the 
executor by the will under S. 307, Suc¬ 
cession Act, 1925. Under S, 307, sub- 
S. (1), the executor has power to dispose 
of the property of the deceased vested in 
him under S. 211, either wholly or in 
part, in such manner as he may think fit. 

Illus. (ii) to the section is: 

“The executor in the exercise of his discre¬ 
tion mortgages a part of the immovable estate 
of the deceased. The mortgage is valid.*’ 

Sub-S. (2) of the section says that if 
the accused is a Mahomedan, the general 
power conferred by sub-S. (l) shall be 
subject to the following restrictions and 
conditions, namely: 

“The power of an executor to dispose of im¬ 
movable property so vested in him is subject to 
any restriction which may be imposed in this 
behalf by the will appointing him, unless pro¬ 
bate has been granted to him and the Court 
which granted the probate permits him by an 
order in writing, notwithstanding the restric¬ 
tion, to dispose of any immovable property 
specified in the order in a manner permitted by 
the order.” 

If there is no restriction imposed on 
the power of the executor to dispose of 
the immovable property by the will, then 
the mortgage in this case would be valid. 
If, on the other hand, there is restriction 
imposed by the will, it was incumbent 
on defendant 1 to approach the Court 
which granted the probate for permission 
to mortgage the property. The Resident 
is doubtful on the question as to whether 
there is a restriction on alienation im¬ 
posed by the will, though the Senior 
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Judge was of opinion that there was a 
restriction on alienation imposed by the 
will. 

There are two documents passed by the 
testator, one relating to the Aden property 
dated 12th May 1910, and the second re¬ 
lating to Hadramot property dated 12th 
September 1913. The Judge of first in¬ 
stance considered that these two docu¬ 
ments were two separate wills. It appe¬ 
ars from the terms of-the two documents 
that the second will confirmed the first 
will so far as the Aden property is con¬ 
cerned, and has made one variation with 
regard to the appointment of the exe¬ 
cutors. By the document of 12th May 
1910, the testator appointed defendant 1, 
Sheikh Ahmed bin Omer bin Joda Zoo- 
beidi, and his two sons, Saeed and Omai;, 
as his executors. By the second docu¬ 
ment dated 12th September 1913, he con¬ 
firmed the appointment of defendant 1 
as the executor and cancelled the ap- 
pointment of one of his sons, Saeed, as 
executor. In the document of 12th May 
1910, there is no reference to the pay¬ 
ment of the debts of the testator. In 
the second document of 12th September 
1913, the testator enjoined his executors 
to pay off his debts. The terms of both 
the documents show that the testator 
intended that his property should not be 
divided till his minor sons attained the 
age of 21 years. The learned Judge of first 
instance considered thafthese two docu¬ 
ments were two separate wills, and that 
defendant 1 obtained probate of the will 
dated 12th May 1910, which did not enjoin 
on the executor the duty of paying the 
debts, and ho inferred from the direction 
that the estate should not be divided till 
the minors attained the age of 21 years, 
an intention of the testator to restrict 
the power of alienation of the executor. 
The two documents cannot be considered 
to be two separate wills but the two to¬ 
gether must be considered to indicate the 
testamentary intention of the deceased. 
According to S. 2, Cl. (h), Succession Act, 
1925. will’' means the legal declaration 
of the intention of a testator with res¬ 
pect to his property which he desires to 
be carried into effect after his death. 
According to the decision in Donglas- 
Memies v. Umphelhn (2), whether a man 
leaves one testamentary writing or seve¬ 
ral testamentary writings, it is the ag- 
gregate or the neb result that oonstd- 

(2) [VJQS] A. G. 22 I ~ -- 
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tutes his will, or, in other words, th® 
expression of his testamentary wishes. It 
was observed as follows (p. 233): 

“The law, on a man’s death, finds out what 
are the instruments which express his 1 ist wilL 
If some extant writing be revoked, or is in* 
consistent with a later testamentary writing, 
it is discarded. But all that survive this scru¬ 
tiny form parts of the ultimate will or effective 
expression of bis wishes about this estate. In 
this sense it is inaccurate to speak of a man 
leaving two wills; he does leave, and can leave, 
but one will.” 

We think therefore that there was 
only one will left by the deceased. 
Though he passed two documents, one 
relating to the Aden property and the 
other relating to the Hadramot property, 
the legal declaration of the intention of 
the testator must be gathered not from 
one document but by reading both the 
documents together. It would therefore 
follow that the testator intended that 
his debts should be paid. 

It is contended by the defendants re¬ 
lying on the document relating to the- 
Hadramot property that the debts ought 
to have been paid from the personal 
estate first or from the Hadramot pro¬ 
perty before the debts can be paid out of 
the Aden property. There was no con¬ 
tention in the written statement of the 
defendants before the learned Judge that 
there was any personal property left by 
the deceased, and there is no express 
provision in the second document that 
the debts were to be paid out of the 
Hadramot property and not out of the 
Aden property. Under the law it is the 
duty of the executor to pay the debts of 
the deceased. If the two dooumente are 
read together, it would appear that the 
testator intended that bis debts were to 
be paid. The mere fact therefore that 
the direction with regard to the payment 
of debts appears in the document relat¬ 
ing to the Hadramot property does not 
lead to the inference that the testator 
intended to impose any restriotion on 
the executor to alienate the Aden pro¬ 
perty. 

The second ground on which the 
learned Judge infers such a restriotion is 
that under both the documents the pro¬ 
perty was not to be divided till the 
minor sons attained the ago of 21 years. 
It is urged on behalf of the plaintiff that 
such a direction would be inconsistent 
with the absolute estate given to, th^ 
sons and is illegal and void under S. 138» 
Succession Act, 1925. It is not necessary 
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to go into that question, because the 
question does not arise on this reference 
as it was not raised before the lower 
Court and submitted to this Court for de¬ 
cision, and it is also unnecessary to con¬ 
sider whether the restriction referred to 
in S.307 is necessarily a valid restriction. 
We therefore refrain from going into the 
point which is urged at length on behalf 
of the plaintiff. 

The only question before us is whether 
the testator intended that there should be 
a restriction on the power of alienation 
of the executor. The mere fact that the 
testator intended that the property 
should not be divided till the minors 
attained the age of 21 years does not 
give rise to the inference that the testa¬ 
tor intended to impose any restriction on 
the power of alienation of the executor. 
If the testator intended to impose that 
restriction he could have done so ex¬ 
pressly, and we do not think that the 
terms of the will give rise to an infe¬ 
rence that there was an implied restric¬ 
tion on the power of alienation of the 
executor. 

We therefore hold on the important 
question arising in this case that there 
was no restriction on the power of alie¬ 
nation of the executor. 

Under S. 211, Succession Act, 1925, 
which corresponds to S. 4, Probate and 
Administration Act, the executor of a 
deceased person is his legal representa¬ 
tive for all purposes, and all the property 
of the deceased person vests in him as 
such. Though according to the Mahome- 
dan law, a Mahomedan cannot dispose of 
by will more than one-third of the pro¬ 
perty after payment of his debts and 
funeral expenses and the remaining two- 
thirds must go to his heirs unless the 
heirs consent to the provisions of the 
will, the matter is now governed by 
S. 211, Succession Act. That appears to 
be the effect of the decision of the Privy 
Council in Mirza Kurratulain Bahadur 
v. Nizhaluddin (3) and the decision in 
the case of Mahomed Yusuf v. Hargovin- 
das Jivan (4), where it was held that the 
executor of the will of a Mahomedan can 
validly sell and convey the testator’s 
immovable property without taking out 
probate or obtaining the consent of 2^11 
the heirs of the testator. The position 

(3) [1905] 33 Cal. 116=32 I. A. 244. 

(4) A. I. R, 1922 Bom. 392=70 I. C. ,268=47 
Bom. 231. 
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of the executor of a Mahomedan will is 
governed by the Probate and Administra¬ 
tion Act, 1881, whether or no he takes 
out probate, and under S. 4 of that Act, 
which corresponds to S. 211, Succession 
Act, 1925, the property of the testator 
vests in the executor and can be sold and 
conveyed by him under S. 90 of the Act, 
corresponding to S. 307, Succession Act. 

We think therefore that the mortgage 
effected by defendant 1 is valid as there 
is no restriction on the power of aliena-- 
tion of the executor. 

It is urged on behalf of the defendants 
that it is not shown that there was any 
necessity for effecting the mortgage and 
that the estate derived benefit by the 
mortgage. We are not concerned with 
these questions, for if the mortgage is 
valid, the mortgagee is not bound to see 
to the application of the money, nor is 
he bound to enquire as to the necessity 
for the loan. 

It appears that under O. 34, R. 1, all 
persons having an interest either in 
the mortgage-security or in the right 
of redemption must be joined as par¬ 
ties to any suit relating to the mort¬ 
gage. The suit having been dismissed 
as against defendants 5 and 6, the ques¬ 
tion is whether the plaintiff can obtain a 
decree on his mortgage in the absence of 
defendants 5 and 6. O. 34, R. 1, is 
“subject to the provisions of this Code," 
which would include the provisions of 
O. 34, R. 1, which runs as follows: 

*Tn all suits concerning property vested in a 
trustee, executor or administrator, where the 
contention is between the person beneficially in¬ 
terested in such property and a third person, 
the trustee, executor or administrator shall re¬ 
present the persons so interested, and it shall 
not ordinarily be necessary to make them 
parties to the suit, Bui the Court may, if it 
thinks fit, order them or any of them to be 
made parties.” 

We think therefore that the mortgage 
effected by defendant 1 in favour of the 
present plaintiff was a valid mortgage 
under sub-S. (l), S. 307, Succession Act. 

We would therefore return this refer¬ 
ence with our opinion on the principal 
issue arising in the case. The plaintiff 
should get the costs of this reference 
from defendants 1, 2, 3, 4, and 7, and 
pay the costs of defendants 5 and 6. 

Broomfield, J. —I agree with the 
judgment pronounced by my learned bro¬ 
ther and propose to confine my remarks 
to the consideration of the principal 
Issue which arises in this reference. 


Ahronee Shemail V. Ahmed Omer (Broomfield, J.) 



538 Bombay Ahronee Shemail v. Ahmed Omer (Broomfield, J.) 1931 


The suib was by a mortgagee under a 
mortgage executed on ITfch February 
1920 by defendant 1, Sheikh Ahmad, as 
executor under the will of one Sheikh 
Aboo Baker, who died in 1917 and whose 
heirs are defendants 2 to 7. The mort¬ 
gage related to a house belonging to the 
testator in Aden, and is alleged to have 
been executed in order to defray the 
debts of the testator. Prima facie and 
on the pleadings it would be a good 
mortgage unless it is contrary to some 
provision in the will restricting the exe¬ 
cutor’s power to dispose of the property, 
in which case permission of the Court 
would have been necessary by reason of 
S. 90, Gl. (2), Probate and Administra¬ 
tion Act 5 of 1881, corresponding to 
S. 307, Act 39 of 1925. The permission 
of the Court was not obtained. 


It appears that the testator Sheikh 
Aboo Baker made two wills or testa¬ 
mentary writings, one relating to his Aden 
properties on 12th May 1910, which was 
admitted to probata on 19th January 
1920, and another relating to his pro¬ 
perties at Hadramot in the Aden hinter¬ 
land which was executed on 12th Sep¬ 
tember 1913. In the will relating to the 
Aden properties it was provided as foB 
lows: 


“They (the executors) ahall manage, receive, 
take charge of, and secure all that belougs to 
Sheikh Abu Baker aforesaid at the Port of Aden 
and iSIaalla .... They shall record them in the 
(Government Register and shall appoint the 
trustees from the time of his death. The estate 
shall not bo divided but shall remain for 21 
years in the name of Shaikh Abu Baker bin 
Saood aforesaid. They (the executors) shall let 
thorn on hire according to their own judgmout 
and shall receive all rents, etc. and spend there¬ 
from the necessary payments for the repairs. 
Government taxes, quit rout, etc., and sue in the 
Court anyone who fails to pay the rent, and 
file suits against, obtvin warrants, etc. . . . Th^y 
shall divide the rent receivable between the 
heirs of the said testator . . . After the expiry of 
21 years from the date of the doithof Sh\ikh 
Abu Baker the said property shall be divided 
between the heirs according to the Mahomodan 
law.” 


In this writing nothing was said about 
the testator’s debts. In the will i*elat- 
ing to properties at Iladramot. there were 
several specific legacies to various people, 
after which it was provided that the 
estate at that place should remain un¬ 
divided until the testator’s minor sons 
attained the age of 21 years. It was 
also directed that the executors should 
settle the testator’s debts. The previous 
wills made by the testator were declared 


to be cancelled, but the operation of the 
will relating to the Aden properties exe¬ 
cuted on 12bh May 1910 was expressly 
saved, except in one single respect, 
namely, that the latter will revoked the 
appointment of one of the testator’s sons 
as executor under the former will. 

No evidence has bean adduced by any 
of the parties in the suit, so that, apart 
from the construction of these testamen¬ 
tary writings, there is nothing on the 
record to suggest that the testator de¬ 
sired or had any reason to desire t^at 
his debts should be paid solely or pri¬ 
marily out of the property at Hadramot. 
The view of the trial Court, with which 
the Resident agrees though with some 
hesitation, is that the provision that the 
property should be kept intact for 21 
years in the Aden will, together with the 
absence of any reference to debts in that 
will imposed a restriction which ren¬ 
dered the mortgage effected by the exe¬ 
cutor voidable at the instance of the 
beneficiaries. The trial Judge said: 

‘T interpret this (i. e., the passage from the 
first will which I have already quoted; as a 
direction to the executors to keep the corpus of 
the property intact for 21 years and to dispose 
of the income of the property in a particular 
way in the meantime.” 


In order to reach this conclusion the 
two testamentary writings have been 
treEbted as distinct and independent 
wills. Mr. Judah on behalf of the 
plaintiff-mortgagee contended that the 
two wills must be read together the 
second being regarded as a codicil to the 
first, and if that be done, and if the two 
writings are regarded as forming to¬ 


gether the last will and testament of 
the testator, then there is no restriction 
on the power of the executor to mort¬ 
gage his house at Aden. This argument 
appears to me to be sound, having regard 
to the definitions of ‘will” and ‘‘codicil” in 
S. 2, Suooessioo Act, and to the decision 
of the House of Loi'ds in Donglas-Mcjt^ 
zies V. Uinphelby (2). Reading the writ- 
ings together as a single will, the fact 
that the reference to debts occurs only 
in what may, for the sake of conveni¬ 
ence, be called the second will does not 
justify an inference that the debts were 
to be paid only out of the Hadramot pro¬ 
perty, nor is there anything in the provi¬ 
sions of this second will which would re¬ 
quire one to take that view. There may 
possibly have been no debts at the time 
of the execution of the Aden will. In 
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any case the testator has nob expressed 
or clearly indicated any intention that 
the payment of his debts, for which 
under the Mahomedan law the whole of 
his estate would clearly be liable, should 
be a charge on the Hadramot property 
only. 

It appears that it was the testator’s 
intention and desire that his estate 
should not be divided bub retained as a 
single property for a certain period after 
his death. That was his desire not only 
in respect of his Aden properties but in 
respect of those at Hadramot also. It 
appears that one of his minor sons was 
only four years old in 1913 so that the 
period for which the Hadramot proper¬ 
ties were to remain undivided would be 
nearly equal to the period fixed in the 
case of the properties at Aden. Whe¬ 
ther or not such a provision that the 
properties should remain intact for a 
period of 21 years or thereabouts is 
valid in law, it is not open to us to con¬ 
sider on this reference; nor is it neces¬ 
sary, in my opinion, because the mere 
expression of an intention that the pro¬ 
perty should remain undivided cannot be 
construed as a restriction on the ordinary 
power and duty of an executor to make 
such disposition of the estate as is neces¬ 
sary to disfharge the testator’s debts. 

On behalf of the defendants Mr. Mul- 
gaonkar argued that there is no proof 
that as a matter of fact there were any 
debts, and that, assuming that there 
were such debts, the executor should 
first have proceeded against the personal 
property of the testator, the personal 
estate being primarily liable for the pay¬ 
ment of debts. But the defendants did 
not allege at the trial of the suit that 
the testator left no debts, nor that he 
had any personal property. No issues 
were raised on these points and in this 
reference it is not open to us to consider 
them. Moreover, the question whether 
there were any debts or not would ap¬ 
pear to be irrelevant, in view of the 
provisions of Ss. 211 and 307, 01. (l). 
Succession Act, In a suit like the pre¬ 
sent brought to enforce a mortgage effec¬ 
ted by an executor the only point for 
consideration is whether the power of 
the executor to dispose of the property 
is negatived by any restriction in the 
will. In the present case there is no 
such restriction. 

I agree with the order which my 


learned brother proposes to make on this 
reference. 

R.M./r.K. Answer accordingly, 
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Baker, J. 

Girdharlal Ilarilal Pandya — Appli¬ 
cant. 

V. 

Liladhar Amthalal —Opponent. 

Civil Revn. Appln. No. 124 of 1930, 
Decided on 26th February 1931, from 
decree of Small Cause Court Judge, 
Ahmedabad, in Suit No. 4284 of 1928. 

(a) Transfer of Property Act (18S2), S. 52 
—Grant of lease by mortgagor after obtain¬ 
ing of decree by subsequent mortgagee does 
not affect rights of auction-purchaser —' 
Principle is not restricted to mortgages with 
possession. 

After the institution of the suit by the subse¬ 
quent mortgaeee and the obtaining of the 
decree, the grant of a lease by the mortgagor 
would, under S. 52, be affected by the doctrine 
of Ms pendens, and cannot affect the rights of 
the auction purchaser, who stands in the shoes 
of the second mortgagee. The doctrine of lis 
pendens is not based on the equitable doctrine 
of notice, but on the fact that it is necessary 
for the administration of ^justice that the deci¬ 
sion of a Court in a suit should be binding not 
only on the litigant parties, but on those who 
derive title from them pendente lite, whether 
with notice of the suit or not. The principle of 
lis pendens is not confined to mortgages with 
possession only ; 20 All. 349; A. I. R. 1925 Cal. 
251 and 30 Bom. 250, Ref.\ Qreen v. Rheinherg, 
(1911) 104 L. T. 149, Dis^. 39 Mad. 283, not 
Poll. [P 541 0 2, F 542 0 1] 

(b) Transfer of Property Act (1882), S. 50 
—Scope. 

A tenant cannot take advantage of S. 50 with 
regard to the rent paid by him in advance : 
A. I. R. 1926 Bom. 537, Ref. [P 541 G 1] 

H. V. Divatia — ior Applicant. 

Barot and I. B. Desai —for Opponent. 

Facts,—On 19th January 1914, Chho- 
telal mortgaged his property to Jaguste 
with possession and at the same time 
became his tenant. Change of posses¬ 
sion did not take place. On 3i'd Novem¬ 
ber 1915 Ohhotelal mortgaged it to 
Mansukhram who sued on his mortgage 
and obtained a decree for sale of mort¬ 
gaged property in 1918. Plaintiff, in 
whose favour the sale in execution was 
confirmed, was obstructed in getting 
possession by Ohhotelal and Jaguste but 
in 1926 an order for possession in plain¬ 
tiff’s favour was passed. On 23rd De¬ 
cember 1926 plaintiff applied to taka 
possession as he was obstructed by Lila¬ 
dhar (defendant) who had obtained a 
lease of the property _ for three years 
from Ohhotelal and had paid rent for 
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the period in advance. In 1925 the first omission to join the defendant who was 


mortgagee sued on his mortgage, not 
making the second mortgagee party to it 
and on 8th March 1926 he obtained a 
decree for sale of the mortgaged pro¬ 
perty. On 22nd Juno 1928 plaintiff sold 
the property to Jaguste. The plaintiff 
brought the present suit for compensa¬ 
tion as he did not get possession of the 
property during the period of his interest 
in it and it was dismissed. 

Baker, J - (His Lordship after stat¬ 
ing the facts proceeded:) The Judge of 
the Small Cause Court at Ahmedabad 
held that the question to be decided was 
whether the plaintiff was entitled to 
recover rent or damages for loss of rent 
for the period during which he continued 
to be the owner of the equity of redemp¬ 
tion from the defendant who had already 
paid the rent to the original owner the 
mortgagor, and he considered that defen¬ 
dant was not liable to pay the rent 
twice over, because at the time the 
defendant took the property on rent for 
three years by payment of rent in ad¬ 
vance on 24th June 1925, the original 
mortgagor was entitled to sublet the 
property, he being in actual management 
of the same as a tenant of the first mort¬ 
gagee with possession, and there was 
nothing to show that the first mortgagee 
objected to the arrangement, the grant 
of the lease between the mortgagor and 
the defendant. The second mortgagee, 
the mortgagee of the equity of redemp¬ 
tion, filed his application to have the 
equity of redemption sold subsequently 
to the tenancy of the defendant, and the 
sale to the plaintiff took place nearly a 
year after the creation of the tenancy. 
The plaintiff purchased the property 
with his eyes open and with full know¬ 
ledge of the defendant’s possession and 
presumably with knowledge of the terms 
of the registered rent note. There was 
therefore no equity in his favour. The 
mortgagee of the equity of redemption 
had no right to the pospession of the 
property. The mortgagor was in right¬ 
ful possession, and if anybody could 
object to his possession, it was the first 
mortgagee, and although the first mort¬ 
gagee never objected, the second mort¬ 
gagees rights cannot be enhanced, and 
ho cannot be held to bo entitled to the 
possession of the property. The mort¬ 
gagor should be held to be entitled to 
continue in possession as owner. The 


in actual possession all along in any of 
the proceedings taken in connexion with 
the property in question by the original 
mortgagee of the equity of redemption, 
i. e., the second mortgagee, the assignee 
of the decree obtained by him, and the 
plaintiff who became the purchaser at 
the Court sale, and the omission of the 
plaintiff to take any steps to recover 
possession of the property purchased by 
him from the defendant, go to show that 
none of the previous proceedings could 
be held to be binding on the defendant 
and that the plaintiff cannot be helJ en¬ 
titled to recover rent which was already 
paid by the defendant to the person who 
was at the time entitled to take the 
same. Therefore the plaintiff had no 
right to claim any rent from the defen- 
dant who had already paid the same to 
his landlord, the original mortgagor, and 
to make him to pay the same twice over. 
The suit was therefore dismissed. 

The principal argument raised by the 
learned advocate for the applicant is 
that the lease to the defendant is dated 
24th June 1925, at which time the execu¬ 
tion proceedings in the suit of 1917, filed 
by the second mortgagee, were pending* 
Therefore the transaction is affected by 
S. 52, T. P. Act and by the doctrine of 
lis pendens, and it is contended that the 
mortgagor cannot pass a lease during 
the mortgage to the detriment of the 
mortgagee or persons claiming under 
him. It is further contended that the 
doctrine of lis pendens is independent 
of notice, so that the lease is not binding 
on the plaintiff. The plaintiff does not 
ask for possession, hut only for damages 
for failure to give him possession. It is 
further contended that independent of 
lis pendens the lease is had. The mort¬ 
gagor could not create a lease so as to 
bind the mortgagee, much less the 
auction-purchaser. The suit of the 
second mortgagee was previous to the 
lease, the decree being obtained in 1918, 
and the lease to the present defendant 
was on 24th Juno 1925. when the dar- 
kbast was pending to execute the decree. 
S. 52, T. P. Act, lays down that during 
the active prosecution in auy Court of a 
contentious suit or proceeding in which 
any right to immovable property is 
directly and specifically in question, the 
property cannot be transferred or other¬ 
wise dealt with by any party to the suit 
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or proceeding so as to affeob the rights 
of any other party thereto under any 
decree or order which may be made 
therein, except on the authority of the 
Court and on such terms as it may im¬ 
pose. It has been conceded by the 
learned counsel for the opponent that if 
the second mortgage had been one with 
possession or if the argument had been 
raised on behalf of the first mortgagee 
who was the mortgagee with possession, 
the position could not be disputed. But 
as the second mortgagee was only owner 
of the equity of redemption and not en¬ 
titled to possession at all, the mortgagor 
does not lose the right to sub-let. There 
is a certain amount of authority on the 
point. It was held in Thakur Prasctd 
y, Gaya SaJm (l) that a lease of pro¬ 
perty made by a judgment-debtor against 
whom a decree for sale had been made 
under S. 88. T. P. Act, for sale of that 
property, came within the purview of 

S. 52, T. P. Act. That was a case of a 
mortgage of a four pies share in a village 
and not a mortgage with possession. The 
learned Judge said (p. 350): 

“The lease was executed undoubtedly during 
the active prosecution of a contentious suit, 

, . . . The transfer under ihis lease, whioh 

is for a period of no less than 11 years, un¬ 
doubtedly must affect the rights of the auction 
purchaser.” 

It appeared to him that a lease of pro¬ 
perty made by a judgment-debtor against 
whom a decree had been made under S. 88, 

T. P. Act, for sale of that property comes 
within the purview of S, 52 of that Act. 
The lease executed by the judgment- 
debtor, whatever its object, could not 
but have the effect to some extent of 
defeating the auction-purchaser of that 
property. A similar view was taken by 
the Calcutta High Court in Kiran Chan¬ 
dra Bose V. Dutt & Co. (2), where a mort¬ 
gage suit had been instituted and a recei¬ 
ver appointed. During the pendency of 
the suit the mortgagor granted a lease 
of the premises to the defendant firm 
for a period of five years at a monthly 
rent of Bs. 175, taking an advance of 
seventeen months’ rent. It was held that 
the lease was affected by the doctrine 
of lis pendens laid down in S. 52, T. 
P. Act. The learned counsel for the 
opponent has referred to the case of 
Sicbharaju v. Seei haramaraju (3), which 

(1) [1898] 20 All. 349=(1898) A. W. N. 63. 

(2) A. I. R. 1925 Gal. 251=85 I. 0. 622. 

(3) [1914] 89 Mad. 283=28 I. 0. 232. 


holds a contrary opinion, as it lays clown 
that the creation of a lease for one year 
after a suit and decree on mortgage 
is not affected by the doctrine of lis 
pendens enunciated in S. 52, T. P. 
Act, as such a lease is an ordinary 
incident of the beneficial enjoyment of 
a mortgagor allowed to remain in posses¬ 
sion. 

A reference is made in that case to 
the case already quoted, Thakur Pra¬ 
sad v. Gaya Sahu (l), but states that the 
proposition is stated too broadly in that 
judgment as it ignores the ordinary inci¬ 
dent of the beneficial enjoyment which a 
mortgagor who is allowed to remain in 
possession is entitled to have the benefit 
of. The view of the Madras High Court 
therefore appears to differ from that of 
the Allahabad and Calcutta High Courts. 
In this Court it was held in Macleod v. 
Kissan (4) that if a mortgagor left in 
possession grants a lease without the 
concurrence of the mortgagee, the lessee 
has a precarious title, inasmuch as al¬ 
though the lease is good as between him¬ 
self and the mortgagor who granted it, the 
paramount title of the mortgagee may be 
asserted against both of them. This 
case was followed in the recent case, 
Bustomji V. Keshavji (5), in which it was 
hold that in the absence of any express 
power of leasing given in a mortgage 
deed or by other express agreement bet¬ 
ween the mortgagor and the mortgagee, 
the mortgagor has no power to grant a 
lease of the mortgaged property so as to 
be binding against the mortgagee, and 
a tenant under such a lease has no 
right as against the mortgagee to rent 
paid in advance to the mortgagor, and 
S. 50, T. P. Act, does not enable him 
to recover such rent from the mort¬ 
gagee. The learned counsel for the 
opponent has referred to the case of 
Green V. Bheinherg (6), but the facts of 
that case are entirely different since the 
lease there was prior in date to the exe¬ 
cution of the mortgage, and was passed 
at a time when no mortgage was in exis¬ 
tence. It is not therefore necessary to 
consider it. On the rulings of the Allaha¬ 
bad and Calcutta High Courts which 
have been followed in Bustomji v Keshav- 
ji (5) it appears that after the institu¬ 
tion of the suit by the subsequent mort- 

(4) [1904] 30 Bom. 250=6 Bom. It, R. 995, 

(5) A. I. R. 1926 Bom. 567=98 I. 0, 436. 

(6) [1911] 104 L. T. 149. 
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gagee and tho obtaining of the decree, 
the grant of a lease by the mortgagor to 
the defendant would, under S. 52, T. 
P. Act, be affected by the doctrine of 
lis pendens, and cannot affect the 
rights of the present plaintiff, who 
jstands in the shoes of the second mortga¬ 
gee. Tho question of notice which is 
Teferred to in his judgment by the learn¬ 
ed Judge of the Small Cause Court does 
not make any difference, as the doctrine 
of lis pendens is independent of notice, as 
has been held by this Court in Krishna- 
bai Pandurang v. Sawlaram Gangaram 
(7). At p. 43 of (51 Bom.) it is stated by 
Fawcett, J., that the doctrine of lis pen¬ 
dens is not baaed on the equitable doc¬ 
trine of notice, but on the fact that it is 
necessary for the administration of jus¬ 
tice that the decision of a Court in a suit 
should be binding not only on the liti¬ 
gant parties, but on those who ’derive 
title from them pendente lite, whether 
with notice of the suit or not. There is 
a similar decision in Basapi>a Bitduppa 
V. Bhiviangoitda Shhiddangoxvda (8), 
where it is observed that it was immate¬ 
rial whether alienees pendente lite had 
or had not notice of the pending proceed¬ 
ings, for if this were not so, there would 
be no certainty that the. litigation would 
ever come to an end. 

It is further contended that indepen¬ 
dent of lis pendens, the lease is bad. 
The mortgagor could not create a lease 
so as to bind the mortgagee, much less 
the auction-purchaser, as laid down in 
Macleody. Kissan (4), and EustomjiY. 
\Kesliavji {5). In the latter case it was 
jexpressly held that the tenant could not 
take advantage of S. 50, T. P Act, 
with regard to rent paid in advance. 
That answers the view of the Judge 
with regard to the defendant being 
made to pay the rent twice over. As a 
matter of fact tho present suit is not 
one for rent, but for compensation, and 
compensation was awarded in Eiisto?nji 
V. Kc.<ihavji (5). That disposes of the 
argument that the defendant can 
roly on S. 50, T. P. Act. The main 
argument of the learned counsel for the 
opponent was that if this had been a 
case of a mortgage with possession, so 
that the mortga gee a nd those claiming 

(7) A, I. R. 1927 Bom. 93=100 1.0, 682=51 

Bom. 37. 

(8) A. I. R. 1923' Bom. 05=108 I. C. 17=62 

Bom. 208. 


under him had a right to possession^ 
then the lease executed after the com¬ 
mencement of the proceedings in the suit 
on the mortgage by the second mortgagee 
would no doubt be affected by the doc¬ 
trine of lis pendens, and the lease would 
be voidable at the option of the plaintiff^ 
who claims under the second mortgagee, 
but the second mortgagee being a mortga¬ 
gee only of the equity of redemption, and 
the mortgagee himself not being entitled 
to possession, the plaintiff cannot take 
advantage of the doctrine of lis pendens, 
but the decisions to which I have re¬ 
ferred above are decisions in which the 
mortgage was not with possession. The 
mortgagee remained in possession after 
the first mortgage. There was a tenant, 
and it is doubtful if the second mortga¬ 
gee can be said to be a mortgagee of the 
equity of redemption only. Neither in 
Thakur Prasad v. Gaija SaJm (l) nor in 
Kiran Chandra Bose v. Dutt & Co. (2) is 
the mortgage with possession, and it 
does not appear that the principle of lis 
pendens is confined to mortgages with 
possession. I have already referred to 
S. 50, T. P. Act, not being any answer 
to the plaintiff s claim, and the plaintiff 
does not claim rent, but damages or 
compensation. 

In these circumstances, having regard 
to the state of the authorities on this 
point of law, I think that the view of the 
learned Judge of the Small Cause Court 
at Ahmedabad is not correct, and cannot 
be supported. It will therefore be neces¬ 
sary to set aside the decree, and direct 
that the plaintiff*8 suit be decreed with 
costs thioughcut. 

k.n./r.k. Exile viade ahsohite, 
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Beaumont, C. J. and Murphy. J. 

Lakshman Vithoha Naik —Applicant. 

V. 

^Mahableshwar Doda Bhat —Opponent. 

Civil Revn. No. 194 of 1930, Decided 
on 15th April 1931, against order of Sub- 
Judge. Honavar. in S. C. Suit No. 537 
of 1929. 

^''.Limilallon Act (1908), Arts. 73 and 120— 
Limitation for ton's liability to pay debt by 
father is three years from due dale—Such 
suit is governed by Art. 73 and not by 
Art. 120. 

The fouudatiou of the cause of aotioa against 
the sons is tho oontraot by the father to pay, 
and however the case is put, the obligation of 
the sous really arises on the fathePs contract 
and therefore there is only one cause of action 
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against both the father and son. Hence if the 
debt cannot be enforced against the father 
then the son under the Hindu law is not bound. 
Art. 120 does not apply to a suit against a son 
for recovery of debt due by his deceased father; 
such a suit is governed by Art. 73: 33 Mad» 
30S; A, I. R. 1926 Pat.A27; 23 Mad, 29?, Foil. 
and 23 All. 206, not Foil. [P 544 0 l] 

G. P. Murdeshwar —for Applicant. 

G. B. Madbhavi —for Opponent. 

Beaumont, C. J. —This is a reference 
under S. 25, Provincial Small Causes 
Courts Act, from the Small Cause Court 
at Honavar, and the question raised is 
an interesting point of law arising under 
the Limitation Act. The suit is against 
the sons of the original debtor, the liabi¬ 
lity sought to be imposed being in res¬ 
pect of the pious obligation of a Hindu 
son to pay his father’s debts. The ques¬ 
tion which arises is from what period 
the Limitation Act runs as against the 
son, and which article of the Act 
applies. 

Now the facts are that on 13th June 
1923 the father gave a promissory note 
for Es. 130 odd with interest. On Ist 
June 1926, the father repaid part of the 
money owing and acknowledged that on 
that date Es. 100 was owing on the 
promissory note. The effect of that 
acknowledgment was, at any rate, as 
against the father, to start a fresh period 
of limitation running from 1st June 1926. 
The father died in June 1928, and on 
Ist June 1929, the last date»on which a 
suit could be brought against the father, 
the plaintiff sued the father on the pro¬ 
missory note injbha Small Causes Court, 
presumably in ignorance of the fact that 
the father was dead. That suit failed 
because the father was dead and there¬ 
fore there was no defendant. On 14th 
August 1929, this suit was commenced 
by the plaintiff against the defendants 
as the sons of the maker of the promis¬ 
sory note and it is sought to make them 
liable to the extent to which they have 
inherited joint family property. The 
way in which the .case is put. by 
Mr. Murdeswar for the petitioner is 
this: He says that originally under the 
promissory note there would be a period 
of limitation of three years against the 
father under Art, 73; but that inasmuch 
as the liability of the sons does not 
arise under the promissory note, there is 
no article of the Limitation Act directly 
8<PPlyiDg to the sons, and therefore the 
case falls under Art. 120 and the period 


against the sons is six years. And tbeU 
he says that the effect of the acknow¬ 
ledgment by the father on 1st June 1926, 
was to extend the period against the 
father for another three years, and to 
extend the period against - the sons for 
another six years. 

The first point to notice is that as 
against the father the claim on the pro¬ 
missory note was barred at the date of 
commencement of this suit, because 
under Art. 73, Lim. Act, the period is 
three years, and three years had expired 
from the date of the acknowledgment. 
There are decisions of three High Courts 
to the effect that if the debt cannot be 
enforced against the father then the 
son under the Hindu law is net bound. 
Those cases are in Subramania Aiyar v. 
Gopal Aiyar (l), Achutanand Jha v, 
Surjanarain Jha (2) and Narsingh Misra 
V. Lalji Misra (3). It would really be 
enough for the decision of this case to say 
that I think those rulings are right and 
that we should follow them. But Mr. 
Murdeshwar for the petitioner has poin¬ 
ted out that in none of those cases were 
reasons given for the rule, and he is not 
prepared to accept the rule as accurate. 
The point .of principle which really 
arises is whether the period of limita¬ 
tion against the sons under their pious^ 
obligation to pay their father’s debts 
is the same as the -period against the 
father. On that point there is the ruling, 
of the High Court of Madras in MaU^ 
lesam Naidu v. Jugala Panda (4) to the 
effect that there is only one cause of 
action against both the father and the 
sons, although in that case it was not 
necessary to consider this particular 
point. In the case of Narsingh Misra 
v. Lalji Misra (3) before the High Court 
of Allahabad the Judges did consider 
this point, and although they accepted the: 
view that the son was not liable under- 
the Hindu law for a debt which was 
time barred against the father, neverthe¬ 
less, as in that case the debt was not 
time barred against the father they held 
that the article applicable to the case 
as against the sons was Art. 120, so that 
the period of limitation against the sons 
was six years. In order to determine the 

(1) [19091 33 Mad. 308=7 I. C. 898. 

(2) A.I. R. 1926 Pat. 427=95 I. C. 991=5 
Pat. 746. 

(3) [ISOl] 23 All. 206=(1901) A. W. N. 34. 

(4) [1899] 23 Mad. 292 (P. B.). 
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question which article of the Limitation 
Act applies, it is necessary to see what 
the cause of action against the Hindu 
sons really is, and that is not an easy 
question. The pious obligation of a 
Hindu son to pay his father’s debt, based 
as it was originally largely upon reli¬ 
gious considerations, creates a position 
which is not completely analogous to 
any legal relationship in English law. 

It has been held that the son is not 
jointly and severally liable with the 
father. The liability is in some res¬ 
pects analogous to that of a surety, bub 
so far as relates tothe Limitation Act the 
case of Suhramania Aiyarv. Gopala Aujar 
(l) shows that the son is not in the same 
position as a surety, because in that 
case it was held that the son was not 
liable because the debt was time barred 
against the father, but that nevertheless 
sureties were liable. In my judgment 
[the foundation of the cause of action 
against the sons is the contract by the 
father to pay, and however the case is 
put, the obligation of the sons really 
arises on the father’s contract. This 
view is strengthened by the fact that 
it would be a good defence for the 
sons to show that the contract was 
of a particular kind, e. g., a contract 
to borrow money for immoral purposes. 

It is no doubt true that the sons are not 
parties to the contract, but the law 
operates upon the contract so as to make 
the sons liable for the amount due by 
the father to the extent of the property 
which the sons inherit. If I am right 
in thinking that the cause of action 
against the father and the sons is really 
the same and is the contract by the 
father to pay, then it seems to me that 
the article of thoLimitation Act which ap¬ 
plies must also be the same, and I am not 
prepared to follow the ruling in Narsingh 
Misra v. Lalji Misra {3), In this case 
the article is Art. 73 which gives the 
period as three years in respect of an 
jaotion on a bill of exchange or promis¬ 
sory note payable on demand. I think 
therefore that this action is time barred. 
That being so, it is unnecessary for me 
to consider the question whether the 
effect of an acknowledgment by the 
father could have been to extend the 
period against him for throe years and 
against the sons for six years. I agree 
with the view expressed by the learned 
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Small Cause Court Jndge. The rule is 
discharged with costs. 

Murphy, J. —One Dodda Bhat execu¬ 
ted a promissory‘note for Rs. 130 odd 
on 13th June 1923. On 1st June 1926 
he made a part payment and noted the 
fact of his payment at the back of the 
note in his own band acknowledging that 
Rs. 100 were still due. By so doing 
he enabled a fresh period of limitation 
to be computed under S. 20, Limitation 
Act. On the corresponding date three 
years later plaintiff filed a suit against 
Dodda Bhat—though in ignorance of the 
fact that he had died—and on 14th 
August in the same year, 1929, he filed 
the present suit in the Small Cause 
Court at Honavar against Dodda Bhat’s 
sons. The learned Subordinate Jndge 
has held that the claim is time barred. 
By the Hindu law the son of a Hindu 
is under a pious obligation to pay his 
father's debts, at any rate to the extent 
of the family property, and the question 
is whether, on those facts the suit has 
correctly been held to be time barred. 
There is no direct ruling to cover the 
facts involved here. It has been argued 
by the learned pleader for the petitioner 
that though in August 1929 the suit was 
barred against the father the period of 
limitation against the sons is not the 
same as that against the father. One 
of his arguments is that the starting 
point of limitation against the son since 
the date of the promissory note and the 
acknowledgment Ms the date of the 
father’s death, which will enable the 
suit to be commenced. But for this 
statement there is little, if any, direct 
authority. There are however oases in 
which it has been held that the period 
of limitation against different defendants 
arising out of the same cause of action 
may not be the same, as in the case of 
a surety. One of them is Narayanan 
V. Vcerappa (5), and there is also the 
case of nojarivwl v. Krishnarav (6), 
where the difference in the period of 
limitation was due to the fact that the 
principal debtor was not an agriculturist, 
but the surety was one. Here the argu¬ 
ment is that on the execution of the 
promissory note, the sons being by the 
authorities liable during the father’s 
lifetime, the limitation against the father 
was three years, and against the sons 

(5) [1916] 40 Mad. 581=85 I. 0. 918. 

(6) [1881] 5 Bom. 647. 
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six years under Arc. 120, Lim, Acb, there 
being no special article applicable to 
the sons, and on the acknowlelgtnent 
being executed the period was extended 
by three and six years respectively under 
S. 20, Lim. Acb. The consequence 
would be that the suit would be within 
time. It has however been held by no 
lass than three High Courts, in Subra- 
mcinia Aiyar v. Gopala Aiij%r (l), Aclm- 
tcbnnnd Jha v. Sicrjanarain Jha (2) 
land Narsingh Misra v. Lalji Misra (3), 
^fchat the sons cannot be held liable for 
a debt which, at the time is time barred 
against the father, and this being so, I 
think we must hold that the period of 
ilimitation cannot be extended as has 
Ibeen suggested by the learned pleader 
for the petitioner, and that the learned 
Subordinate Judge’s decision is correct 
and that the suit in this case was time 
barred: 

K.N./k.K. Rule discharged. 
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Beaumont, G. J. and Baker, J. 

Allisaheb Isamohadinsaheb —Appellant. 

V. 

Shesho Govind Respondent. 

First Appeal No. 379 of 1927, Decided 
on iSth March 1931, against decision of 
Joint First Class Sub Judge, Dharwar, 
in Civil Suit No. 124 of 1920.^ 

(a) Mahomedan Law—Alienation—Co-heirs 
— Sale by co-heir in possession does not 
bind other co-heirs. 

Ono of the co-heirs of a deceased ^I ihomedan 
in possession of the whole or part of the estate 
cannot make a sale of the estate which is bind¬ 
ing on his co-heirs: 40 Mad. 243 [P .5.), Poll, and 
43 Bom. 412, Be/.; 1 All. 533, Dist. [P 545 G 2] 

(b) Mortgage—Prior and subsequent—Sub¬ 
sequent mortgage created to pay off prior 
mortgage—Subsequent mortgagee given first 
charge on property—That intention must be 
given effect to. 

Where the object of creating a subsequent 
mortgage is to use the money forming the con¬ 
sideration thereof for the purpose of paying o2 
prior mortgagees and the intention of the par¬ 
ties is to give the subsequent mortgagee a first 
charge on the property, that intention can and 
should be given effect to in respect of the money 
advanced by him so far as it was used to pay ofi 
the prior mortgagees : 9 Cal. 961 (P.C.) ; 11 

I. A. 126 (P.C.) ; Wliiteley v. Delaney, (1914), 
A. C. 132 and 29 Cal. 154 (P.C.), Ref. [P 547 C 1] 

R. G. Coyajee and Nillcant Atmaram — 
for Appellant. 

G. N. Thakor and B, A. Jahagirdar — 
for Respondent. 

Beaumont, C. J.—This is an appeal 
from the judgment of the First Class Sub¬ 
ordinate Jtldgo of Dharwar. The appeal is 
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presented by defendants 6, 7, 1, 2, 3, 
and 5, but Mr. Coyajee who appears for 
the appellants has abandoned all the 
points, except two which affect defen¬ 
dant 6, and those points arise in this way. 
In 1871 there was a mortgage of proper¬ 
ties by Hayatmir I, who appears in the 
pedigree set out in the judgment of the 
trial Court. Hayatmir I died in 1872, 
and in 1873 his son Hussain created a 
second mortgage in favour of the same 
mortgagee, and in 1879 there was an¬ 
other mortgage to the same mortgagee 
and the mortgagee was put in possession 
of the property. Hussain died in 1890 
leaving four sons and a daughter. Two 
of the sons, Hayatmir II and Ibrahim, 
died in 1906. In the year 1907 the other 
two sons, Abu and Mohidin, created a 
mortgage of the lands in favour of defen¬ 
dant 6 and to that mortgage I will refer 
more in detail presently. That is Ex. 82. 
In 1909 the two sons Abu and Mohidin 
purported to sell part of the lands, being 
Survey Nos. 26 and 55, to defendant 6, 
the sale deed being Ex. 83. The plaintiff 
in this suit has purchased the interests 
of various defendants, but in substance 
he claims through the two sons and 
daughter of Hussain who were not par¬ 
ties to the mortgage and sale to defen¬ 
dant 6. The first point which is raised 
is that the mortgage of 1907 and the sale 
of 1909 being made by two of the heirs 
of Hussain could not bind the interest of 
the other heirs, but could only bind the 
interests of the two heirs who sold. 
Against that contention Mr. Coyajee 
relies on the case of Hasan Ali v. Mehdi 
Husain (l). In that case the deceased 
was a Mahomedan, as in the present case, 
and the heirs were two minor sons of 
a nephew, and a niece, and the niece sold 
the deceased’s property in order to pay 
his debts. The sale was upheld, but I 
think it was upheld mainly on the ground 
that the niece who made the sale was 
the guardian of the infants and that the 
sale was ono for their benefit, being to 
discharge debts for which they were 
liable. 

On the other hand it has been held 
by a Full Bench of the Madras High 
Court in Abdul Majeeth v, Krishnama- 
chariar (2) that one of the co-heirs of a 
deceased Mahomedan in possession of the 
whole or part of the estate cannot make 

(1) [1877] 1 All. 533. ~ 

(2) [1916] 40 Mad. 243=40 I. C, 210 (F.B.). 
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a sale of the estate which is binding on 
his co-heirs. That decision has been fol- 
llowed by this Court in Mirkha v. Bha- 
^girthUHii (3). The proposition is accepted 
'by Sir Dinshah Mnlla in his book on 
'Mahomedan Law and by Mr. Tyabji in 
his book on Mahornedan Law as correct. 

j ^ * 

and I think we must follow it. 

Then the second point taken by Mr. 
Coyajee on behalf of defendant 6 is that 
even assuming that the mortgage of 1907 
and the sale of Survey Nos. 26 and 55 to 
him are invalid except in respect of the 
shares ofthetwo vendors, nevertheless he 
is entitled to a charge on the family pro¬ 
perty, the subject of the mortgage of 
1907, for the moneys advanced by him 
in so far as they were used to pay off 
prior mortgages. The mortgage of 1907, 
which is Ex, 82, recites the prior mort¬ 
gages made by Hayatmir and Hussain 
Miya and then it says : 

“ For the purpose of redeeming these our 
lands by filing \ suit against these persons and 
for the necessity of our household expenses we 
wanted moneys ; so having- this day agreed to 
pay interest at the rate of 1 per cent per 
month, we have taken Rs. 1,-500 in cash from 
you as debt ; ” 

and then they proceed to charge the land. 
It seems to me clear that the intention 
vras to use the money or part of it for 
the purpose of paying otY the pricr mort¬ 
gages and to give defendant G as the 
mortgagee a first charge on the property. 
What happened subsequently was that 
suits wore brought to redeem the mort¬ 
gages and they were subsequently re¬ 
deemed and presumably the mortgages 
were retained by defendant 6 in respect 
of his mortgage though I do not think 
that fact is in evidence. In 1909 when 
the two properties were purported to be 
sold to defendant 6 by a sale deed which 
is Ex. 83, the amount duo on the mort¬ 
gage to him was taken as part payment 
of the purchase money and no doubt on 
that occasion the mortgage was treated 
as discharged. Defendant 6 has not got 
the mortgage in possession now and we 
must presume that it was handed back 
to the mortgagor. But I think it does 
not lie in the mouth of the present plain¬ 
tiff who challenges that sale in so far as 
it affects the lands of his predecessors-in- 
title tc rely on that part of the sale 
which involved discharging the mortgage. 
I think that so far as the plaintiff is 
concerned, if the sale is set aside at all, 
(3) [1918] -13 Bom. -112=51 1. C. IS. ' " 
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it must be set aside in its entirety and 
the vendor and purchaser must be left 
to the rights which they then had in res¬ 
pect of the mortgage. 

Now the question is whether these 
prior mortgages created by Hayatmir I 
and Hussain, the predecessors-in-title of 
the parties, must be taken to have been 
kept alive in 1906 for the benefit of 
defendant 6 to the extent to which his 
moneys were used to pay otf those mort¬ 
gages. There are three Indian cases 
which are. I think, relevant. The first 
is Moliesh Lai v. Molnmt Baivan Das (4), 
which lays down this proposition which 
I take from the head-note : 

‘ Whether a mortgage paid off is extinguished 
or kept alive depends upon the intention of the 
parties. ” 

That is the general principle estab¬ 
lished in Courts of Equity in England 
and which applies in India. Then the 
next case is Ookzilcloss Gopaldossv. Ram- 
hux Seochand (5), which establishes this: 
that the doctrine laid down in Tontlmiiv 
V. Steere (6), that the purchaser of an 
equity of redemption cannot set up a 
prior mortgage of his own, or which he 
has got in, against subsequent incum¬ 
brances of which ho had notice, is not 
to be regarded as a rule of justice, equity 
and good conscience, and therefore can¬ 
not be applied to such Indian transac¬ 
tions as are governed by that rule. The 
rule in Toulmin v. Steere (6) has given 
rise to much difference of judicial opinion 
in England. According to the latest 
decision on the point, which is the case 
of Whiieley v, Delaney (7), the case is 
not actually overruled though its autho¬ 
rity is considerably shaken. At any rate 
the case of Gokuldoss Gopaldoss v. Bam- 
hax Seochand (5) shows that in this 
country we are not embarrassed by 
Toulmin v. Steere (6) and that the general 
principle applies: that you must consider 
whether parties intended to keep the 
mortgage alive or to discharge it. Then 
the third case which I may refer to 
is the case of Dinohundhu Shatr Chow- 
dhry v. Jogmaya Dasi (8), in which the 
principles dealing with this class of 
oases lu'e^ discussed by Lord Lindley 
' (4) Ti 883] 11 Cal.' 961=I0’ 1. A. 62=4 Sar. 4'24 
(P.O.). 

(5) [1884] 11 I. A. 126=1 0. C. 1035=5 Sar. 
543 (1\C.). 

(6) [1817] 3 Mcr. 210. 

(7) [1914] A. C. 132=83 L. J. Ch. 349=58 
S. J. 218=110 L. T. 484. 

(8) [1901] 29 Cal. 154=29 1. A. 9 (P-O.), 
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delivering the judgcnent of the Privy 
Council and he follows the earlier cases 
and points out again that the question 
turns on the intention of the parties. 

It seems to me that applying those 
principles to this case it is perfectly plain 
that by the mortgage of 1907 it was 
intended that the mortgagee defendant 6 
should get a first charge, for his money 
of Es. 1.500 was to be used in redeem¬ 
ing the prior mortgages, and he was 
to get a first charge on the whole pro¬ 
perty. No doubt that mortgage was 
based on a mistaken view that the two 
mortgagors could deal with the entire 
interest in the whole property, and 
that no doubt accounts for the form 
■which the transaction took and the fact 
that the prior mortgages were not in 
terms kept alive. It might, I think, be 
possible to rely on the principle acted 
upon by the House of Lords in TVhiteley 
V. Delaney (7) that as soon as the mis¬ 
take was discovered the mortgagee might 
have taken steps to have the transaction 
rectified by having it put in the form in 
which it was intended to operate, viz., 
by keeping the mortgages alive for his 
benefit. 

But I do not think it is necessary 
to rely on that principle. I think it is 
enough to say that there was an in¬ 
tention here which is to be gathered from 
the circumstances of the case and the 
terms of the document that defendant 6 
was to be in the position of first mort¬ 
gagee and that intention can and should 
be given effect to in respect of the money 
advanced by him so far as it was used 
to pay off the prior mortgages. That 
being so, I tl^ink we must vary the lear¬ 
ned Judge’s order by declaring that de¬ 
fendant 6 is entitled to a charge on the 
properties in question which are Survey 
Nos. 55, 68, 69, 23 and 26 for so much of 
the Es. 1,500 advanced by him on mort¬ 
gage Ex. 82 as was in fact applied in the 
discharge of the prior mortgages referred 
to in that mortgage, and I think we must 
remand the case back to the lower Court 
for a finding as to how much of those 
moneys were so applied. It is true that 
the learned Judge in para. 35 of his judg¬ 
ment does state that with the moneys 
raised from defendant 6 the prior mort¬ 
gages were redeemed, but this question 
of subrogating defendant 6 to the rights 
of the prior mortgagees was not raised 
in the trial Court and I am not satisfied 


that the learned Judge had present to his 
mind this question or considered in any 
detail how the moneys raised on the 
mortgage of 1907 were applied. I think 
therefore it would not be right to act on 
his finding in para. 35 of his judgment 
and the case must therefore be remanded 
for an inquiry. The appeal will be al¬ 
lowed to that extent and the appeals of 
appellants other than defendant 6 will 
be dismissed with costs. Costs of tne 
appeal of defendant 6 will have to abide 

the result of the inquiry. 

Baker, J. —I agree and have nothing 

to add. 

K.N./r.K. Order aocordingly. 
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Beaumont, C. J. and Murphy, J. 

Menahim Yousef 

v. 

Islam Aman Salah 

Civil Eef. No. 8 of 1930, Decided on 
30th March 1931, Eeference made by 
Eesident of Aden. 

^ Succession Act (1925), Ss. 212, 213 
and 214 —Mortgage to three persons — 
One mortgagee dead—His heirs and remain¬ 
ing mortgagees suing to enforce mortgage— 
Representatives of deceased mortgagee 
should first obtain probate or letters of ad¬ 
ministration as case is governed by S. 212 
and not by S. 214. 

The mortgagors borrowed money from three 
persons on the security of their property, after 
which one of the mortgagees died. The two re¬ 
maining mortgagees and the heirs of the decea¬ 
sed mortgagee brought a suit to recover their 
money by sale of the mortgaged property and 
for a personal decree for the balance. An ob¬ 
jection was raised that the said heirs could not 
sue in absence of a proper representation. 

Held: that under the above circumstances 
the representatives of the deceased mortgagee 
were necessary parties to the case, which there* 
fore was governed by S. 212 or S. 213 of the Act 
and not by S. 214. Hence they should first 
have obtained either probate or letters of ad- 
minist'^ation as the case might be: A. I, R. 
1916 P.G. 202 and 38 Bom. 618, Ref. [P 548 G 2] 

R. C. Goyajee —for Defendants. 

Beaumont, C. J.— This is a reference 
from the Judicial Assistant to the Eesi¬ 
dent, Aden. Originally the suit was 
brought by one of three original mort¬ 
gagees against the other two mortgagees 
or their alleged representatives and the 
mortgagors, but the plaint was subse¬ 
quently amended so as to make all the 
mortgagees plaintiffs and the mortgagors 
defendants. The amended- plaint asks 
for payment of the sum due on the mort¬ 
gage or in default sale of the mortgaged 
property; and. secondly, in case the pro- 
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ceeds of the sale are found to be insuffi¬ 
cient for payment of the amount due to 
the plaintiffs, then that liberty be re¬ 
served to the plaintiffs to apply for a 
decree for the balance. The mortgage 
on which the plaintiffs rely is dated 20th 
June 1926. By that mortgage the mort¬ 
gagors acknowledged to have received 
from three named persons, who are all 
Jewish inhabitants of Aden, the sum of 
Ks. 26,900 as follows: from the first 
mortgagee Ahronee Shemail Ks. 13,000, 
from the second mortgagee Menahim 
Yousef Ks. 5,500 and from the third 
mortgagee Menahim Banin Shiley Bupees 
8,400. Then chey agree to repay the 
aforesaid sum with interest and then the 
mortgage proceeds: 

“If we f;iil to pay interest for six successive 
months the said mortgagees are at liberty to 
sue 119 for the principal sum and interest with- 
oiiL regard to the time fixed for repayment of 
1 ho principal sum. Then the document goes 
on: And in security for the duo payment of the 
above sum with interest at the abovementionod 
rate up to the date of payment wo hereby mort¬ 
gage without possession our houses or build¬ 
ings, tlicrein described. Then later on it pro¬ 
vides: In default of tho duo payment of the above 
sum together with interest which may bo due 
v.'o agreo that our said bouses be sold by public 
auction;” 

and l.hon tho mortgageeg are to bo paid 
off out of tho proceeds and the mort¬ 
gagors bind thocnsolves to pay the defi¬ 
ciency. The ^result of that document 
seems to be that the mortgagors agree to 
pay the whole principal sum to the three 
mortgagees, but the three mortgagees 
are tenants-in-common of that sum in 
unociual shares in the proportions in 
which they advanced it. Then there is 
\Yhat appears to mo to be an equitable 
charge on the property by way of secu¬ 
rity. Between the date of the mortgage 
and the date when this suit was oom- 
mencod, that is, in December 1929, one 
of the original mortgagees died, and as 
the suit is now constituted the surviving 
mortgagees and certain persons who are 
described as the heirs and legal repre¬ 
sentatives of the deceased mortgagee are 
plaintiffs and the mortgagors are defen¬ 
dants. 

Two technical points have been taken. 
The first is that the amendment to which 
I have referred was not justified beoauso 
it entirely altered tho character of the 
suit. But there is, in my opinion, noth¬ 
ing in that objection. The suit was 
plainly wrongly constituted in tho first 


instance, and, I think, the amendment 
was necessary and proi^er. 

Then the next objection is that plain¬ 
tiffs 3 to 6, who are alleged to be 
and who sue as heirs and legal repre¬ 
sentatives of the deceased mortgagee, 
are not competent to sue unless they 
either obtain probate of his will if he 
left one, or letters of administration to 
his estate if he died intestate. The 
learned Judicial Assistant was of opinion 
that it was not necessary for any re¬ 
presentation to be taken out in so far as 
the relief claimed was confined to en¬ 
forcing the mortgage and not recovering 
a personal judgment against the defen¬ 
dants, and he relied on certain cases 
which deal with the effect of S. 214, Suc¬ 
cession Act. But in ray opinion if the 
representatives of tho deceased mort¬ 
gagee are necessary parties at all, then 
the case is governed by S. 212 or S. 213, 
and not by S. 214, Succession Act. If 
the deceased mortgagee left .no will then 
it seems to me tho case is governed by 
S. 212 which provides that no right to 
any part of the property of a person who 
has died intestate can be established in 
any Court of justice unless letters of ad¬ 
ministration have been first granted bv 
a Court of competent jurisdiction, and 
than S. 213 makes corresponding previ¬ 
sions by requiring probate to be obtained 
to the estate of a person who dies 
testate. Now in the case of this mort¬ 
gage, inasmuch as the mortgagees were 
tenants-in-common of the mortgage 
money, it seems to me that the three 
mortgagees are necessary parties to en¬ 
force the mortgage whether by way of 
sale or by way of a personal judgment 
against the mortgagors, and that being 
so, I think the case falls within S. 212* 
or S. 213 and that the plaintiffs 3 to 6 
are not competent to' sue unless they 
obtain legal representation to the de¬ 
ceased mortgagee. If tho deceased mort* 
gagee left a will, then I should think 
the defect can be cured by plaintiffs 3 
to 6 taking out probate and then pro¬ 
ceeding with their action seeing that 
their title arises under the will and the 
only necessity for obtaining probate is 
to enable them to prove the will in the 
only manner which the Court recognizes. 
If, on the other hand, there was no will 
and plaintiffs 3 to 6 sue as administra¬ 
tors, then it seems to me that it is not 
possible to cure the defect by any form 
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of amendment because until the adminis¬ 
trators obtain letters of administration 
they have not gob any title which en¬ 
ables them to sue; see Meyappa Chetty 
Y. SitpravianiOjU Chetty (l) and Sci/tna 
V. Hemingway (2). That being so the 
case must go back to the Judicial Assis¬ 
tant with this expression of our opinion. 
Murphy, J. —I agree and have nothing 

to add. 

b.v./r.K. Order a ccordingly. 

(1) A. I. R. 1916 P. C. 202=35 I. ”C. 323=43 

I. A. 113 (P. C.). ^ 

(2) A. I. R. 1914 Bom. 236=38 Bom. 618=26 

I. 0. 114. _ 
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BexVDMont, C. j. and Murphy, J. 
Chaturblmj Txdsiram Marwadi—Av- 
pellant. 


Ambarsing Harji Respondent. 

Rirst Appeal No. 303 of 1928, Decided 
on 26th March 1931, against decision 
of First Class Sub-Judge, Dhulia, in 
Suit No. 441 of 1925. 

Civil P. C. (1908), S. 34—Court can give 

interest after suit whether claimed in plaint 

or not. 

Under S. 34, the Court has power to_ give in¬ 
terest after suit whether claimed specifically in 
the plaiDt or not. 

Oha and A. A. Adarhar for M.V. Bhat 
—for Appellant. 

Beaumont, C. J. —This is an appeal 
from an order of the First Class Subor¬ 
dinate Judge of Dhulia. The plaintiff 
was suing on the promissory note for a 
sum of Rs. 6.725 and interest at 12 per 
cent per annum. The learned Judge 
gave judgment for the plaintiff, holding 
that the amount claimed on the promis¬ 
sory note had been advanced in cash and 
not, as the defendants contended, merely 
in account, and at the end of his judg¬ 
ment he says : . , . 

“ Since the plaintiff has not claimed any in- 

terest subsequent to the date of the suit, I pass 
no order for the payment of any such interest 

to him, ” 

Then the actual-order he makes is that 
the defendants do pay to the plaintiff 
the amount claimed and costs by annual 
instalments of Rs. 900 each, and then 
there are provisions as to the dates of 
payment of the instalments and as to 
what is to happen if default is made. 
The judgment was given on 8th Novem¬ 
ber 1927 and apparently, on 15th Noyem- 
. ber 1927. the pleader for the plaintiff 
made an application to the learned Judge 
to alter his order in respect of interest 


after suit. The plaintiff’s case was that 
it was intended that interest after suit 
should be asked for in the plaint and 
such interest would have been asked but 
for a mistake of the pleader’s clerk in 
copying the plaint. The application was 
heard by the learned Judge on 19th Febru¬ 
ary 192S, and he then says : 

“ It is a pity that the appellant s pleadei did 

not read the plaint before he filed it m C^irt 
or while the evidence was being cecorded. naa 
he taken care to read the plaint, at least wueu 
the evidence was being recorded and roade even 
an oral request to the Court that his client 
desired to claim subsequent interest also, ana 

that the same might be awarded by the Coiut, 

the Court would certainly have considered that 
request. “ 

Then the learned Judge goes on to 
point out that interest subsequent to the 
date of the suit is discretionary, and 
he says he has exercised his discretion 
against the plaintiff and that he has no 
power to alter his order, and that if the 
applicant is not satisfied his remedy lies 
in appeal. But it is to be noticed^ that 
the learned Judge does not say in his 
supplemental judgment that had he ap¬ 
preciated that he had power to give in¬ 
terest subsequent to suit though not 
asked for in the plaint, ho would have 
done so at any particular rate. Had he 
said that, it would have helped us in 
dealing with this matter. If the learned 
Judge meant to say by his original judg¬ 
ment that he had no jurisdiction to grant 
interest after suit because it was not 
asked for in the plaint. I think he was 
wrong because it seems to me that, hay¬ 
ing regard to the terms of S. 34, Civil 
P. C., the Court has power to give in¬ 
terest after suit whether claimed speci¬ 
fically in the plaint or not. But that is 
not the fair result of the original and 
supplemental judgments. I think the 
learned Judge exercised his discretion, 
and in so doing took into account the 
fact that interest after suit had not been 
claimed. I do not think that ha meant 
I to say that his sole reason for refusing 
’ interest after suit was that it was not 
L claimed and that he would have given it 
L had it been claimed. The defendants were 
[ agriculturists and the order for payment 
) is by instalments, and I am not satisfied 
. that the learned Judge would have made 
. the same order for payment by instal¬ 
ments if he had been awarding interest 
f after suit. The matter is a discretionary 
3 one and I do not think there is any 
t ground here on which wa can properly 
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interfere with the discretion exercised 
by the learned Judge. The appeal there¬ 
fore must be dismissed. 

B.V./R.K. Appeal dismissed. 
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Madgavkar and Murphy, JJ. 

Ilari Sabaji -Plaintilf—Appel¬ 

lant. 

Shrinivas Vitha]'Pal another- 

P>efendants- liespondents.- 

Letters Patent Appeal No. 48 of 1929. 
Decided on 12th March 1931. from deci- 

Second Appeal No. 
in ^1- I. B. 1929 

Pom. .-321. 

P- C. (1908), O. 21 R 57 —An- 

■ s no application for attachment and sale of 
property. 

lijc words in R. 57 “ where any property has 

been attached -in execution of a decree” 
necessarily presuppose an application for execu¬ 
tion or attachment and sale of the property. 
biLuiIarly tbe subsequent word “application*” 
for execution must be tikcn to imply the same 
application for c.xecutiou, viz., by attachment 
and sale of the property. Where therefore there 
has been no such application for attachment 
and sale of the properly 0 , 21 . R. 57 ,-has no 
application. rp 554 n ,1 

^ R. 57andO 
08 , K. 11 — Has been aUached ” explained. 

Ly ilie words “ has been attached” the legis- 
latuie did not intend to oxc'ude property which 
originally might have been attached before 

judgment but in respect of which, although no 

second application to re-attach was necessary by 
reason of O. 38, K. 11 , application lo sell had 
been m ido m execution subsequent (othedcc- 

\ i- -I r, ^ / [V55A C 1] 

(c) Civil P.C. (1908). O. 21 , R. 57-“ At¬ 
tachment shall cease ” explained. 

The words “ attochmont shall coaso ” do not 
mean necessarily attachment of all the proper¬ 
ties attached even though they do not form the 
subject-matter of the application for execution. 
Altachment merely results in the property re¬ 
maining in custodia logis. Hut cases repeatodlv 
occur where ono or more out of such properties 
may bo taken away from such custodia legis by 
order of the Court or by consequence of law; the 
others so remain under attachment: A. I. R. 
lJ-4 .194, .1. I. /i 1920 On/. 465, 

I'oll. and A.I.n. 1929 AV)W..i56, ReJ. [P.551 C 1 ] 

Jayalcar and 5. R. Panilekat —for Ap¬ 
pellant. 

and .1. .1. Adarka /—for Respon¬ 
dents. 

-These are companion ap- 
out of two suits in which 
the same and may be dis¬ 
posed of in one judgment. The plaintiff 
sued for a declaration that the property 
in suit was not liable to be sold in exeou- 
tion of the decree in Suit No. 250 of 1903 


Baker. J. 

peals arising 
the point is 


obtained by defendants: against the heirs 
of one Govind Eaghunath Pai. The facts 
are as follows. Suit No. 250 of 1903 was 
filed by the father of the present defen¬ 
dants against Govind Eaghunath Pai, 
His immovable property was attached 
before judgment, and on 11th November 
1904, a decree for Es. 4,000 was passed 
against him, which was confirmed on ap¬ 
peal on 8th February 1906. In 1907 in 
execution of the decree in Suit No. 190 
of 1905 another decree-holder attached 
and sold properties Nos. 1. 5, 6. 7, 8. 9 
and 12, and they were purchased by one 
Kamat and sold to plaintiff on 1st Janu¬ 
ary 1914. No objection is raised to this 
in appeal. The remaining properties, 
Nos, 2, 3, 4, 10 and 11 were sold to 
plaintiff by the heir of Govind Pai. his 
daughter-in-law in May 1914. The pre¬ 
sent defendants had filed two darkhasts 
in 1909 and 1913. In the first darkhast 
they asked for rateable distribution, and 
for attachment of moveables. Both the 
darkhasts were disposed of, the second 
one being dismissed. In 1916 the defen¬ 
dants again sought to bring the property 
to sale, and this resulted in plaintiff's 
suit for a declaration that the property 
is not liable for sale. The first Court, the 
Subordinate Judge'of Malvan, granted 
the plaintiffs the declaration sought and 
the decree was confirmed in appeal. De¬ 
fendants make this second ap^’eal. 

The only point in appeal is whether 
the property purchased by plaintiff from 
the heir of the judgment-debtor is liable 
to sale in execution of tha defendants’ 
decree against Govind Eaghunath Pai. 
The defendants’ contention is that the 
alienation in favour of the plaintiff is 
invalid because the properties were still 
under attachment in Suit No. 250 of 
1903. The point is one of importance. 
The question for decision is whether the 
attachment before judgment in Suit No. 
250 of 1903 had come to an end by rea¬ 
son of the dismissal of the darkhasts in 
1909 and 1913, that is whether the pro¬ 
vision of 0. 21, E. 57 are or are not ap¬ 
plicable to the case. 0. 21, R. 57 states 
that' 

“ Where auy property has been atlachcd in 
execution of a decree, but by reason of the dec- 
roe-holder’s default the Court is unable to pro* 
ceed further with the application for execution 
it shall either dismiss the application or for 
any sufficient reason adjourn the proceedings to 
a future date. Upou the dismissal of such ap¬ 
plication the attachment shall cease.” 
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The question is whether this rule at! 
applies toi attachments before juig- po 
ment. The plaintiff contends that the 
defendants having allowed their first 
darkbast No. 49 of 1909, to be disposed tb 
of and having done nothing further the tu 
property was freed from attachment sj 

under 0. 21. E. 57, and that by the de- ec 

feadanbs’ own conduct and negligence ni 
they had shown thalr intention not to r( 

proceed against the property and hence ci 
the attachment came to an end m April v; 
1913, when the darkhast was dismissed. ti 
The reason o£ the learned Distric n 

Judge is as follows: 

The facts of the present case are neap 
ly on all fours with x'a Bahuddm 

Sahib V. Arunachala Mudali (1), where t 
it was held that the provisions of O *21, 

R. 57, have no application in the case of 
an attachment before judgment even * 
though in execution of the subsequent 
decree application may have been made ' 
for rateable distribution of the assets 
that might be realized by the sale of the 
properties attached. This was followed 
in Venhatasiobbiah v. Venkata Seshaiya 
(2). The scope of the rule ho%vever has 
been materially narrowed by the deci¬ 
sion of the majority of the Full Bench 
in Meyyappa Ghettiar v, Chidambaram 
Chettiar (3). where it was held that the 
provisions of O. 21, R. 57, would apply 
to the case of an attachment before 
judgment followed by an application 
after the decree for the purposes of bring¬ 
ing Dhe property to sale. In the pre¬ 
sent case although the defendants had 
filed two applications for execution in 
1909 and 1913 respectively, in neither 
of those applications had they specifi¬ 
cally sought to bring to sale the immov¬ 
able property which had been attached 
before the judgment. Both these applica¬ 
tions were against the moveable proper¬ 
ty of the judgment-debtor, though the ap¬ 
plication of 1909 went so far as to request 
rateable distribution of the assets of the 
immovable property which was being 
proceeded against in execution by other 
judgment-creditors. In Meyyappa _ Ohet^ 
tlar V. Chidambaram Ghettiar (3) it was 
held that when after the decree application 
is made with a view to bringing to sale 
property attached be fore judgment, such 

n.9131 221. C. 351. 

ri918l 42 Mad. 1=48 I. G. 232.' 

3 KIR 1924 Mad. 494=33 I. 0. 91=4^ 

Mad. 483 {F.B.). 


attiehment may ha treated for the pur¬ 
pose of 0, 21, E. 57, as attachment in 

execution. 

It is true that in the present case 
there has been no application in execu¬ 
tion to bring the attached property to 
sile which anplication has been dismiss- 
ed, but the District Judge is of the opi¬ 
nion that there is no reason why a dec¬ 
ree-holder, once he has applied for exe¬ 
cution. should be placed in a more ad¬ 
vantageous position merely by reason of 
the fact that he has obtained attach- 
’ment before judgment than a decree- 

holder who has obtained attachment attar 
judgment. If the provisions of _0. 21. 

R. 57, are in no case to have effect in res¬ 
pect of an attachment before judgment, it 
becomes open to a decree-holder who has 
obtained attachment before judgment to 
maintain the attachment indefinitely or 
at any rate so long as the decree remains 
executable. Ha can save limitation by 
filin'^ successive applications for execu¬ 
tion" and by abstaining from proceeding 

against the specific property attached 
and thus prevent the judgment debtor 
from dealing with it. There is no rea- 
eon why a higher degree of diligence 
should be required from a decree-holder 
who has obtained attachment after 
I jndgment than from one who has 
. tained attachment before judgment. By 
their application in 1909 the appel- 
lants requested that they should bo al¬ 
lowed to share rateably in the proceeds 
of the sale of the property already 
I under attachment and in procsss of bo- 
in <5 brought to sale by the other decree- 
holders. This amounts to acquiescence 
in the sale of the property which was al- 
.] ready attached before judgment on their 
A own application and so Meyyappa Chet- 
tiar V. Chidambaram Chettiar (3) applies. 

The learned counsel for the appellants 
“ contends that the attachment before 

judgment subsisted, and that the casein 

Banuddin Sahib v. Aruiiachala Mudah 
;; (1) covers the case. It is not overruled 

er by Meyyappa Ghettiar v. Chidambaram 
Chettiar (3) and this latter case does not 
as apply because in the present case there 
on has not been an application in execution 
j, 1 q to bring the attached property^ to sale, 
eh nor has such application been dismissed. 
_ He further relies on Bohra Akhey Bam v. 

Basant Lai (4). For the respondent it 

(4) A. 4. R. 1924 All. 860=30 I. G. 106=46 
All. 894. 
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IS contended that after Govind's death 
the attachment did not continue and 
that the appellants’ own conduct in al¬ 
lowing the same property to be attached 
by others and asking for rateable distri¬ 
bution of the proceeds of the sale shows 
that they did not regard the attachment 
as subsisting. O. 21, E. 57 was rightly 
applied following ilfei/i/dpprt Chettiar v. 
Clndavibaram Chetliar (3). The original 
view was that 0. 21, E. 67 only applies 
to attachments in execution as laid down 

r'ol V. Venkata Seshaiya 

U;. Eeference is made to O. 38, E. 7: Am. 

nachalam Chelly v. Periasami Servai (5) 
and the remarks at p. 605 in Meijyappa 
t^ethar v. Chidavibarajri Chettiar (3). 
O 38, E. 9, only refers to what takes 
place while the suit is pending. O. 38, 
R. 11, provides for what is to happen 
when the suit is disposed of. After the 
decree is passed, the attachment becomes 
one in execution and ceases to be one 
before judgment although Bohra Akhey 

ham V. Basant Lai (4) is against this 
view. 

The facts of Baniiddin Sahib v. 
Amuachala Aludali (1) are obscure. The 
respondent’s counsel further refers to 
Ganpatibhatta v. Devappa (6), which 
however does not refer to the case of an 
attachment before judgment. I am of 
opinion that O. 38. E. 9, applies only to 
what happens before decree. What hap¬ 
pens after the decree is dealt with by 
O. 38, E. 11. Up to the date of the Full 
Bench decision in Meyyappa Chettiar 
V. Chidambaram Chettiar (3) it was hold 
that O. 21, E. 57, did not apply to 
attachments before judgment : cf. Ban 
uddin Sahib v. Arunachala Aludali (l) 
Bohra Akhey Bam v. B'asani Lai (4) and 
Veiikatasubbiah v. Venkata Seshaiya (2). 
Under the ruling in Meyyaiipa Chettiar 
V. Chidambaram Chettiar (3) the at¬ 
tachment before judgment is converted 
after decree into an attachment in execu¬ 
tion, and the provisions of O. 21, R, 57 
will apply. But although 0. 21, R. 57’ 
will apply, Aleyyappa’s case (3) only 
goes so far as to show that upon the 
dismissal of an application for e.xecution 
by bringing the attached property to sale 
on account of the decree-holder’s default 
the attachment will cease. Therefore,’ 
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even applying the provisions of O. 

R. 57, in order that the attachment 
before judgment should come to an and 
it is necessary that the decree-holder 
should apply for execution by sale of the 
attached property, and that his applica¬ 
tion should be dismissed for default. 
This condition has not been fulSlled in 
the present case. The decree-holder en¬ 
deavoured to execute the decree by sale 
of moveable property only and not of the 
immovable property attached, and though 
he asked for a share in the proceeds of 
the sale of the immovable property in 
execution of the decree got by another 
decree-holder, he has not himself asked 
for sale of the immovable property at¬ 
tached. The effect of the judgments of 
the. lower Courts therefore is to still 
further extend the principle laid down in 
^eyyappa's case (3) and to hold that an 
attachment made before execution of 
immovable property ceases to exist on 
the dismissal of an application by the 
decree-holder for execution by sale, not of 
the immovable property attached before 
decree, but of moveables. None of the 
reported oases has gone so far as this and 
I am not prepared to accept this position 
as correct. The facts of the present case 
do not satisfy the conditions laid down 
by O. 21, R. 57. There has been no 
default on the part of the decree-holder 
so far as the execution in regard to the 
immovable property is concerned. I can¬ 
not regard the decree-holder's request 
that he should share rateably in the pro¬ 
ceeds of the sale of the property already 
under attachment as amounting to an 
application for sale of the property at¬ 
tached before judgment in his own suit. 

In these circumstances I disagree with 
the view of the Courts below. I reverse 
the decree, so far as the properties pur¬ 
chased from the judgment-debtor’s heir 
are concerned and direct that the plain¬ 
tiff’s suit should be dismissed. As the 
appeal has not been pressed with regard 
to the properties sold at the auction sale 
each party will bear its own costs. 

The order in the other appeal will be 
that the plaintiff's suit is dismissed with 
costs. 

The plaintiff appealed against the deci¬ 
sion under the Letters Patent. 

Madgavkar, J.—This is an appeal 
under the Letters Patent against the 
judgment of Baker, J., reversing the 
decree of the two Courts below and dis- 
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missing the plaintiff’s suit with costs. 
The question in both the appeals is 
■whether the attachment of the deten- 
dants-respondents was subsisting on the 
date of the purchase by the plaintiff- 
appellant from the judgment-debtor. The 
property in all comprised twelve survej^ 
numbers. Out of these a third party had 
obtained a decree and attachment in 
respect of seven. The defendants-res- 
pondents had obtained attachment before 
judgment in respect of twelve survey 
numbers in a suit, which ended in a 
decree in their favour in 1906. In 1909 
the other decree-holder Dattatraya had 
applied to attach and sell seven out of 
the survey numbers, and by darkhast 
No. 49 of 1909 by the defendants in exe- 
cution of this decree the respondents 
applied for two reliefs : firstly, for 
rateable distribution under S. 73, Civil 
P. C., in respect of the seven pro¬ 
perties attached which formed the sub¬ 
ject-matter of the application by Datta¬ 
traya ; and, secondly, for attachment 
and sale of the moveable properties of 
the judgment-debtor. The former relief 
he obtained, but not the latter as pro¬ 
cess was not paid. By darkhast No. 240 
of 1913 on 12th April 1913, he again ap¬ 
plied for attachment and sale of the 
movable properties. No process was paid 
and that darkhast was dismissed for de¬ 
fault. Subsequently the plaintiff pur¬ 
chased the remaining five properties. 

In 1916 the respondents sought to bring 
those remaining five attached properties 
to sale, and the present suit by the 
plaintiff was for a declaration that these 
properties were not liable to be sold in 
execution of the decree in favour of the 
respondents, on the ground that the res¬ 
pondents’ attachment before judgment 
ceased under O. 21, R. 57, Civil P. C., on 
the dismissal of their two darkhasts of 
* 1909 and 1913. The plaintiff-appellant’s 

contention was upheld by the two lower 
Courts, which held that the defendants- 
resppndents’ attachment before judgment 
was not subsisting on the date of the 
plaintiff-appellant’s purchase but had 
ended under 0. 21, R. 57, Civil P. C. 
Baker, J., in appeal came to a different 
conclusion on the ground that there had 
been no application by the respondents 
for sale of the five out of the 12 proper¬ 
ties attached, and O. 21. R. 57, Civil P. 

C., therefore had no application and the 
attachment therefore subsisted. 
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It is argued for the appellant that as 
held by me sitting singly in Ardeshir v. 
Usman Gani (7), 0. 21, R. 57, applies to 
property attached before judgment no 
less than to property attached in exe¬ 
cution after judgment, and that the 
sentence is not limited to an appli¬ 
cation for execution by sale of the 
attached properties but that an appli¬ 
cation for execution in any of the 
modes allowed by the Code suffices, and 
if any such application is dismissed by 
reason of the decree-holder’s default, the- 
attachment, that is to say, the entire at¬ 
tachment of all the properties attached 
even before judgment ceases. Reliance 
is placed for this contention on the deci¬ 
sion of the majority of the Full Bench of 
the Madras High Court in Meyyai^pa 
Cheitiar v. Chidambaram Chettiar (3), 
followed by this Court in Ardeshir v. Us¬ 
man Gani (7). 

For the respondents reliance is placed 
on a decision not referred to in Ardeshir 
V. Usman Gani (7), Shihnaih Singh Bay 
V. Sheikh Saheruddin Ahmed (8), which 
follows the view of the minority of the 
Full Bench Madras decision in Meyyappa 
Chettiar v. Chidambaram Chettiar (3). It 
is argued that even on the decision of the- 
majority in the Madras Full Bench cas& 
referred to above, O. 21, R. 57, neces¬ 
sarily pre-supposes, firstly, an applica¬ 
tion for'sale of the attached property ; 
secondly, default on the part of the de¬ 
cree-holder in execution proceedings for 
such sale, and, thirdly, the attachment 
ceases only in respect of the properties in 
respect of which execution is sought, and 
not other properties attached in respect 
of which execution has not been sought 
and in respect of which therefore neces¬ 
sarily there can be no default. In this 
case the respondents have never applied 
themselves for sale of any of the attached 
property eVen in respect of the seven 
survey numbers brought to sale by Dat¬ 
tatraya but merely applied for rateable 
distribution under S. 73, Civil P, C. 
There was no default on their part in the 
first darkhast of 1909, and the second 
darkhast of 1913 was only for sale of the 
moveable property and O. 21, R. 57. Civil 
P. C., has therefore no application. 

In regard to the construction of 0. 21„ 
R. 57, the argument for the respondents 

(7) A.I.R. 1929 Bom. 455=122'I.G. 847. 

(8) A.I.R. 1929 Cal. 465=119 ^.0. 113=56 
Gal. 416. 





Gustasp V. Bhagvandas 


j”)4 Bombay 

is, in our opinion, correct. The words 
of that section 

"where any property has been attached in exe¬ 
cution of a decree” 

necessarily presuppose an application 
for execution for attachment and sale of 
the property, and this is made still more 
.clear by the subsequent words in the 
opening sentence. Similarly, the subse- 
|quent word “application” for execution 
jmust be taken to imply the same appli¬ 
cation for execution, viz., by attachment 
and sale of the property. Where there- 
jfore as here, there has been no such ap¬ 
plication for attachment and sale of the 
property 0. 21, E. 57, has no application. 
In this view, strictly speaking, it is not 
Inecessary for us to consider the further 
aspect of the case. 

At the same time we adhere to the 
view one of us expressed in Arcleshir v. 
U.wuDt Gdni (7), based on the decision of 
majority in ’Mojifappci'OxeitlarChi- 
dambaram Chettiar (3). We are of opi¬ 
nion that by the words “has been at¬ 
tached” the legislatare did nob intend to 
exclude property which originally might 
have been attached before judgment bub 
in respect of which, although no second 
application to re-attach was necessary by 
reason of 0. 38, R. 11, Civil P. C., appli¬ 
cation to sell had been made in execution 
subsequent to the decree. The reasoning 
in the Calcutta case, if we may say so 
with all respect, is nob convincing. The 
reasons of the legislature for the addition 
of this new rule bo the Code of 1908 hold 
equally good in the ease of property at¬ 
tached before judgment. Speaking for 
myself, I still prefer the reasoning and 
the conclusion of Coutts-Trotter, J. and 
Eamesam, J , in the Full Bench Madras 
case referred to above to that of Rankin, 

C. J., in Shihnath SitKjh Ra\j v. Sheikh 
Sabeniddin Ahmed (8) and of Bohra Ahhe\i 
liam V. Baaant Lai (4). 

In the present case we are of opinion 
Ithat the words “attachment shall cease” 
in the concluding sentence of R. 57 do 
,nob mean necessarily attachment of all 
jthe properties attached oven though they 
io not form the subject-matter of the ap- 
,plication for execution. Attachment 
(merely results in the property remaining 
in custodia legis. But oases repeatedly 
ioccur where one or more out of such pro¬ 
perties may be taken away from such 
custodia legis by order of the Court or by 
jconaequence of law ; the others so re- 
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main under attachment. In the present 
case, W9 are of opinion that in the pro¬ 
perties with which the present appeal is 
concerned, the attachment did nob cease 
but subsisted on the date of the plaintiff- 
appellant’s purchase, and bis suit there¬ 
fore fails. 

We agree therefore with the decision of 
Baker, J., and dismiss the appeals with 
costs. 

K.N./r.K. Ap2'>eal dismissed^ 
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Paticar and Broomfield, J.J. 

Giistasjy Behravi Irani —Appellant. 

V. 

Bha(jvandas Sohharam —Respondent. 
First Appeal No, 314 of 1929, Decided 
on 18bh February 1931, from decision of 
First Class Sub-Judge, Poona, in Dark- 
hast No. 567 of 1929. 

(a) Presidency Towns Insolvency Act 
(1909), Ss. 46 '2) and (3) and 17—Mortgagee 
api/lying under S. 17 for leave to sue Official 
Assignee of mortgagor adjudicated insol¬ 
vent—Leave granted—Personal decree for 
costs of application ordered—Costs cannot be 
proved in insolvency but mortgagee isentitled 
to execute decree against insolvent's property 
after discharge. 

Subsequent to the order of adjudication an 
insolvent filed a schedule of mortgages and a 
mortgagee thereupon applied for leave to sue 
the Otficial .\s 9 igne 0 of the mortgagor under 
S. 17. The Court granted leave and further 
ordered the costs of the application to bo tacked 
on the mortgage debt. The mortgagee there 
upon filed his suit and ho was awarded a mort¬ 
gage decree to the extent of the mortgage debt, 
and personal decree in respect of balance duo 
after deducting the amount realized from the 
mortgage property, and also in respect of the 
costs of application for leave to sue. The in¬ 
solvent was discharged before the decree. It 
was contended by the insolvent in the execu¬ 
tion proceedings: (1) that the decree was nullity 
so far as costs of application for leave to sue 
was concerned; and (*2) that the mortgagor was 
not entitled to execute the decree against his 
property after his discharge. 

IlchJ: (1) that the objocticn with regard to 
the costs should have been raised in the suit, 
and since it was not so raised, and the docroe 
passed against him, it was not open to raise 
the objection in oxocution proceediugs; 

(2) that the order passed iu the application 

for leave to sue did not necessarily preclude 
the Court from passing a personal decree with 
regard to the amount of costs in the applica¬ 
tion for leave to sue; [B 555 0 2] 

(3) that the decretal debt as regards the costs 
was not provable as the liability was incurred 
after the debt of adjudication and there was 
also a personal disqualification under S. 46 (2) 
for proving under S. 46 (3) and the mortgagee 
was outitlod to execute it against the property 
of the insolvent after discharge. [P 556 C 2] 
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(b) Presidency Towns Insolvency Act 
( 1909 ). S. 46, Sch. 2. R. 9—Debt to be prov_ 
able under insolvency must be arising out or 
obligation incurred before order of adjudi¬ 
cation and insolvent must be subject to it 
before discharge. 

(Per Patkar, /.)—In order that a debt should 
be provable, it must appear that the insolvent 
was subject to such debt or liability at any 
time before his discharge by reason of any obli¬ 
gation incurred before the debt of the adjudi¬ 
cation. The debt or liability would not be 
provable if the debtor becomes subject to it 
after his discharge or if he becomes subject 
to it by reason of any obligation incurred 
after the date of the order of adjudication. 
And consequently where an order for costs, 
such as costs on an application for balance 
to sue the Official Assignee and the insolvent 
under S. 17 is made subsequent to the order 
of adjudication, the liability accrues on the 
date of the order and there can be no proof 
of it in insolvency and it will remain a debt 
enforceable against the insolvent after and 
notwithstanding his discharge: Ex parte 

Black, (1887) 57 L. T. 419; British Gold Fields 
of West Africa, In re (1899) *2 C/i. 7; A Debtor 
(1911) 2 K. B. G52; In re Pilling, (l909i 2 K. B. 
788; Vint v. Budspith, (1885) 30 Ch. D. 24 and 
Buchwell v. Norina)if (1S9S) 1 Q> B. 622, Dist, 

[P 556 G 1] 

(c) Presidency Towns Insolvency Act 
(1909), S. 56, Sch. 2, R. 9—R. 9 must be read 
subject to S. 46. 

(Per Broomfield, J .)—Rule 9 must be read 
subject to S. 46 which defines what are pro¬ 
vable debts and it can only mean that the cre¬ 
ditor can prove for the balance if the balance 
consists of a provable debt. [P 557 0 1] 

Mehta—ioT Appellant. 

J. G. Bele —for Bespondent. 

Facts. —This is an appeal arising out 
of the proceedings in execution of the 

decree in Suit No. 1205 of 1926. The 
appellant was adjudged an insolvent on 
15th July 1924, and he filed a schedule 
mentioning all the mortgages in suit on 
12th December 1924. On 9th August 
1926, the respondent Bhagwandas a.p- 
plied for leave to sue the Official 
Assignee and the mortgagor under S. 17, 
Presidency Towns Insolvency Act. The 
Court passed an order allowing leave, 
and further ordered the costs of the 
application to be tacked on to the mort¬ 
gage-debt due to the applicant by the 
estate of the insolvent. On 4th Septem¬ 
ber 1926, the respondent Bhagwandas 
filed a suit as a secured creditor and on 
17th October 1927, he was awarded 
a mortgage decree to the extent of 
Es. 1,12,822-10-9, a personal decree in 
respect of the balance due after deduct¬ 
ing the amount realized from the mort¬ 
gaged property, and in respect of 
Bs. 513-5-9, the amount of costs in¬ 


curred in the High Court in the applica¬ 
tion for leave to sue the insolvent. On 
7fch September 1926, the appellant was 
discharged. On 30fch March 1929, an 
application was made for execution of 
the decree including the costs of the 
application for leave to sue the Official 
Assignee and the mortgagor. The in¬ 
solvent contended that the decree was 
a nullity so far as the costs of the ap¬ 
plication for leave to sue was concerned, 
viz., Rs 513-5-9, and that the mortgagee 
should not be allowed to execute the 
decree against his property after his 
discharge. The Subordinate Judge dis¬ 
allowed the contention and allowed exe¬ 
cution to proceed. 

Patkar, J.— ( After recounting the 
facts stated above, his Lordship pro¬ 
ceeded:) We are concerned in this 
appeal with regard to the item ^ of 
Bs. 513-5-9, costs awarded by the High 
Court in the application for leave to 
sue. The learned Subordinate Judge 
disallowed the contention of the appel¬ 
lant who was a discharged insolvent and 
allowed execution to proceed. It is con¬ 
tended in this appeal that the decree is 
a nullity as the High Court in allowing 
the leave ordered the costs of the ap¬ 
plication to be tacked on to the mort¬ 
gage debt due to the respondent by the 
estate of the said insolvent, and that 
a personal decree with respect to the 
costs of the application ought not to^ 
have been passed. This objection ought 
to have been raised by the appellant- 
defendant in the suit. He did not raise 
that contention and the decree was 
passed against him and must be executed 
as it stands. Further, the order passed 
in the application for leave to sue does 
not necessarily preclude the Court from 
passing a personal decree with regard 
to the amount of costs in the applica¬ 
tion for leave to sue. 

It is next contended that even if the 
decree is not a nullity the mode of exe¬ 
cution is erroneous, and that the decree- 
holder oufeht not to be allowed to ex¬ 
ecute the decree against the property 
of the insolvent after his discharge. It 
is urged that under Sch. 2, Presidency 
Towns Insolvency Act, B, 9, a mortgagee, 
after he finds that the realization of the 
mortgaged property is not sufficient for 
the payment of the mortgage amount, 
can prove for the balance of the mort¬ 
gage money as a debt in insolvency. 
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It is further contended that under S. 46, 
Cl. (3), Presidency Towns Insolvency 
Act, the decretal debt would be provable 
in insolvency, and under S. 45, Cl. (2), 
the order of discharge shall release the 
insolvent from all debts provable in 
insolvency. 

The question therefore arises whether 
the decretal debt with regard to the 
costs in the application for leave to sue 
is a provable debt within the meaning 
of sub-S. (3), S. 46. Apart from autho- 
ifity, in order that a debt should bo 
Iprovable, it must appear that the insol¬ 
vent was subject to such debt or liabi¬ 
lity at any time before his discharge by 
reason of any obligation incurred before 
the date of the adjudication. The debt 
or the liability would not bo provable 
lif the debtor becomes subject to it after 
'bis discharge, or if he becomes subject 
|to it by reason of any obligation in¬ 
curred after the date of the order of 
adjudication. In the present case the 
order for costs was passed after the date 
of the adjudication, and the obligation 
to pay the debt was incurred at the time 
|Whon the order for costs was passed. 
|The liability therefore to pay the costs 
;accru 0 d on 9th August 1926, after the 
appellant was adjudged an insolvent on 
loth July 1924, Though the word 
debt includes a judgment-debt accord¬ 
ing to S. 2 (b) of the Act, the obligation 
|to pay the costs is one which accrued 
after the date of the adjudication and 
in respect of which there could be no 
proof in insolvency, and which remained, 
a debt enforceable against the insolvent 
after and notwithstanding his discharge. 

According to the decision of Be Bhich; 
Bx pcivte Bliick (l) if a man brings an 
action he does not place on himself the 
obligation to pay the costs. The obli¬ 
gation arises when the judgment is 
given against him. 


In British Gold Fields of West Africa, 
In re (2) it was observed as follows 

(p. 11): 


‘ If the action against a porson who beconn 
bankrupt is unsuccessful, no costs become pt' 
able by him or out of his estate, and no quo' 
tion as to thorn can arise. But if an ui 
successful action is brought bv a man wh 
becomes bankrupt, then, if ha is'ordered to pa 
tho costs, or i f a vordiot is give n against hii 

‘^^=•'>6 L. J. Q. B. 007= 
3o W. R. 720—4 ^lorroll 273. 

(2) [1899] 2 Ch. 7=68 L. J, Oh. 412=8 


before he becomes bankrupt, they are provable:.,. 
On the other hand, if no verdict is given 
against him, and no order is made for payment 
of costs until after he becomes bankrupt, they 
are not provable. In such a case there is no 
provable debt to which the costs are incident, 
and there is no liability to pay them by reason 
of any obligation incurred by the bankrupt 
before bankruptcy; nor are they a contingent 
liability to which he can be said to be subject 
at the date of his bankruptcy.*’ 

The same view is taken in .-1 Debtor, 
In re (3) and also in Billing, In re (4) 
and Vint v. Iludspith (5). 

The case cited on behalf of the ap¬ 
pellant in Buckwell v. Norman (G) is 
distinguishable on tho ground that the 
order for costs was passed before tho 
receiving order was made and the debt 
was therefore provable in insolvency 
notwithstanding the personal disquali¬ 
fication for proving it. Under sub-S. (2), 
S. 46 the respondent having notice of 
the presentation of the insolvency peti¬ 
tion would not bo in a position to prove 
the debt or liability contracted by the 
debtor subsequent to the date of his so 
having notice. 

In the present case the debt is not! 
provable as the liability was inourradi 
after the date of adjudication and there] 
is also the personal disqualification’ 
under sub-S. (2), S. 46 for proving it. 

We think therefore that the liability 
incurred by the order for costs in the 
application for leave to sue is nob a 
provable debt within the meaning of 
sub-S. (3), S. 46, Presidency Towns In¬ 
solvency Act, and therefore the order 
of discharge would not release tho insol¬ 
vent from that debt. 

The order therefore of the lower Court 
seems to bo right and this appeal must 
bo dismissed with costs. 

Broomfield, J. — The relevant facts 
and the dates have bean stated by my 
learned brother. The appellant has 
raised two contentions. In the first 
place he contended that the trial Court 
had no power to pass a personal decree 
against the appellant in view of the 
order of the High Conrt of 9th August 
1926, directing that the amount of costs 
incurred in connexion with the applica¬ 
tion to the High Court for leave to sue 

(3) [1911] 2 K. B. 662=104 L. T. 905=ie 
Hanson 311. 

(4) [1909] 2 K. B. 788=78 L. J. K. B. 1107 = 
101 L. T. 433=25 T. L. B. 809. 

(5) [1885] 30 Ch. D. 24=54 B, J. Ch. 844= 
52 L. T. 774=33 W. K. 738. 

(6) [1898] 1 Q. B. 622. 
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should 'be tacked on to the mortgage 
debt. It appears to me to be very 
doubtful whether this order of the High 
Court necessarily meant that a personal 
decree'for the amount of costs could not 
be passed in addition. But in any case 

it is clear .that appellant-defendant 2 
in the suit ought to have raised that 
contention at the bearing of the suit 
and ought also to have appealed against 
the decree. It is to be noted that a 
specific prayer was made in the suit for 
this particular amount of costs. Defen¬ 
dant 3 who was a puisne mortgagee, 
contended that the plaintiff could not 
get priority over him in respect of this 
claim and a special issue was raised on 
that point which was decided in favour 
of defendant 3. But defendant 2. the 
present appellant neither appeared noi 
gave any instructions to his pleader 
.and after the decree had been made he 
idid not file any appeal. The decree in 
jrespect of these costs cannot be des- 
loribed as a nullity and its validity can- 
'not be questioned in execution. 

Then, secondly, it was contended that 
instead .of executing the decree the 
plaintiff was bound to prove the debt 
in the insolvency. This argument was 
based on Scb. 2. R. 9, Presidency Towns 
Insolvency Act and S. 45, Cl. (2), of 
the Act. R. 9 of the schedule inrovides 
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debtor shall not prove for any debt or liability 
contracted by ^the debtor subsequent to the 
date of his so having notice.” 

This clause would appear to stand in 
the way of any attempt by the plaintiff 
to prove this particular debt in the in¬ 
solvency. The case of J3iiclcwcll v. 
Nov 77 iciii (6) shows that the fact that a 
party cannot prove a debt by reason of 
the provisions of this Cl. (2) does not 
necessarily mean that the debt is not a 
provable debt within the meaning of 
Cl. (3), S. 46. But this particular debt 
with which wo are coccerned does not 
come within the' terms of Cl, (3). In 
spite of the very wide definition of the 
word “liability” in the explanation 
to S. 46 it seems to me to bo impossible 
to hold that the liability to pay 'these 
costs is one to which defendant 2 be¬ 
came subject by reason of any obliga¬ 
tion incurred before the date of his 
adjudication. The only 'obligation in¬ 
curred before the order of adjudication 
which was made on 15th July 1921, was 
the obligation to pay the mortgage debt. 
The plaintiffs’ application in which the 
costs were incurred and the Court s 
order on it were both more than two 
years alter the date of the adjudication 
order. That this debt is not a provable 
debt seems to me to be sufficiently clear 
from the language of S. 46 and if any 
authority is needed it will be found in 


as follows: 

“If a secured creditor realizes nis security, 

• he may prove for the balance due to him after 
deducting the net amount realized.” 

Section 45, Cl. (2), provides: 

“Save as otherwise provided by sub-S. (l), 
an order of discharge shall release the insol¬ 
vent from all debts provable in insolvency.” 

Counsel argued that by reason of the 
High Court’s order of 9th August 1926 
the debt in respect of the costs became 
part of the secured debt and the plain¬ 
tiff therefore could have proved for the 
balance after realization of the secu¬ 
rity. But ir is clear I think that this 
R, 9 in the schedule must be read sub¬ 
ject to S. 46 of the Act which defines 
what are provable debts. The rule can 
only mean that the creditor can prove 
for the balance if the balance consists 

of a provable debt. 

The question therefore is whether this 
particular debt was, provable in the 
insolvency. Cl, (2), S. 46 is as fol- 

10 VCQ • 

”A person having notice of the presentation 
of any insolvency petition by or against the 


the cases cited in the arguments to 
which my learned brother has referred. 
If the debt is not a provable debt then 
Cl. (2), S. 45 has no application and the 
appellant’s objection to the execution 
of the decree is untenable. 

I agree with the order proposed by 
my learned brother. 

v.B./e.K. Ap 2 yeal dismissed. 
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Beaumont, C. J. and Baker, J. 

In re S. R. M. {A Fleader.) 

Civil Appln. No. 714 of 1930. Decided 
on 23rd March 1931. 

Bar Councils Act (1926), S. 12—Advocate 
—Professional misconduct — Correct proce¬ 
dure under S. 12 explained. 

Under S. 12 the original petitioner is not en¬ 
titled to be served with notice or to be hoard on 
the hearing before the Court. The Advocate- 
General is served in order that he may submit 
'to the Court the report of the tribunal, and ask 
for such order as he thinks fit. He has the 
right of opening. The Bar Council is there in 
order to assist the Court in any way it can and 
also to deal with any directions which may be 
given under sub-S. (4) which enables the Court 
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to refer the matter back.to the Bar Council 
Iribunal for further inquiry and to make any 
submission it thinks fit as ‘to costs. Tho ad¬ 
vocate concerned is of course entitled to be 
heard. I he correct course is for tho Advocate- 
General to open by submitting the report of the 
lr!l)unal to the Court. Then the advocate con¬ 
cerned is entitled to be heard by himself or his 
advocate, *cind then if necessary the Advocate 
General will have a right of reply.[P 5j8 C 1, 21 

—for Applicaufc. 

Y. N. Nadknrni and G. P. ^Inrdesh- 
war and D. B. NodIarni~ior Opponenb. 

Karmarkar - for Secretary Bar Coun¬ 
cil. 

Bi'iiici} i "for Advocate* Gen oral. 

Beaumont. C. J.— This is a petition 
to the Court to exercise its disciplinary 
juiisdiction against a pleader named 
Mr. S. R. M. The petition was referred 
to a tribunal of the Bar Council under 
the provisions of Ss. 10 and 11. Bar 
Councils Act. and the tribunal has made 
a report to this Court under the provi¬ 
sions of b. 12. The tribunal went very 
thoroughly into the matter, and wa are 
much indebted to them for the very 
able, careful and full report they have 
made to the Court. As this is the 
first case which has arisen under the 
Bar Councils Act, it is desirable to lay 
down the correct procedure. S. 12 pro¬ 
vides that the finding of a tribunal on 
an inquiry referred to the Bar Council 
under S. 10 shall he forwarded to tho 
High Court. Sub-S. (3) provides that on 
receipt^ of the finding, the High Court 
shall fix a date for the hearing of the 
case and shall cause notice of the day so 
fixed to be given to the advocate con¬ 
cerned and to the Bar Council and to 
the Advocate-General, and shall afford 
the advocate concerned and the Bar 
Council and the Advocate-General an 
opportunity of being heard before orders 
are passed in the case. It follows, I 
think, from that, that tho original peti¬ 
tioner is not entitled to be served with 
notice or to be heard on the hearing be¬ 
fore the Court. I think that the A°dvo- 
cate-General is served in order that he 
may submit to tho Court the report of 
tho tribunal, and ask for such order as 
ho thinks tit. I think he has the right 
of opening. Tho Bar Council is there I 
think, in order to assist tho Court in any 
way it can and also to deal with any 
directions which may be given under sub- 
S. (4) which enables the Court to refer 
tho matter back to the Bar Council tri¬ 
bunal for further inquiry and to make 


any submission it thinks fit as to costs. 
The advocate concerned is of course en¬ 
titled to be heard. I think therefore! 
the correct course is for the Advocate- 
General to open by submitting the re¬ 
port of the tribunal to the Court. Then 
the advocate concerned is entitled to be’ 
heard by himself or bis advocate, and 
then if necessary the Advocate-Generr.k 
will have a right of reply. 

Now in this case the tribunal formu¬ 
lated certain issues, three in number. 
The first was: 

“Whether the opponent i. e., the advocate, 
acted contrary to the instructions of the peti¬ 
tioner or his friends regarding tho recoverv of 
salary from Mr. Pandva.” 

The second was: 

“Whether the opponent obtained the s\id 
salary from Mr. Pandva by false representa¬ 
tions.” 

The third was: 

“Whether tho opponent failed to render pro¬ 
per account cf tho moneys received by him 
from time to time from tho petitioner and his 
friends.” 

All these issues are answered in the 
affirmative, and at the conclusion of their 
report the tribunal say: 

On our findings on tho above three points of 
inquiry we are >iefinitoly of opinion that the 
conduct of tho opponent in dealing with tho 
petitioner and his friends were fraudulent and 
was not merely due to an error of judgmeut or 
iudisci’otiou and thus clearly amounts to pro¬ 
fessional misconduct within tho meaning of 
S. 10, Bar Councils Act,” 

I have been carefully through the 
whole of the evidence, and I find it quite 
impossible to differ from the finding of 
the tribunal. The tribunal has been at 
length through the evidence, and it is 
not necessary for me to analyze it in de¬ 
tail, but having regard to the importance 
cf the case to the advocate concerned, I 
will state shortly my reasons for the 
conclusion I have arrived at. 

The facts are very simple. The advo¬ 
cate was instructed to appear for the 
petitioner, who was a clerk of Mr. Pan- 
dya a solicitor of this Court, and who 
had been charged by Mr. Pandya 
with theft. The advocate was in¬ 
structed to appear in the police Court 
for the petitioner. In the Police Court 
the petitioner was convicted, and he 
brought an appeal to this Court, and the 
advocate again represented him in res¬ 
pect of tho appeal. An application for 
bail in the first instance was made to 
the Court by Mr. Coyajee,a3 counsel and 
it is in evidence that on that application 
Mr. Coyajeo was paid a fee of Rs. 60, At 
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the hearing of the appeal Mr. G. N. 
Thakor 'was briefed on behalf of the 
petitioner, and it is proved that the fee 
paid to him was Rs. 100. The appeal 
was successful and the petitioner there¬ 
fore became a free man. Soon after his 
appeal had succeeded, he thought it de¬ 
sirable not unnaturally, to recover the 
arrears of salary due to him from Mi. 
Pandya, and accordingly a letter was 
written on 12th July by Mr. M. the ad¬ 
vocate on behalf of the petitioner, to 
Mr. Pandya, asking for arrears of sala^. 
On 14th July Mr. Pandya replied. He 

says: 

“As regards j’our client’s salary, he has 
worked up to 23rd June, and I am willing to pay 

him his salary till then, which at the rate of 

Rs. 70 comes to Rs. 53-10-8. On your sending 
me a receipt for the amount signed by him and 
attested by you I shall send you a cheque tor 

the amount payable to your client’s order and 

crossed.” 

That amounts to this that Mr. Pandya 
will pay Rs. 53-10-8 as salary but only 
on production of a receipt signed by the 
petitioner and attested by Mr. M. That 
was received presumably on 15th July, 
it is dated the 14th. On 17th July there 
was an interview’ between Mr.- M and 
certain friends of the petitioner, and I 
think the petitioner was also present and 
at that interview Mr. Pandya’s letter 
was shown. Shortly after that inter¬ 
view, probably on l8th July, Mr. M. at 
the instance of one of the petitioners 
friends, drafted out a formal receipt for 
the petitioner to sign which could then 
be handed over to Mr. Pandya against 
the arrears of salary, and that docu¬ 
ment was given by Mr. M. to Mr. Iyer, 
a friend of the petitioner, in order that 
he might obtain the signature of the 
petitioner thereto. But the petitioner 
not being satisfied with the account 
which had been given at the interview 
on the 17th to which I will return pre¬ 
sently, as to the way in which Mr. M 
had dealt with moneys handed over 
to him, refused to sign that receipt, 
and on 19bh July Mr. Iyer wrote to 
Mr. M. saying that the petitioner had 
not given the receipt to him, that he 
(petitioner) wanted a complete account 
together with various receipts as to 
moneys paid to Mr. M from time to time 
and that he wanted vouchers also for 
counsel’s fees paid. So there is a perfec¬ 
tly plain letter addressed to Mr. M ex- 
plaining that the receipt, the form of 
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which he had drafted out for the signa¬ 
ture of the petitioner, was not going to 
be signed until he (M) had given an 
account of the moneys which he had re¬ 
ceived. Notwithstanding that letter. 
Mr. M. proceeded to collect the money 
due from Mr. Pandya. He got a cheque 
from Mr. Pandya dated lObh July. He 
cashed it on the 21st, notwithstanding 
that he had been told that his client was 
not going to give him the receipt without 
which he had told his client the money 
could not be obtained. The way in 
which he gob the money out of Mr. 
Pandya is explained in Mr. Pandya’s evi¬ 
dence. He says: 

“^Ir. M used to meet me in Rangnekar J.’s 
Court. We used to see each other several times 
but he talked to me only once. I do not re¬ 
member the esact date when he talked to me 
but by a reference to the date of the cheque, 

I am able to say that tbe date must be 18th or 
19th July 1928, probably the latter. I am quite 
positive that the cheque was given to Mr, M at 
about2p. m. on 20 th July 1928. I cannot re¬ 
produce the exact words of the conversation 
that Mr. M bad with me but I can give the 
substance of it. There was no talk about the 
release of the petitioner. Mr. said that in 
mv reply I insisted on very strict conditions, 
viz., that the receipt was to be signed by the 
petitioner and attested by ^Ir. M and secondly 
that I was to give a crossed cheque in favour of 
the petitioner or order. In my opinion these 
were strict terms looking to the amount in¬ 
volved. :Mr. M told me that his client the peti¬ 
tioner was too ill to come to his office and that 
to comply with my conditions'he (the petitioner) 
must come to his office, sign the receipt of 
Rs. 53 odd and then come again for en¬ 
dorsement on the cheque which was payable to 
order and crossed, as petitioner bad not got any 
current account in any bank. He therefore 
said that a crossed cheque payable to petitioner 
meant a lot of trouble. He therefore appealed 
to me for indulgence and I relaxed my condi¬ 
tions and asked him to see me in my office 
during the recess hour. He did not come on 
the same day but to the best of my recollection 
I gave him the cheque on the following day. 
I had no reason to disbelieve Mr. M when he 
said that the petitioner was ill.” 

That seems to me a perfectly plain 
instance of obtaining money by a form 
of cheating. Mr. M had told the client 
that the money would not be handed 
over without the client’s signed receipt. 
He was then told by the client that that 
receipt was not forthcoming because the 
client was not satisfied that Mr. M had 
accounted for the moneys paid to him. 
Notwithstanding that Mr. M goes to the 
employer Mr. Pandya, and collects the 
money by a false story as to the difficul¬ 
ties the petitioner was in. The tribunal 
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point out that there is no reason what¬ 
ever for not accepting the story of Mr. 
Pandya as correct. He is an entirely 
disinterested witness. If he had any 
prejudice at all in the matter, it would 
rather be against the petitioner, his ex- 
clerk, and not against Mr. M. 

Then the other point which has been 
found against Mr. M is as to the accounts 
of the moneys paid to*him. It is not in 
dispute that he received altogether from 
the petitioner the sum of Rs. 473. At 
the meeting to which I have referred, 
which took place on 17th July, there was 
undoubtedly a discussion as to Mr. M’s 
liability to account, and Mr. N. S. R. 
Aiyar, who is one of the friends of the 
petitioner who had been helping him in 
his diniculties, says that at that inter¬ 
view he wrote down on the dictation of 
Mr. M the figures as to the expenditure 
of the money which had been paid to 
Mr. M. The document which he then 
wrote out, as lie says, is Ex. F. That 
document states that Mr. Coyajee’s fees 
were Rs. 125, Mr. Thakor’s foes Rs. 175, 
Mr. Valavalkar’s Rs. 30, cash Rs. 38, 
and then there are other items of small 
amounts. The total comes to Rs, 404. 
Apart from the Rs. 68 which had been 
paid in respect of police Court proceed¬ 
ings, that figure of Rs. 404 is only Ra. 1 
less than the balance of the Rs. 473. 
Now Mr. M says those figures are false, 
that he never said Mr. Coyajees fees 
were Rs. 125, the correct fee being Rs. 60 
and that he never said Mr, Thakor’s 
fees were Rs. 175, the correct fees being 
Rs. 100, and that those false fees had 
been put in by Mr. Aiyar. It is exceed¬ 
ingly difficult to see how Mr. Aiyar 
could have made any mistake in the 
matter. It is obvious the parties were 
discussing the question how the Rs. 473 
had been spent. It is obvious also that 
unless Mr. M gave some explanation as 
to the way in which he had dealt with 
the Rs. 473, there was no answer to the 
claim to hand over the balance in his 
hands. It is quite clear that the figure 
of Rs. 38 as the balance in Mr. M’s hands 
is correct, because be himself in his 
letter of 31st July 1928, refers to the 
balance of Rs. 38 being * the balance left 
in my hands after the disbursements re¬ 
ferred to above.” In this letter Mr. M 
is writing to the petitioner’s solicitors, 
and giving his account of the matter. He 
says: 
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“As promised they (i. e. the petitioner and 
his friends) came about five days later (this is a 
reference to the interview of 17th July) and on 
my giving the accounts of the moneys that I 
had to disburse in the course of the proceedings 
aforesaid they agreed to pay me a sum of Rs. 125 
for my fees and asked me to take the agreed 
amount of Rs. 53'10-8 from Mr.Pandya towards 
the part payment of my fees and further pro¬ 
mised to pay the remaining balance after de¬ 
ducting the aforesaid sum and a sum of Rs. 33 
being the balance left in my hands after the 
disbursements referred to above.” 

So that, he admits in that letter that 
he had given accounts, that the balance 
in his hands is Rs. 38. Further on 5bh 
September the petitioner's solicitors 
write to Mr. M, and they say: 

“VVith reference to your interviews with the 
writer in our office on Tuesday last the ^Sth 
ultimo and on Monday last when you informed 
the writer that since you had paid Mr. H. C. 
Coyajee Rs. 125 for his fees and Mr. Thakor 
Rs. 175 for his fees, you could not possibly see 
your way to return to our client the whole 
amount received by you from Mr. Pandya,” 

There you have a statement that at 
the end of August Mr. M had told the 
petitioner's solicitors that he had paid 
Mr. Coyajee and Mr. Thakor the exact 
sums mentioned in Ex. F, and he makes 
no answer to that letter. He does not 
deny that he made that statement. It 
seems to me perfectly plain that the 
statement was made, I think, twice over, 
that fees of Rs. 125 and Rs. 175 were 
paid to Mr. Coyajee and Mr. Thakor res¬ 
pectively, though the correct foes were 
Rs. 60 and Rs. 100, and if the matter 
had not been further pressed, I have not 
the slightest doubt that the truth would 
never have come out. 

That being the position, here are two 
plain oases of fraud. I agree that the 
sums involved are not Urge. Probably 
the means of the parties concerned are 
not large either. I confess I have felt 
great difficulty as to how we should deal 
with this case. It is absolutely neces¬ 
sary to maintain a high standard of 
honour amongst the members of the Bar, 
and it is very necessary to protect the 
public against advocates who behave in 
the way in which this advocate has be¬ 
haved. I doubt whether we ought not 
to strike his name of! the roll altogether. 
But having regard to the fact that pro¬ 
ceedings under this Act are new, and to 
the fact that the amounts involved are 
small, I think we are justihed in taking 
a more lenient course. We therefore 
suspend Mr. S. R. M. from practice for 
two years, and order him to pay the 
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oosfcs of the pafcitioner and of the tribu¬ 
nal in respect of the inquiry and the 
costs of the application to this Court. 
The costs will be on the original side 
scale. The opponent must present his 
■sanad to the Registrar. 

Baker, J. —I agree. 

B.V./r.K. Order accordinghj» 
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Full Bench 

Beaumont, C. J. and Murphy and 

Broomfield, JJ. 

Gadigeppa Bhimappa Meti~ Appsllant. 

V. 

Balangoioda Bhimangoioda ~ Respdb. 
Letters Patent Appeal No. 24 of 1929, 
Decided on 8th April 1931, against deci¬ 
sion of Madgavkar, J., in Second Appeal 
No. 25 : of 1925, reported in A. I. B. 
1929 Bom. 201. 

(a) Contract Act (1872), S. 11—Infant 
•representing to be major—In action upon 
such contract infant is not estopped from 
setting up infancy ; 21 Bom. 198 ; 41 Bom. 

480=41 I ..G. IHO ; 46 Bom. 137=A. I. R. 1923 
,Bom. 169—64 I C. 457, Overrxded. 

I Where an infant represents fraudulently or 
/ otherwise that he is of age and thereby induces 
ij another to enter* into a contract with him then 
I in an action founded on the contract the infant 
i is not estopped from setting up infancy : 21 
Bom 198 ; 41 Bom. 480=41 I. C. 180; 46 
'Bom. 137=A.'I. R. 1923 Bom. 169 = 64 I. C. 

1 457, Overruled : A. !• R. 1928 P. C. 152 ; Ref. 

\ and b\st. ; 38 Mad. 1071, Ref.; {Other cases dis- 
^ -cussed) [P 569 C 1, 2] 

sjs (b) Evidence Act (1872), S. 115 —Rule of 
'estoppel does not avail to give legal status or 
capacity denied by substantive law. 

No person can, by the application of the law 
of estoppel or by any rule of procedure, acquire 
or have assigned to him a status or legal capa¬ 
city which the substantive law denies to him, 
and it makes no difference whether the misrepre¬ 
sentation on which the estoppel is sought to 
be founded is made fraudulently or innocently : 
38 Mad. 1071, Foil. [P 567 C 2] 

G. S. Mulgaokar and G. P. Murdesh- 
war — for Appallanb. 

G. S. Eao —for Respondent. 

Order of Reference 

Patkar, J. —The question involved in 
this appeal is whether the minor Bhim¬ 
appa, who represented himself to be a 
major at the time of'the sale deed, was 
estopped from questioning the sale on the 
ground that he was a minor. 

The view of the Bombay High Court 
taken in the cases of Ganesh Bala v. 
Bapu (l). Badasaheb Dasrathrao v. Bai 
Nahani (2) and Jasraj Bastimal v. Sada ^ 

(1) [1895! 21 Bom. 198. 

(2) [1917] 41 Bom. 480=41 I.G, 180. 
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shiv Makadev (3) is that a minor repre¬ 
senting himself of full age at the time 
of the sale deed is estopped from plead¬ 
ing his minority in a suit to set aside the 
sale. The view of the other High Courts 
is opposed to the view taken by this 
Court which proceeds on the ground that 
the word “person” in S. 115, Evidence 
Act does not exclude a minor. In Dhiirmo 
Dass Ghose v Brakmo Dutt (0 Jenkins, 
J., held that the general law of estoppel 
as enacted by S. 115 would not apply to 
an infant unless he practised fraud opera¬ 
ting to deceive, and at pp. 622 and 623 
criticized the judgment of Jardine, J., in 
Ganesh Bala v. Bapu (l) on the gtound 
that the authorities relied on did not lead 
to the conclusion reached in that case. 
The same case went in appeal and it was 
held by a Special Bench in Brohmo Dutt 
v. Dharmo Das Ghose (5), that S. 115, 
Evidence Act, has no application to con¬ 
tracts by infants, but the term “person” 
in that section applies only to a | erson 
of full age and competent to enter into 
contracts. On the ca^e going before the 
Privy Council in Mohori Bibee v. Dhar- 
modas Ghose (6), their Lordships did not 
think it necessary to decide the question 
as to whether S. 115 did or did not apply 
to infants, but held that the section did 
not apply in the case before them on the 
ground that the statement relied upon 
was made to a person who knew the real 
facts, and. was not misled by the untrue 
statement. 

The Madras High Court in Vaikunta- 
rama Pillai v. Authimoolam Ghettiar (7) 
held that estoppe l cannot overrule a plain 
provision of law, and that the statutory 
provision that a minor is incompetent to 
incur a contractual debt cannot be over¬ 
ruled by an estoppel. 


The Allahabad High Court in Jagar 
Nath Singh v. Balta Prasad (8) and 
Badha Kishan v. Bhore Bal (9) held that 
a minor is not estopped from pleading 
his minority. 

The Patna High Court in Kumar 
Ganganand Sinqh v. Bameshwar Singh 

(3) A.I-R. 1923 Bom. 169=64 iTo. 457=40 
Bom. 137. 


(4) [1898] 25 Cal. 616=2 C.W.N. 330. 
:i393] 26 Cal. 331=3 C.W.N. 468. 


(5) 

( 6 ) 

(7) 

( 8 ) 


1908 

1915 


30Ca 5^9=30 I A. 1U(P.C,), 

. 33 Mad. 1071=23 I.G. 799 
1908] 31 All. 2l=(1908) A.W.N. 267 

A T. .7. 674 


=5 


(9) 1928 All. 626=110 I.O, 373=50 All 

862. 
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Bahadur (lO), bold that the rule cf estop¬ 
pel is a rule of evidence and must be 
taken subject to the Contract Act. 

The Lahore High Court in Wadnda 
Ram V. Sita Earn (ll), followed the view 
of the Bombay High Court, but subse¬ 
quently in a Full Bench decision in Khan 
Gal Y. Lahha SijKjh (12) held that a 
minor, who by falsely representing him¬ 
self to be a major has induced a person 
to enter into a contract, is not estopped 
from i)loading his minority to avoid the 
contract. Shadi Lai, C. J., held that 
the language of S. 115 is comprehensive 
enough to include a minor, but acted on 
the princiiile that where a general inten¬ 
tion is expressed by the legislature, and 
also a particular intention, which is in- 
compatible with the general one, the 
particular intention is considered an ex¬ 
ception to the general one, according to 
the decision of JSest, C. .J. in Churchill v. 
Crcitse (l3). This view has commended 
itself to Madgavkar, d., in second appeal. 

There appears therefore to bo a con¬ 
sensus of opinion of the other High 
Courts that a minor representing himself 
to bo of full age at the time of entering 
into a transaction is not estopped from 
setting up the plea of minority. This 
view is consistent with the decisions in 
the cases of E. Leslie, Limited v. Sheill 

(li) and Nottinghayn Permayient Benefit 
Building Societij v. Thursian (15). 

In Sadiq Ali Khan v. Jai Kishori (16), 
their Lordships of the Privy Council ob¬ 
served (p. 1352 of 30 Bom. L. E) : 

“The fact of minority being established at the 
date of the execution by the mortgagors of the 
deed founded on is sntVicicnt for the decision of 
the case, such a deed executed by minors being 
admittedly a nullity according to Indian law, 
and incapable of founding a plea of estoppel.” 

It is urged on behalf of the respon¬ 
dents that the view of this Court must 
be considered to have been overruled on 
the strength of these observations of their 
Lordships of the Privy Council. Mad¬ 
gavkar, J., was of opinion that he was 

(10) A.I.U. 1927 Pat. 271=10-2 I.C. 449=0 Pat. 
388. 

(11) [1920] 1 Lab. 389=59 J.C. 393. 

(12) A.l.H. 1928 Lab. (309=111 I.C. 175=9 Lab. 
701 (P.a). 

(13) [1828] 5 Ging 177=2 M. it P. 415=7 L. J. 
G. P. 63. 

(14) [1914] 3 K.B. 007=88 L.J. K.B. 1145=111 
Ti.'r. 106=58 S.J. 453. 

(15) [P'03] A.G. 0=72 L.J. Ch 134=87 L.T. 
529=51 \\\H. 273. 

(10) A.I.K. 1928 P.G. 152=109 I.O. 387=30 
Bom. L. R. 134G (P.C.). 


unable to interpret this decision as other- 
wise than overruling the decisions of 
this Court and as agreeing with the view 
of the other High Courts. It is urged on 
behalf of the appellants that the view- 
expressed by the Privy Council was 
arrived at on the admission of the counsel 
and did not expressly overrule the Bom¬ 
bay view. Their Lordships of the Privy 
Council in Mohori Bibee v. Dharmodas 
Ghose (6) refrained from expressing an 
opinion on the question of estoppel, and 
in the case from the Straits Settlements, 
Mahoyned Syedol Ariffin v. Yeoh Ool 
Gark (17), observed (p. 263 of 43 I.A.): 

” A case of fraud by Ibe appellant on Ibe sub¬ 
ject of his age was set up, but it cannot be- 
doubted that the principle recently given effect 
to in the case of R. Leslie Limited v. Sheill (2) 
would apply, and such a case would fail.” 

But a case of fraud did not appear tc* 
have been established in that case. 

The question therefore arising in this- 
appeal is whether the Bombay view' is 
impliedly overruled by the decision of tho 
Yr'w'y CowugW in Sadiq Ali Ehaji v. Jai 
Kishori (16). At p. 1350 {of 30 Bom. 

L. E.) their Lordships observed : 

“The most probable explanation of the mort¬ 
gage being effected was, in their Lordships* 
opinii n, that Qasim Ali Khan thought lh«-kt by 
concealing the guardianship proceedings from 
the mortgagee and pa.:Sing off his sous as majors* 
of 18 or upwards bo could induce the mortgagee 
to furnish the money which ho then required to- 
mcot his liabilities without affecting the rights 
of his minor children in the family estate. 
That was no doubt a fraud upon the mortgagcG,. 
but it affords au iutolligiblo motive for the- 
execution of the mortgage,” 

It appears therefore that the guardian- 
of the minors concealed the fact that he 
had obtained a certiBoate of guardianship 
which extended the period of the age of 
majority to tw’enty-one years and made 
the mortgagee believe that his sons wero 
majors of the age of eighteen or upwards. 
It was found that the sons were seventeen 
and fifteen and a half years of age. 
Beforenoe is made at p. 1352 to the evi¬ 
dence of the respondent's first witness- 
that he had told the mortgagee’s agent 
that the mortgagors were in fact minors 
and that evidence was allowed to remain 
iinoontradicted. But there seems to be 
no finding on the point as to whether tho 
mortgagee’s agent was made aware of the 
fact of the minority of the mortgagors , 

(17) A.I.K. 1916 242=39 I.G, 401=13 I.A- 

256 (r.o.). 
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The judgment of the Privy Council, 
though it proceeds on the admission at 
the Bar, is entitled to great weight and 
appears to me to be entirely opposed to 
the view of the Bombay High Court. 

I am icciined to hold that the Bombay 
view is impliedly overruled by the Privy 
Council decision in Sadiq All KJian v. 
Jai Kishori (16). l\fy learned brother is 
of opinion that the Bombay view is 
neither expressly nor impliedly overruled 
by the decision of the Piivy Council. If 
the Bombay view is neither expressly nor 
impliedly overruled by the Privy Council 
decision referred to above, Madgavkar, J., 
and this Court would he bound to follow 
the Bombay view notwithstanding the 
current of decisions of the other High 
Courts which is oppossd to the Bombay 
view. 

In these circumstances it is necessary 
to refer the matter to a Full Bench in 
order to have an authoiitative decision 
on the point arising in the case. I am 
inclined to hold that the word ‘‘person’' 
in S. 115, Evidence Act, includes a minor. 
S. 115 embodies the rule of evidence, and 
therefore if a minor represents himself to 
be of age at the time when a transaction 
is entered into, he would be estopped 
from proving that he was a minor at the 
date of the transaction, and if he is pre¬ 
cluded from proving that he is a minor, 
S. 11, Contract Act, would be of no avail 
to him. I therefore find some difficulty 
in applying the principle that where a 
general intention is expressed by the 
legislature, and also a particular inten¬ 
tion, which is incompatible with the 
general one, the particular intention is 
considered an exception to the general 
one, for by S. 115, Evidence Act, a person 
who represents himself to be a major 
would be prevented from proving that he 
is a minor and from taking advantage of 
the particular intention embodied in 
S. 11, Contract Act. I agree with the 
view of the Madras High Court in 
Vaihuntarama Filial v. Authimoolam 
Chettiar (7), and think that there can be 
no estoppel against an Act of Parliament 
or against an Act of the legislature? and 
the principle of estoppel cannot be in¬ 
voked to defeat the plain provisions of 
the statute : see Sheikh Ahmed v. Babic 
Devji (18), Jagadlandhu Saha w.-Badha 


(18) A. I. R. 1930 Bom. 135=122 I. G. 113=53 
Bom. 676. 


Krishna Pal (19) and Ahdid Aziz v. 
Kanthu Mallih 20). 

It is necessary therefore to refer the 
following questions to the Full Bench: 

\Yi ether the decision in the case of 
Ganesh Lala v. Bapu (l). Dadasaheh 
Ffasrathrao v. Bai Nahani (2) and Jasroj 
Bastimal v. Sulashiv Mahadev (2) are 
impliedly overruled by the Privy Council 
in Sa dia AH Khan v. Jai Kishori (16) ; 
and if not, whether the Bombay de'cisions 
ought to be overruled having regard to 
the consensus of opinion of the other 
High Courts in Brohino Dull v. Dharvio 
Das Ghose (o), Voiltuntararna Pillai v. 
Authimoolam Chettiar (7), Kumar Ganga- 
nand Singh- v. Maharaja Sir Bameshwar 
Singh Bahadur (lO), Kh an GiU Y.,. Lakha 
Binq h (12) Q.r\d. Badha Kishan v. Bliore 
Lai (9). 

Broomfield, J, —The findings of fact 
on the basis of which this appeal is to 
be decided are these : One Bhimappa 
sold certain land to plaintiff on 29th 
January 1920. Bhimappa was born on 
11th June 1902, and was therefore a 
minor at the date of the sale. The sale 
deed contained no statement as to his 
age, but he represented to plaintifi’ that 
he was a major and plaintiff purchased 
on the strength of that representation. 
There is however no allegation of fraud 
and the evidence indicated that plaintiff 
may have believed that Bhimappa was a 
major. Plaintiff' brought a suit for an 
injunction restraining certain persons 
claiming under Bhimappa in virtue of an 
award from interfering with his posses¬ 
sion of the land, and the question arose 
whether defendants are estopped from 
pleading the fact of Bhimappa’s minority 
at the time of the sale by the provisions 
S. 115, Evidence Act. 

The High Courts in India have taken 
different views as to the applicability of 
the law of estoppel to minors. The 
view which has hitherto prevailed in 
this Presidency was enunciated by 
Jardine, J., in Ganesh Lala v. Bapu (l). 
In that case a minor aged seventeen or 
eighteen bad executed a sale.deed in 
which his age was given as twenty, tw^o. 
The trial Court held that the minor acted 
fraudulently. Jardine, J., has not expres¬ 
sly found that there was fraud though 
he found that the minor “ had joined 
actively in the contract of sale. ” He 

(19) " a909] 33 Gil. 920=4 I. C. 414. 

(20) [1910] 33 Cal. 512=10 1. C. 437. 
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held that S. 115 applied because the sec¬ 
tion makes no exception in the case of in¬ 
fants, and that proof of fraud on the part 
of the infant is not essential. Ganesh 
Leila V. Bap'll (l) was followed in Dacia- 
saJieh Dasrathrao v.Bai Naliani (2) where, 
Beaman, »!., relied upon the argument 
that, as estoppel is a rule of allegation 
and proof which when it applies prevents 
the fact of minority from being so much 
as plearled, no point as to the legal effect 
of the fact of minority is presented for 
the 'Consideration of the Court at all. 

“'I'hft point is not, as seems too often to be 
assnnied, wiat svoiild be the effect up n such 
a ti'Miisi'Ction of tninority as a fact, hut it is 
th is that if t' 0 1 uv of estoppel be corr< ctiy en¬ 
force'), the Court is not to know that defencV-int 
2 wns in fact a minor at all. The whole trial 
must proofed upon the footing of that being 
true which ho represented and catipod the 
plaintiff to believe to be true, viz., that he 
wasaniujor. P'rnudiilent misreprosi ntalion is 
upon a totally different footing. ” (p, 4P3.). 

Heaton, J., in his judgment in the same 
case contented himself with pointing cut 
the logical difficulty of giving the word 

lier^on ” in S. 115 a meaning different 
from that which it obviously boars in the 
other places in the Evidence Act where 
it occurs. It may be mentioned that the 
report of the case does not show whether 
the deed executed by the minor contained 
any statement as to his age cr not, but 
it was found that he was nob clearly a 
minor in appearance and that he had 
made an express declaration of the fact 
of his majority. As regards Jasraj Basti- 
mal V. Sadashiv Mahadev (3), I think it 
is only necessary to say. firstly, that 
Dadasalieh Dasrathrao v. Bai Naha7ii (2) 
was followed; and, secondly, that the 
case was remanded to the trial Court in 
order that evidence might ho taken on 
the question whether, in addition to the 
admitted fact, the minor defendant had 
executed a promissory note and obtained 
money on it, it was also proved that he 
had represented to the plaintiff that he 
was a major. 

GanesJi Lada v. Bapu {l) was dissented 
from by denkins, J. in Dhiirino Dass 
Gliose V. Brohjuo Dutt (4), where it was 
held that the general law of estoppel as 
enacted by S. 115, Evidence Act, will not 
apply to an infant unless he has prac¬ 
tised fraud operating to deceive On 
appeal from that decision a Bench of 
three Tndges in Brohmo Dutt v. Dharvio 
Das Ghose (5) laid down the proposition 
that S, 115 has no applioabion to oon- 
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tracts by infants at all, the terhi 
** person " in that section applying only 
to a person of full age and comptent to 
enter into contracts. But the proposi¬ 
tion that there can never be an estoppel 
against an infant has not been accepted 
in later decisions of the Calcutta High 
Court, which have rather followed the 
lines laid down by denkins, J., in 
Dhurmo Das^ Ghose v. Brohmo Dutt (4), 
namely, that there may be an estoppel, 
hut only where there is fraud: see Ram 
Charan Das v. Jay Ram Uajhi (21) and 
Golam Ahdiii Sarhar v Hem Chandra 
Majumdar (22). The High Courts of 
Allahabad and P^tna have taken a 
similar view : Jnejar Nath Singh v. 
Lnita Prasad (8) and Kumar Ganga. 
nand Singh v. Maharaja Sir Rameslmar 
Siyujh Bahadur (lO). 

The application of the rule of estoppel 
to minors was considered by the Madras 
High Court in Vaikuntarama Pillai v. 
Authi Moolam Chettiar {7),but apparently 
the point did nob directly arise because 
the finding on the facts was that there 
was no misrepresentation by the minor 
as to his age. However Sadasiva 
Ayyar.J., observed that "an estoppel can¬ 
not overrule a plain provision of law ’* 
and cited for this proposition Arumugam 
Chetli V. Vellaichami Thevan (23). In that 
ease also the question of estoppel only 
arose incidentally and it was found that 
as a matter of fact there bad been no 
deception. The proposition that estoppel 
cannot be invoked to defeat a plain 
provision of law was based upon 
an earlier decision: The Madras 
Hindu Mutual Benefit Permanent 
Fund V. Ragax'a Chetti (24). There the 
Court was not concerned with the ques¬ 
tion of minority. The facts were that 
the defendants* father had borrowed 
money from a certain association which 
had been carrying on money-lending 
business. S. 4, Companies Act of 1866 
required that the association should be 
registered as a company, but it had not 
been so registered. The defendants set 
up the plea that the business carried on 
by the association was illegal, and it 
was bold that they were not estopped 
from doing so. Two English authorities 
were relied upon in support of the pro. 

in) [1012] 36 I. C. S25. 

(22) (1015] 82 I. C. 8*^8. 

(23) [Un 1] 87 Mnd. 38=12 1,0. 568. 

(24) [1895] 19 Mad. 200. 
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position, not that there can be no estop¬ 
pel ‘‘against a plain provis-ion of the 
law/’ hut that there can be no estoppel 
against “an Act of Parliament which 
negatives the ei-toppel.” The Englibh 
cases were Fairtitle v. Gillert (25), in 
which the statute referred to was an 
Act making it illegal for tiustees to grant 
a mortgage, aud Barroio's case (26), 
which related to a statute making regis¬ 
tration compulsory. 

Eecently the whole question has been 
exhaustively reviewed by a Full Bench 
of the Lahore High Court in Khon Gul 
V. Lakhn Singh (12). Although the re¬ 
port of the case does not make it alto¬ 
gether clear whether the false statement 
which the minor had made as to his age 
was false to his knowledge, it appears to 
have been treated as a case of fraud. 
The unanimous decision of the Court 
was that a minor, who by falsely repre¬ 
senting himself to be a major has in¬ 
duced a person to enter into a contract, 
is not estopped from pleading his mino¬ 
rity to avoid the contract, but the 
ground of the decision was. not that the 
law of estoppel does not apply, but that 
the general intention of the legislature 
expressed in S. 115, Evidence Act, must 
be held to be qualified by the particular 
intention expressed in S. 11, Contract 
Act. This is the view which commended 
itself to Madgavkar, J., in the judgment 
which has given rise to this Letters 
Patent appeal. 

The conflict of authority between the 
various High Courts on this matter was 
brought lo the notice of the Privy Coun¬ 
cil in Mohori Bibe-e v. Dliarmodas Ghose 
(6), the appeal from Brohmo Dutt v. 
Bharmo Das Ghose (5), but the point 
was expressly left undecided there, and 
it has nob been decided, at any rate 
after argument or consideration of the 
authorities, in any subsequent Privy 
Council case, But in a re(ent case, 
Sadiq Ali Khan v. Jai Kisliori (16), cer¬ 
tain observations were made by their 
Lordships which, in the opinion of Mad- 
gavkar, J., cannot be reconciled with the 
decisions of the Bombay High Court and 
must be considered to have impliedly 
overruled those decisions. The only 
question for determination in the present 
appeal is whether Madgavkar, J., is cor- 

(25) [1787] 2 T. B. 169. 

(26) [1380] 14 Ch. D. 432=49 L. J. Ch. 498= 
42 L. T. 891. 


(FB) (Broomfield, J.) Bombay 565 

rect in his opinion as to the effect of 
Sadiq Ali Khany. J at EisJwri (IG). It 
would nob be open to us to dissent from 
the previous decisions cf this Court un¬ 
less tliey have been overruled. 

Sadiq Ali Khan v. Jai Kishori (16) 
was a suit on a niortgage and the de¬ 
fence set up was that the mortgagors 
were miners at the date cf the execution 
of the deed. The case seems to have 
been decided on the question of fact 
as to whether they were minors or not. 
The High Court held that they were 
majors. The Privy Council agreed with 
the trial Court and held that the evi¬ 
dence justified the conclusion that they 
were minors. It does not appear from 
the report of the case whether there was 
any issue as to estopi el, bub the point 
must have arisen somehow, for at the 
end of their judgment their Lordships 
said {p. 1352 of 30 Bom. L. R.) : 

“ The fact of minority beiug established at 
the date of the execution by the mortgagors of 
the deed founded on is sufficient for the deci¬ 
sion ot the case : such a deed executed by 
minors being admittedly a nullity according to 
Indian law, and incapable of founding a plea of 
estoppel.” 

These are the observations which have 
been relied upon as overruling Ganesh 
Lala V. Bajm (l), and the Bombay cases 
in which it has been followed. 

The first point to be noticed is that 
their Lordships’ remarks are based upon 
an admission, apparently of counsel. 
Whether the admission was in respect of 
the nullity of the contract, or in respect 
of the impossibility of an estoppel, is 
nob very clear. But there was no need 
for any admission in respect of the 
former preposition, since that was 
settled by the Privy Council in Mohori 
Bihi's case (6) so that there seems to be 
some force in the argument addressed to 
us on behalf of plaintiff that, as there 
was no discussion or argument on the 
question of estoppel, the Court accepted 
the admission of counsel on the point 
and did net decide it as a point in issue. 

In a case not coming fiom Bombay 
counsel might easily concede that there 
could be no question of estoppel in the 
absence of fraud on the part of the 
minors ; and, though there appears to be 
a good deal of uncertainty as to the facts 
of the case in other respects, it is suffi¬ 
ciently clear that there was no fraud so 
far as the minors themselves were con¬ 
cerned. In one passage therhip Lords 
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said thafc in their opinion the most 


probable explanation oi the mortgage 
being effected was that Qasim Ali, the 
father and guardian, had perpetrated a 
fraud upon the mortgagee by passing off 
his sons as majors No false representa¬ 
tion by Qasim Ali could estop the minors 
since they did not claim under him. 
Elsewhere their Lordships refer to the 
fact that there .was evidence in the case 
which had ’remained uncontradicted to 
the effect that the mortgagee’s agent was 
informed at the time of the execution of 
the moitgago that the mortgagors were 
in fact minors. If that was so of course 
there could be no Question of estoppel. 
Under the circumstances it is difficnlfc to 
see how the adtuission of counsel, what¬ 
ever it was, or a decision based upon it, 
can be held bo negative the contrary view 
which the Bombay High Court had con¬ 
sistently maintained since 1895. 

Then, secondly, the report of the case 
does nob make it clear that tho mort¬ 
gage deed contained any statement as 
to the age of the mortgagors. It is pos¬ 
sible thereioro that it was silent on the 
point (just as the sale-deed with which 
wo aro concerned in tliis case was silent 
as to the age of Bhimappa). But if there 
was no representation on that point in the 
mortgage deed, then so far as I have been 
able to discover from the report there is 
nothing to show that there was any false 
representation at all by the minors them¬ 
selves, whatever may have been stated 
by Qasim Ali. It does nob appear that 

they took any active part in the mort¬ 
gage transaction. Tlie indications are 
rather against it. The only certain fact 
is that they executed the mortgage doed. 
Lut it has never been held, even in 
Bombay, that the mere fact of execution 
of a deed, without proof of anything 

more, would estop the executant from 
pleading nhnority. 

^^ h 0 n there is so much uncertainty as 
to tho facts, it seems to mo to bo very 
difPioult to say what exactly was in their 
Lordships’ mind when they made the 
observation that no estoppel could be 
founded upon tho deed. If the fact that 

a minor is a nullity 
necessarily implies that tho minor can- 

rnL 1 “"y representation 

made hy him either in the need itself or 

in the course of tho transaotion. why 

was that not stated in Mohori Bibi’s case 

W I In my opinion it is a point of some 


significance that in the very case in 
which the nullity of a minor’s contract 
was definitely established, the Privy 
Council expressly refrained from making 
any pronouncement on the question of 
estoppel. 

For these reasons I find myself with 
all respect unable to accept the view 
that Ganesh Lala v. Bapic (l) and the 
other Bombay decisions have been im¬ 
pliedly overruled by Safliq Ali Khan v. 

Jai Kishori (16). 

Speaking for myself I think there is a 
good deal to be said for the view taken 
hy this High Court. After an exhaustive 
discussion of the whole matter in Khayi 
Gul V Lnl'ha Singh (12), the Lahore High 
Court came to the conclusion that this 
High Court was right and the Calcutta 
High Court wrong on the question whe¬ 
ther S. 115 in terms includes minors. 
The reasoning in Dadasaheh Dasrathrao 
V. Bai Nahani (2) is only a fuller state¬ 
ment of the dictum of Coleridge, J. in 
Parkes v. Smith (27) p. 312: 

“The principle of estoppel is that whctho^ 
there be a cause of action or nob the party can" 
not allege it.” 

Beaman J,’s observations are quoted 
in the Lahore judgment, but hardly 
answered. At any rate the answer 
mainly consists in setting one legal 
maxim against another ; generalia 
spccialibm non derogant against {de non 
apparentibus cadern est ratio). As for 
substantive law not being overridden 
by procedural law there aro undoubtedly 
some cases where it is. Take the illus¬ 
tration to S. 115 itself. That a man can¬ 
not soil what does not belong to him is a 
rule of substantive law, and yet owing to 
the operation of the rule of estoppel such 
a sale may be made legally effective. As 
regards the view taken by the Madras 
High Court, if we trace it to its source in 
Madra^t IlinduMutual Benefit Pennajieni 
Fnnd y. liagava Chetti (21), it seems 
to mo to be open to doubt whether 
the authorities relied upon really 
decided more than this, namely, that 
where the State has enacted that cer¬ 
tain things shall or shall not bo 
done, as for instance in the particular 
case that business of a certain kind 
should only be carried on by a registered 
company, (the enactment being in 'the 
interests of tho State and not of indivi. 

(27) [13S0] 15 Q. B. 297=19 L. J. Q. B. 405=U 
Jur, 761, 
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duals), then the rule of estoppel, which 
applies to contracts inter partes, shall 
not be invoked for the purpose of avoid- 
ing the enactment. I think there might 
well be a distinction in this respect bet¬ 
ween laws which are for the benefit 
of the State or the public generally 
and laws which are for the benefit 
of individuals. The law that a minor 
is incapable of contracting would 
come in the latter category rather 
than the former. Then tliere is this 
other point which seems to mo to 
be worth noting. The legal fiction 
that the contract is one between major 
parties, where the rule of estoppel has 
been held to operate, can hardly entail 
any practical injustice or any real 
departure from the principle underlying 
S. 11, Contract Act. Ex hypothesi. if 
the conditions of a legal estoppel are 
satisfied, the minor who is estopped must 
possess so many of the attributes of a 
person sui juris that it is possible for 
him to deceive the other party into an 
honest belief that be is a major. A 
person who can do this is in little need 
of protection. 

However, as I say, it is not for us to 
consider in this appeal whether the 
Bombay decisions were correctly decided 
or not. My learned brother takes a 
different view as regards the effect of 
Sadiq Ali Khan ^, Jai Kishori {1^) and 
the matter must be referred to a Full 
Bench. As it is a matter of some im¬ 
portance that would seem anyhow to be 
the most satisfactory solution; for apart 
from the question whether the Bombay 
view is logically defensible or not, it is 
■certainly unsatisfactory that the law on 
this point should be different in Bombay 
irom the law prevailing in the rest of 

India. 

I agree that the questions proposed by 
my learned brother should be referred to 
^ Full Bench. 

Opinion 

Beaumont. C. J.— This is a reference 
to a Full Bench in which the questions 
raised are whether the decisions of the 
Bombay Hi 4 h Court in Ganesh Lala v. 
Bapti (l). Dadasaheh Dasrathrao v. Bai 
Nahani (2), and Jasraj Bastimal v. Sada- 
shiv Mahadev (3) are impliedly overruled 
by the Privy Council in Sadiq All Khan 
w. Jai Kishori (16), and if not whether 
the Bombay decisions ought to be over- 
rruled having regard to the consensus of 


opinion of the other High Courts in the 
cases referred to in the question. 

I propose to deal with those two 
questions as one, because if I entertained 
a strong opinion that the decisions of 
the Bombay High Court were right in 
principle, I should be reluctant to hold 
that they were impliedly overruled by 
the Privy Council in a case in which 
those authorities were not referred to. 

The Bombay cases in question have 
decided that where an iniant represents 


that he is of full ago and thereby induces 
some one believing the statement to 
enter into a contract with him, the 
infant is estopped in an action against 
him founded upon the contract from 
proving tnat in fact he was not of full 
age at the date of the contract. All the 
other High Courts in British India have 
come to a different conclusion, though 
they are by no means unanimous as to 
their reasons. 

Hooking at the matter as one of prin-i 
cipla apart from authority, it is in my. 
judgment clear that no person can, byi 
the application of the law of estoppel, 
or by any rule of procedure, acquire ori 
have assigned to him a status or legal 
capacity which the substantive law 
denies to him, and in my opinion it 
makes no difference whether the mis¬ 
representation on which the estoppel is 
sought to be founded is made fraudu¬ 
lently or innocently. I think that is 
the rule of English law, bub under 
Indian law the problem is nob quite the 
same, because both the effect of contract 
by infants and the rule of estoppel are 
the subject-matter of statutory enact¬ 
ments, and the problem which the Courts 
in India have to face is how to reconcile 
those two enactments. 

Section 11, Contract Act, provides: 

“Every person is competent to contract who 
is of the age of majority according to the law 
to which he is •subject, and who is of sound 
mind, and is not disqualified from contracting 
by any law to which he is subject.” 

The Privy Council in Alohori Bibee v. 
Dharmodas Ghose (6) have construed that 
provision as meaning that no one can 
enter into a contract who is under the 
age of majority, or who is of unsound 
mind, or who is disqualified from con¬ 
tracting by any law to which he is sub¬ 
ject so that under Indian law, a contract 
by an infant is absolutely void and not 
as under English law, voidable only. 

Section 11-5, Evidence Act provides: 
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When one person has bv his declaration, 
act or omission intentionally caused or per¬ 
mitted another person to believe a thing to be 
true and to act upon such belief, neither be nor 
bis representative shall be allowed, in any suit 
or proceeding between himself and such person 

or his representative, to deny the truth of that 
thing." 

That section seems to me to state the 
oriiinary rule of estoppel as established 
in English law. 

Now the view which the Bombay High 
Court has taken which api ears most 
pearly in Beaman, J’s., judgment in 
Dadasaheb Dasrathrao v. Bai Nahani (2) 
IS really this, that if you apply S. 115 
Evidence Act. literally, S. 11, Contract 
Act never comes -into the picture at all. 
You have an action on a contract, the 
defendant is not allowed by reason of 
estoppel to give evidence that at the date 
of the contract he was an infant, there¬ 
fore there is no defence to the action. 
If tliat view of the matter is right, it 
seems to rue to lead to startling results. I 
may take an illustration, which I put to 
Mr. Mulgaokar in the course of the argu¬ 
ment; suppose that a man a Christian 
entitled to only one wife, is desirous 
of inducing a woman to enter into a 
marriage with him; suppose that he re¬ 
presents that he is unmarried; suppose 
that relying on that representation the 
woman goes through a form of marriage 
with him and lives with him as his wife; 
suppose that he subsequently deserts 
her and she sues for restitution of con¬ 
jugal rights, and the defendant tenders 
evidence that in point of fact at the time 
of the marriage ceremony he had a wife 
living, so that the alleged marriage with 
the plaintiff was a nullity. Now if the 
defendant is estopped from giving that 
evidence and the Court has no regard to 
it then the plaintiff can rely on her 
status as a marriel woman and there is 
no answer to her claim for a decree for 
restitution of conjugal rights. But such 
an order would really amount to order¬ 
ing the defendant to live in adultery 
with the plaintiff. It seems tome an 
impossible proposition that the Court 
has to make such an order. Or take 
again the case of an alien enemy. By 
the English Common law, which on such 
a point I apprehend would apply in India 
an alien enemy is incapable of entering 
into any contract enforceable in the 
national Courts. Supposes man repre¬ 
senting that he is a national of a friendly 


power induces some one to enter into a 
contract with him and an action is sub¬ 
sequently brought to enforce that con¬ 
tract. If no evidence can be given of 
the fact that the defendant was at the 
date of the contract an alien enemy, 
then the Court must enforce the contract 
which it is in the public interest not ta 
enforce. Again that seems to me an im¬ 
possible proposition. 

Tlie other High Courts of India in 
seeking to reconcile B. 11, Contract Act, 
with S. 115, Evidence Act, show consi¬ 
derable diversity of opinion. The Court 
of Appeal of Calcutta in Brolimo Dutt v. 
Dharmo Das Ghose (5) held that S. 115, 
Evidence Act, has no application to an 
infant. They held in effect that the 
word person” in that section means a 
person having contractual capacity. That 
view has not found favour with other 
High Courts, and I think it is plainly 
untenable. I can see no reason why a 
person who has no contractual capacity 
should for that reason be immune from 
the rule of estoppel, for instance in an. 
action founded on tort. 

Then the Lahore High Court in Khan 
Gul V. Lakha Singh (12), a decision of 
the Full Bench, held that a minor is not 
estopped from pleading his minority, and 
they reconcile S. 11, Contract Act, with 
S. 115, Evidence Act, by applying the 
principle enunciated by Best, C. J.. in 
Churchill v. Crease (13). viz., that where 
a general intention is expressed by the 
legistature. and also a particular inten¬ 
tion, which is incompatible with the 
general one, the particular intention is 
considered an exception to the general 
one. I have myself some difficulty in 
seeing how that principle can be applied 
as between two statutes of a public and 
general nature dealing with totally diffe¬ 
rent subject-matters. Moreover, I do 
not follow why S. 11, Contract Act, 
which enacts what persons are capable 
of entering into contracts is any more 
particular and less general than S. 115> 
Evidence Act, which enacts the rule of 
estoppel, 

I rather prefer myself the view ex¬ 
pressed by the Madras High Court in 
VaiJcuntaraina Pillai v, Authhnoolam 
Chettiar (7), that an estoppel cannot 
overrule a plain provision of the law- 
Or the matter might be put in another 
way, that S. 11, Contract Act, being a 
matter of substantive law, it must pro- 
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vail over S. 115, Evidence Act, which is 
merely a matter of procedure. 

I am not quite sure myself however 
that there is any real conflict between 
the two sections. S. 115, Evidence Act, 
does not affect in any way the validity 
of ev.dence. It does not provide that 
what would be sullicient proof in one 
case will not be sufficient in another, it 
only provides that in certain circum¬ 
stances and as between the parties no 
evidence of certain things shall be al¬ 
lowed to be given, ihut where the evi¬ 
dence to be excluded goes to show that 
the Court has no jurisdiction to mate 
the Older which it is asked to make, it 
seems to me that the Court must, for its 
own protection, look at the evidence. It 
is not really looking at the evidence for 
the purpose of defeating one party, it is 
looking at the evidence for the purpose 
of seeing that its own process is not 
abused. In my view therefore it is 
quite clear that the view which has pre¬ 
vailed in this Court is not the correct 
view, and that the cases referred to in 
the question ought to be overruled. 

Upon the subsidiary question whether 
the decision of the Privy Council in 
Badiq Ali Khan v. Jai Kishori (16) im¬ 
pliedly overruled the Bombay decisions, 
I feel some doubt, but it is not really 
necessary to decide that point;, because 
this Court is not bound by the decisions 
in question. The passage in the judg¬ 
ment of the Privy Council, which is 
relied on as overruling the cases in ques¬ 
tion, is this (p. 1352 of 30 Bom. L. B, ): 

“The f;jct of mioority being established at 
the dale of the execution by the mortgagors of 
the deed founded on is sufficient for the decision 
of the case ; such a deed executed by minors 
being admittedly a nullity according to Indian 
law, and incapable of founding a plea of estop- 
pel.” 

That is a clear expression of their 
Lordships' opinion with which if I may 
respectfully say so, I entirely agree, and 
I think it indicates what view of the 
Bombay cases their L:rdship3 would 
have taken had those cases been drawn 
to their attention. If the oases have not 
been technically overruled then I think 
we must overrule them. 

I think that the questions put to us 
should be answered in this way. 

The Court is of opinion that where an 
.infant represents fraudulently or other- 
Iwise that he is of age and thereby in¬ 
duces another to enter into a contract 


the contract the infant is not estopped! 
from setting up infancy, and that the; 
Bombay cases in Cfaneali v. BapW‘ 

(l). D-fda.saheh Das^athrao v.Bai Nahani\ 
(’.i) and Jasraj Bastivial v. SadasJiiv 
Mahadev (o) ou-ht to be treated as over¬ 
ruled. 

Miurphy, J. —The facts are that Bhi- 
mappa, perhaps honestly and presumably 
acting as a major, sold a piece of land to 
the plaintitf. and the question now is 
whether defendants are estopped from 
proving the fact of Bhiinappa s minority 
at the time. The relevant decisions of 
this Court are to the etfect that on these 
facts an estoppel arises and that the 
minority cannot be proved, this view 
being put in the clearest manner by 
Beaman, J., in Dadasheb Dasrathrao v. 
Bai Nahani (2), following an earlier case 
of Ganesh Lala v. Bapn (l). Beaman, J.’s 
view is as follows (p. 483): 

“The poiut is not, as seems too ofteu to be 
assumed, xshat would bo the effect upon such a 
transiciiou of minority as a fact, but it is this 
that if the law of estoppel be correctly and 
strictly enforced, the Court is not to know thit 
defendant 2 was in lact a minor at all. The 
whole trial must proceed upon the footing of 
that being true which he represented and caused 
the plaintiff to believe to be true, viz., that he 
was a major. Fraudulent misrepresentation is 
upon a totally different footing.” 

The other High Courts in India have 
held on the point in a contrary sense, 
and their Lordships of the Privy Council 
in the case of Sadiq Ali Khan v. Jai 
Kishori (16) have observed fp. 1352, 
30 Bom. L. R.)\ 

“ The fict of minority being established at 
the dale of the execution by the mort;^agurs of 
the deed founded ou is sufficient for the deci¬ 
sion of the case; such a deed executed by 
minors being admitiedly a nullity according 
to Indian law, and incapable of founding a plea 
of estoppel.” 

All the cases bearing on the point 
have been fully discussed before us and 
in the referring judgments, and I need 
not repeat them here. I feel there is a 
logical difficulty, one solution of which 
is that given by Beaman, J., and the best 
ground on which to base the contrary 
view seems to roe to he that set out in 
the Madras case of Vaikuntarama Pillai 
V. Authimoolavi Chettiar (7) that a rule 
of evidence such as an estoppel cannot 
be allowed to override the provisions of 
the statutory law that a minor’s con¬ 
tract is void. I agree therefore with 
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|fche answers given by the learned Chief 
Justice. 

Broomfield, J.—As regards the first 
part of the question referred to this Full 
Bench I have 'little to add to what I 
have said in my referring judgment, and, 
on the whole, I adhere to the opinion 
there expressed. 

e Inave now before us fuller report 
of the facts of Sadiq Alts case (16). Bihi 
Jen Kishori v. AH Ahmad Khan, A. I. B. 
1925 Oudh 487, which shows that the 
issue of estoppel did directly arise from 
the pleadings, and the report also in¬ 
dicates that the minors themselves made 
misstatements as to their ages before 
the Sub-Jiegistrar. But that was at the 
stage of registration and not at the time 
of the execution of the mortgage. The 
trial Court's lin-'ing was not only that 
the minors were not parties to the fraud, 
which was the act of their father, but 
also that there was no estoppel on the 
facts. The facts of Sadiq All's case (16) 
were therefore materially different from 
the present case, where we have a posi¬ 
tive misrepresentation by the minor 
Bhimappa as to his ago, whereby he in¬ 
duced the other party to enter into the 
contract. The observation of their Lord- 
ships on the point of estoppel may, no 
doubt, indicate that the view of the law 
whicli has appealed to all the High 
Courts in India, except this High Court, 
would also find favour with their Lord- 
ships should the matter come definitely 
before thorn, bub this brief incidental 
observation cannot, I think, be regarded 
as a considered finding on the question 
whicii was deliberately left undecided 
in MoJiori Bihec's case (6), that is the 
case in which their Lordships finally 
decided that a minor’s contract is void. 
I am nob satisfied that-the particular 
question of estoppel witli which wo are 
concerned with all its implications was 
really in the minds of their Lordships 
and I would therefore answer the first 


that S. 115 applies in terms to minors, 
it was wrong in holding that the pro- 
visions of that section override the pro¬ 
visions of S. 11, Contract Act. The rule 
of estoppel inter partes cannot preclude 
the Court itself from taking cognizance 
of the true facts, or compel it to give 
legal effect to a transaction which the 
legislature has expressly declared to be 
void. It is not necessary for me to 
labour this point, partly because the 
learned Chief Justice has fully dealt 
with it, and partly because this is ad¬ 
mittedly the law in England and in India 
also, according to all the High Courts 
except this. The High Courts have dif¬ 
fered as to the ratio decidendi. I agree 
that the principle which has been adop¬ 
ted by the Madras High Court, viz., that 
there can be no estoppel against the 
express terms of ’a statute, is on the 
whole the simplest and most satisfactory 
method of reconciling the provisions of 
S. 115, Evidence A.ct, and S. 11, Con¬ 
tract Act. This principle seems to me 
to be at the root of the English deci¬ 
sions, and it has been recognized by this 
High Court in a recent case, Shiekh 
Ahmed v. Bahu Devji (18). 

A minor who has been guilty of actual 
fraud may bo deprived of the benefit 
of the plea of infancy, as held by Jen¬ 
kins, J., in Dhurmo Dass Ghosc v. 
Bralnno Dntt (4). That may be either 
by reason of statutory provisions, for 
instance, S. 65, Contract Act, or S. 41, 
Specific Relief Act, or on equitable 
grounds. But that is a matter essen¬ 
tially different from estoppel, and in 
the present case no fraud is alleged and 
considerations of that kind do not arise. 
I agree with the general answer to the 
two questions proposed by the learned 
Chief Justice. 

v.B /h.k. Answer accordinqly. 
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part of tho question in the negative. 

Howevor the second part of the ques¬ 
tion contains the point of rea impor¬ 
tance, viz. Is tile view which the Bombay 
High Ccurb has taken hitherto tho cor¬ 
rect view, and ought it to ho maintained 
against the consensus of opinion of all 
the other High Courts in India? After 
fuithor and fuller consideration of this 
question I am satisfied that, although 
this High Court was right in holding 


Keshav Jagajinath PiA's/n't—Appellant. 

V. 

Gangadhar Y tdneshwar Diksliit —Res¬ 
pondent. 

Cross-appeals Nos. 465 and 531 of 1928, 
Decided on 8th July 1931, against deci¬ 
sion of First Class Sub-Judge, Jalgaon, 
in Darkhast No. 1355 of 1926. 

(a) Deed—Construction — Every document 
hos to be construed on its own terms. 

Every document has to bo construed on its 
own terms, and it would not be possible to lay 
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down any rule o! law in a case prescribing that 
the particular terms should be interpreted in a 
particular way and in no other. [P 574 C 1] 

(b) Civil P. C. (1908), S. 11—Res judicata— 
Issue of law—Cause of action in both suits 
must be same—It is immaterial if decision 
was erroneous in law. 

The general principle is that a decision on an 
issue of law operates as res judicata if the cause 
of action in the subsequent suit is the same as 
in the previous suit, and it is immaterial if th^e 
decision was erroneous in law: 31 Bi;h. 12b, 
Rel. on, LP ^ IJ 

• (c) Civil P. C. (1908), S. 11—Correctness or 

otherwise of decision has no bearing on ques 
tion whether it does or does not operate as 

res judicata. • • i 

The correctness or otherwise of a judicial 
decision has no beiring upon the question 
whether it does or does not operate as res judi- 
o\ta. A prrty taking a plea of res judicata has 
to show that the matter directly and subs¬ 
tantially in issue Has also been directly and 
substantially in issue in a previous suit and has 
been hoard and decided; the principle of res 
judicata is not to be ignored on the ground that 
the reasoning whether in law or otherwise, in 
the previous decision can be attacked on a par- 
ticulir pcint: A, I. R. 1923 C'lL 723 (F.B.), 
.Foil.; 22 Bom. C69; 23 Bom. 25; 30 Mnd. 461; 

39 Cal. 848; 30 7ilad. 504 and 34 Mad. 450, Dist. 
and A. I. R. 1926 Bom. 4 81, Ref. [P 576 C 1] 

JayahaVy Vaidya and B. W. Desai — 
for Appellant. 

O. N. Thakor and B. N. Golchale — iov 
Respondent. 

Baker, J.—These are cross-appeals 
arising out of an order made by the First 
Class Subordinate Judge of Jalgaon in an 
execution matter arising out of an award 
decree. The facts of this case are 
lengthy, but it is not necessary to go in¬ 
to the past history of the property, be¬ 
cause questions relating to this property 
have been before this Court before, and 
have formed the subject of various judg¬ 
ments, and'thera is one reported case: 
Narayan Jagannatli Dikshit v. Vasudeo 
Vishnu Dikshit (l). in which the history 
of this property has been dealt with. 
For the purposes of this case it is suffi¬ 
cient to say that we are here concerned 
with a saranjam 'property known as the 
Shendurni estate in Khandesh. This was 
granted by the Peshwa in exchange for 
another property known as Dhokani to 
Narayan Dikshit Patankar, who is the 
ancestor of the present parties# Narayan 
had two sons, Vasudeo and Balkrishna. 
The present plaintiff who is now the 
holder of the saranjan since 1900, is a 
descendant of the elder son \asudeo, and 
therefore the representative of the senior 
branch. ______ 

( 1 )'[1890] 15 Bom. 2^. 


The defendant, Gangadhar Yadnesh- 
war, is tbe representative of the junior 
branch. By a family arrangement which 
was recognized by the inam commission 
in 1855 the property was divided into 
two separate mahals. The northern mahal 
with which we are not now concerned 
was placed in the possession and manago- 
mant of one of the members of the senior 
branch, although not the grantee himsoif. 
The southern half or mahal with which 
we are now concerned has been from the 
beginning in the possession and manage¬ 
ment of the junior branch now represent¬ 
ed by the defendant Gangadhar, but the 
saranjamdar receives income from the 
northern mahal, and he is also entitled 
to a percentage of tbe net collections of 
revenue in the southern half, and the 
present appeal arises out of an order in 
execution proceedings made on an appli¬ 
cation by the saranjamdar, the plaintiff, 
to recover from the defendant, who is in 
possession of the southern mahal, his 
10 per cent of the net collections. The 
right to receive this percentage of the 
collections arises from an award decree 
passed between the ancestors of the 
parties in the year 1867. The present 
application was to execute this award 
decree and various objections were raised 
by the defendant, the principal one be¬ 
ing that inasmuch as the saranjam was 
resumed by Government and regranted 
to the plaintiff in 1900, the effect of the 
resumption and the regrant was to do 
away with all previous arrangements 
between the parties, and therefore the 
award decree is no longer capable of exe¬ 
cution after the resumption. The second 
point taken was that the defendant was 
not liable to pay to the plaintiff any per¬ 
centage of collections in respect of the 
sub-inams which had been granted by 
the holders of the southern mahal to 
various other persons. The Subordinate 
Judge of Jalgaon found that the question 
as to the award decree being enforceable 
was res judicata between the parties by 
reason of the decision in a previous dar- 
khasb of 1901 confirmed on appeal by 
the Sigh Court in 1905. 

Ha further held that the defendant 
was bound to account to the plaintiff for 
the rentals of those sub-inams which had 
been granted by him or his family, but 
he held that the plaintiff was nob entit¬ 
led to demand the accounts of the vil¬ 
lage expenses, bub was bound to accept 
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the customary estimate of them at 20 
per cent of the gross collections, and he 
accordingly rejected the plaintiff’s claiin 
on that so.,ro. Both parties have appeal¬ 
ed asiainst this oider. Tlie ajjpeal of the 
defendant, wliich is the principal appeal, 
is No. 531 of lOi-S, in which the same 
contentions aie laised as were laised in 
the lower Court and which were also 
raised and found against him in 1904 
and 1905, while the plaintiff has made 
Ai*peal No. 465 of 1928 against the oider 
regaiding the deduction of 20 percent 
from the gross collections for village 
expenses. The plaintiff’s appeal being 
hrst in poirrt of time, was heard first, 
but the principal appeal is the other, 
and if that was successful, then the 
question of the amount to be deducted 
for village expenses would not arise, in¬ 
asmuch as the plaintiff would not be en¬ 
titled to receive anything out of the col¬ 
lections realized by the defendant from 
the southern mahal. I shall accordingly 
address myself first to the points which 
arise in the apjieal of the defendant, 
which aro first whether it is open to the 
defendant, in view of the decision of 
1905, to reopen the question of whether 
the awart] decree is binding upon him; 
secondly, if it is so open.^whether the dec¬ 


ree is binding on him or not; t hirdly, whe¬ 
ther the defendant is entitled to a reduc¬ 
tion in respect of the sub-inatns wliioh 
have been granted by him or his ances¬ 
tors; and lastly, the'question which arises 
in the pliiintiff s appeal, vi/,, wliether tlie 
I)laintiff is entitled to go into the ques¬ 
tion of the actual amount of the expenses 
of village management or whether he is 
bound to accept the ratio of 20 per cent 
of the gro-^s collections, 

decree was obtained by the 
plaintiff s grandfather against the father 
of the defendant on 30th August 1867. 
Tliab award decree arose out of a suit 
which was referred to arbitration, 
brought by the then plaintitTagainsfc the 
representatives loth of Iiis own branch 
who were in possession of the northern 
mahal of Shendurniand defendant 2 who 
was the father of the present defendant 
and Avas m possession of the southern 
mahal under the family arrangement al- 
ready referred to, that arrangement hav. 
ing received the approval of the inam 
commission, and the sanction of the Go- 
vernment ultimately confirmed by the 
Board of Directors, as at that time the 


paramount power was the East India 
Company. Various contentions were 
raised by the two sets of defendant. We 
are net now concerned with any of the 
contentions raised by the then delendaut 
1 as regiuds the noithtrn mahal. It will 
be necessary however to reier briefly to 
the terms of the award decree and the 
findings arrived at by the arbitrator, and 
it is quite clear from this decree that the 
plaintiff s grandfather was recognized as 
a saranjamdar of the whole saranjam,. 
his name being ordered to be entered in 
the Government record, and it being dis¬ 
tinctly laid down that the two groups of 
defendants, who were in actual possession 
and managment of the two mabals were 
in possession as his representatives or 
deputies. The word used in the verna¬ 
cular is vidyaman.’* At this distance of 
time and on the record which is before us 
it is not possible to know what was the 
reason of this family arrangement, al¬ 
though it occurred to me that inasmuch 
as the original grantee was the spiritual 
preceptor of the Pesnwa, it may possibly 
bo that he was required to be in atten¬ 
dance at the Court at Poona or else¬ 
where, and -therefore would be un¬ 
able personally to reside on bis pro¬ 
perty or manage it. This is however 
mere speculation although the matter is 
of some historical interest. However 
that may bo the actual possession of the 
two mahals under this arrangement was 
as regards the northern mahal, with the 
representatives of the branch of the 
saranjamdar, but not with the saranjam¬ 
dar personally, and as regards the sou¬ 
thern mahal it v as with the representa¬ 
tives of the junior branch, i. e., the an¬ 
cestors of the present defendant.. 
The clause in the award decree 
with wiiioh we are concerned is at 
p. 16 of the record and the translation 
on the record is not very good. An al¬ 
ternative translation has been put in by 
the learned counsel for the respondent 
in the second appeal. The clause runs 
as follows: 

“Moreover nn order has beou passed that the 
saraujam has boeu ro-granted in the name ol 
tho plaintiff by Oovornineut and is ordered to 
be coutiDUod as long as his d.irect lineal descen¬ 
dants are in exisinnce. And so both tho defen¬ 
dants imoauing the holders of the northern 
mahal and the holders of the southern mahal) 
should after tho revenue of the villages is col¬ 
lected pay to the plaintiff every year at the 
proper time iu addition to the plaintiff's share 
10 per cent from tho balance which remains 
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over after deducting according to custom Go- plaintiff’s predec(^so^rr^overv ofthe ptoiif^ 
vernmeut dues, mokasa, etc., and the expenses of payable to him? ^ umu / . K>shm£f 

the village after showing accounts.’* And the finding 

I need not give the rem-iinder of the ‘•Govemmentiias made ?5ji piain- 

1 4 -r^ ^r^fc^vQof follinct tiff’s tenure. It his placed him in possession 

clause which refers to inteiest falling 'i. ... Shcndnmi iicir. 


ain- 


du 0 on the amount not being paid punctu¬ 
ally. We are not now concerned with 
the share of the plaintiff except the 10 


of the northern half of the Shendurni jagir. 
This does not affect the decree as against de¬ 
fendant 2.” 

At D. 38, nara. 13 of the iudgmenfc, it 


per cent which under this award-decree 
he was to receive from the net revenues 
of the southern mahal after the mokasa, 
which means tribute payable to Govern¬ 
ment, and the village expenses had been 


is stated that 

“defendant 2 (i, e , the present defendant) con¬ 
tends that this re-grant to the plaiutiff uullifies 
the aw^rd, but this is onlv true to the extent of 
deleudani I’s interest. The Government order 
expressly reser\es in other re^-pecis the private 


deducted. It has been argued by the 
learned counsel for the appellant that 
the saranjain having lapsed to Govern¬ 
ment and having been re-granbed to 
plaintiff in 19C0 the effect of the lapse 
and the re-grant was to do away with 
all the previous encumbrances on the 
land including the award-decree, and 
therefore the plaintiff, who succeeds not 
as the heir of his father and grandfather, 
but as a new grantee from Government 
loses all right to enforce the award- 


arriD^einents as to lh<^ possession of the siraa- 
y\m in conformity with the orders passed ia 
1855 by the B ard of Directors.” 

He therefore overruled this contention 
of the defendants. There was an ap¬ 
peal to the High Court, First Appeal 
No. 95 of 1905, where the same conten¬ 
tions were raised. At p. 50 of the record 
in the judgment of the High Court it is 
stated: 

“Now seeing that the decree on the award 
effected an arrangement between the parlies 
thereto such as is contemplated in the original 


decree which had been obtained by his 
grandfather against the father of the pre¬ 
sent defendant. The terms of the re¬ 
grant are on the record. The Govern- 
mont Resolution is at p. 63, Ex. 17, in 
which, after reciting that the saranjam 
be formally resumed on account of the 
death of Jagannath Narayan Dikshit, and 
be re-granted to Keshav Jagannath Dik¬ 
shit, and entered in his sole name in the 
accounts of the Colleotorate, it goes on 
to say: 

“Regarding possession Government have 
ordered that the private family arrangement in 
conformity with the decision of 1885 should 
continue and that Keshav Jagannath Saranjam- 
dar, should bo placed in possession only of that 
moiety of the estate which wis under the ar¬ 
rangement of 1885 allotted to his branch of the 


order of 1855, it appears to us that the present 
defendant Gangadhar Yadneshwar must be 
taken to hold the south half subject to the 
arrangement made by that decree, which is, as 
we have said, that he is to pay 10 pec cent of 
the realization to the plaintiff and that being 
so, the learned Judge in the Court below has 
found that the figures come to Rs.-2,389-14-4.” 

It appears therefore that the very point 
which has now been raised by the pre¬ 
sent appellant-defendant was raised in a 
suit between the same parties in 1905, 
and was decided against him by the 
High Court, and therefore it is contended 
on behalf of the respondent that the 
matter is res judicata, and that it is not 
open to the present appellant to re¬ 
agitate the same question. The case 
appears to fall clearly under S. 11, Civil 


family.” 

It is necessary to quote this Govern¬ 
ment Resolution, because it is on this 
resolution that the finding of tbe High 
Court confircL-ing the order of the Sub¬ 
ordinate Judge in 1904 ia based. In 1904 
the present plaintiff presented a darkhast 
for the execution of the award-decree. 
The same contentions were raised in 
those proceedings as have been raised in 
the present case. The judgment of the 
first Court, the Subordinate Judge of 
Dhulia is at p. 35 of this record, Ex. 11; 
and issue 3 was: 

“Have Government made any change in the 
nature of plaintiff’s tenure of the villages or 
put him in nossession of any part of the same ? 
If 80 , does this supersede the decree obtained by 


P, C., but it has been contended by the 
learned counsel for the appellant that 
there cannot be any res judicata on a 
point of law where there has been a 
wrong decision on a point of law. In the 
first place this is not a pure point of law. 
I have given the terms of the award, the 
terms of tbe Government Resolution re- 
granting the saranjam to the present 
plaintiff, and the text of the High 
Court’s judgment on this point, from 
which it will appear that what was the 
question in issue was the interpretation 
of certain documents. No doubt it has 
been repeatedly laid down by the Privy 
Council that the interpretation of docu¬ 
ments is a matter of law, but it 


574 Bombay Keshav v. 

is r.ot a pure question of law in the 
present case, bub rather a question 
cf opinion as to tho meaning of 
the v.’orcls employed in certain docu¬ 
ments. It would be very difficult to say 
that the view which the High Court took 
on certain ex].resbiocs in documents is a 
wrong view, much less that it is a wrong 
finding on a point of law. Every docu- 
.ment has to he construed on its own 
Terms, and it would not be possible to lay 
'down any rule of law in a case such as 
tho present prescribing that these parti¬ 
cular terms should be interpreted in a 
pai ticular way and in no other. The 
learned counsel for the appellant has re¬ 
lied cn several cases which he has quoted 
viz., CJiamanlal v. Bapulhai (2), Baij 
Nath Goenka v. Paclmanancl Sinejh (3), 
Vishnu V. liaviling (4), Aitamma v. Na- 
raiua Bhatta (5). Man<}alatha7n7nal v. 
Naraifanasuami Aii/ar (6) and Euppana 
Eavundan v. Euinara Kaviaidan (7). 
Tho learned counsel for the respondent 
has relied on Waman v. Hari (8), Baja~ 
ravi V. Central Bank of India and 
Minujul Pershad Vichit v. Girja Kant 
Lahiti Choudhr]f (10), and has argued 
that the cases which have been quoted 
on behalf of tho appellant are distin¬ 
guishable. 

In addition to these he has referred 
to Tarini Charan Bhattacharya v. Kedar 
Nath Ilaldar (il) which is a Full Bench 
case. I will refer briefly to these cases 
in their order. The general principle is 
ithat a decision on an issue of law oper¬ 
ates as res judicata if the cause of action 
jin the subsequent suit is tho same as in 
ithe previous suit. That is Wa77tan v. 
NIari (8), and it is immaterial if tho de¬ 
cision was erroneous in law. It has been 
icontended that the cause of action in the 
present darkhast is not the same as it 
was in the former darkhasfc inasmuch as 
the cause of action arises from the col¬ 
lections which have been made by defen¬ 
dant 2 from tho southern mahal during 

{•2) [im] 22 liom. GG9. 

(3) [1012] 30 C;il. 818=14 I.C. 124. 

(4) [1901] % Horn. 25=3 Horn. E.K. 450. 

(5) [1907] 30 I\rrt(l. 604 = 17 M.L.J. 402. 

(0) [1007] 30 Muh 4G1=17 M.L.l. 260. 

(7) [1000] 34 Mad. 450=7 I.C. 418. 

(8) [lOOG] 31 Bom. 128=8 Bom. I-.R. 032. 

(0) A.l.R. 19-2G Horn. 481=08 I.C. 341, 

^ 123=4 Sar. 248 

(11) A.I.U. 1028 Cal. 777=115 I. C. 593=5G 
Cal, 723 (E.B.). 
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the years in suit. That however is net 
altogether correct. The plaintiff s cause 
of action to recover the collections of the ' 
years in suit may arise partly from the 
fact that the defendant has collected 
them, but it is based on the right given 
him by the award decree to recover ten 
per cent of the ret revenue from the 
southern mahal. It has been argued by 
the learned counsel for the respondent 
that, as was pointed out by Fawcett, J., 
in I{ajara7n v. Central Bank of India (9), 
a very awkward situation would be 
created if it were open to parties to re¬ 
agitato questions which had already been 
decided against them, even supposing 
they had been wrongly decided. If it 
were held in tho present case that the 
decision of the High Court in 1905 was 
not binding on the parties, and it was 
open to the defendant to again contend 
that tho award was not binding on him, 
and that contention were accepted and 
the Court came to the conclusion that 
the award was not binding, it might 
easily happen that in a year or two or 
even next year when further collections 
have been made, the plaintiff might again 
demand his share of the collections, it 
might bo contended that the view of this 
Court on the binding nature of the award 
was wrong, the matter would be again 
reopened, another Bench might come to 
a contrary conclusion, and so cn ad infi¬ 
nitum. 

This is perfectly true, and it is ob¬ 
vious thaf there must be some finality to 
litigation. The first case on which the 
learned counsol for the appellant has re¬ 
lied is Chanianlal v. Bapnhhai (2), in 
which it was held that a point of law 
decided in a suit between the same par¬ 
ties can never be res judicata. The cir¬ 
cumstances of that caso were that the 
plaintiff sought to recover 11 years* 
arrears of his share in a Government 
allovk'ance received by tho defendants. It 
was contended that under Lim. Act, 15 
of 1877, only three years’ arrears could 
be recovered. In a ptrovious suit brought 
by the plaintiff in 1874 against the same 
defendants it was decided by the High 
Court that 12 years’ arrears could be re¬ 
covered. Tho lower Court now held that 
this decision continued to bind the par¬ 
ties, and that therefore the present claim 
should be allowed. Between that deci¬ 
sion and the decision in Cliamanlal v. 
Bapnhhai (2), the Limitation Act, had 
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been alterea, and the judgment began by 

saving (p. 671) : , , . • * 

‘■‘We do not think that the decision of tpis 
High Court in a suit between the same parties, 
that arrears for 12 years could be awarded ; 
Chhaganlal v. Bapubhai (12) is res judicata m 

the sense that this Court is bound ever after to 

decide that a claim for 12 years’ arrears is gooa. 
That decision was passed when either Act 14 ot 
1859 or Act 9 of 1871 applied to the claim, rhe 
present suit was brought after Act 15 of 16 m 
came into force, and it therefore must be ap- 

plied.” 

It will appear therefore that in that 
case the Limitation Act had been change*! 
in the interval between the first and the 
second suit. The next C3.se Baij Nath 
Goenlca v. Fadmanand Singh (3), in which 
it was held that the decision in a pre¬ 
vious execution proceeding which merely 
lays down what the law is, and is found 
to be erroneous, cannot have the force 
of res judicata in a subsequent pro¬ 
ceeding for a different relief. The 
facts of that case are different to 
those of the present. The present 
application is for the same relief ■ as in 
the former case. The judgment says 


in kind to the plaintiff according to 
practice. The defendants appeared and 
applied for time to put in their written 
statement, but their application was re¬ 
fused. The only issue raised in the case 
was whether the estimated produce was 
proved. The Judge held it proved, and 
decreed the claim. It was contended 
that the decision in that suit operated as 
res judicata. It was held by the High 
Court that the decision in that suit did 
not operate as res judicata, and iha mere 
fact that in the former suit the produce 
of betel-nuts may have been wrongly 
awarded could not alter the provisions 
of the law. It was held by Chanda- 
varkar, J., that the question of defen¬ 
dants’ liability in respect of betel-nuts 
for all years w^as not alleged, and was 
therefore not directly 'and substantially 
in issue in the previous suit. All that 
the former suit decided was that thal 
was payable in respect of betel-nuts for 
the year 1897-93 as alleged and claimed 
in the plaint and not according to prac¬ 
tice. That is an entirely different state 


(p. 853) : 

“ But when a decision does lay down what the 
law is and is found to be erroneous, it cannot in 
our opinion, have the force of res judicata in a 
subsequent proceeding lor different relief. A 
decision cannot alter the law of the land.’ 

Now if that pronouncement is applied 
to the facts of the present case, it would 
be seen that it has no application. What 
the High Court did in the present case 
was to construe a clause in a grant by 
Government as not affecting an award- 
decree which had been previously entered 
into between the parties. That in no 
sense lays down what the law is, or 
alters the law of the land and therefore 
the decision in Baij Nath Goenka v. 
Padmanand Singh (3) has, in my opinion 
no application. The next case, which 
has been quoted by the learned counsel, 
is Vishnu v. Bamling (4), in which the 
facts were that the plaintiff a Khot, sued 
to recover rent in kind from the defen¬ 
dants for the year 1898-1899, and also 
claimed rent for the betel-nut trees grow¬ 
ing on the land. The defence was that 
under the botkhat the plaintiff was not 
entitled to claim any rent in respect of 
the betel-nut trees. In a previous suit 
between the same parties the plaintiff 
had claimed inter alia rent in respect of 
the same betel-nut trees, alleging that 
the defendants were liable to pay rent 

(12) [18S0f5^^. 68. 


of facts from those in the present case 
where we are dealing with an interpreta¬ 
tion of a document. The next case is 
Aitamvia v. Narain Bhatta (5), where it 
was held that an erroneous decision on 
a question of law in a previous applica¬ 
tion for execution of a decree directing 
payment of future maintenance from the 
date of plaint till death of recipient at a 
certain rate does not operate as a bar 
in a subsequent application to recover 
arrears which accrued subsequently. The 
point was one under the Limitation Act. 
In Mangalathammal v. Narayansivami 
Aiyar (6) it was held tliat an erroneous 
decision on a question of law in a pre¬ 
vious suit is no bar in a subsequent suit 
between the same parties to the Court 
deciding the same question, provided the 
decision in the latter suit does not in 
any way question the correctness of the 
former decree or in any way affect its 
operation. This latter decision is really 
in favour of the respondent, because if 
this Court were to hold that the decision 
of the High Court in the appeal of 1905 
was not binding on the parties, we should 
be questioning the correctness of the 
former decree, and affecting its opera¬ 
tion. All these cases, as I think I have 
already said, presuppose that the finding 
in the former suit was wrong on a ques¬ 
tion of law, whereas in the present case 
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it cannot be said that the interpretation 
to be put on a document by the Courts 
in the previous proceeding was wrong in 
law, Tbe next case quoted is Kuppana 
Kavundan v. Ettmara Kavundan (7) in 
which it was held that an erroneous ap¬ 
pellate order in the previous proceeding 
that no ap; eal liy did not operate as res 
judicata. That was a wrong decision on 
a point of law, and the same remark ap¬ 
plies as those made in relation to the 
case immediately preceding. On the 
other hand, it has very recently been 
held by tlie Calcutta High Court in a 
Full Pencil casein Tarini Charan BJiatta- 
charya V. Eedar Nath TLa\d}r{\l) that 

jtho correctrie'S or otherwise of a judicial 
idecision has no bearing upon the question 
jwhether it does or does nob operate as 
res judicata. A party taking a plea of 
i?es judicata has to show that the matter 
jdirectlyand substantially in issue has 
jalso been directly and substantially in 
issue in a jirevious suit and has been 
heard and decided ; the principle of res 
judicata is not to be ignored on the 
ground that the reasoning, whether in 
law or otherwise, in the previous decision 
can he attacked on a particular point. 
Tn this connexion I uiay refer to tbe 
reaiarks of Rankin, C. J., at p. 735 [of 56 
Cal ) where he says • 

“ The cjucstioii whethor a doc'sion is correct 
or orronoous h;is no bearing upon the question 
whether it operates or does not operate as res 
judicata. The doctrine is that in certain cir¬ 
cumstances the Court shall not try a suit or 
issue, but shal! deal with the matter on the 
footing that it is a matter no louper open to 
contest by reason of a previous decision. In 
these circumstanco.s it must noccssirlly bo 
wrong for a Court to trv the suitor issue, come 
to its own conclusion ihcrron, consider whethor 
tbe previous decision is tight •’nd givo effect to 
it or not according as it conceives the previous 
decision to he right or wrong. To say, as a 
result of such disorderly procedure, that the pre¬ 
vious decision was wrong and that it was wrong 
on a point of law, or on a pure point of law. and 
that therefore it may bo disregarded, is an in¬ 
defensible form of reasoning. For this purpose, 

it is not true that a point of law is alwavs 
open to a party, ” 

Then, at the bottom of p. 736, omit- 
ting two paragraphs: 

“ In any case in which it is found that the 
matter dncctly and substantially in issue has 
)oen directly and substantially in issue in the 
former suit and has been hoard and finally 
doculod by such Court, the principle of ros- 
jndicata is not to bo ignored merely on tho 
ground that the romoning, whethor in law or 
otherwise, of the previous decision can bo at¬ 
tacked on a particular point. On tho other 
hand, it is plain from tho terms of S. 11 of tho 
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Code that what is made conclusive between the 
parties is the decision of tbe Court and that 
the reasoning of the Court .is not necessarily 
the same thing as its decision. The object of 
the doctrine of res judicata is not to fasten 
upon parties special principles of law as appli¬ 
cable to them inter so, but to ascertain their 
rights and the facts upon which these rights 
directly and substantially depend; and to pre¬ 
vent this ascertainment from becoming nuga¬ 
tory by precluding the parties from reopening 
or recon^esting that which has been finally 
decided. ” 

This view was concurred in by the 
other four Judges composing the Full 
Bench. With great respect, I entirely 
agree with them. There is also a deci¬ 
sion of this Court in Bajaram v. Central 
Bank of India (9) in which it was held 
by Fawcett. J. that a decided case cannot 
be reopened merely because the view 
that vpas taken on a question of law in 
that case is subsequently upset, not in 
that case but in another proceeding bet¬ 
ween different parties, by a superior 
Court, or is superseded by some enact¬ 
ment of the legislature, and an erroneous 
decision on a point of law is, as between 
the parties to it and no further, res- 
judicata to preclude them from re-agitat¬ 
ing it, and at p. 891 the learned Judge 
has made remarks regarding the impor¬ 
tance of this principle with a view to 
finality in litigation inasmuch as its non- 
observance would lead to subsequent 
Courts holding different views on the 
same point, a matter to which I have aU 
ready referred in my own language at 
tho outset of this judgment. It has been 
contended by the learned counsel for tho 
appellant that this is a decision of a 
single Judge by which this Bench is not 
hound in view of thebwo decisions of the 
Bench already referred to in Chamanlal 
V, Bapuhhai[2) and Fishtm y.Bamling 
( 4 ). I have already referred to those 
cases as being distinguishable on the 
facts from the facts of tho present case, 
and there is, moreover, another ruling 
of a Division Bench of this Court in 
Waman v. Hari (8), in which it was held 
that an erroneous decision on a point of 
law may yet, as between the parties to 
it. but no further, be a sufficient res 
judicata to preclude them from re-agita¬ 
ting it. And it might be argued that 
that decision is binding upon us. It is 
true that in that case the appellant had 
apparently abandoned a point in a pre¬ 
vious proceeding. No case of tho Privy 
Council directly in point has been quo- 
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ted except -ohe decision in Mitngid binding on the plaintiff. The property 
Pershad Dichit v. Grija Kant Laliiri is not liable to alienation, certainly not 
Chowdhry (lO), in which it was held by a person who is not the saranjamdar, 
that assuming that a decree is barred at and therefore the order will be upheld 
the date of some order made for its ex- in the case of this also. As a matter of 
ecution, such order, though erroneously fact the amount at stake is very insigni- 
made, is nevertheless valid unless re- ficant I think somewhere about Bs. 14, 
versed on appeal. In this state of the possibly with interest R-s. 17-8-0 or so. 
authorities, I have no hesitation in hold- The result is that so far as the appeal 
ing that the decision between the same of the defendant is concerned, i* Ap- 
parties on the same point as the present peal No. 531 of 1928, it will be dismissed 
is res judicata. It is not necessary to with costs. 

consider v/hether it proceeds upon a Turning to the other appeal, the ap¬ 
point of law erroneously decided, because peal made by the plaintitf, that may be 
I am clearly of opinion that the con- disposed of fairly shortly. The appeal 
struction of the clause in the re-grant by of the plaintiff is based on the fact that 
Government to the plaintiff by the High in making up the account of the revenues 
Court in F. A. No. 95 of 1905 is not a of the village it has been the practice to 
pure point of law, and that it cannot be set apart one-fifth, i. e., 20 per cent, of 
said to be erroneous, and therefore the the collections for the expenses of village 
question is res judicata. I hold therefore management, and it is contended by the 
that the question as to the right of the plaintiff that while the revenue of the 
plaintiff to receive 10 veroent.oi the village has gone up, the expenses of man- 
net collections of the southern mahal agament have not risen, but have re- 
from the defendant is one which has al- mained stationary, and therefore he is en« 
ready been decided between the parties titled to have deducted from the 10 per 
by this Court, and that it is not open to cent which he receives, only so much 
the defendant to re-agitate the question, as is actually expended by the defendant. 

The remaining point in the defendant’s The learned Subordinate Judge has point- 
appeal is that he is not liable to account ed out that not only is there no evi- 
tothe plaintiff for the rental of those dence of a custom of rendering accounts 
lands which have been given in inam to of the village expenses, but that the evi- 
sub-inamdars, and it is contended by the dence is all the other way. It appears 
learned counsel on behalf of the appel- that habitually the plaintiff has allowed 
lant that it is not shown that these sub- this deduction of one-fifth for village ex- 
inams were created after the date of the penses, which is shown in all the state- 
award. He does not recover the rent, ments of accounts which accompany the 
and therefore even on the terms of the receipts, (there are several of them on 
award-decree, which provided for pay- record, Exs. 24 to 30) and that his ex- 
ment to the plaintiff out of the net re- planation that he allowed this to be 
venues, he is not liable to pay on them, done through ignorance cannot be accep- 
inasmuch as they do nob form part of the ted. Moreover the Government Eesolu- 
revenues of the village. The plaintiff in tion of 1874 shows that this practice was 
bis deposition said that he did not know recognized by Government. Two decrees 
when these alienations were made. In have been put in, not inter partes, as 
view however of the terms of the award- showing that this custom was not upheld 
decree, which clearly shows, as I have in the case of the northern mahal, and 
already indicated, that the possession it was therefore contended by the learned 
and management by the defendant’s counsel for the appellant that it was 
branch of the southern mahal were as not possible that there could be two cus- 
reprasentatives of the plunbiff, who is toms within the same family and the 
the owner of the whole saranjam, the re- same saranjam, and therefore it must ha 
«rant being made to him, and the saran- taken that no such custom existed. With 
jam being entered in his name in the regard to the possibility of there being 
Government records, I have no doubt two customs within the same saranjam 
that the view taken by the Subordinate and the same family, I may point out 
Judge is correct, inasmuch as defendant's that there is a great deal of distinction 
branch had no right to make any aliena- between the manner in which the 

tions at all, and any alienation is nob northern mahal and the southern mahal 
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have been treated, and therefore the 
question of the invariability of the cus¬ 
tom within the same saranjan does not 
seem to me to arise. As a matter of fact 
the plaintiff receives a share of the pro¬ 
duce of the northern mahal which is dif¬ 
ferent from the share w’hicb he receives 
in respect of the southern mahal, and 
there are also differences in the relation 
in which the original defendant 1 and 
the members of his own branch stand to 
him as compared with the members of 
the junior branch represented by the 
present defendant. I am therefore not 
at all impressed by the argument that 
the mahals must be treated on the same 
footing, -which as a matter of fact they 
never have been. 

Secondly, as to the custom, it is quite 
clear from the evidence in this case that 
throughout, the plaintiff, w’ho is pre- 
siimahly an educated man, has been 
allowing one fifth of the income to be 
set. apart for village expenses. The re¬ 
ceipts themselves show that, the amount 
of one-fifth being clearly indicated. It 
is moreover in evidence of the plaintiff 
himself that ho has a clerk -vsho was in 
his service for 25 years, and was there¬ 
fore ])resuniahly familiar with the prac¬ 
tice ])revailing in this saranjam. No ob¬ 
jection was taken either by the clerk or 
by the i)laintiff to this manner of pre¬ 
senting the accounts. ^Moreover that such 
a custom exists is sliowr by the Govern¬ 
ment Resolution to which I have al¬ 
ready referred, the Resolution of 1874, 
Ex. 15 at p. 53. It refers primarily to 
the Jagir of Bhosawal. It says; 

“to the free disposal of ono-fifth of the revenues 
of that .Tagir village, set ap.irt according to cus¬ 
tom, for village expenses/’ 

and refers to Rhendurini, w’hich is the 
jagir with which we are now concerned, 
being treated in the same manner, I 
may jioint out that there are advantages 
in having a customary rule of this char¬ 
acter, inasmuch as if every year the ex¬ 
penses actually incurred in the manage¬ 
ment of the village have to be chocked by 
the plaintiff, there will be a likelihood of 
continual disputes over petty items, but 
on the evidence on the record, I am of 
ojunion that throughout it has been the 
practice for a deduction of ono-iifth or 
20 per cent to ho njade in respect of vil¬ 
lage expenses, that this practice has been 
followed to the knowledge of the plain¬ 
tiff to whose notice it is clearly brought 


by the very memoranda of accounts 
themselves, of which there are several on 
the record of this case, and the plaintiff , 
has never taken any objection to it. 
Moreover in previous applications for 
execution the plaintiff has not claimed 
that only the exact amount expended 
should be deducted on account of village 
expenses, but has acquiesced in the deduc¬ 
tion of 20 per cent and although inasmuch 
as this point does not seem to have been 
brought to the notice of the Court and 
did not form the subject of contention 
between the parties, I am not prepared 
to say that the matter is res judicata. I 
hold that the plaintiff must be deemed to 
have acquiesced in this practice, and must 
be taken to have waived his right to 
claim that only the actual expenses 
should be deducted, assuming that under 
the award decree he is entitled to make 
any such claim. I have already given 
the terms of the particular clause. They 
are not very clear, and it is not at all 
clear to me that he is entitled to any¬ 
thing of the sort. The award-decree does 
not appear to me to distinctly deal with 
the question of the village expenses. It 
only says, after deducting village ex¬ 
penses and after rendering accounts. 
Rendering accounts does not necessarily 
mean rendering accounts of the village 
expenses, but rendering accounts of 
management of the village, which as a 
matter of fact has been done. I have al¬ 
ready pointed out, Exs. 24 to 30 are ac¬ 
counts for succeeding years. The right 
of the plaintiff to see the village accounts 
has not been disputed in the present 
case. I think therefore the view of the 
lower Court was right, and the appeal of 
tho plaintiff on this point will fail. Con¬ 
sequently Appeal No. 465 of 1928 will be 
dismissed with costs. 

Nanavati, J. —I agree and have noth¬ 
ing to add. 

11 . V./ R. K. A p pea Is dism issed . 
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(a) Transfer of Property Act (1882), S. 14 
—Contract—One party given right of pre¬ 
emption beyond lime contemplated by law 
of perpetuity—It cannot be enforced—Speci¬ 
fic performance. 

An agreement which gives to one of the 
parties to it the right of pre-emption which 
might not arise until long after the period con¬ 
templated by the law of perpetuities is void as 
being •igainst the principle of perpetuities, and 
it cannot therefore be enforced: '69 Mad. 4.62 
and A. I. R. 1922 -P C. 165, Uef.; A. I. R 1922 
Bom. 84, Rel. on.\ Ad.R. 1929 Bom. 290, Dist. 

[P 580 U 1] 

(b) Contract—Contracts for sale of im¬ 
movable properties prior to Transfer of Pro¬ 
perty Act created equitable interest and were 
suoject to law of pern^toities. 

Prior to the Transior of Property Act a con¬ 
tract tor tne sale of immovable property created 
anequittUla interest in the property and made 
the purchaser the owner in equity. Such con¬ 
tracts were subject lo the rule against perpetu.- 
tios; A. L. R. 1926 Bom. 497- (F.B.); A. I. R. 
1922 Bom. 84, and London and South \Veste7'n 
Ry. Co. V. Gomnit (1S82) 20 Ck. D. 562, Foil, 

[P 579 C 2] 

(c) Civil P.C. (1908), S. 66 —S. 66 should 
be strict!; construed—It applies to suit where 
cause of action is given by benami purchase 
and not to suit bused on contract, separate 
from toe transfer. 

As S. 66 has to be strictly construed, it will 
apply only to a suit in which the cause of 
action is given by the beuami purchase and not 
to a suit which is based on a contract which is 
separate from the transfer: A. 1. R. 1928 P.C, 
75, Dist. [P 581 O 2] 

JET. V. Divatia —for Appellants. 

K. N. Koyaeje —for Respondents. 

Judgment.—Toe facts of this appeal 
are peculiar, and were I not of the opin¬ 
ion that they are covered by authority 
I should have referred it to a Bench. 

Tne facts are simple. The plaintiffs 
sued for speciho perlormance of a con¬ 
tract of sale dated 11th May 1874. The 
plaintiffs ancestor Ali Isap was the ori¬ 
ginal owner of the land. One Ranohhod 
obtained a decree against him in 1871, 
and then in sale in execution the suit 
land was sold by auction and purchased 
by one Jibhai on 8th October 1872. On 
14th May 1874, the said Jibhai sold the 
suit land to the grandfather of defendants 
1 to 3 and 5 to 10 and on the same day 
the vendee Akuji, defendants’ grandfather 
executed a registered agreement in favour 
of Ahhram by which he bound himself 
to sell Che land to Abhram for Rs 461 
at any time when the money was offerel, 
and not to sell the land to any other 
parson whatever. Tne plaintiffs’ case is 
that Jibhai was a mere benamidar for 
their ancestor Isap, the father of the 
person to whom the agreement was 


executed. And now after more than 
50 years they sue for speciho perfor¬ 
mance of the agreement. Both the Courts 
belovv have awarded the plaintiffs’ chim. 
Defendant 1 makes this second appeal, 
and four objections have been taken in 
appeal: viz., (l) that the agreement is 
incapable of specific performance as it 
infringes the law of perpetuity; (2) the 
agreement which prohibits alienation to 
anybody else is void; (3) Jibhai was a 
benamidar of tlia original creditor, and 
plaintiffs sue to enforce the agreement 
against the successor-in-title of the origi¬ 
nal purchaser, which is against S. 66, 
Civil P. G., and (4) the original agreement 
was with a minor. (This has been given 
up). 

The most important ground is the first 
one. The agreement in question is before 
the Transfer of Property Act came into 
force. Under S. 54, T. P. Act, a contract 
for sale does not of itself create any 
interest or charge on such property but 
it is contended that before the Transfer 
of Property Act came into force it was 
held that English law applied to agree¬ 
ments and they created an equitable 
interest in land, and therefore were 
subject to the law of perpetuities, and 
reference is made bo Harkisandas v. Bai 
Dhanu (l). That case refers to the case 
of Dinkarrao GaJipatrao v. Naraijan 
Vishioanath (2) in which it was held, in 
dealing with a contract of 1878, that 
prior to the Transfer of Property Act a 
contract for the sale of immovable pro¬ 
perty created an equitable interest inj 
the property and made the purchaser the 
owner in equity, and consequently the; 
English decision like London and South- 
Wesiern Bailioay Go, v. Gomm (3) would' 
apply, and it was not, therefore really 
necessary in that case to decide the 
question whether the law would be the 
same in cases governed by the Transfer 
of Property Act. On reference to Din~ 
karrao’s case (2), I am of opinion that 
the present case is clearly governed by 
it. In that case by a sale deed of 1878 
the vendor conveyed to the purchaser a 
plot of land forming part of a larger 
piece of land, and the vendor covenanted 
that: _ 

(1) A. I. R. 19-26 Bom. 497=93 I. C. 634^^ 

Bom. 566 (F.B.). 

(2) A.I.R. 1922 Bom. 84=32 I.C. 628=47 Bom 

191. 

(3) [1882] 20 Ch. D. 562=51 L. J. Oh. 530= 

46 L, T. 449=30 W. R, 620. 
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“In case you or your heirs have to soil the 
said plot, the same is to be sold hack to me for 
the abovementioned value. It is not to be sold 
to any other person. In case you are informed 
in writing that I or my heirs or vahivatdars or 
donees from me are not going to purchase it, 
then only you can sell it to another person if 
you like.” 

Ifc was held that the covenants in 
question were void as offending against 
the principle underlying the rule against 
perpetuities, relying on London and 
South-Western Eailway Co. v Gomm (3), 
and the other cases quoted there. It is 
described in the judgment as a contract 
creating a right of pre-emption which 
cannot be specifically enforced until the 
proper occasion arises in the future, and 
it was held by Macleod, C.J., that such 
contracts, though not creating an interest 
in land either equitable or executory 
under S. 54, T. P. Act, do create rights 
;which are capable of being enforced with 
iregard to the land in certain circum- 
Istances against third parties, and the 
rule of perpetuities made applicable to 
this country by S. 14, T. P. Act, applies 
to this class of contracts, and it was held 
!*by Kanga, J., that prior to the Transfer 
of Property Act the law assumed in Ulus, 
(a), S. 13, Specific Relief Act, that a 
contract for the sale of immovable pro¬ 
perty created an equitable interest in 
the property and made the purchaser the 
owner in equity, was the law in India, 
and he goes on to say (p. 215); 

“Now wo have boforf‘ us an agreomeut made 
in 1878 to convey an immovable property upon 
the happening of an event which might occur 
at a more remote period than the lives in being 
and IB years afterwards. It is an agreement 
creating under the law prior to the Transfer of 
Property Act an equitable interest in immov¬ 
able property which would bo’void as infringing 
the rule against perpetuities;” London and 
^onth-Western Uailnmy Co. v. Oomm (3) and 
Woodall V. C/i/ioH (4).”- 

I am unable to see any distinction 
between that case and the present case. 
In the present case wo have an agree¬ 
ment which gives to one of the parties 
to it the right of pre-emption which 
might notarise until long ■ after the 
period contemplated by the law of per- 
^petuitios, and is as a matter of fact now 
iattempted to be onforeod after an inter¬ 
val of 51 years. The learned advocate 
'for the respondents admitted that he was 
not able to distinguish that case on any 
plain basis, but contended that a dilToront 
view has bee n taken by the "Madras Hig h 

”(4) [1905] '2 Ch. 257—74 L.-l.Ch. 555—03 
L.T. ‘257=54 W.R. 7=21 T. L. H. 581. 


Court in Gharamndi v. Eaghavulu (b). 

I am however, bound to follow the rul¬ 
ing of the Divisional Bench of this Court 
and ifc is nob for me to say whether the 
view taken by the Madras High Court is 
correct or that taken by this High Court. 
There is moreover a case of the Privy 
Council in Maharaj Bahadur Singh v. 
Balchand (b). which leads to the same 
conclusion. There an agreement had been 
made between a Maharaj and a Jain 
Society that if the Society should require 
a site for the erection of a temple there¬ 
on, he and his heirs would grant a site 
free of cost. The proprietor afterwards 
alienated the whole hill. Subsequentdy 
the Society sued the alienees for posses¬ 
sion of a site defined by boundaries, 
alleging notice to the proprietor requir¬ 
ing that site and that they had taken 
possession but had been dispossessed. It 
was held that the action failed because 
the agreement conferred on the Society 
no present estate or interest in the site, 
and was unenforceable as a covenant 
since it did not run with the land and 
infringed the rule against perpetuities. 

It has bean argued by the learned advo¬ 
cate for the respondents that that was a 
suit against an alienee from the pex'son 
who originally entered into the contract 
but that is not the sole ground of the 
decision. Their Lordships say (at p. 380 
of 41) J.i.) that the covenant does not, 
and cannot, run with the land, and 
therefore was not capable of enforce¬ 
ment. But their Lordships also hold 

(p, 380 of 46 I.A.): 

“Further if the case be regarded in another 
light—namely, an agreement to grant in the 
future whatever land might bo selected as a 
site for a temple—as the only interest created 
would bo one to take eltect by entry at a later 
date, and as this dato is uncertain, the provision 
is obviously bad as offending the rule against 
perpetuities, for the interest would not then 
vest in praosenti, but would vest at the expira" 
tion of an indefinite time which might extend 
bovond the expiration of the proper period.** 

In the present case the interest crea¬ 
ted is one which would take effect by the 
tender of the fixed price at a later data 
which is uncertain, the period being left 
entirely to tho option of Abbram or his 
heirs. The learned advocate for the res¬ 
pondents also referred to Fakirji v. 
Bhagvatlal (7), That however was a case 

(5) [1915] 30 Mad. 402=28 I.C. 871. 

(G) A.I.R. 1027 P. C. 105=01 I.C. 702=0 Pat. 

L.J, lG3=iS LA. 370 (P.O.). 

(7) A. I, IL 1920 Pom. 200=119 I.C. 793. 
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under the Registration Act, and does not 
in my opinion, affect tne principles which 
are laid down in the last lines of the 
Privy Council judgment in Maharaj 
Bahadur Sincjh v. (6) which I 

have just referred to. As a result, I must 
hold that the agreement is void as being 
against the principle of perpetuities, and 
that it cannot therefore be enforced. 

This is sufficient for the decision of 
the appeal. I will however refer briefly 
to the other two contentions which have 
been raised by the appellant, dn case 
there is a Letters Patent appeal against 
this decision. It has been contended 
that the agreement is also bad inasmuch 
as it prohibits alienation except to the 
plaintiffs and. at a fixed price, and it 
therefore offends against the principle of 
S. 10, T. P. Act, which provides that: 

*‘whero property is transferred subject to a con¬ 
dition or limitation absolutely restraining tbe 
transferee or any person claiming under him 
from parting with or disposing of his interest 
in the property, the 'condition or limitation is 
void except in the case of a lease where the 
condition is for the benefit of ihe lessor or those 
claiming under him,” etc. 

Ifc has been contended that the case is 
governed by Asejhari Begavt v. Maida 
Baksh, A. I. B, 19^9 AIL 381. where it 
was held that where a deed of transfer 
at first absolutely transferred property 
to another, but by a subsequent clause 
makes the clause subject to a condition 
restraining the transferee from parting 
with or disposing of that interest to any 
person other than the transferor, the 
condition amounts to an absolute res¬ 
triction on the right of transfer and so 
is void. In the present case the transfer 
was by Jibhai the auction purchaser to 
the defendants’ ancestor, and that trans¬ 
fer was without any condition, and it is 
contended that in the Allahabad case 
the clause prohibiting the transfer was 
in the deed itself, and therefore invali¬ 
dated the deed. In the present case the 
prohibition of transfer is in a separate 
agreement made with a third person, 
i.e., Abhram. It is further contended on 
behalf of the appellant that the transfer 
by Jibhai and the agreement with Abh¬ 
ram which took place on the same day 
formed part of the same transaction, and 
are based on the fact of Jibhai being 
only a benamidar for Abhram who was 
the real owner of the land. The ques¬ 
tion of whether this amounts to a res¬ 
traint of alienation within S, 10, T. P. 


Act, which by the way was not in force 
at the time when this transaction was 
entered into, would depend on whether 
the agreement with Abhram is regarded 
as forming part of the same transaction 
as the sale by Jibhai. In my opinion 
they should be so regarded, and there¬ 
fore under the ruling in the Allahabad 
case referred to above the restriction on 
alienation would be void under the prin¬ 
ciples of S. 10, T. P. Act, although the 
Act itself was not in force at that time. 
It has been frequently held that the 
principles which underlie the Act were 
principles in existence before. 

Tne third objection is that the suit is 
barred by S. 66, Civil P. C., which lays 
down that: 

“No suit shall be maiutaiuod against any 
person claiming title under a purchase certified 
l)y the Court in such manner as may be pres¬ 
cribed on the ground that the purchase was 
made ou behalf of the plaintiff or on behalf of 
some one through whom the plaintiff claims 

and it is contended that the present suit 
is based 'on the allegation in the plaint 
that Jibhai was merely a benamidar for 
the original owner Ali Isap whose des¬ 
cendant the plaintiff is. It is contended 
that that section has no application. 
The section has to be construed strictly. 
The present suit has nothing to do with 
the transfer by Jibhai to the defendants 
ancestor, and the ruling in Balaram v. 
Naktit (8), which was quoted by the 
learned advocate for the' appellant has 
no application inasmuch as the suit in 
that case was directly based on a benami 
transaction. I am of opinion that as 
S. 66, Civil P. C., has to be strictly con¬ 
strued, it will apply only to a suit in 
which the cause of action is given by 
the benami purchase and not to a suit 
like the present which is based on a con¬ 
tract which is separate from the trans¬ 
fer. The Court sale which was in the 
name of Jibhai had taken place some 
time before. If Ali Isap had brought a 
suit to recover possession of the property 
against the present defendants’ ancestor 
on the ground that he was the person on 
whose behalf the purchase was made. 
S. 66 would apply, but not I think to a 
suit which is baaed on a different cause 
of action, i.e., a contract entered into 
between the defendants’ ancestor and 
the ancestor of the plaintiff even though 
the basis of that contract might be the 

(8) A. I. R. 1928 P. 0. 75=108 I, G. 11=24 
N. li. R. 59 (P.G.). 
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benami nature of the original purchase 
at the Court-sale. That however is a 
minor point in view of the opinion to 
which I have come on the question of 
perpetuity. 

As a result the decree of the lower 
apjjellate Court will be reversed and the 
suit dismissed wdth costs throughout. 

p.v./r.k. Decree reversed. 


A. I. R. 1931 Bombay 582 
Patkar akd Broomfield, JJ. 

Municipalitif of SlLolainti —Applicant. 



Tidjarcnn Krishnasa Chavan — Oppo- 
site Party. 

Civil Pevn. Appln. No. 272 of 1929, 
Decided on 9th February 1931, from 
decision of Dist. Judge, Sholapur, in 
Misc, Appln. No. 37 of 1923. 

(a) Bombay City Municipalities Act (1925), 
S. 198—S. 198 makes no provision to compel 
Municipality to pay amount fixed by pancha- 
yat. 

Sectioa 198 fails to make provision for com* 
polling the Municipality to pay the amount 
(letorminod by tho panchayat though provision 
has been made in favour of the Municipality 
to take possession of tho property after paying 
the compensation to the party entitled to it or 
depositing it in Court. 

\Vh'‘ro therefore an application is made to 
the District Court for compelling the Munici¬ 
pality to pay tho compensation fixed by the 
panchayat and there arc two rival claimants, 
the Court has no jurisdiction to entertain the 
application, nor has it any jurisdiction to de¬ 
termine tho right of tho rival claimants to com¬ 
pensation, when the question of apportionment 
between tho claimants has not boon referred to 
the panchayat under S. 193 (1) and the decision 
of the Court in such case is null .and void. 


[P 684 C 1] 

(b) Bombay City Municipalities Act (1925), 
S. 198 (3) (4) — District Court acting under 
S. 198 (3) (4) is Court subordinate to High 
Court—Government of Indio Act, S. 107 — 
Civil P. C., S. 115. 

Where tho Judge or tho presiding ofheor of a 
Court as distinguished from the Court itself, is 
directed to perform auy function of an authority 
created by a statute, such a Judge may bo con¬ 
sidered as a persona designate and not a Court, 
but whore a civil Court subordinate to tho High 
Court is constituted an authority to decide the 
rights between tho parties and is directed to 
perform judicial functions, it difficult to 


hold that such a Court is a persona designatr 
and not a Court subordinate to the High Court 

tP 585 c i; 

District Court exercising judicial function 
in accordance with the procedure laid down ii 
the Land .Acquisition Act according to sub 
Ur. y and 4, S. 198, Bombay Citv !Municipali 
tics Act, is a subordinate Court under S. 107 
(iovernmont of India Act, if not under S. Ilf 
Civil r C. : A. J. ii, 1917 P. C. 71. Fol\,\ 4i 
i'om. SCO, Dis'/. and Doubted. [p 5S6 6 1 


(c) Civil P. C. (1908), S. 115— Bombay 
City Municipalities Act (1925), S. 198 (3) and 
(4). 

The High Court can under its revisional juris¬ 
diction set aside an order passed under S. 193 
by the District Court who has no jurisdiction to 
pass it. [Case lav) discussed), [P 586 0 2] 

P V. Kane —for Applicant. 

TF. B. Pradhan and G. B, Chitale— ior 
Opposite Party. 

Patkar, J.—This is an application by 
tho Sholapur Municipality against the 
order of the learned District Judge of 
Sholapur purporting to act under S. 198. 
Bombay City Municipalities Act 18 of 
1925, and directing the Sholapur Munici¬ 
pality to pay compensation for 2997 
square feet at the rate of Re. 1-12-0 per 
square foot to opponent No. 1 Tuljaram 
Krishnasa alone, and holding that op¬ 
ponent No. 2 Gangappa Sangappa’s mort¬ 
gage was vitiated by the doctrine of lis 
pendens, inasmuch as he took the mort¬ 
gage with notice of a prior agreement 
by the owner with Tuljaram during the 
pendency of a suit by the latter. 

Opponent No. 1 Tuljaram was the 
owner of the land in suit, and demanded 
compensation from the Municipality for 
the land encroached upon by the Munici¬ 
pality at the rate of Rs. 2-8-0 per square 
foot. The chief oflicer with the consent 
of the Managing Committee referred the 
matter to arbitration under S. 198, sub- 
S. (l), Bombay City Municipalities Act 
1925. The arbitrators gave an award 
allowing Rs. 1-12-0 per square foot. The 
award did not specify the number of 
square feet but the area mentioned in 
the proceedings related to 2997 square 
feet. Tuljaram then made the present 
application to the District Court demand¬ 
ing the amount as determined by the 
panebas, and prayed for an order com¬ 
pelling the Municipality to pay the 
amount due to tho applicant at Re.1-12-0 
per square foot as determin d by the 
panohas with regard to the area of 2997 
square feet. The general body subse¬ 
quently resolved that 860 square feet 
covered by tho drain were to bo acquired, 
and deposited in Court the amount due 
in respect of tho 860 square feet resolved 
to be acquired. Opponent No. 2 Gan¬ 
gappa claimed the money as the mort¬ 
gagee of the property from the predeoes- 
sor-in-title of the applicant Tuljaram. 

The learned District Judge hold that 
at the time when the negotiations were 
going on and when tho panchayat was 
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constifcufced, tha iafcention of the Munici¬ 
pality was to acquire an area of 2997 
square feet in order to open up and widen 
the roads in the locality, that it was 
impossible to say that the applicant s 
acceptance of the rate fixed by the pan- 
chas was not induced by the considera¬ 
tion of the resulting improvements to his 
remaining property, and that it was not 
open to the Municipality to withdraw 
from the acquisition of 2997 square feet, 
and that the award was binding on both 
the parties not only in respect of the 
rate but also in respect of the area. With 
regard to opponent No. 2 the learned 
District Judge held that Gangappa had 
both actual and constructive notice of 
the agreement in favour of Tuljaram and 
that the mortgage of Gangappa was 
affected by the doctrine of lis pendens; 
and ordered interest at the rate of 6 
per cent for the remaining portion of 
the compensation until payment or depo¬ 
sit in the Court and ordered the Munici¬ 
pality to bear tha costs of Tuljaram, 

It is urged on behalf of the Munici¬ 
pality that the application made by 
Tuljaram for compelling the Municipality 
to pay compensation for the whole of 
the land is not warranted by any of the 
provisions of S, 193, Bombay City Muni¬ 
cipalities Act 1925, and therefore the 
District Court had no jurisdiction to 
entertain the application and the order 
passed by the District Court is a nullity 
and should bo set aside, It is urged, on 
the other hand, that the order passed by 
the District Court is not appealable ac¬ 
cording to the, decision in Ghunilal Vir- 
chand v. Ahmedabad Municipality (1), 
and that an application for revision is 
also incompetent according to the deci¬ 
sion in Municipality of Belgaumv^Ru- 
drappa (2). 

Under S. 198, sub-S. ft), Bombay City 
Municipalities Act 1925, if an agreement 
is not arrived at with respect to any 
compensation directed to be paid by the 
Act, the amount and the apportionment 
of the same, if necessary, shall be de¬ 
termined by a panchayat of five persons 
of whom t^vo shall be appointed by the 
Municipality, two by the party, and one, 
who shall be sir^panch, shall be selected 
by the members appointed. Under sub- 
S. (2), if both parties fail to appoint the 
panchas or if the members fail to select 

~{i) [1911] 36 Bom. 47=12 I. G. 5ia 

(2) [1916] 40 Bom. 509=34 I. C. 21. 


the sir panch, the members can be ap¬ 
pointed by the District Judge at the 
instance of either party. Under sub- 
S. (3), in the event of the panchayat not 
giving a decision within one month the 
matter shall be determined by the Dis¬ 
trict Court according to the procedure 
provided by the Band Acquisition Acu, 
1894. Under sub-S. (4), either party, if 
dissatisfied with the decision of the 
panchayat, may apply to the District 
Court which shall determine the matter 
in accordance with sub-S (3), i. e,, ac¬ 
cording to the procedure prescribed by 
the Land Acquisition Act. In the pre¬ 
sent case the panchayat gave the decision 
in favour of Tuljaram, and it cannot be 
said that he was dissatisfied with the 
decision of the panch. The application 
therefore of Tuljaram to the District 
Court to compel the defendant to pay 
compensation for the whole area of 299/ 
square feet does not fall under'sub-S. (4), 
S. 198. 

Under sub-S. (5), the Municipality 
has power, after the award has been 
made by the panchayat or the District 
Court, to take possession of the land 
after paying the amount of compensation- 
to the party to whom such compensation 
may be payable, and if the party refuses 
to accept such compensation, or if there 
is no person competent to alienate the 
land, or if there is any dispute as to the 
title to the compensation or as to the 
apportionment, the Municipality may 
deposit the amount of the compensation 
in the District Court. It is clear from 
tha provisions of S. 198 that the applica¬ 
tion made by Tuljiram to the District 
Court to compel the Municipality to pay 
compensation for the whole land is not 
maintainable under any of the provisions 
of the section. The decision of tha pan¬ 
chayat was in favour of Tuljaram, and 
if the Municipality was dissatisfied with 
the decision, it could have applied to the 
District Court under sub-S. (4), S. 198. 
Id appears that the section has failed to 
make provision for compelling the Muni¬ 
cipality to pay the amount determined 
by the panchayat, though provision has 
been made in favour of the Municipality 
to take possession of the property after 
paying compensation to the party en¬ 
titled to it or depositing it in Court. 

It is therefore clear that the District 
Court had no jurisdiction in this case to 
entertain the application made by Tulja. 
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ram. Ifc had also no jurisdiction to de¬ 
termine the right of opponent No. 2 
Gangappa who was a mortgagee from 
the predecessor-in-title of Tuljaram. The 
jquestion of apportionment of the com- 
.pensation had nob been referred to the 
panchayat under sub-S. (l), S. 198, and 
the determination by the District Court 
'of the right of Gangappa to the corapen- 
isation was ille.:?al and without jurisdic¬ 
tion. Mr. Pradhan, appearing on behalf 
of the opponent Tuljaram, was con- 
Istrained to admit that the application 
made by his client to the lower Court 
was not justihed by the provisions of 
S. 198. The District Court therefore 
clearly had no jurisdiction to decide the 
question submitted for its consideration 
and the decision is null and void. 

The next question is whether the High 
Court has power to interfere with the 
order of the District Court. In Ghitnilal 
Virchayid v. Ahmeclabad Municipality (l) 
it was hold that no appeal lay from the 
decision of the District Court under 
Cl. (3), S. 160, Bombay District Munici¬ 
pal Act (Bom. Act 3 of 1901), which cor¬ 
responds to S. 198, Bombay City Munici¬ 
palities Act 1925, that though a right of 
appeal is given by S, 54, Land Acquisi¬ 
tion Act, no appeal is provided by S. 180, 
Bombay District Municipal Act, oorres- 
jionding to S. 198, Bombay City Muni¬ 
cipalities Act, and that the order of the 
District Court is not a decree because it 
is made nob under the ordinary civil 
jurisdiction but under the special juris¬ 
diction created by the special Act. 

In MiiniGh^fdUtu of Belgaim v. End- 
rap pa (2) it was held that no application 
can bo made under the revisional juris¬ 
diction of the High Court from the deci¬ 
sion of a District Court under Cl. (3), 
S. IGO, Bombay District Municipal Act, 
3 of 1901. In that case it was hold that 
as no ai>poal lay from the decision of the 
District Court under that section it would 
bo anomalons to hold that an application 
for revision lay, and further it was held, 
following the decision in the case of 
Balaji Sgkharain v. Mcnranji Nowroji(^) 
that though the words occurring in 
S.160 are "District Court,” the distinction 
was not sudicient to support an applica¬ 
tion for revision to the High Court. 
8 . 198, Bombay City Municipalities Act 
of 1925 refers to “ District Judge ” in 
sub-S. (2) and refers to “District Court ’’ 
' (3) [1895j 21 liom. 279, 


in sub-Ss. (3), (4) and (5). just as in 
sub-S. (2) and sub-S. (3), S. 160, Bombay 
District Municipal Act 1901. It is difficult 
to understand why *' District Judge is 
mentioned” in sub-S. (2), S. 198 and "Dis¬ 
trict Court” in sub-Ss. (3), (4) and (5). 
The ditTerentiation in the phraseologyl 
may be explained if the District Judge is 
considered a persona designata so far as 
sub-S. 2 is concerned, and the District 
Court as distinguished from the District 
Judge is to determine the rights of the 
parties under sub-Ss. (3), (4) and (5). 

In Balaji Sakharam v. Merwanji 
Noicroji (3) it was held that a District 
Judge acting under S, 23, Bombay Dis¬ 
trict Municipal Act, was not a Court 
within the meaning of the word in 
S. 622, Civil P. C., 1882 corresponding 
to S. 115 of the present Code, and the 
High Court had no jurisdiction to revise 
his order and it was held that a District- 
Judge as distinguished from a District 
Court is a persona designata. The deci¬ 
sion in Balaji s case (3) was followed in 
Ganyadhar Bahurao v. The Ilubli Muni¬ 
cipality (4). 

In Vasudeva Aiyar v. The Neyapalam 
Devasthanam Coinviittee (5) it was held 
by the Madras High Court that an order 
made by a District Court under S. 10, 
Religious Endowments Act, was an order 
revisable by the High Court under 
S. 115, Civil P. C., Reference was made 
to the decision in the case of Balai 
Sahharavi v. Menvanji Nowroji{3) and the 
decision that the District Judge was a 
persona designata under S. 23, Bombay 
District Municipal Act, was held to be oor 
reot on the ground that the District Judge 
was a person a designata for a speoi* 
fio purpose and not an oflfioer exercising 
judicial functions under the Act, but it 
was held that under the Religious En¬ 
dowments Act, the District Court was 
not a persona designata but a civil Court 
exercising jurisdiction under the Act. 
The case went on appeal to the Privy 
Council in Balakrishna Udayar v. Vasa- 
deva Aiyar (6) where it was observed by 
their Lordships of the Privy Council ; 

“ ^loreovor it is to the civil Court and not to 
the individual Judge who may preside in or 
constitute the civil Court that jurisdiction is 
given.** _ __ 

(4) A. 1. R.1926 Rom. 344=94 I, C. 6G0=:'.0 

Rom. 357. 

(5) [1913] 8S Mad. 594=21 L 0. 451. 

(G) A. 1. R. 1917 P. 0. 71=10 1. H. 650=11 

1. A. 261=10 Mad. 793 (P.OJ. 
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The decision in the case of Balaji 
Sakharam (3) was referred to in the 
Madras case which went up to the Privy 
Council, and the renaark of their Lord- 
ships appears to have been made in re¬ 
ference to the designation of the person 
who had to decide an election under 
S. 23, Municipal Act, as a District Judge 
as distinguished from a District Court. 
Their Lordships of the Privy Council 
confirmed the view of the Madras High 
Court that the District Court, under 
S. 10, Eeligious Endowments Act 20 of 
1863, empowering a civil Court'to fill up 
the vacancy in the Devasthanam Com¬ 
mittee, was acting in a judicial capacity 
as a Court and not jnerely in an admin¬ 
istrative capacity, and that though no 
appeal lay under the Civil Procedure 
Code from such an order the matter in 
which the order of the District Court 
was made was a case ” within the 
meaning of S. 115, Civil P. C. 

It appears therefore that where a Judge 
or the presiding officer of a Court as 
distinguished from the Court itself is 
directed to perform any function of an 
jauthority created by a statute, such a , 
Judge may be considered as a persona 
designata and not a Court, but where a 
civil Court subordinate to the High 
■Court is constituted an authority to 
|d 0 cide the rights between the parties and 
is directed to perform judicial functions, 
it is difficult to hold that such* a Court 
jis a persona designata and not a Court 
^subordinate to the High Court. 

In National Telephone Company Limi¬ 
ted V. Bostmaster General (7) it was held 
that a Railway and Canal Commission 
which as regards England consisted of 
one ex officio and two appointed Com¬ 
missioners, was established as a Court of 
Record and an appeal lay from the Com¬ 
mission to the Court of appeal except 
upon questions of fact and locus standi. 
Lord Parker of Waddington observed as 
follows (p. 562) : 

“ Where by statute matters are referred to 
the determination of a Court of record with no 
further provision, the necessary implication is, 

I think, that the Court will determine the mat¬ 
ters as a Court. Its jurisdiction is enlarged, 
but all the incidents of such jurisdiction, in¬ 
cluding the right of appeal from its decision, 
remain the same.” 

The question was fully discussed by 
the Full Bench of the Rangoon High 

(7) [1913] A. 0. 546=82 L. J. K. B. 1197= 

109 L. T. 562=57 S. J. 661=29 T. L. R. 
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Court in The Municipal Corporation of 
Eangoon v, 5/. A. Shakur (S), where a. 
distinction is made between the entrust- 
nient of the determination of any ques¬ 
tion concerning rights to a Judge or the 
presiding officer of a Court as distinguish¬ 
ed from the Court itself. The same rea¬ 
soning was adopted in Lakshmanan 
Chettij V. Kannappar (9). 

The decision in Municipality of Bel- 
gaum v. Eudrappa (2) proceeds on two 
grounds, first, that it would be anoma¬ 
lous to hold that an application for re¬ 
vision would lie when no appeal would 
lie. When the determination of the 
rights of parties is entrusted by statute! 
to a civil Court which has to act judi-| 
cially, the decision of that Court will bej 
subject to appeal if the right is given by 
the statute, but the fact that no appeal is 
provided by the statute is not a sufficient 
basis for concluding that the Court is; 
not subordinate to the High Court and 
that an application for revision would 
not lie. Ordinarily an application for 
revision would lie only when no appeal 
is provided. The question therefore is- 
whether the Court which decides the 
rights between the parties according to 
the provisions of any statute is a sub¬ 
ordinate Court. Though in sub-S. (2), 
S. 198, reference is made to the District 
Judge, whereas in sub-Ss. (3), (4) and (5) 
reference is made to the District Court,, 
the District Court under sub-Ss. (3) and 
(4) has to act according to the procedure 
provided by the Land Acquisition Act of 
1894. ■ Though the District Judge may 
be a persona designata so far as sub- 
S. (2) is concerned as being empowered 
to appoint the members of the pancha- 
yat, it does not necessarily follow that; 
the District Court mentioned in sub-; 
Ss. (3) and (4) is not a Court but 
persona designata under the Act. I feel; 
some difficulty in agreeing with the view\ 
taken in the case of Municipality of Be!-' 
gaum v. Eudrappa (2). The case of 
Municipality of Belgauvi v. Eudrappa 
(2) can be distinguished on the ground 
that the order of the District Court in 
that case was passed under Cl. (3), S. 160, 
Bombay Act 3 of 1901, whereas in the 
present case the application made by 
Tuljaram does not fall under any of the 

(3) A. I. R. 1926 Rang. 25=91 I, C. 550=a 
Rang. 560 (F.B.). 

(9) A. I. R. 1927 Mad. 93=93 I. G. 143=5a 
Mad. 121 (F.B.). 
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1925, and the conditions necessary to 
invest the District Court with jurisdic¬ 
tion to decide the matter in controversy 
do not exist. Even the Collector perform¬ 
ing judicial functions under the’ Mamlat- 
dars’ Courts Act is a subordinate Court 
within the meaning of S. 115 according 
to the decision in Purshottom Jauardhaii 
V, Maltadit Panda (lO), though the Col¬ 
lector is not ordinarily a Court subject 
to the jurisdiction of the High Court. It 
jis diificulo to hold that the District Court 
when exercising judicial functions is not 
isubject to the superintendence and con- 
;brol of the High Court though ordinarily 
'subject to the superintendence and con- 
itrol of the High Court. In my opinion, 
the District Court exercising judicial 
dunctions in accordance with the pro- 
icedura laid down in the Land Acquisi¬ 
tion Act according to sub-Ss. (3) and (4) 
of S. 198, Bombay City Municipalities 
Act of 1925 is a subordinate Court under 
S. 107, Government of India Act if not 
under S. 115, Civil. P. C. 

In the present case, the application 
made to the District Court to compel the 
^Municipality to pay the compensation 
for the whole area was not maintainable 
under any of the provisions of S. 193, 
Bombay City Municipalities Act. The 
decision therefore of the District Court 
in such an application is ultra vires. 
The question as to the area was not re¬ 
ferred to the panohayat, though it was 
assumed and not disputed that the area 
to bo acquired consisted of 2,997 square 
feet. The determination of the ap¬ 
portionment of the compensation bet¬ 
ween opponent No. 1 and opponent No. 
^ by the District Court iu the absence 
of any reference to arbitration of the 
panohayat under sub-S. (l), S. 198 is 
also without jurisdiction. I think there¬ 
fore that the decision of the District 
jCourt though purporting to be made un- 
’dor S. 198, Bombay City Municipalities 
Act, 1925, does not fall within the 
jamhit of that section and is ultra vires, 
'and cannot bo allowed to stand. 

In Jcranchod v. Dahore Temple Com- 
mittec (11), whore there was no right of 
appeal to His Majesty in Council and 
whore it appeared that the order of the 
High Court was passed without jurisdic¬ 
tion, as the matter could not coma in ap- 

(10) [1<)121 37‘Hom. 114=17 1. 0.~G7G. 

(11) A. r. E. 10-25 P.G. 155=S7 I.O. 318 (P.C.). 


peal to the High Court, under S. 47, 
Civil P. C., the orders made by the High 
Court were vacated by their Lordships 
of the Privy Council. In Lambodar v. 
Dharanidhar (l2) it was held that no 
appeal lay to the High Court from the 
order passed by the District Judge as 
persona designata under a scheme for 
management of a charitable institution, 
but at p. 67 of (23 Bom. L. R) it was ob¬ 
served as follows: 

“\Vo aro not concerned with hypothetical 
cases which have been suggested to us, such as 
the District Judge declining to exercise the 
functions imposed upon him by the scheme, or 
in the e.xerciso of those functions entirely failing 
to exorcise any discretion in the matter. When 
such cases arise, wo have no doubt that the 
High Court will be competent to deal with 
them.*' 

I think, on the whole, that the Dis¬ 
trict Court was not oompabenb to deal 
with the application made by Taljaram 
and its order is illegal and must be 
vacated. I would therefore set aside the 
order of the lower Court. 

As this point was not raised by the 
Municipality before the lower Court and 
the action of the Municipality is nob free 
from blame in the present case, we think 
that the Municipality ought to bear 
their own costs and pay separate sets of 
costs of the opponents in this Court and 
in the lower Court. 

Broomfield, J. — The short facts 
necessary for deciding this revisional ap¬ 
plication are these ; The present appli- 
cant, the Sholapur Municipality, desired 
to acquire some laud belonging to Tul¬ 
jaram Krishnasa, opponent No. 1, It 
was agreed between the parties that 
2997 square feet should be acquired, and 
as the Municipality considered that the 
compensation demanded by Tuljaram 
was exorbitant, the matter was referred 
to arbitration as provided by S. 198 of. 
Act 18 of 1925. The panobas decided 
that compensation should be paid at the 
rate of Be. 1-12-0 per square foot. The 
area to bo acquired was not settled by 
the panchas, because at the time there 
was no dispute on that-point. But after¬ 
wards the Municipality changed its mind 
and proposed to acquire 860 square feet 
only at the same rate per square foot. 
Tuljaram having failed to obtain pay¬ 
ment made an application to the Dis¬ 
trict Court, Miscellaneous Application 
No. 37 of 1928, described as an applioa- 


(12) A. 1. R. 1926 Bom. 167=93 L 0,1S5 
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tion under S. 198 of the Act, in which ha 
prayed that the Municipality should ba 
compelled to pay compensation at Eupea 
1-12 0 per square foot for 2,997 squara 
feet. At the hearing of this application 
the District Judge considered two prin¬ 
cipal issues : (l) whether the Municipa¬ 
lity was bound to acquire the whole area 
originally agrted upon; (2) w’hether the 
compensation should be paid to Tuljararo 
or to one Gangappa Sugappa, who claim¬ 
ed an interest in the property' as mort¬ 
gagee. This Gangappa is opponent No. 2. 
He was not a party to the arbitration 
proceedings but was made a party to the 
proceedings before the District Court at 
the instance of the Municipality. The 
District Judge decided (l) that the Muni¬ 
cipality was bound to pay compensation 
at Ee. 1-12-0 per square foot for the 
whole area and (2) that the compensa¬ 
tion should be paid to Tuljaram Krish- 
nasa, and payment was ordered accord¬ 
ingly. The Municipality has applied to 
this Court for revision of this order. 

A preliminary question arises as to 
whether the application is competent, 
that is to say, whether the High Court 
has any power to revise the order of the 
District Court purporting to have been 
made under S. 198, Act 18 of 1925, 
Prima facie it would appear that tlte 
High Court must possess this power. 
S. 115, Civil P. C., gives power to the 
High Court to revise the proceedings of 
any Court subordinate to the High 
Court in a case in which no appeal lies. 
S. 4, CL (l) of the Code provides as fol¬ 
lows: 

“In the absence of any specific provision to 
the contrary, nothing in this Code shall be 
deemed to limit or otherwise aflect any special 
or local law nowin force,or any special jurisdic¬ 
tion or power conferred, or any special form of 
procedure prescribed, by or under any other law 
for the time being in force.” 

This has been interpreted to mean that 
the provisions of the Code apply to 
proceedings under special Acts unless 
there is some provision in the special 
Act which shows a contrary inten¬ 
tion: see Aga Mahomed Hamadani v. 
Cohen (13). Velli Feriya Mira v. Mou 
din Padsha (14) was a case under 
the Madras Bent Eecovery Act which 
contained an express provision that 
orders passed under it should not be 
liable to revision except by the Zilla 

(13j [1386] 13 Cal. 221. 

(14) [1830] 9 Mad. 332. 


Court. It was hold therefore that the 
High Court had no power cf revision, 
the implication being that but for this 
provision the High Court would have 
had that power. There is no provision 
in Act 18 of 1925 such as there was in 
the Act dealt with in Velli Feriya Mira 
V. Moidin Padsha (14) wnich excludes 
the revisional jurisdiction cf the High 
Court. It would appear therefore that 
S. 115 must apply and give this Court 
power to revise the order of the DiAriot 
Judge, if it can be regarded as an order 
of a Court subordinate to the High 
Court. 

Then there is S. 107, Government of 
India Act which gives the High Court 
powers of superintendence over all 
Courts subject to its appellate jurisdic¬ 
tion. The power of superintendence 
here referred to includes the power of 
revision : Nilmoni Singh Deo v. Tara^ 
nath Mukerjee (15) and K. A. M. Mohi- 
deen v. Biikshi Bam (16). The words 
‘‘subject to its appellate jurisdiction” do 
not mean, of course, subject to the ap¬ 
pellate jurisdiction in that particular 
matter, for revision would not be neces¬ 
sary if an appeal lay, but subject to its 
appellate jurisdiction normally, or even 
in certain specific cases only : Sheo] 
Narayan Prasad Singh v. Emperor (17). 
The High Court therefore has power 
to revise the order in question under 
S. 107, Government of India Act, if it is 
an order of a Court normally subject to 
the appellate jurisdiction of the High 
Court. 

That in the present case we are con¬ 
cerned with an order of a Court is clear 
from the language of S. 198. Under 
CL (2) the District Judge is given power 
to appoint arbitrators in certain circum¬ 
stances, but when it is a question of the 
determination of any dispute between 
the parties, whether on failure of the 
panchayat to give a decision, Cl. (3) or 
in case either party is dissatisfied with 
the deoisiontof the panchayat, CL (4), it 
is the District Court which is empowered 
to deal with the matter, and the pro¬ 
cedure to be followed is that laid down 
in the Land Acquisition Act for proceed¬ 
ings referred for the determination of 

(15) [1882] 9 Gal. 295=9 I. A. 174=4 Sar. 392 

(P. C.). 

(16) A. I. R. 1926 Rang. 33=91 1. C. G27=3 

Rang. 410. (F.B.). 

(17) [1913] 3 Pat. L. J. 581=19 Cr.L. J. 833= 
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the Court. That being so the ratio de¬ 
cidendi of such cases as 2Ianavala Goun- 
dan\^. Eumara-ppa Beddy (18), X. A. 
M, MoJudecji V. Buhshi Bam (16), Cooper 
In re, (10), and Sheonandan Prasad 
SingJi V. Khig Emperor (17), where it 
was held, respectively, that the High 
Court has no power to revise the orders 
of a District Begistrar, a Bent Collector 
under the Bangoon Bent Act, a District 
Judge acting departmentally as the head 
of an office, and a Commissioner appoin¬ 
ted under the Defence of India Act, has 
little or no application in the present 
case. Lastly, S. 3 of the Code provides 
in terms that the District Court is sub¬ 
ordinate to the High Court for the pur¬ 
poses of the Code. So that for the pur¬ 
poses of S. 107, Government of India Act, 
the District Court must be regarded as 
generally subject to the appellate juris¬ 
diction of the High Court. 

If the matter wore res integra there 
could bo no question, in my opinion, that 
this applicition for revision is com¬ 
petent, The didiculty arises owing to 
the decision in Municipality of Behjaum 
V. Budrappa (2), where it was held that 
no application for revision lies against 
the decision of a District Court under 
Cl. (3), S. IGO, Bombay District Munoi- 
pal Act 3 of 1901, which corresponds to 
Cl. (3), S. 198, of the present Act, The first 
point to be noted in connexion with this 
case is that the application had been 
properly made to the Distiict Court 
under Cl. (3), B. 160. In that case the 
pauch had failed to deliver their award and 
the District Court was therefore empow¬ 
ered to determine the dispute as to 
the amount of compensation. It is true 
that the Judge in that case- he happened 
to bo an Assistant Judge—did not de¬ 
cide the dispute, because he was of opi¬ 
nion that he had no jurisdiction to do so 
until certain other matters had first been 
submitted to arbitration. Nevertheless 
it was possible for this Court to hold in 
the circumstances tliat the order was one 
which was intended to be final and 
should not theieforebe revised. It was 
not a case like the present where the 
District Court was applied to for an 
order which it was not empowered to 
make there is nothing in S. 198 which 
gives the District Court power to enforce 
an award on the application of a party 

(18) [l‘J07J 80 >[a(l. 310=17 U.'h. J. 313, 

(19) [1917] 12 Bom. 119=13 I. 0. 1G5. 


who relies upon it—and where moreover 
the Court has determined a dispute, viz. 
that between Tuljaram and Gangappa, 
which had not been submitted to arbitra¬ 
tion and was not within the jurisdiction 
of the Court at all. 

The judgment of Batchelor J., inATwju- 
cipality of Belgaum v. Budrappa (2) 
is a short one and I quote the material 
part of it (p. 511): 

“In the case of Chunilal Virchand v. 
had ^lunxcipciUly (1) it has been decided by a 
Bench-of this Court that no appeal lies from 
the decision of a-District Court under Cl. (3), 
S. 160, Bombay District Municipalities Act. 
The object of this application is to obtain from 
the Court a decision that, although no appeal 
would lie, yet an application in revision doss 
lie. Such a dccisiou-would, in our opinion, be 
seriously anomalous, and we do not think that 
the words of the statute require us to make 
such a pronouncement. The only decision 
which seems to us fairly consistent with that 
^ in Chunilal Vircliand's case 

(1) is the decision that no application for revi¬ 
sion is competent. In Balaji Sahharam v. 
Meru'anji Noivroji (3) this Court has held that, 
it has no jurisdiction to revise the order of a 
District Judge acting under S. 23, Bombay Dis¬ 
trict Municipalities Act, 18S4. And although 
the words occuring in that section are ‘District 
Judge,’ whereas the words occurriog in S. 160, 
last clause, are 'District Court,* wo do not think 
that the distinction is sufficient to support the 
argument that an application for revision is 
competent, although admittedly no appeal 
would lie.” 

In Chunilal Virchand's case (l) it was 
decided that no appeal lies from the de¬ 
cision of a District Court under Cl. (3), 
S. 160, Bombay District Municipal Act. 
The fact that there is no appeal does nob 
ordinarily imply that there is no remedy 
by revision either. In fact revision only 
lies under S. 115 of the Code in cases 
where there is no appeal. So that evi¬ 
dently what Batchelor, J., meant when he 
said that any other decision would bo seri¬ 
ously anomalous was this, viz., that the 
particular grounds on which it had been 
decided tlmt there was no appeal would 
apply equally in the case of a revision 
application. This appears to be the 
main ground of decision. A subsidiary 
ground was that in Balaji Sakhararn v. 
Menranji Nou roji (3) it was decided 
that the High Court had no juris¬ 
diction to revise the order of a Dis¬ 
trict Judge under S. 23, Bombay District 
Municipal Act of 18SI, on the ground 
that the District Judge was not a Court 
but a per'sona designata. Batchelor, J., 
apparently considered that it made no 
material dilYerenca whether the powers 
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■ander a special Act were assigned to the 
District Judge or to the District Court. 

It is therefore necessary to refer to 
Chunilal Virchand v. Ahmedahad Muni¬ 
cipality (l) and Balaji SakliaraTn v. Mer- 
wanji Noioroji (3), and see exactly what 
was decided in those cases and what the 
basis for the decisions was. The facts in 
'Chunilal Virchand's case (1)'were that 
an application had been properly made 
to the District Court under S. 160, Gl. 
(3); for the determination of the com¬ 
pensation due to the applicant after fai¬ 
lure of the panchayat to determine the 
amount. The District Court made an 
order determining the amount and the 
applicant appealed. Chandavarkar, J. s 
view was that the District Court only 
came in as a substitute for the pancha¬ 
yat where adjudication by the latter had 
failed, and therefore the District Court’s 
order could not be questioned any more 
than the award of the panchayat could 
be questioned by way of an appeal. The 
learned Judge also referred to the pro¬ 
visos to S. 160, Cl. (3), which are the 
same as the provisos to S. 198, Cl. (3), 
of the present Act, namely : 

“ (a) no application to the Collector for a 
reference shall bo necessary”, 

“ and (b) the Court shall have full power to 
give and apportion the costs of all proceedings 
in any manner it thinks fit.” 

These provisos were relied upon as in¬ 
dicating that the decision of the District 
Court was intended to be final. This, so 
far as I can see, is the only reason in'the 
judgment which can in any way be said 
to negative the power of the High Court 
to revise the District Court’s order. The 
additional reason given for holding that 
there was no appeal, namely, that the 
order could not be regarded as a decree, 
would not affect the question of revi¬ 
sion at all. 

Now, if the decision in this case is to 
be considered not with reference to the 
question which was decided in the case 
itself, namely, the question whether there 
was an appeal, but with reference to the 
question whether a revision application 
lies, there are two important points of 
difference which, I think, must affect the 
decision. In the first place, though the 
award of a panchayat is no doubt final 
in the sense that it is not open to ap¬ 
peal, it is not final in the sense that it 
can be executed as it stands. It can 
only be made executable apparently by 
being filed as a decree as provided by the 


Civil Procedure Code or by means of a 
suit to enforce it. On the other hand, 
the order of the District Court is itself 
enforceable in execution as held in 
Broach City Municij^ality v. Gulavi 
liasul (20). In tUat very important res¬ 
pect therefore the award of a panchayat 
and the order of a District Court do not 
stand on the same footing, and the argu¬ 
ment that the legislature intended that 
there should be no interference with the 
District Court’s order is, in my opinion, 
very materially weakened. The second 
argument based on the intention of the 
legislature to give finality to orders 
passed under S. 198 can only apply with 
any force to orders contemplated by the 
provisions of that section. As I have 
mentioned, in yiunicipality of Bchjauvi 
V. Rudrappa (2), it was possible to hold 
that the District Court’s order came 
within the purview of the section. But 
what the Court has decided and ordered 
in the present case is outside the pur¬ 
view of the section altogether. It would 
be impossible to hold that the Court was 
functioning simply as a substitute for the 
panchayat when it dealt with matters 
not referred to the panchayat at all. The 
main line of reasoning in Chunilal Vir- 
chand's case (l) appears therefore to have 
no application. 

As regards Balaji Sahharam v. Mer- 
ivanji Nowroji (3), that was a case under 
the Bombay District Municipal Act, 
1884, S. 23 of which Act empowered the 
District Judge to pass an order for con¬ 
firming or amending the declared result 
of an election or for setting the election 
aside. The section also provided that the 
District Judge might exercise any of the 
powers of a civil Court and that his 
decision should be conclusive. In the 
particular case the District Judge had 
refused to set aside an election and had 
ordered the applicant to pay the costs 
of the other p-irty. It was this order 
for payment of costs which the High 
Court was asked to revise, and it was 
held that the District Judge acting under 
S.' 23 was not a Court and that the High 
Court could not interfere. 

Two points are to be noted in con¬ 
nexion with this case. In the first place 
the powers under S. 23 of the Act of 
1884 were given to the District Judge 
and not to the District Court. Batche* 

(20) A. 1. R. 1923 Bom. 239 = 72 I. C. 636=4.7 
Bom. 654. 
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lor, J., in 'Miiniciimliiif of Belgauin v, 
B'udrappa (2), no doubt expressed the 
view that that made no difference. But 
that view, it would appear, is no longer 
tenable having regard to the judgment 
of the Privy Council in Balakriahna 
Udayar v. Va^udcva Ayyar (6). The rea- 
jsoning of Lord Atkinson in that case was 
|that in determining whether an order is 
ithat of a Court or of a persona desig- 
nata, the fact that juri-;diction is given to 
the Court and not to an individual Judge 
who may preside in or constitute the 
Court is a material factor for conside¬ 
ration. 

It appears therefore that neither of 
the previous decisions on which the deci¬ 
sion in Mu7iicipality of Belgaitm v. 
liudrappa (2) was based, can be regarded 
as an authority in support of the view 
that the High Court has no power to 
interfere in revision in a case like the 
present, where the District Court in con¬ 
struing and interpreting the award and 
enforcing the award as so interpreted 
and determining a dispute, as to the title 
to the compensation, which was not sub¬ 
mitted to arbitration, has acted without 
any shadow of jurisdiction. 

There are some decisions of other High 
Courts, to which my learned brother has 
referred, wliich make it doubtful wdte- 
thor Maaicipality of BeJgaum v. Itud. 
rappa (2) was correctly decided even on 
its own facts. Possibly if the same or 
similar facts occur in futuro, it might he 
necessary to refer the matter to a Full 
Bench. In the present case it is not 
necessary because Municipality of Bel- 
gaum v. liudrappa (2) can be distingu¬ 
ished on the lines indicated in our judg¬ 
ments. 

I agree with the order proposed by 
my learned brother including the order 
as to costs. 

li.W./p.K. Order set aside, 
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Wadia, J. 

Bishamherdas Bodhraj —Plaintiff. 

V. 

Brijlal Arora —Defendant. 

Original Civil Jurisdiction Suit No. 133 
of 1925, Decided on 19t.!i January 1931. 

(a) Civil P. C. (1905), O. 6, R. 17—At any 
stage of suit Court con allow amendment of 
pleadings Entirely new case is not allowed 

—Amendment cannot be allowed if it affects 
limitation. 

Under 0. G, R. 17 ot the Code, the Court has 


a discretion at any stage of the proceedings to 
allow either party to alter or amend his plead¬ 
ings in such manner and on such terms as may 
be just, if such amendment is necessary for the 
purpose of determination of the real questions 
in controversy between the parties. As a rule 
no amoudment is allowed by the Court where 
its effect will be to take away from a party a 
legal right which may have accrued to him by 
lapse of time. Asa rule the Court refuses an 
amendment if the amendment introduces a 
totally new and inconsistent case which may 
require further evidence to be adduced by the 
opponent ; A 1. R, 1925 Bom. dil: 15 ^fad^ 
417; A, I. R. 1925 CaL 419; 7 C. \V N. 575 and 
15 Bom. 93. Ref. [P 591 G 1, 2J 

(b) Limitation Act (1908), S. 22 —■ S. 22 
refers only to parties subsequently added. 

Section 22 refers only to the parties subse¬ 
quently added, aud the suit cannot fail as 
agxinst the original defendants, merely bee-^use 
the plaintiffs may have lost their remedy as 
against the newly added defendants, unless 
such a rosiiit follows from the nature of the 
suit. [P 592 0 2] 

Billimoria iind N. II. C. Coyajee ~ioT 
Plaintiff. 

NadJcar?ii, Vakeel and A. C. Aynin —for 
Defendants 1 and 2. 

Judgment. — In the year 1924 the 
plaintiffs were carrying on business as 
commission agents in the name of Bi- 
shamberdas Bodhraj in Bombay and in 
the name of Bishamberdas Mulraj at 
Hoshiarpnr in the Punjab. Defendant 1 
is the father of defendants 2 to 5 of 
whom defendants 3, 4 and 5 are minors. 
The plaintiffs originally alleged that 
defendant? 1 to 5 wore members of a 
joint and undivided Hindu family who 
carried on a joint family business at 
Hoshiarpnr and Amritsar. They say 
that they acted as the pakka aditias for 
the defendants in 1924, and as such 
effected certain transactions on their 
behalf for the sale and purchase of silver 
for forward delivery, and they have filed 
this suit to recover a sum of Rs. 3,315 1-0 
with interest from the defendants in 
respect of the said transactions. Defen¬ 
dant i denies that he carries on any 
joint famiLv business with his sons or 
any one or more of them, and says that 
ho had no dealings with the plaintiffs. 
Defendant 2 also denies that he and his 
father and brothers are members of a 
joint family or that ho is carrying on a 
joint, family business with any of than. 

In his written statement he says that 
he and his minor brother Girdharilal 
carried on business in partnership as 
cloth merchants since 1922 at Hoshiar- 
pur; that the transactions in silver were 
his own personal transactions; and that 
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he "was a minor at the time the said 
transactions were entered into, and is 
therefore not liable to the plainfcitds in 
respect of the same. The suit was on 
my board in July last year and was 
dismissed for want of plaintitf’s appear¬ 
ance. It was subsequently restored as 
against defendants 1 and 2 on 12th 
August 1930, when the names of defen¬ 
dants 3. 4 and 5 were ordered to be 
struck off. The suit came on for hearing 
before mo on 10th October last as against 
defendants 1 and 2 only who were sepa¬ 
rately represented, and separate issues 
were raised on their behalf at that ticqe. 
Counsel for the plaintiffs opened his 
case, and in the course of the opening a 
discussion ensued when counsel for defen¬ 
dant 1 stated that the defendants came 
from the Punjab where the entire law of 
joint family and joint family property 
according to the Mitakshara did not 
apply. Plaintiffs’ counsel without ad¬ 
mitting this contention applied for an 
amendment of the plaint by pleading in 
the alternative that the defendants were 
in any event liable to the plaintiffs as 
partners trading in the name and style 
of Chunilal Girdharilal. The application 
was opposed, bub was allowed by me on 
certain terms. 

Under O. 6, R. 17, Civil P. C.. the 
Court has a discretion at any stage of 
the proceedings to allow either party to 
alter or amend his pleadings in such 
manner and on such terms as may be 
just, if such amendment is necessary for 
the purpose of determination of the real 
questions in controversy between the 
parties. Accordingly, I allow the amend¬ 
ment and the plaintiffs were allowed to 
allege in the alternative that the defen 
dants carried on business in partnership, 
and also bo bring all the necessary 
parties on record in respect of this alter¬ 
native plea Defendants 3, 4 and 5 were 
again added as defendants in the suit 
because of this alternative claim, and 
the suit as originally filed against them 
cn the basis of their being members of a 
joint and undivided Hindu family was 
ordered to be restored, without prejudice 
to any contention which they may raise 
on the grhund of limitation. This resei*- 
vation was expressly made by me, be¬ 
cause as a rule no amendment is allowed 
by the Court where its effect will be to 
take away from a party a legal right 
which may have accrued to him by lapse 


of time. The suit reached hearing last 
week when defendants 1 and 2 were 
again separately represented. Defendants 
3,4 and 5 are represented by Mr. Adhiya, 
the Second Assistant Master of this Court 
and on their behalf Mr. Adhiya sub¬ 
mitted himself to the orders of the Court. 
Defendant 1 i)Ut in a supplemental writ¬ 
ten statement on 12th January 1931, 
which I allowed to be taken on file. He 
contends that tne suit is barred by 
limitation, and accordingly raised ad¬ 
ditional issues in two of which defendant 
2 joined. Counsel for defendant 1 then 
argued that the suit could only be deem¬ 
ed to have been instituted against all the 
defendants on the alternative ground of 
partnership from the date on which 
leive under Cl. 12, Letters Patent, was 
freshly granted to the plaintiffs, viz., 
on 14th November 1930, and that tliere. 
fore the suit against the defendants in¬ 
cluding defendants 1 and 2 was barred 
by limitation. In view of this conten¬ 
tion it is neces-ary for me to consider 
the effect of the amendment. In the 
case of Rr.mprasad v. Shrinivas (l) it 
was held that where a suit is originally 
brought against a firm in the name of the 
firm, but subsequently the title of the 
plaint is amended by substituting the 
names of the members of the defendant’s 
family on its being brought out that the 
defendant is not a firm but an undivided 
Hindu family, the suit is not affected by 
the provisions of S. 22, (l), Limitation 
Act, since there is no addition of parties 
but only a substitution in order to cor¬ 
rect a misdescription. In the case before 
me the plaintiffs however amended the 
plaint not by substituting defendants 1 
and 2, along with the other defendants 
as partners instead of members of a joint 
Hindu family firm, but by making an 
alternative claim, and they seek to hold 
the defendants liable either as members 
of a Hindu family firm or as partners. 

As far as defendants 1, and 2 are con¬ 
cerned they have been on the record of 
this suit from the very commencement. 
If the suit had originally been filed 
against them alone, and the plaint am-, 
ended in 1930, would the suit on the 
amended plea be barred against them? 
The answer depends upon whether thel 
amendment discloses an entirely newl 
cause action or only cures a defect 
that is or may turn out to he a misdes- 

(1) A. I. R; 1925 Bern. 527^9^170768^ 
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cription. In tho caso of Ramprasad v. 
Shrimvas (l) there was a misdescription 
because it was found that the members 
of the defendant firm were nob partners 
in an ordinary partnership firm. In the 
-.ase before me it was not found at the 
date of the amendment that defendants 
! and 2 were not members of a joint 
Ifindu family but only partners, but the 
nlaintil'fs have sought to hold them 
liable in the alternative as partners on 
t be same evidence. As a rule the Court 
refuses an amendment if the amendment 
introduces a totally new and inconsis- 
tent case which may require further evi- 
:denco to be adduced by the opponent. 
But tho plaintilTs’ counsel conceded at 
tho very coinmencemenb that he was nob 
leading any other or separate evidence on 
the plea of partnership, hut would sub¬ 
mit that on the same evidence tho Court 
would either conclude that the defen¬ 
dants wore members of a joint and undi¬ 
vided Hindu family, or, in tho alterna¬ 
tive, partners. No now prayer has been 
added tior any new relief claimed. 

The effect of tho amendment therefore 
so far as defendants 1, and 2 are con¬ 
cerned, was not to add new parties as 
defendants nor to alter the character of 
tho suit, but tc alter tho ground of liabi¬ 
lity hy making it an alternative one on 
which tho iilaintiiTs sought to hold the 
defendants who were already parties to 
tho suit liable. See Siniiintha v.Mu- 
ihaijna (2). which was followed in Pro- 
aiDtuo TCrnnat' Soi v. ^[(thcihlKDcii 
(3), where an amendment changing the 
capacity in w’hich the defendant was 
sued as heir to one in which he was sued 
as an executor was allowed though it 
was made after time. In Naha Kumar 
(dtowdhunj V. Ilitjheazauy (I), which fol¬ 
lows the case of Prosunno Kumar Sen v. 
Mahahharat Saha (3). the plaintiiT origi¬ 
nally sued tho defendant in his personal 
ciiiiacity, bub later on after the expiry of 
tho period of limitation amended tho 
plaint by adding him in his^ capacity of 
an administrator also, and it was hold 
that as tho amendment made a change of 
form only and not of substance, tho suit 
was not barred hy limitation. Tho am¬ 
endment was not barred as there wa^j^ 
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the suit, bub only a change in the basis 
on which the same parties were sought to 
he held liable. Leave under Cl. 12, 
Letters Patent, is no doubt a condition 
precedent bo jurisdiction, but no fresh 
leave was necessary in this suit as far as 
defendants 1 and 2 were concerned on 
the question of partnership: for though ■ 
nominally it became a new suit when 
they were sued in the alternative as 
partners, it is still in effect and in sub¬ 
stance the same suit against them. 

In Eampurtah Samruthrou v. Premsuhh 
Chandamal (5). to which my attention 
was drawn, tho frame of the suit was 
entirely erroneous and the amendment 
proposed would have turned the old suit 
into an entirely new suit which would 
have to be substantiated by different evi¬ 
dence. Leave was freshly obtained in 
this suit because of tho addition of defen¬ 
dants 3. 1 and 5. They must be deemed 
to be newly added, for although they 
wore on the record originally, their names 
were struck out, as I have stated before, 
and when struck out they were as good 
as nob being there at all. Under S. 22 (l)i 
Limitation Act, the suit as regards them 
must he deemed to have been instituted 
when leave under Cl. 12, Letters Patent, 
was froshlv granted and they were again 
brought on tho record. S. 22 refers only 
to the parties subsequently added, and 
the suit cannot fail as against the original 
defendants, merely because the plaiuLlIs 
may have lost thoir remedy as against 
tho newly added defendants, unless such 
a result follows from the nature of the 
suit. When defendants 3, 4 and o were 
brought on the record in respect of the 
alternative plea of partnership the suit 
against them as members of a joint Hindu 
family was restored without prejudice to 
any defence of limitation they might 
raise as I have stated before. They have 
not raised any plea of limitation, because 
Mr. Adhiya has submitted himself to the 
orders of the Court, bub under S. 3, Limi- 
tation Aot, a suit instituted after the 
period of limitation prescribed therefor 
is liable to bo dismissed although limita¬ 
tion has not been set up as a defence. In 
my opinion therefore the suit against 
defendants 3, 4 and 5 is barred by limi- 
t!)ftion. remaining part of tho judg¬ 

ment i^jjdihiaterial for this report). 

/ ;'F -y Order accordinq!y, 

■';r,1 hm 
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